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Comparative Tables showing seriatim the Volumes 

< and Pages ofall Indian Law Journals and: Reports, 
for the 4th quarter of 1911, with the corresponding 
pages of Indian Cases Volumes | to 13. 
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1117 | Ko Tha Hnyin v, Ma Hpin I II 545 | 1239 | Sardara v. King-Emperor 12 836 
1120 ! | Gopal Das v. Shiva Das 11 308 | 1241 | Mamraj v. Brij Lal 12 587 
1129 | Derbari Mal v. King-Emperor 12 839 | 1245 | Bishambar Nath v. Bhola 12 920 
1185 | Hukam Singh v. Thakur Das 12 738 | 1249 | Gur Prasad Gir v. King-Emperor | 12 990 
1138 | Kuldip Dube v. Mahant Dube ... | IEI 705 | 1251 | Indar Sen Singh v. Harpal Singh | 12, 9f5 
1144 | Muhammad Yazir Khan v. Makh- 1260 | Sadeshwar Ghose v. King Empero I2 972 
< | dum Bux 11 737 |1262 | Ahmad Khan v. King-Emperor ... | 12 988 
1148 | The Secretary of State for India 1265 | Gaura Bibi v. Ghasitiya 12 003 
^ v. Tazim.un-nisa ..| I2 741] 1269 | King-Emperor v. Abdul Wahid . 6 
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x 12 15} 1282 | Hukum Singh v, Khunni Lal ... | 12 952 
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* Pershad Singh I2 174 | 1289 | Gur Narain v. Shadi Lal .. | 12.607 
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11 Davis v, Maung Shwe Go II 801 | 180r | Harbans Rai v. Sriniwas Rao... | 12 631 
1208 | Bombay Burmah Trading Cor- 1808 | Kidar Nath Kasaundhan v. Naipal 
-~ poration, Limited v, Aga Ma- Singh ..112 922 
homed «| I2. 441) 1812 | Jagan Nath Ojha v. Ram Phal ..| 13 79 
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Secretary of State » | 12 117 | 1324 | Behari Lal v. King-Emperor ...} I3 101 
1229 | Ganga Singh t. Banwari Lal .. | II 700 | 1326 | Lalman v. Kalka Prasad . | 13 194 
1235 | Debi Din v. King-Emperor . | I2 848 | 1827 | Subrani v. Puran Singh we | 12 924 
1237 | Naushe Ali Khan v. King-Emperor | 12 844 | 1329 | Tara Chand v. Afzal Beg we | I3 185 
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403 | Bai Mahakore v. Bai Mangla 11 564] 470 ' Collector of Poona v. Bai Chan- | 
*412 | Emperor v. DeSouza II 610 chalbai I2 30 
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909 | Motilal v. Chandrasangji 12 549 | 1014 ! Mahomedbhai v. Ismail ' [2 586 
914 | Ahmedabad Municipality v. Ramji 1017 | Morali v. Sheriff .: [2 687 
Kuber IZ 551 | 1021 | Pannalal v. Ganu .! 12,691 
. 920 | Payne & Co, v. Pirojshah „a | I2 554]| 1023 | Parvatibai v. Chatra „į 12 708 
940 | Ramkrishna v. Tripurabai ..1 12 629 | 1025 | Salebhai v. Bai Safiabu .(12 702 
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960 | Bhaishankar v. Morarji 12 535 | 1038 | Gangadhar v. Yellu 0: I2 714 
955 | Bai Laxmi v. Harjiwan i 12. 538 | 1040 | Sayad Jiaul Hassan v. Sitaram ... | I2 720 
958 | Chunilal *. Ahmedabad Manici- 1042 | Jasudin v. Sakharam g | 12 693 
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968 | Dharma v. Balamiya ^ | 12 545 | 1057 | Bagas v. Nathabhai mt EZ 737 
973 | Kassum Goolam v. Dayabhai 12 547 | 1C61 | Ahmedbhai v. Sir Dinshaw wi I2 818 
977 | Khushalchand v. Nandram "| I2 572 | 1097 | Hamabai v. Secretary of State ... 12 871 
989 | Ghelabhai v. Uderam | I2 577 | 1191 | Madanji v. Tribhowan . IZ 892 
908 | R. D. Sethna v. National Bank of J a | 1130 Municipal Commissioner v. Man- 
i India Limited w | 12 58} cherji ` 12 906 
1002 | Tanaji v. Shankar ^ 12 564 | 1128 Municipality of Hubli v. Ralli ui | 
1005 | Khandacharya u Govindacharya "*t| 12 566 Brothers ; ' 12 884 
1009 | Kisandas v. Ramchandra v. | 12 585] 1153 | Sheodas v. Narain P. ..| I2 811 
1011 | Nahannu v. Sabinibibi ' | 12 883 P1157 Mahadev v. Mahadaji .| 12 966 
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1161 | Dattatraya v, Vishnu 12 949 | 1198 | Sorabji v. Kala Raghunath we] I2 911 
1169 | Pandurang v. Dnyanu 12 926 | 1200 | Hillaya v. Narayanappa 12 913 
1171 | Gheli bhai v. Hargovan 12 928 | 1204 | Parvatibai v. Yeshwant w | I2 919 
1183 | Devidas v. Vithaldas 12 925 | 1208 | Bai Nandkore v. Maganlal we | 12, 9m 
1185 | Emperor v. Ie Silva I2 980 | 1211 | Kanji Dwarkados v. Haridas ...| 12 897 
1187 | ———— v. Fernandez 12 971 | 1222 | Manilal v. Virchand .. | IZ 903 
1189.| Bibi Miyakhan v. Gulabchand I2 923 
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U Po Thaing v. Maung Ba U .., | II 780| 206 | Than Pe v. Ba Than II 1005 
Subramonian Chetty v. Mane 207 | Veerappa Chetty v. C. Muniandy 
Shwe The I1 781 Thaver I2 18 
Maung Ba v. Fato Ngai wa |. 11 782 | 209 | U Lu Gale v. Mg Po Kin «| I2 20 
Pa Par v. Nga Po II 783} 211 | King-Emperor v. Nga Ke Moung | 12 81 
Soliappa Chetty v. Soliappa Chetty II 807] 213 | E, J. Esteves v. King-Emperor ..| 12 82 
M. L. R. M. A. Firm t. Arif 216 | Mg Po Hla v. King-Emperor ..1| 12 84 
Goolam Mehtar we | II 783] 215 Maung Po Chit v. Feriagurpen . 
Tha Dun v. The Zan 11 808 Chetty 12 
Josephine Henrietta Alexander v. 217 | Maung Aung Do r. Esoof Ali . | 12 
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Ma Ywet v. China Mutual Life 222 | Ah Sein v. King-Empetor we | I2 
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MADRAS HIGH COURT. 
Seconp Civic Appeats Nos. 1471 AND 1472 
è or 1909. 
-~ August 2, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar. 
VEERANAN AMBALAM AND OTHERS— 
APPELLANTS IN No. 1471 or 1909. 
PERIA KARUPPAN AMBALAM anp 
orHers—APPELLANTS IN No. 1472 or 1909 
versus 
ANNASAWMI IYER, MINOR BY HIS MOTHER 
AND NEXT FRIEND, SUBBA LAKSHMI 


AMMAL AND OTHERS—RESPONDENTS. 
Landlord and Tenant—Agricultural Tenancy— Payment 
of rent to Pattadar— bsence of evidence of letting—Suit 
in ejectment—Long possession of tenant—Burdew of 
proof—Tenancy from year to year— Preswmption— 
Transfer of Property Act (IV of 1882), s. 100. 

Where a ryot has been in occupation of the land 
for a very long time, and there is no evidence as 
to the terms of the holding, the pattadar suing in‘ 
ejectment is not entitled to a decree therefor. 

A person suing in ejectment must,atany rate, 
prove in the first instance that the defendant came 
into possession under a contract of tenancy, before 
he could claim to eject thelatter. Even where a 
tenancy is proved, the Courtis not bound to presume 
that itis one from year to year and throw the onus 
of disproving ib on the tenants, ] 

Venkatacharlu v. Kandappa, 15 M. 995; Cheekati 
Zaminiar v. Ranasooru Dhora, 28 M. 318 at p. 321, 
referred to. 

Whether a presumption of tenancy from year to 
year will be drawn in any particular case will depend 
ou the length of possession of the tenant, the pre- 
sence or absence of variation in the state of the rent, 
the manner inwhich the tenant has been dealing with 
the same and on the other circumstances in the caso. 

Having regard to the fact that the right in land 
is often shared in India a hong several persons, the 
mere fact of the payment of a share of the produce 
by the cultivating tenant to the pattadar is not ° 
sufficient to prove thatthe person paying is the 
gattadar's tenant in the strict legal application of that 
term. 





- 
Plaintiff, the pattadar, entitled to the kudivaram 
right, sued to eject the defendants who were in 


. possession for a very long time for 100 years. There 


wes no evidence of the letting or of the terms of the 
holding. Tho  Munsif held that defendants had 
permanent rights and were not liable to be ejected. 
On appeal the District Judge reversed the Munsif’s 
decree holding that the defendants should be 
presumed to be tenants from year to year and were 
liable to be ejected: 

Held, that no presumption could be raised of 
permanent rights in favour of the tenant, nor could 
it be presumed that the tenants were tenants from 
year to year. 


Second appeal against the decree of *the 
District Court of Madura in A. S. Nos. 184 
and 185 of 1909, presented against the decree 
of the Additional District Munsif of Madura 
in O S. Nos. 31 and 32 of 1908. 

Mr. K.N. diya, for the Appellants, 

Mr. Sitaramayya, for the Respondents. 

Judgment. The suit, out of which 
this second appeal arises, was iustituted by 
the plaintiff for ejecting the lst and 2nd de- 
fendants from certain lands of which they 
were in possession. The plaint alleges that 
the defendants are tenants-at-will or tenants 
from year to year and that the tenancy was 
determined by notice to quit. The lands are 
held on ryotwarz tenure under Government, 
and the plaintiff is admittedly the pattadar. 
On the other hand, it is admitted that the 
defendasts and their predecessors have been 
in possession for a very long time, about 100 
years. The plaintiff produced no evidence to 
show that he let the defendants into possession 
of the lands, or any other evidence of a 
contract of tenancy entered into at any parti- 
cular time. 

His case is that he is the Kud/varamdar 
of the lands and that the defendants are his 
fenants. . 
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The defendants allege, on the other hand, 
in fheir written statement that they afe 
persons entitled to hold the lands permanent- 
ly, that they have been in enjoyment for a 
long time and that they are the Kudévaram- 
dars, the plaintiff being entitled only to mel- 
varam. j 

The District Munsif dismissed the suit. 
He held tbat the plaintiff must be taken to be 
the Kudivaramdar as the Government patiah 
wasin his name. But he was of opinion that 
the plaintiff had not proved any right to 
eject the defendants, who, in his opinion, 
must be taken to be permanent lessees of the 
land. . 

On appeal, the District Judge reversed the 
judgment and passed a decree ejecting the 
defendants from thelands excepting & small 
portion. The judgment of the lower Appel- 
laté Court proceeds entirely on the ground 
that the plaintiff being the patiadar was the 
owner of the Kudivaram right, and such being 
the case, ib must be presumed that the defend- 
ants are tenants from year to year and, there- 
. fore, liable to be ejected. He says:— In 
Government ryotwari villages, the state is in 
the position of  melacaramdar and the 
pattadar in that of Kudivaramdar.” He does 
not find thas the defendant’s predecessors 
ever entered into occupation of the lands 
under the plaintiff's predecessors. The posi- 
tion taken up by him practically is that 
any ryot cultivating ryotwart land, of which 
he is not pattudar and paying a portion of the 
produce of the land to the pattadar, must be 
held to be a tenant from year to year, unless he 
proves a contract entitling him to any higher 
status, even though the pattadar is unable to 
show on what terms the ryot entered on pos- 
session. 

We are of opinion that such a broad pro- 
position cannot be supported. It may be 
assumed that the pattadar is the owner of 
the Kudivaram right, as opposed to the 
melvaram right which is vested in the Gov- 
ernment. But there is no foundation for the 
assumption that a ryot, who is nob the Kudi- 
varamdar in the technical sense of the 
word, cannot be a person having a right 
of occupancy over the land. The Dis- 
trict Judge infers from Exhibits A and 


A that the defendants’ possession began sub- * 


sequent to 1805 as the land was entered 
_ as waste in the, documents. Assuming this 
inference to be correct, there is no evidenc 
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that the defendant's possegsion commenced 
under the plaintiff. The earliest patta pro- 
duced by the plaintiff is dated 1855. There 
is no evidence to show that the defendant’s 
possession was subsequent to that year. It 
was held by this Court, in Venkatacharlu v. 
Kandappa (1), where the ryot had been in 
occupation for about 50 years and there was 
no evidence as to the terms of their holding, 
that the plaintiff in that suit was not entitled 
to a decree for ejectment. A person suing 
in ejectment must, al any rate, prove in the 
first instance that the defendant came into 
possession under a contract of tenancy, before | 
he could claim to ejech the latter. Evèn 

where a tenancy is proved, the Court is not 
bound to presume, that it is one from year to 
year and to throw the onus of disprovMg it 
on the tenant. As pointed ont in Cheekatz 
Zamindar v. Ranasooru Dhora (2), by 
Shephard J, “the Legislature had been careful 
to save tenancies for agricultural purposes 
from the immediate operation of section 106 
of the Transfer of Property Act.” Whether 
a presumption of tenancy from year to year 
will be drawa in any particular case will 
depend on the length and possession of the 
tenant, the presence or absence of variation 
in the state of rent, the manner in which the 
tenant has been dealing with the land and 
other circumstances in the case. The defend- 
ants in this case have admittedly been in 
possession for a long time, It is stated that 
the rent paid has been uniform, but the 
District Judge expresses no opinion on the 
question. The documentary evidence on the 
defendants’ side shows that they have been 
dealing with the lands as their own. The 
District Jadge; having made the presump- 
tion that the defendants are tenants from year 
to year, observes that these documents are 
not sufficient to rebut the presumption. But 
if the presumption referred to in section 106 
of the Transfer of Property Actis inappli- 
cable, these dealings might be quite suff. 
cient to induce the Court not to make any 
presumption of tenancy from year to year. 
Having regard to the fact that the right in 
land is often shared in this country among 
several persons, the mere fact of the payment 
of & share of the produce by the cultivating 
ryot to the pattadar is not sufficient to prove 
that the defendhnt is the patiadar’s tenant 

(1) 15 M. 95. 
(2) 23 M. 318 at p. 321, 
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in the strict legal application of that term. 
We are of opinion that the judgment of the 
District Judge is vitiated by legal misconcep- 
„tions. This observation would equally apply 
to the judgment of the Munsif who speaks of 
the defendants as permanent lessees. There 
is some evidence on record of ejectment of 
other ryofs in the same village by plaintiff, 
but the District Judge does not refer to it, 
and it does nob appear whether any facts 
have been proved which would render that 
circumstance admissible in evidence against 
the defendants, 
We must seb aside the decree of the Dis- 
trict Judge and remand the appeal to him for 
fresh disposal with reference to the above ọb- 
servations, In the circumstances, we think 
that both parties should be at liberty to ad- 
duce fresh evidence if so advised. The costs 
of this appeal will abide the result. 
Appeal allowed. 





(s. c. 18 Bom. L. R. 670.) 

BOMBAY HIGH COURT. 
ORIGINAL Crvin Sore No. 423 or 1907 AND 
Suir No. 517 or 1908. 

November 11, 1910. 

Present: —Mr. Justice Robertson. 
AYESHABAI 
versus 
AHMED ESSA 

] AND 
JOSIN MAHOMED 
versus 
AHMED bin ESSA, 

Bolicitor—Lien—Discharge of Solicitor by client— 
Documents over which lien enists—Inspection—Ad- 
ministration suits. 

The right to be exercised by a Solicitor claiming 
alien largely depends on the circumstances under 
which he has ceased to act for his client. The test 
is whether or not the’Solicitor has discharged himself 
or whether he has been discharged by his client; in 
other words, the question is whether the solicitor has 
ceased to act for his client owing to any unjustifiable 
action of hisown or whether he has so ceased owing 
to the action of his client. 

The obligation on the Solicitor to give inspection of 
and to produce documents in his possession over 
which he has a lien in an administration action is 
confined to those cases where they aro essential to 
the détermination of those questions which arise in 


the normal administvatio& proceedings, when the. 


estate is being actually administered. 

Boughten v. Boughten, (1883) 23 Ch. D. 169; In re 
Capital Fire Insurance Association, (1888) 24 Ch. D. 
408; 53 L. J. Ch. 71; 49 L. T. 697; 82 W. R. 260, 
followed. i 


Mr, Bahadurji, for the Applicant. 
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,Mr. Jinnah, for the Respondent. A 

Judgment.—Tn this case theapplicant 
Ahmed bin Essa Khalifa has taken out a 
summons in Suit No. 423 of 1907 against 


. the firm of Messrs. Thakurdas 4 Co. calling 


upon them to show cause why they should 
not forthwith give a full, free and complete 
inspection of certain papers and document, 
relevant to that suit in the responde ,, 
possession and why the applicant sh | d 
not be allowed to take full, and com°® 
copies of the said documents. He has tPlete 
out a similar summons against Metken 
Thakurdas & Co., in Suit No. 517 of 1908: 

The applicant alleges tWat, after the death 
of his father Essa bin Khalifa, Messrs. 
Thakurdas & Co., who had been his father's 
solicitors, continued to act as the Solicitors 
of himself and his two brothers in the litiga- 
tion that was then pending between his 
father and one Fatmabibi, .and they also 
acted as Solicitors of himself and his brothers 
in certain other actions. which were filed after 
the death of his father. f 

Sometime in November 1909, the applicant 
became on bad terms with his brother and 
nephew and it became impossible for Mes8rs. 
Thakurdas & Co., to continue to act for all 
the three. 

In sui No. 517, (which was originally filed by 
the applicant’s brother Mahomed for the ad- 
ministration of the estate of Essa bin Khalifa), 
on the death of Mahomed his son Jassen 
was made plaintiff as his father's representa- 
tive. In suit No. £23, Jassen was similarly 
substituted as & parby in the place of his 
deceased fabher. 

'The question that arises in the summons is 
whether in the circumstances that have 
happened, Messrs. Thakurdas & Co., ate 
entitled to refuse the inspection asked for on 
the ground that they are entitled to exercise 
their lien to its full extent even though such 
exercise should embarrass the applicant in the 
conduct and defence of these various suits. 
Tho authorities appear to show that theright 
to he exercised by a Solicitor claiming a lien 
largely depends upon the circumstances under 
which he has ceased to act for his client. The 
test suggested in the text-books and authori. 
ties is whether or not the Solicitor has dis- 
charged himself or whether he has been dis- 
charged by the client: in other words, the 
question is whether the Solicitor bas ceased to 
act for his client owing to any unjustifiable 

. e 
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action of his own or whether he has so ceaged 
owing to the action of the client. 

Both the partes have based their ease on 
the result of the correspondence between them, 
and the letter by which the correspondence 
begins is that of the 16th November 1909, 
addressed by Messrs. Thakurdas & Co. to the 
applicant and his brother and nephew and 
headed as of the suit No. 517 of 1908, 

“Suit No. 517 of 1908. 
Jassein bin Mahomed v. Ahmed 
Dear Sir, 

We have received instructions from you 
Mr. Ahmed to proceed with the suit, whereas 
you Mr. Yusuf and Mr, Jussin do not desire 
the suit to go on in the manner proposed by 
Mr. Ahmed. 

These conflicting instructions are injurious 
to pur causes and we are at a loss what to do, 

You Mr. Ahmed must remember that the 
suit bas been en the postponed list for along 
time and may soon be placed on the pros- 
pective board. 

We must, therefore, arrange to get the suit 
post poned unless it is settled as there is hard- 
]y time for translations of documents and 
preparing materials for the irial. 

We must also know definitely whether you 
Mr. Ahmed wish torenew your application 
for commission. 

If you Mr. Ahmed decide to go on with the 
suit, please note that you Mr. Ahmad will 
alone haveto psy us our custs of the suit and 
be liable for any cosis decreed by the Court, 
as Mr. Yusuf and Mr. Jassin have given us 
notice that they will nob be liable for the 
future costs of this suit, and that the arrange- 
met to share costs and expenses has been put 
an end to. 

Under the circumstances, you Mr. Ahmed 
will please send usa letter agreeing to bear 
the costs of the suit from this date yourself, 

You Mr. Yusuf and Mr. Jassin will also 
please inform us precisely what you want us 
to do. You cannot simply tell us that you do 
not desire to go on with the suit. You must 
tell us what attitude you wish to adopt and 
arrenge for your desires being carried out. 

Yours faithfully, 
(Sd.) Thakurdas and Co." 

Thus, it would appear from that letter that, 
ihe applicant was expressly asked to state 
whether he wished to proceed in suit No. 
517 of 1908 atid. he was called upon to noje 
that if he did desire Messrs, Thakurdas & Co. 

e e. 
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to continue, to act for him in that suit, he 
would be li&ble for any costs that might be 
incurred, There is no demand for any pay- 
ment on account of costs. From the corres- 
pondence annexed to the affidavits, it appears 
that the applicant sent no reply to that letter, 
and the next letter annexed to the affidavit 
is again oneform Messrs. Thakurdas & Co. 
to the applicant, which is written by them on 
behalf of Yusuf and Jassin. Again, Messrs. 
Thakurdas & (o. point out to the applicant 
how extremely awkward their position had 
become and ask the applicant to arrange with 
Yusuf and Jassan that they should RS 
represented by different Solicitors. Again no 
reply seems to have been sent by the appli- 
cant to this letter and accordingly on the 18th 
January, Messrs. Thakurdas & Co. writeto the 
applicant to ssy that under the circumstances 
they propose to act for Jassan and Yusuf. 
In considering whether this correspondence 
shows that Messrs. Thakurdas & Co., so 
far as thatsuit was concerned, were discharged 
by the applicant, it is necessarry to bear in 
mind that the plaintiff in that suit originally 
was Mahomed and that the applicant was a 
defendant who sided with the plaintiff, but the 
attorneys, Messrs. Thakurdas & Co., would 
necessarily be primarily Solicitors of the 
plaintiff who had committed to them the 
conduct of the suit on his behalf. It appears 
tome, under those circumstances, that Messrs, 
Thakurdas & Co. had done all that they 
could possibly be expected to do under the 
circumstances in calling the applicant’s 
attention, in the first place, to the fact 
that if he wished to continue the suit, 
he would be frcm that date the pariy 
liable to pay Messrs. Thakurdas & Co. their 
costs, and in the second letter, to which I 
have referred, of the llth January, asking 
the applicant to arrange with his brother 
and nephew so that they could be represent- 
ed by different Solicitors. After the receipt 
of the letter of the 18th of January, the ap- 
plicant wrote a letter through his Solicitors 
ou the 20th January, in which he says that 
he notes what is stated in the letter of the 
18th instent, namely, that it would be neces- 
sary for him to appesft by different attorneys 
than those that are acting for Jassan and 
Yusuf, and agked what are the circumstances 
which require the parties to appear by differ- 
ent Solicitors and why Messrs. Thakurdas 
& Co. have elected to act for Jassin -and 
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Yusuf. Having regard to the fact that this 
letter was written more than two months 
after thereceipb by the applicant of Messrs. 
Thakurdas & Co.’s letter of the 16th of 
November, and to para. eight of the appli- 
cant’s affidavit filed on this summons, I can- 
not regard this letter as being altogether 
bona fide. 

The para ruus:— 

“8. From November 1909 certain disputes 
and differences arose between meon the one 
hand and Jassin and Yusuf, the plaintiff and 
the second defendant, on the other hand when 
Messrs. Thakurdas & Co. sided with the plain- 
tiffs and the second defendant herein and de- 
clined to act any further for. me, this depo- 
nent, in auy of the said suits and matters and 
proceedings relating to estate of the said de- 
ceased Essa bin Khalifa and upon this I was 
compelled to change attorneys and to go to 
my present attorneys, Messrs. Ardeshir Hor- 
masji Dinshaw & Co. Copy correspondence 
on the subject is hereto annexed and marked 
collectively with the letter A." 

He was expressly warned that it wonld be 
necessary to either agree to,be liable to the 
costs of the suit if he wished Messrs. Thakur- 
das & Co. to continue to act for him or that 
he should himself appoint other Solicitors; 
and, in my opinion, he was not entitled to wait 
for two months before answering that letter 
and then to suggest that as a matter of fact 
Messrs, Thakurdas & Co. had discharged 
themselves as his Solicitors. 

In subsequent correspondence, a request was 
made by the applicant to be allowed to take 
inspection, and Messrs Thakurdas & Oo. took 
up à very reasonable position in that they 
offered to allow the applicant to take inspec- 
tion in the meantime but requested him to 
make arrangements for the payment of their 
costs. Itisclear from the letters -written 
during the month of February that the appli- 
cant did make from time to time certain pro- 
mises with regard either to the payment of 
these costs or to proposed arrangements secur- 
ing their payment to Messrs. Thakurdas & 
Co. That inspection continued for at least 
twenty-two days, andgit was only stopped 
when, according to Messrs. Thakurdes & Co., 


they discovered that the promises of the” 


applicant. to secure their ccs!s$ were wholly il- 

lusory and not mede with any bona fide inten- 

tion of carrying them out. Under those cir- 

ecmslarcees, I ecnsider that.it is impossiblesto 
. 
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hold that Messrs. Thakurdas & Co. havesact- 
ed in this matter otherwise than with a per- 
fect propriety, and I do rob consider that 
they can be held to have discharged them- 
selves within the meaning of the decisions re- 
lied upon by the applicant. It must be noted 
that the demand for payment of cosis was 
made after aud not before the discharge of 
Messrs. Thakurdas & Co. Before their dis- 
charge, they had.only asked the applicant to 
hold himself liable for costs. 

It was then suggested that even if that 
were so, Messrs, Thakurdas & Co. were bound 
to give this inspeclion op the “ground that 
even if they had been discharged by the clidnt 
asthis was a suit of a representative character, 
they could not embarrass the action of the 
Court in administering the estate of Essa bin 
Khalifa by withholding the inspection of 
these documents, but it is admitted that the 
main question in the suits will be whether 
the third and fourth defendants are the legiti- 
mate daughters of'the said deceased Shaik 
Essa bin Khalifa and as such entitled to a 
share in his estate, and it is principally for 
the purpose of proving their illegitimacy that 
this inspection is sought and I do not think 
that the inspection, which the English deci- 
sions show the solicitor is required to give in 
administration actions, is for the purpose of 
determining such questions as this. Ib is 
only incidentally that sucha question would 
arise in an administration action and I gather 
from the cases that have been cited to meard 
others to which I have referred that the obli- 
gation on the Solicitor to give inspection of 
and to produce documents in hia possession 
over which he has a lien in an administration 
action is confined .to those cases where they 
are essential to the determination of those 
questions which arise in the normal adminis- 
tration proceedings, when the estate is being 
actually administered. Boughton v. Boughton 
(1); In re Capital Fire Insurance Association 
(2) ` 
Suit No. 423 of 1907 was filed during the 
life-time of Shaik Essa by Ayeshabibi and 
Lulvabibi, daughters of Fatmabibi, claiming 
to bethelegitimate daughters of the said Essa 
bin Khalifa by- their mother Fatmabibi, and 
for the administration of the estateof Fatma- 


hibi whom they alleged to be the wife of the , 


(1) (1883) 23 Ch. D. 169. 
* (2) (1883) 24 Ch. D. 408; 539L. J. Ch. 71; 49 1, 
T. 797 ; 82 W. R. 260, ? 
® e. 
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said*Essa bin Khalifa. In that case Messrs. 
Thakurdas & Co. continued to be the Solici- 
tors of the applicant and his brothers and 
subsequently of the applicant and his brother 
and nephewafter the death of Essabin Khalifa. 
That suit is not referred to in the earlier cor- 
respondence. On the 31st January 1910, 
Messrs. Ardeshir Hormasji & Dinshaw wrote 
to Thakurdas & Co. an urgent letter in which 
they say that the applicant had instructed 
them to act for himin suit No. 517 of 1908. 
‘To that Messrs. Thakurdas & Co. reply ask- 
ing whether the applicant intended to change 
his attorneys also inaguib No. 423 of 1907 and 
suit No. 640 of 1908. In reply to that, Messrs. 
Ardeshir Hormasji & Dinshaw wrote on the 
81st January to say that the applicant had 
instructed them to appear for him in suit No. 
640 of 1908 and on the 4th of February they 
wrote to say: “We beg to inform you that 
Mr. Ahmed bin Shaik Essa Khalifa has in- 
structed us to represent him in the above suit 
4. e. in suit No. 423 of 1907”; and in all these 
three suits Nos. 517,640 and 423, the order of 
change of attorneys was obtained at the in- 
stange and by the new Solicitors of the appli- 
cant. In this state of matters, it seems quite 
clear that Messrs. Thakurdas & Co. have 
never refused to acb as the attorneys of the 
applicant in suit No. 423 of 1907 and that 
the change of attorneys was entirely the 
applicant's own act. I must, therefore, hold 
that he discharged Messrs. Thakurdas & Co. 
from their retainer. Exactly the same dis- 
pute arises in that suit.as in suit No. 517, 
namely, the legitimacy or illegitimacy of these 
two ladies, Ayeshabibi and Lulvabibi. It 
appears to me that, under these circumstances, 
therefore, and having regard to the English 
decisions and the jurisdiction that the Courts 
have exercised from time to time in these 
matters, ib js open to me to make such an 
order in these summonses as will meet the 
justice- of the claims of the applicant on the 
one hand and the right of the Solicitors to be 
paid their costs on the other. It is unfortunate 
that Messrs. Thakurdas & Co. have not taken 
more active steps to have the exact amount 
of the costs, which they are entitled to recover 
from the applicant, specifically ascertained. 
The only caleulation they can makeis a rough 
. calculation that their costs may come to anya 
thing like Hs. 25,000. There is no clear in- 
dication anywhere in the affidavits put in on * 


their behalf what exact proportion of this 
e 


sum would be payable by the applicant. In 
their letter of the 14th March 1910, Messrs. 
Thakurdas & Co. asked Messrs. Ardeshir 
Hormasji, Dinshaw & Co. whether their client 
would pay them Rs.5,000 on account of costs 
and in another letter they ask whether he is 
willing to give a charge upon his share in the 
estate of his father. That appears to me to 
be a perfectly reasonable proposal on the part 
of Messrs. Thakurdas & Co., and I order ac- 
cordingly that on payment by the applicant of 
the sum of Rs. 5,000 and on his charging his 
share in the estate of his father to the extent 
of the balance of costs payable by him, the 
summonses be made absolute, the applicant 
to pay the costs. In default of this being 
done within a fortnight from the date’ of 
this order, the summons will be discharged 
with costs. 
Order accordingly. 


Attorneys for the Plaintiff: Messrs. Arde- 
shir, Hormasji and Dinshaw. 

Attorneys for the Defendant: Mesars. 
Thakurdas & Co. 


(s. c. 14 C. L. J. 183.) 

CALCUTTA HIGH COURT. 
REGULAR Civin APPEAT, No. 148 or 1332. 
September 8, 1884. 

Present: —Mr. Justice Tottenham and 
M.. Justice Norris. 
BARAMANUND MAHANTI—PLAINTIRA — 
APPELLANT 
versus 
Chowdhuy KRISHNA CHARAN 
PATNAIK AND OTIERS— DEFENDANTS — 
RESPONDENTS. 

Hindu Law —Joint family —Allegation as to separation 
— Suit for possession— Burden of proof — Adopted son — 
Share—Partition. ‘ 

In a suit for possession of a share of a joint Hindu 
family property, the family having been admittedly 
joint and undivided up to a recent date, the defendant 
has, inthe first place, to prove his separation in estate; 
should he fail to do so, he cannot plead limitation 
in respect of any of the property acquired by hig 
father. If he continued in the joint family, hig 
possession of that property® was the possession of 
all, and as to property claimed by him as having been 
&cquired by himself alone after his father’s death, 
he will have to prove distinctly such self-acquisition, 
unless he makes out the separation. 

The share of an adopted son is restricted to what 
wonld have been the share of his adoptive father. 
Tf the adoptive father was himself an adopted son, 

e . 
. 
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the sbare would, ‘on a partition with the natural- 
born uncles, be only a half share if the adoptive father 
was the natural born brother of those uncles. This 
rule does not apply to the families of Sudras, 

Appeal from the decree of the Judge of 
Cuttack, dated the 27th December 1881. 

Babus Ohunder Madhub Ghose, Ambica Oha- 
ran Bose and Karunu Sindha Mukherji, for the 
Appellants. 

Babus Mohes Ohandra Ohowdhury and Nil- 
madhub Sen, Mr. R. H. Twidale and Babus 
Abinas Chunder Banerji, Amarendra Nath 
Chatterjz and Golap Chunder Sarkar, for the 
Respondents. 

Judgment.—The appellant in this 
case sued to obtain his share of joint family 
property, the defendants being four surviving 
brothers and the represeatatives of two other 
beothers deceased. 

Of the lands claimed, some were ancestral, 
acquired by the plaintiff's grandfather; some 
were acquired by his father in his own name; 
some were acquired by the father in the 
name of sons and grandsons; and the rest 
were acquired after the father’s death in the 
names of various members of the family. 
These four classes of property may conveni- 
ently be designated A, B, C, D. 

Plaintiff claimed also his share of moveable 
property. 

By the lower Court's decree the suit was 
dismissed as to portions of C and D, but was 
successful as to the rest. In other words, it 
was dismissed as against the defendant Para- 
saram, who set up a separate defence, and was 
decreed as against the other opposing defend- 
ants. In this appeal, therefore, we have to 
deal with portions of C and D claimed by 
Parasaram as his own separate property. 

The father of the plaintiff and his b»;hars 
was one Chowdhry Aganti Patnaik who died 
in Assin, 1265, or September, 1857. There 
was denial that up to the time of the father's 
death the whole family was in the joint un- 
divided state which is normal to the Hindu 
family. 

The plaintifi’s case isthatafter their father’s 
death, he and his brothers continued to live 
jointly until 1285 when the rest excluded him 
from the common mess, and dispossessed him. 
He filed bis plaintin February, 1880, “about 
14 years after this alleged dispossession. s 

Several of the defendants'filed writtenstate- 
ments in opposition to tbe claim and others 
admitted its justice. 

The suit was really contested by the eldest 


brother, Krishna Charan Patnaik, the seconds 
Parasaram: and by Mohendraason of Krishna 
Charan who claims to be the adopted son 
of the third brother, named Nilkant, deceas- 
ed. 

They filed separate written statements bat 
based their denial of the plaintiff's right to 
the properties © and D on the common 
ground that Aganti Patnaik had made a 
Will by which he divided C amongst his 
heirs, giving to each one what had been 
acquired in his name; and that the properties 
in D belonged exclusively to those who had 
severally acquired them pfter Aganti’s death, 
As to A and B, they said that the Will 
provided that this should be the joint pro- 
perty of all the brothers, but should be man- 
aged by the eldest, Krishna Charan, and 
that ifa separation took place, the latter in 
virtue of primogeniture should take a double 
share of the joint estate.» They say that 
Parasaram soon after the father's death sepa- 
rated in mess and has lived apart and in ex- 
elusive possession of his share of ( and of his 
own subsequent acquired ever since; bub they 
admit that the rest of the family continued i in 
commensality till 1876. 

And it is admitted that until then they all, 
including Parasaram, were joint proprietors 
of the estate A and B, managed by the eldest 
brother, Krishna Charan. 

The lower Court disbelieved the story of 
Aganti Patnail's Will, which was the found- 
ation of the defence, but ib accepted the da- 
fendant Parasaram's allegation of his own 
separation in mes3 from the rest of the family 
more than 12 years before the suit; and found 
that he had been in exclusive possession of 
the property claimed by him long enough 
to bar the suit by limitation, and it also found 
that the properties acquired in the name of 
Parasaram, his son and grandson after the 
death of Aganti were acquired by and for 
himself, As to the rest of the family, the Court 
seems to have found that they had continued 
joint in estate as well as in mess until the 
separation either in 1988 or 1285. Hence 
the present appeal is directed principally 
against Parasaram; but plaintiff also objects 
to the recognition by the Court of Mohendra 
as adopted son of Nilkant and to the diminu- 
tion of the share to which plaintiff would 
otherwise be entitled. 

Mr. Twidale, who apfeared for the re- 


spondent Parasaram, took a preliminary 
. . 
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'objetiion to the hearing of the appeal 
upon the ground that ib had been virtually 
abandoned as against his client, because it 
had beén abandoned as against the eldest 
brother, Krishna Charan Patnaik. He con- 
tended that unless all parties interested in 
‘the estate were parties, the case could not 
proceed. We disallowed this objection because 
"it seemed to us that Krishna Charan Patnaik 
was not a necessary party to:the appeal. No 
relief is sought by it against him; and in the 
‘ower Court, he disclaimed all interest in the 
property which is now in dispute, viz., what 
Parasaram claims assexclusively his own. 
The first question for discussion in regard 
to the conflict between plaintiff and Parasaram 
is as to which pariy must bear the burden of 
proof. Must the plaintiff prove that it is 
joint family property or must defendant 
prove his alleged separation and his separate 
acquisition of that property? The question of 
limitation will be material if it be decided 
that the property is or was joint. 


It appears quite clear to us that, it being 
admitted that the whole family were joint in 
estate as well as in mess until after the death 
of Aganti Painaik, that up to within a few 
years before the suit was brought they were 
still joint in estate asto ancestral property 
and joint in the celebration of pooja, Parasa- 
ram must prove his allegalion as to his own 
separation and as to the division of property 
after the father’s death urder his Will, But 
for that Will, there would be no pretence fer 
denying that the whole of the property ac- 
quired by the father, as well as what was in 
his time ancestral, was the joinb property of 
all the brothers after his death. The Will 
was set up as the cause of a division amongst 
them of portions of that property and is real- 
ly the basis on which the defence was con- 
structed. The lower Court found the Will 
not proved; and nothing has been urged be. 
fore us against that finding. Mr. I'widale, 
though he was careful not to admit its cor- 
rectness, did not attempt to show that it was 
wrong or to support the decree upon the 
ground that the Will had been established; for 
he considered that, apart from the Will, his 
client was entitled to succeed by virtue, it 

- must be, of his long separated estate and, 
exclusive possession of the property now in 
dispute. We musf, therefore, accept the 
Indes’ sfirding in regard to the alleged Will 


and we think there is ample ground for that 
finding in the fact that it was never brought 
forward in any proceeding until this suit 
more than 20 years after the death of the 
testator though there was no suggestion that 
it had been lost or misled during that period. 

The family liaving been admittedly joint 
and undivided atthe time of the father's 
death, and the majorily of its members having 
80 continued up to a recent date, Parasaram 
has in the first place to prove his separation 
in estate; should he fail to do s0, he cannot 
plead limitation i in respect of any of the pro. 
perty which was acquired by his father. If Hé 
continued in the joint family, his possession 
of that property was the possession | | of 
all; andas to property claimed by him as 
having been acquired by himself alone after 
his father's death, he will have to prove 
distinctly such self acquisition, unless he 
makes out the separation. If he proves the 
latter, no further burden will rest upon him 
as to property subsequently acquired in his 
name or his son. 

[After discussing the evidence, the Court 
decreed the appeal as against Parasaram in 
favour of the plaintiff.] 

The only other matter for consideration is 
as to whether Mohendra (another son of 
Krishna Charan) was adopted by Nilkant 
and if so, whether he should have Nilkant’s 
share or only half of it. 

We intimated in the course of the argu- 
ment that wè were satisfied as to his adoption. - 
We find that he was undisputedly reckoned 
as the adopted son of Nilkant before the 
present suit arose, and we think that fact 
affords ample corroboration of the evidence as 
to his adoption. 


It is contended for the plaintiff-appellunt 
that Mohendra as adopted son of Nilkant is 
by Hindu Law entitled only to one half of 
the share which Nilkant himself would have 
got, had apartition taken place during his 
life-time. 

The authority for this contention is the 
construction put by this Court on paras. 24 
and 25, section V ef the Dattaka Chandrikain 
tke case of Rayhubanund v. Sadhu Churn (1). 
And a similar view of the meaning of these 
paragraphs was cXpressed by  MeDonnell 
“and Field, JJ. in Denonath v. Gopal(2). : 


* (1) 4 C. 426, 3 C. L. R. 534. 
(2,9 C. L. R. 379, 8 C. D. R 
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The passage in question has been construed 
io mean that an adopted son of the proprie- 
tor, .and an adopted son of a deceased natur- 
ally. born son of the same proprietor are in 
the same position as to the right to share 
in the estate left by such proprietor, viz., 
that: he can only have half the share of a 
natural born son if such exists. 

The correctness of this construction has 
been doubted by the High Court of Madras 
in Raja v. Subaraya (3); and speaking for 
myself, I am inclined to believe thal all that 
is meant by the text in question is that the 
share of an adpoted son is restricted to what 
would have been the share of his adopted 
father. Ifthe adoptive father was himself 
an adopted son, the share would on a parti- 
tion with the natural born uncles be only a 
half share if the adoptive father was the 
natüral born brother of those uncles. I see 
nothing in the text to prevent the adopted 
son taking the father’s full share. It is, 
however, unnecessary to decide this point in 
the present case as the family are Sudras and 
by para. 29 of the Dattaka Chandrika, section 
V, the preceding para. 25 does not apply to 
families of that caste. 

There being, therefore, no restriction upon 
Mohendra’s right of inheritance, we hold 
that he is entitled to hold the full share of 
Nilkant. 

In this respect, therefore, the plaintiff's 
appeal fails. But as he succeeds substantially 
in obtaining an equal share of all the 
property claimed, his appeal is decreed -with 
costs, 


Appeal decreed. 
(3) 7 3L 258. 





(s. c. 14 C. L. J. 220.) " 
CALCUTTA HIGH COURT. 
Seconp Cryin Appeat No. 988 or 1907. 
Mareh 30, 1909. 

Present: —Mr. Justice Mookerjee. 
PANCHU MANDAL —PraISTIFF— 
APPELLANT 
VERSUS 
CHANDRA KANTA SAHA—Derenpatr— 
RESPONDENT, 

Res judicata—Suit for rent— Plee of dejendant that 
land belongs to him—Subsequent title suit — Decision in 
first suit, whether bars second suit. 

In a suit for rent, where the tenant denies the 
relationship of landlord and tenant on the ground 

. . 
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il&t he himself is the owner of the property, if the 
Court gives a decision upon the question of title and 
if the decision is necessary for the decision of the 
suit, the decision operates as res judicata in a subse. 
quent title suit, 

Sahadeo Dhali v. Ramrudra, 10 O. W. N. 820, 
followed. 

In order to decide the question of res judicata, the 
Court will look to the pleadings and judgment to 
ascertain what the matter in controversy really was 
and what was the decision actually given. 

An estoppel is not confined to the judgment but 
extends to all facts involved in it as necessary steps 
or ground work, and the judgment operates by way 
of estoppel as regards all the findings which are 
essential to sustain the judgment, à 

Liüabati Mesrain v. Bishun Ghobey, 60. L. J. 621 
at p. 630, relied upon. ` ° 

Appeal from the decree of the District 
Judge of Nadia, dated the 25th February 
1907, reversing that of the Munsiff of Meher- 
pur, dated the 3lst August 1906. . 

Babu Narendra Kumar Basu, for the 


Appellant. . 
Babu Manindra Nath  Swear, for the 
Respondent. 


Judgment.—This is an appeal on 
behalf of the plaintiff in an action for declara- 
tion of title to immoveable property. The 
case for the plaintiff is that the disputed 
property originally belonged to him; that ia 
execution of a decree against him, the property 
was purchased by a man named Jaladhar, 
and that on the 9th September 1899, 
Jaladhar executed a conveyance in favour of 
the defendant Chandra Kanta to whom the 
plaintiff gave a kabuliat on the 15th June 
1900. The plaintiff asserts that the convey- 
&nce in the name of Chandra Kanta was really 
executed for his benefit and that the kabuilat 
which he himself executed in favour of, 
Chandra Kanta represented a fictitions 
transaction. The cause-of action alleged by 
the plaintiff is that the defendant brought an 
action for rent against him on the basis of the 
kabulzat in respect of the years 1809 and 1310 
and a portion of the year 1311, and that in 
that suit he denied the relationship of land- 
lord and tenant and unsuccessfully contended 
that the purchase made in the name of 
Chazdra Kanta was really for his benefit 
and that the kabuliat was a benamz transac- 
tion. He, therefore, seeks for a declaration 

“in the present litigation that the disputed 
land is his property and asks for cancellation 
of the decree in the rent sujt. The defence 
Substantially is that the question now raised 
is res judicata. The defendant further pleads 
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on the merits that he was the person 
beneficially interested under the conveyance 
and that the plaintiff was histenant under the 
lease of the 15th June, 1900. 

The Court of first instance held that the 
matter in controversy was not res judicata 
jnasmuch as the question of title had been 
decided only incidentally in the suit for rent. 
Upon the merits, that Court held that the 
plaintiff had satisfactorily made out his 
allegation and in this view of the matter 
gave the plaintiff a decree which declared 
that the conveyance was for his benefit 
and that the lease as a benam? transaction. 
Upon appeal, the learned District Judge has 
held that the question of title is res judicata, 
and in this view he has declined to discuss the 
merits of the case. 


The plaintiff has now appealed to this 
Court and on his behalf it has been argued 
that no express issue was raised upon the 
question involved in this suit in the action for 
rent; and that whatever question was raised 
there, must be taken to have been raised 
only incidentally and that in any event there 
was no direct decision by the Court upon 
any of the questions now in controversy. In 
support of this contention, reliance has been 
placed upon the decision of this Court in the 
case of Nitya Nunda Sarkar v. Ram Narain 
Das (1) and reference has also been made to 
some observations in the judgment of this 
Court in Sahadeo Dhali v, Ramrudra Haldar 
(2). In my opinion, there can be no question 
tha? the view taken by the District Judge is 
correct. 

The principle applicable to cases of this 
scription was accurately laid down in the 
e of Sahadeo Dhali v. Ramrudra Raldar(2). 
the judgmentin that ease, Mr. Justice Mitra 
ted out that the cases to be found in the 
s might be broadly divided into two 
“ses. In one class of cases, the tenant 
ay deny the relationship of landlord and 
evant on the ground that he himself is the 
«owner of the property and that consequently 


«gy Ye is rot bound to pay any rent to the plain- 


Aiff who sets himself up zs landlord. To 
this class of cases belong the decisions in 
Redhamadhub Holdar v. Mecnohur Mukerji 
(3) and Kasiswar Mukhopadhya v. Mohendza 


(1) 6 C. W. N. 66,* š 
(2) 10 C. W. N. 820. 
(6) 150. 756; 151. A. Q7- 
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* 
Nath Bhandari (4). In this class of cases, 
the question directly in issue between the 
parties is whether the land belongs to the 
plaintiff or to the defendant. If the Court 
which has seizin of the action for rent goes 
into the matter in controversy and gives a 
decision upon the qnestion of title and if the 
decision on the question of title is necessary 
for the decision of the suit, it cannot be 
disputed that the decision operates as 
res judicata in a subsequent title suit. In the 
second class of cases, the defendant may 
deny the relationship of landlord and tenant 
on the ground that although he is a tenant, 
he is the tenant not of the plaintiff but of a 
stranger to the suit; or he may plead that the 
tenancy has terminated or he may allege 
any other similar ground in answer to the 
claim for rent. To this class belongs the 
decision in Srihari Banerjee v, Khitish 
Chandra Rat Bahadoor (5), and possibly also 
Nitya Nunda Sarkar v. Ram Narain Das (1). 
The learned Vakil for the appellant has laid 
considerable stress upon the case last men- 
tioned and has argued that there is no sub- 
stantial difference in principle between the 
case then before the Court and the case 
now beforeme. I am of opinion that the 
case relied upon does not purport to lay 
down any general principle, but if it does lay 
down any general principle inconsistent with 
the decision of their Lordships of the 
Judicial Committee in Radhamadhub Holdar 
v. Monohur Mukerji (3), | must say, with all 
deference to the learned Judges who decided 
that case, that it is not binding on this Court. 
The particular passages upon which reliance 
has been placed by, the learned Vakil for 
the appellant are to the following effect. 
In one place the learned Judges observed 
that the suit was not barred by res judicata 
because the former suit was only a rent 
suit and the Full Bench decision laid down that 
a decision in asuit brought for rent by a plain- 
tiff against a person who is alleged to have 
been his tenant in respect of certain land does 
rot operate as res judicata in a subsequent suit 
brought by the same plaintiff for establishment 
of his title to the land.e If we turn for a mo- 
ment to the decision of the Full Bench in the 
* case of Dwarkanath Roy v. Ram Chand Aich 
(8), it will be seen that it does nob. lay down 
(4) 25 C. 130. 


(5) 24 O. 569; 1 C. W. N. 6509. 
*(0) 26 C. 428. 


Vol, XII] 


JOHN SMIDT v. RAM PRASAD, 


any such comprehensive rule of law. Then 
again in another passage, the learned Judges 
observed that because the issue in the previous 
suit was " does the relationship of landlord 
and tenant exist between the parties", there- 
fore, the question of title was not directly 
and substantially in issue between the parties in 
the previous suit. If this be taken asa general 
statement of a rule of law, it would be un- 
doubtedly open io just criticism in view of 
the decision of their Lordships of the 
Judicial Committee to which I have referred, 
as, also of the decision of this Court in the 
ease of Kasiswar Mukhopadaya v. Mohendra 
Nath Bhandari (4). But taking the judg- 
mentas a whole, I do not read it as lay- 
ing down any hard and fast rule of law appli- 
eable:to all suits for rent. The learned Judges 
seem to have held, upon the decision of 
the Cours which tried the suit for rent, 
that the particular case did not directly 
and substantially raise a question of title, 
and thatin any event the question of title 
was only incidentally inquired into in the suit 
for rent. The judgment in that suit for rent 
is not before me nor indeed was it before the 
learned Judges who decided that case, and 
they appear to have decided the question of 
res judicata on the basis of an abstract of the 
decision in the rent suit given in the judgment 
of the District Judge in the title suit. I am, 
therefore, not ina position to decide what was 
the scopeof the decision of the Court which de- 
cided the rent suit in that case; nor is any such 
decision necessary for the purposes of the case 
before me. The judgment in the rent suit, with 
which we are immediately concerned here, 
is before this Court, and an examination of that 
judgment makes it manifest that not only 
was the question of title directly and substan- 
tially in issue between the parties but that 
that was the only question in controversy 
between them. The sole question raised in 
answer to the suit for rent was whether the 
plaintiff was entitled to the land as stated by 
him or whether the defendant was the bene- 
ficial owner as alleged by him. The learned 
Vakil for the appellant contended that as the 
only point for determisation was stated to be 
whether the relationship of landlord “and 
tenant existed between the parties, it must be 
taken that the question of title was not in con- 
troversy. I am unable to uphold this contention 
as sound. What the qnestion in controversy 
was must be decided upon the particuler 
6 
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question raised in that suit. No general Tnle 
on the subject can be laid down. It was next 
suggested that there was no issue raised upon 
the question of title. But it has been repeated- 
ly held that itis not necessary that an issue 
should be formally raised. In order to decide 
the question of res judicata, we have to look 
tothe pleadings and judgment to ascertain 
what the matter in controversy really was 
and what was the decision actually given. 
As was observed by this Court in Lélabak 
Misrain v. Bishun Chobey (7), an estoppel 
is not confined to the judgment-but extends 
to all facts involved in iles necessary steps 
or ground work, and the: judgment operates 
by way of estoppel as regards all the findings 
which are essential to sustain the judgment! 
This principle has been recognised by their 
Lordships of the Judicial Committee in PaAal. 
wan Singh v. Muhsehur Buksh Singh (8) 
and by the Supreme Court of the United 
States in United States v. County Court (9). 
Judged by this test, the appellant has no case 
whatever. The finding upon the question of 
title in the rent suit was essential to sustain 
the judgment of the first Court. Withent 
that finding it would be impossible to give a 
decree in favour of the plaintiff. Judged, 
therefore, from every point of view, the deci- 
sion of the District Judge upon the question 
of res gudtcata muab be deemed correct. The 
appeal consequently fails and is dismissed 
with costs. 
Appeal dismissed, 
(7) 6 C. L. J. 621 at p. 630. 


B 12 B. L. R. 391; 18 W. R. 182 (T. C.). 
9) 122 U. S. 306; 30 Law. Ed. 1152. 





(s. c. 88 C. 425.) 
CALCUTTA HIGH COURT. 
APPLICATION IN THE ORIGINAL SIDE IN 
Prestpency SMALL Cause Cover Scits 
Nos. 19 and 706 or 1910, 
January 30, 1911. 

Present: —Mr. Justice Harington. 
JOHAN SMIDT— PLAINTIFF 
Versus 


RAM PRASAD—Dzurenpant, 
Presidency Small Cause Courts Act (XV of 1882), 
3, 38—New trial—Question of law—Judgment against 
weight of evidence. 
Under section 38 of the Pres¢doncy Small Causa 
Courts Act, the Court may order a now trial wheio 


ihe judgment is manifestl oh the 
pes ment of Law ; lig 


Sort Ve M 


12.. 


XS 
BASANTA COOMAR t, KUMUDINI DASSEE. 


eviddhoe; the power of the Court is not limited tosa 
question of law. 

Sassoon v. Hurry Das Bhukut, 24 C. 455; 1 0. W. N. 

44, relied upon. 
. Rule obtained by the defendant in the 
Calcutta Small Cause Court Suits No. 19 and 
706 of 1910 against the plaintiff to show cause 
why the order of the Small Cause Court for 
a new trial in the suit should not be set 
aside. 

Facts.—tThe suit was originally heard 
by the second Judge of the Calcutta Small 
Cause Court who dismissed it on the ground 
that there was no contract between the par- 
ties as alleged by the plaintiff. The plaintiff 
applied, under section 38 of the Presidency 
Small Cause Courts Act, for a new trial on the 
ground that the second Judge ought to have 
held that there was a contract between the 
parties and that the case was decided wholly 
against the weight of the evidence. This 
application was .heard by the Chief 
Judge and the sesond Judge and a new 
trial was granted by the former (the 
latter dissenting) and the case was trans- 
ferred to the third Judge for trial. The de- 
fendant has obtained this Rule principally on 
the ground that the Small Cause Court had 
no jurisdiction to direct a new trial on a pure 
question of facb, as no question of law was 
involved in the case. t 

Mr. A. K. Ghose (Senior) instructed by Mr. 
0. Dutt, Attorney, appeared in support of the 
Rule. 

Mr. Sircar, instructed by Messrs. Fov and 
Mundal, Attorneys, appeared to show cause. 

Judgment.—This Rule must be 
discharged. Section 38 of the Presidency 
Small Causa Courts Act gives the Court 
power, inter alia, to order à new trial to be 
held. 1$ has been argued by learned Counsel 
in suppopt of the Rule that the Court can 
only exercise the power under section 38 if 
a question of law arises, but I find no such 
limitation in section 38, and I think that 
the judgment in the case of Sassoon v. Hurry 
Das Bhukut (1), shows that a new trial may 
be orderd where the judgment is manifestly 
ugainst the weight of the evidence. 

The Rule must be discharged with costs. 

Rule discharged. 
(1) 24 C. 456 1 C. W. N. 44. 
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(s. c. 38 C. 428.) 
CALCUTTA HIGH COURT. 
APPLIOATION IN ORIGINAL Orvin Soir No, 126 
or 1910. : 
January 31, 1911. 

Present: —Mr. Justice Stephen. 
BASANTA COOMAR GOSWAMI— 
PLAINTIFF 
versus 


KUMUDINI DASEE — DEFENDANT. 
Civil Procedure Code (Act V of 1908), O. XI, vr. 18, 
18 (2)—A ffidavit of documents—Discovery — Inspection. 
An affidavit of documents filed by n party under 
Order XI, rule 13 does not protect the party from an 
obligation to give inspection of other documents tRat 
may be proved to be in his possession. 


Application in Chambers by the, plaintiff 
for further discovery and inspection. . 

Mr. A. N. Chaudhri instructed by Messrs. 
S. D. Dutt and Ghose, for the Plaintiff. 

Mr. B. O. Mitter, instructed by Messrs. 
Sanderson and Co., for the Defendant. 

Jsudgment,—tIn this case T am ask- 
ed io .nake an order upon the defendant 
to disclose certain documents and to allow 
inspection of them. The suit is one in which 
the plaintiff sues for commission in. respect 
of a loan which was in fact never effected, 
but in respect of which the proposed borrower 
and lender were brought together. The 
defendant against whom theorder is sought 
has already filed an affidavit of documents 
under Order XI, rule 13. The plaintiff asks 
for discovery and inspection of the documents 
of which he has annexed a list to his 
affidavit. 

He is met by an argument on the part of 
the defendant; that her affidavit of docu- 
ments precludes any further application of 
this kind. This is an argument which I do 
not think is sustainable in this Court. 

Looking at the policy of Order XI and at 
the language of rule 18, para. 2, I do not 
think the defendant is thereby protected 
from an obligation to give inspection of other 
documents that may be proved to be in her 
possession. 

Several English cases have been cited 
before me to show that the defendant’s 
affidavit of documentg is conclusive as to 


possession aud also as to relevancy. 
4 


I am not prepared to say that the English 
practice is to be followed in all respects in 
this Court but 1 have not had any authority 
cited before me whieh I consider obliges me 
ip bold that a statement in the usual 
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form that an affidavit of documents men- 
tions all relevant documents is to be taken as 
an answer to a subsequent application under 
rule 13 (2). I, therefore, cannot suppose 
that the affidavit of documents under rule 13 
precludes an application under a subsequent 
rule. 

Ihave considered the merits of the present 
application and I consider that most of 
the demands made in this case are of the 
nature of a fishing inquiry. 

Possession as regards first item in the list 
annexed to the plaintiff's affidavit is denied 
by the defendant, and sach denial, as a matter 
df coarse, must be accepted. The second 
item is clearly covered by the third. The en- 
grossment there referred to shows that an offer 
had been made of the loan, the negotiations 
of which form the subject-matter of the suit, 
and I consider that the plaintiff is entitled 
to inspection of No. 3; No. 4 has been waived; 
and as to No. 5 possession has been denied ; 
Nos. 6 and 7, I hold to be privileged; .No. 8 
I hold to be covered by the affidavit of docu- 
ments; No. 9 possession is denied; as to’ Nos, 
11 and 13, I hold that they are not shown to 
be relevant; as to No. 12, inspection is 
waived; No. 14 is privileged; Nos. 10 and 
15 are covered by the affidavit of documents. 
As to Nos. 16,17 and 18 possession is denied. 

The result, therefore, is that this applica- 
tion is granted only with regard to item No. 
8. The question of costs is reserved. 

Application allowed. 





(s. c. 88 C. 522.) 

CALCUTTA HIGH COURT. 
APPLICATION IN ORIGINAL CIvIL Sum No. 704° 
or 1909. 

February 27, 1911. 

Present: —Mr. Justice Harington. 
SHIB KRISHNA DAWN anp CO.— 

_ PLAINTIFFS 
` versus 
SATESH CHUNDER DUTT AND OTHERS — 

< DEFENDANTS. 

Arbitration—Award—Award made after time fivcd 
—Enlargement of time—Power of Court—Civil Pro- 
cedure Code (Act V of 1908), s. 148, Sch. II, s. 15(1)(c). 

The Court has no power to enlarge the time for 
the making of an award when the time has passeó 
and the award has already been made, 

Raja Har Narain Singh v. Chaudhrain Bagwant 
Kuar, 18 A. 800, followed. - 


If the time had expired, and no award had been 

ade, section 148 of the Civil Procedure Code does 
give the Court power to extend the time notwith- 
standing that ib had expired at the time of the 
application; but that section does not enable the 
Court to extend the doing of a particular act, when in 
irnth and in fact the act has already been done. 


Application by the defendants for enlarge- 
ment of time to file an award. 

Facts.—In this suit, Babu Saroda 
Charan Mitra, ex-Judge of the High Court of 
Caleutta, was appointed the arbitrator by the 
parties. The arbitration proceedings were 
completed on September 2nd, 1910, but the 
award was not theu signed. The High 
Court closed for the annual long vacation on 
September 9th, 1910 andte-opened on Novem- 
ber 21st, 1910. In the meantime the return- 
able date of the award expired. The award 
was signed on November 21st, 1910, and on 
the same day it was delivered to the Regis- 
trar. On February 8th, 1911, the arbitrator 
submitted his prcceedings ta the Court, On 
February 9th, 1911, the defendantsfiled the 
award and on February 21st, made this ap- 
plication to have the time to file the award 


* extended for sush time and from such date as 


to the Court may seem fit. 

Messrs B. C. Mitter and P. K. Sen? in. 
structed by Mr. Benode Behary Banerjee, At- 
torney, appeared for the Plaintiffs. 

Mr. N. N. Strcar, instructed by Messrs, 
Shamul Dhone Dutt & Ghose, Attorneys, 
appeared for the Defendants. 

Judgment.—this is a petition to 
extend the time within which an award may 
be made, and the objection taken isthat the 
Court has no power to grant the petition 
because the award has already been made 
and it is said that the Court cannot exercise 
the powers under section 148 when the award 
has been made. Now the caso of Raja ‘Har 
Narain Singh v. Chaudhrain Bhagwant Kuor 
(1), decided by the Privy Council, is an 
authority for the proposition that the Court 
has not power to enlarge the time for the 
making of an award when the time has passed 
and the award has already been made. On 
behalf of the petitioner, ib is argued that 
section 148 alters the law laid down in that 
case because it enables the Court to enlarge 
the time for the doing of any act prescribed 
or allowed by the Code, notwithstanding that 
the -period originally fixed has expired, I 
‘agree with the view that if the time had ex. 


e (1) 13A. 80, sg 
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pired, and no award had been made, that 
thatgection does give the Court power te 
extend the time for the making of the award, 
notwithstanding that it had expired at the 
time of the application; but it appears to me 
that that section does not enable the Court 
to extend the time for the doing of a parti- 
cular act when in truth and in fact the act 
has already been done. In the present case, 
on the 8th August, the time was extended 
for two months to make the award, and it is 
stated in the petition that the award was not 
signed till the 21st November, on which date 
according to the affidavit filed by the petition- 
er it was signed. It-may appear hard on the 
parties that the Court should not have the 
power the petitioner considers it has, but it 
was quite open to the petitioner before the 
award was made to apply for an extension 
of time which the Court was able to grant 
under section 148. In my opinion, I have no 
power to grant the present application and to 
enlarge the time within which the award is 
to be made because of the fact stated on the 
affidavit that the award has already been 
made but has not been made within the time 


. allowed by the Court. For these reasons, the 


appfication must be dismissed with costs. 
Application dismissed, 





(s. c. 88 O. 542.) 

CALCUTTA HIGH COURT. 
Insorvexcy Case No. 1 or 1911. 
March 7, 1911. 

Present: —Mr. Justice Harington. 

In re L. KING anv CO., BANERUPIS, 

Bankruptcy Act, 1888 (46 and 47 Vict. C. 52) ss. 
27, 118— Presidency Towns Insolvency Act(III of 1909^, 
s. 126—Insolvency—Jurisdiction of British Court — 
Letter of request. 

In order to give the jurisdiction to an Indian Court 
given by section 118 of the English Bankruptcy Act, 


` to act in aid of and be auxiliary to the High Court in 


England, there must be a request from the English 
Courb asking the Indian Court io actin aid, and a 
letter of request from the one Court to the other 
ought to be sent; the order of the English Court 
presented by the Trustee in Bankruptcy is not 
sufficient to give jurisdiction to the Indian Court. 
Facts.—tThe firm of L. King and Co. 
were adjudicated bankrrpts by the High Court 
of England, and a Trustee in Bankruptcy was 
appointed. The Trustee obtained an order 
under section 118 of the Bankiuptey Act, 


1688, to tke effect that the Calcuita High, 


Court be requested to act in aid of and be 
auxiliary to the High Courfin England in 
regard to the examination of any witness re- 
siding within the jurisdiction of the Calcutta 
High Court. 


The trustee then made an application to 
the Calentta High Court with tbe order of 
the English Court, that one F. S. C. James, 
the Manager of L. King & Co. in Calcutta, 
may be examined by it. 

James appeared and objected to his being 
examined as a witness, on the ground that, 
in the absence of a letter of request by the 
English Court to the Caleutta High Court, 
the latter Court cannot have any jurisdiction 
iu the matter, and, therefore, cannot examine 
James as a witness. : 

Mr. Avetoom, instructed by Messrs. Orr, 
Dignam & Co., appeared for James. 

Mr. Buckland, instructed by Messrs. Leslie 
$ Hinds, appeared for the "Trustee in Bank- 
ruptecy. 

Judgment.—tThis is a matter in 
which an order has been made directing a 
Mr. James to attend here to be examined. 
The order was made in pursuance of the 
statute which directs this Court to act in aid 
of the Bankruptcy Court at home. Mr. 
James objects that he ought not to be ex- 
amined because the order ought not to have 
been made. Inasmuch as the order was 
made ex parte, it is open to him to take the 
objection that the order ought not to be made, 
and that this Court had no jurisdiction in 
the matter before it to direct him to be 
exumined against his will The question to 
be considered and which has been argued at 
some length is whether on the materials be- 
fore me this Court has jurisdiction to ox- 
amine Mr. James under the provision of the 
law directing the English Court to authorise 
another Court to act in aid. Now the 
section dealing with this matter is section 126 
of the Indian Insolvency Act, which providés 
that all Courts having jurisdiction under this 
Act shall make such orders and do such 
things as may be necessary to give effect to 
section 118 of the Bankruptcy Act, 1883. It 
js necessary to refer to the Bankruptcy Act, 
section 118, to see wh&t it is this Court has 
to give effect to. Now that section provides 
“that every British Court. elsewhere’—that 
is, outside the “United Kingdom— having 
jurisdiction in bankruptcy or insolvency, and 


n 
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the officers of those Courts respectively, shall 
severally act if aid of, and be auxiliary to, 
each other in all matters of bankruptcy, and 
an order of the Court seeking aid, with & 
request to another of the said Courts, shall 
be deemed sufficient to enable the latter Court 
to exercise, in regard to the matters directed 
by the order, such jurisdiciion as either the 
Court which made the request, or the Court to 
which the request is made, could exercise in 
regard to similar matters within their res- 
pective jurisdiction.” The provision under 
which Mr: James could have been examined 
under the English Bankruptey Actis con- 
tained in section 27 of that Act, and it is 
that jurisdiction that this Court is asked to 
exercise. The objection taken by the learn- 
ed Counsel for Mr. James is this : to get this 
jurisdiction there ‘must be a request from 
the English Court asking this Court to act 
in aid and a letter of request from the one 
Court to the other ought to have been sent 
and that the order of the English Court 


.presented by the Trustee in Bankruptcy is 


not sufficient to give this Court jurisdiction. 
On the best consideration I can give to the 
matter, I think that contention is right. It 
appears to me that under section 118 the 
jurisdiction, in respect of whick this Court 
is asked to exercise ils powers as a Court 
in aid, is :given on the request of the English 
Court, and in the absence of a request by 
the English Courttothis Court, thejurisdictioa 
cannot properly be exercised. To my mind 
the presentation, therefore, of a copy of the 
order of the Court by some other person is 
nob sufficient. "The order, therefore, I make 
is that this matter stand over for two months 


- jn order that if the English Bankruptcy 


Court thinks fib to give a letter of request 
to act in aid, the application may be re- 
newed. 
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s PRIVY COUNCIL. i 
APPEAL FROM THE JUDICIAL COMMISSIONER OF 
Oups. 


, July 21, 1911. 

Present:i— Lord Macnaghten, Lord Shaw, 
Lord Mersey, and Mr. Ameer Ali. 
Mirza SADIK HUSAIN—Derenpant— 
' APPELLANT 
versus 


Musammat KANIZ ZEOHRA BEGAM AND 


ANOTHER— P LAINTIFF3— RR ESPONDEN'fS, 

Civil Procedure Code (Act XIV of 1882),s. 510— 
Arbitrator refusing to act—Jurisdiction of Court to 
nominate another—Superseding arbitration without 
nominating arbitrator, whethestegal and valid. * 

The construction put on section 510 of the Civil 
Procedure Code, 1882, by the cases in Pugardin 
Ravutan v. Moidinsa Ravutan, 6 M. 414; and Bepin 
Behari Chowdhury v. Annoda Prosad Mullick, 18 C. 
324, to the effect that the Court has power under that 
section to appoint a new arbitrator inthe plate of 
another oniy when that other had first consented to 
act and thereafter refused or become incapable, is not 
the true construction of the section. 

When an arbitrator is nominated by partios, his 
refusal to actis signified as olearly by his refusal to 
accept nomination as by any other course he could 
pursue. Therefore, when the arbitrator refuses to 
accept office as such, the Court can appoint another 
arbitrator. . 

In a suit to recover the plaintiffr8 share ag heirs of 
a deceased Muhammadan from the other heir whohad 
taken possession of the whole property, the partiea 
entered into a compromise in which the share of each 
was defined. By the same compromise two arbitrators 
were appointed to effect a division of the properties. 
One of them having refused to accept office as an ar- 
bitrator, the Court, on the application of the plaintiff 
who declined to nominate another arbitrator, 
superseded the arbitration and effected the division 
of the properties: 

Held, that the decree of the Court was not sus- 
tainable as parties who agrec to seb up a tribunal of 
arbitration, are not bound to submit the case referred 
to to another tribunal, such asa District or other 
Judge. . 


Appeal from an order of the Judicial 
Commissionerof Oadh, dated the 27th Novem. 


. ber 1906, affirming that of the District Judge 


of Lucknow, dated the 5th September 1906. 
Mr, L. DeGuryther, K. C. (with him Mr. 
Kyffin) for the Appellant. 
Sir E. Richards, K. C., and Mr. Bhugwandin 
Dube, for the Respondents. 


3udgment. 


Lord Shaw, —T'bis appeal is presented from 
an order dated the 27th November 19C6 
made by the Court of the Judicial Com- 


. e missioner of Oudh, which affirmed an order 
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dated the 5th September 1906, made by the 
Disttict Judge of Lucknow. 

It appears that one Mirza Agha Hasan 
Khan died on the 27th December 1901. He 
was survived by a widow, a danghter, and a 
son, They were heirs of the deceased under 
the Muhammadan law of the Shiah sect, and 
the property fell to be divided amongst them 
in certain proportions. Mirza Agha Hasan 
Khan’s property, however, was situated in 
various districts, and while the arithmetical 
division of the shares fell to be determined 
by law, it was considered by the heirs that 
jt would be to their advantage that, instead 
of, a large varietyeot fractional portions of 
property being taken by each heir in subjects 
Bituate, ib might be, ab a considerable distance 
from each other, an arrangement should be 
carried out by arbitrators whereby the shares 
falling to the ladies should be consolidated in 
one district, and other arrangements for con- 
venience of management entered upon. Ac- 
cordingly, a com promiseand agreement in this 
sense was drawn up. . 

In April 1908, the respondents had 
brought a suit claiming administration of 
the, estate, and on the Ist August 1905 the 
compromise was made, and on the following 
day, namely, the 2nd August 1905, the decree 
which raises the crucial question in this case 
was pronounced by the Subordinate Judge 
of Lucknow, which bore that "It is ordered 
that in terms of the compromise herewith 
annexed, marked “A. Plaintiffs’ 
claim be decreed under sections 157 and 375, 
Civil Procedure Code; and as regards costs, 
the Court orders that parties do bear their 
own costs.” Section 157 seems to have no 
bearing upon the procedure and to have 
appeared in the judgment by mistake, but 
section 375 deals with the matter of com- 
promise of suit and provides that “if a suit be 
adjusted wholly or in part by any lawful 
agreement or compromise . . . . such 
agreement, compromise or satisfaction shall 
be recorded and the Court shall pass a decree 
in accordance therewith, so far as ib relates 
to the suit, and such decree shall be final 

.so far as relates to so much of the subject- 
matter of the suit as is dealt with by 
the agreement, compromise or satisfaction.” 

As has been pointed out, the agreement 
or compromise in this case went by its na 
ture beyond .the, actual matter of suit bet- 
ween the parties, But it is also clear that” 


ee 
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the decree thus, so to speak, ratifying the 
compromise, was a final decree. The Court 
has discharged itself of the lis between the 
parties, and by their own agreement thus 
ratified the settlement of the points which, 
they had agreed, fell to be made by the 
tribunal of arbitration to which the parties 
had consigned it. 

By the agreement, two arbitrators were ap- 
pointed to settle, allocate, etc;, the respective 
rights of parties. One of these, for reasons 
which need not be entered upon (he was 
the Advocate for the respondents), refused to 
act as arbitrator. Thereupon, the respond- 
ents, on the 28rd August 1906, presented "a 
petiticn in the Court of the District Judge, 
rarrating this fact and averring that "owing 
to his refusal to act, it has become necessary 
that the honourable Court should itself 
examine the schedule and bring it in 
conformity with the terms of compromise, 
or, failing that, it should appoint a com- 
missioner and direct,” do, The respondents 
declined to nominate another arbitrator on 
their behalf; and,in fact, ib seems clear that 
they held, not only that this declinature was 
within their rights, but thatit was also not 
in the power of the Court to nominate an- 
other arbitrator to supply the gap which had 
been caused by the declinature. The Court 
accordingly was asked to take the matter. into 
its own hands. Before seeing how the Civil 
Procedure Code and the Indian decisions 
bear upon the point, it may be added that 
the District Judge acceded to the view pre- 
sented and to all intents and purposes super- 
seded the arbitration and entered upon the 
scrutiny of the lists of properties and the 
determination of the allocation—in short, 
performed the duties of the tribunal of arbit- 
ration as if the agreement or compromise 
had authorised that procedure. This was 
confirmed in the Court of the Judicial Com- 
missioner of Oudh by the order appealed 
from. 

By section 510 of the Code of Civil Pro- 
cedure, 1882 (Act XIV), it is provided that 
"if the arbitrator, or, where there are more 
arbitrators than one, any of the arbitrators 
dies, or refu®es or neglects or be- 


comés incapable to act . . . . the 
"Court may in its discretion . , . . ap- 
“point a new arbitrator . . . . or make 


an order superseding the arbitration, and in 
such case shall proceed with the suit." 


A 
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What had happened in the present ease was 
that after the arbitrator had been appoinied, 
he refused to accept office as such, or to act. 
It appears, however, that the Courts in India 
have construed this section of the Code as 
meaning that the section can only apply if 
the arbitrator who refuses had accepted office 
before refusing. These decisions are, Pugar- 
din Ravuian v. Moidinsa Ravutan (1) and 
Bepin Behari Chowdhry v. Annoda Prosad 
Mullick (2). In both of these cases it was 
lield that the Court has power under section 
510 to appoint a new arbitratorin the place 
of another only when that other had first 
contented to act and thereafter refused -or 
become incapable. In their Lordships’ opi- 
nion, this is not a proper construction“of sec- 
tion 510 of the Code. It appears to their 
Lordships that, when an arbitrator js nomi- 
nated by parties, his refusal to act is signi- 
fied as clearly by his refusal to accapt nomi- 
nation as by any other course he could 
pursue, His refusal to act necessarily 
follows, for he has not performed the first 
action of all, namely, to take up the office by 
signifying his assent to. his appointment. 
Their Lordships do not enter at length into 
the matter as it appears that any other con- 
struction would open the way to an easy 
defeat of the provisions of the Statute. Nor 
do their Lordships douht that the decisions 
referred to proved in the present case an 
embarrassment to the Courts below and have 
probably prevented the District Judga doing 
what would have supplied all that was requir- 
ed, namely, to appoint another arbitrator 
instead of the one who had declined to accept 
nomination. Had that been done, the tribu- 
nal of arbitration would have been set up 
and the proceedings could have gone forward, 
Furthermore, the appointment wags in the 
hands of the District Judge, and he was in 
no way precluded from making it by the fact 
that the party whose arbitrator had declined, 
refused to assist the Court by suggesting 
another name. In their Lordships’ opinion, 
the procedure of the Courts below in this 
particular, and the decisions upon which 
they manifestly proceeded, were erroneous. 
What was done, howefer, was (apparently 
under the same section which-was held ‘to 
make it incompetent to appoint a fresh arbi- 


trator), to adopt the other course of supersed- 
(1) 6 M. 414. 
(2) 18 C. 324 
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ing the arbitration and entering upon the 
determination of the matters submitted by 
the agreement. It was this latter which was 
done, and not proceeding with the suit, 
To “proceed with the suit” (to use the 
language of section 510) was, in this case, in 
their Lordships’ view, impossible. The suit 
was at an end, and something different from 
and going much beyond the suit had been 
entered upon. The decree of the 2nd August 
1905 was nota decree for partition nor for 
administration. It was simply a decree 
ordering the agreement and compromise of 
parties to be carried into effect, ard that deo- 
ree was final. It put an eed to the suit, and 
that was the very object of the compromise, 
The alternative in seclion 510 is impossible, 
because there is no suit now pending with 
which the Court ean proceed. All that the 
Courts in India could do was to take advant- 
age of the sections of the Code which enabled 
them to keep the machinery of arbitration 
going. This coald have been done, and, had 
it not been for the decisions cited, would in 
all probability have been done, by simply 
naming a fresh arbitrator. Parties who 
agree to seb up a tribunal of arbitration are 
not bound to submit the case referred to, to 
another tribanal, such as a District or other 
Judge. It may bé regretted that the super- 
session of the arbitration and the interpasi- 
tion of the Judge himself to settle the point 
referred to arbitrators should not have bzen 
assented to. Bat the objection which has 
been taken—that the rights having baen 
remitted to one tribunal have been settled 
by another—is, in their Lordships’ opinion, 
a fatal objection. 

Their Lordships will accordingly humbly 
advisa His Majesty that the appeal be 
allowed and the decrees of the Courts below 
reversed with costs. The respondent, Kaniz 
Zohra Begam, must pay the costs of the 
appeal. 

Appeal decreed with costs. 

Solicitors for the Appellant : Messrs. 
Watkins and Hunter. 

Solicitors for the Respondents: Messrs. 
Barrow, Rogers and Nevill, 
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(s. c. 4 Bur. L. T. 207.) 
*"LOWER BURMA CHIEF COURT. ° 
OrvıL Recortar No. 306 or 1910. 
July 6, 1911. 

Present: —Mr. Justice Ormond. 
VEERAPPA CHETTY—P.atntirr— 
versus 
C. MUNIANDY THAVER AND OTHERS— 
DEFENDANTS, 

Civil Procedure Code (Act Y of 1908), s. 122, O. 
XXXIV, r. 2—New rule made by the Chief Court in 
exercise of the power vested by section 122 in place of 
rule 2, of Order XXXIV —Effect of the new rule limiting 
mortgagee's substantive right to interest at mortgage vate 
for siw months after decree—Rule ultra vires. 

The Chief Court, ugder the powers vested in it 
by section 122 of the new Code, made a new rule iu 
place of rule 2 of Order XXXIV, w hereby it sub- 
stituted the Court rate of interest in place of tho 
mortgage rate as payable by ‘the mortgagor for the 6 
months within which period he may redeem: 

Held, that the new rule inso far as it limited 
the right of the mortgagee to recover interest 
at the mortgage rate for ‘the whole period allowed for 
redemption was ultra vires. 

The rights that accrue to the parties up to the 
expiration of the period allowed for redemption ara 
substantive rights that are out of the contract. 
The mortgagee’s right tobe paid interest at the 
mortgage rate for the wholo period allowed for 

ud. mption is on the same footing as the mortgagor’s 
‘right to be allowed (after judgment) a definite » period 
of time for redemption oras the mortgagee’s right 
(in default of payment by the mortgagor) to foreclose 
or to sell the mortgage property. 

Mr. Oowasjee, for the Plaintiff. 

Mr. Naidu, for the Defendants. 


Order.—The applicant obtained a preli- 
minary mortgage decree for the accounta to 
be taken with costs. The form of the decree 
as drawn up provides for an account to be 
taken of what will be due to the plaintiff by 
the defendants for principal aud interest on 
the mortgage on a date within three months 
from the date of the decfee and for the costs 
of the suit: and continues thus,—" It is fur- 
ther ordered and decreed that if the defendants 
or any of them pay or pays to the plaintiff or 
into this Court the amount declared to be so 
due with interest thereon at 6 per cent. per 
annum from the date of the said declaration 
until payment, within six months from the 
date of declaring in Court the amount due 
for principal, interest and the costs of the 
suit, the plaintiff shall deliver up, ete." A 
new rule was made by this Court in substitu- 
tion of rule 2 of Order XXXIV of the Civil 
Procedure Code and published in Burma 
Gazette of the 3ud December 1910 (Part IV, 
page 1250). 
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The old rule is merely*a reproduction of 
section 86 of the Transfer of Property Act 
and is as follows: — 

"Iu a suib for foreclosure, if the plaintiff 
succeeds, the Court shall pass a decree :—(a) 


EY 


ordering. that an account be taken of what | 


will be due to the plaintiff for principal and 
interest on the mortgage, and for his costs 
of the suit (if any) awarded to him on the 
day next hereinafter referred to or 

(b) declaring the amount so due at the 
date of such decree, and directing— 

(c) that if the defendant pays into Court 
the amount, so due on a day within six months 
from the date of declaring in Court, the 
amount, so due to be fixed by the Court the 
plaintiff shall deliver up,” ete. 

Under the new rule, when accounts are 
not ordered to be taken, the amount due 
under the mortgage is calculated up to the 
date of the decree, and the mortgagor may re- 
deem at any time within six months from 
that date, upon paying the amount of the 
decree with interest at 6 per cent. per annum 
on the amount of the decree until pay- 
ment: thus, if the mortgagor wishes to 
redeem immediately after the decree, he can 
do so by paying only the amount due for 
principal under the mortgage together with 
taterest at the mortgage rate calculated up 
to the date of decree together with any costs 
awarded against him under the decree. If 
accounts are ordered to be taken, the Court 
fixes a day, (which must be within three 
months of the date of the decree) upto which 
the amount due under the mortgage for 
principal “and interest is to be calculated and 
the amount due for costs ascertained ; and 
the amount thus found due is then declared 
in Court. The mortgagor may redeem at any 
time within six months from the date of 
the declaration in Court, upon paying the 
amount declared with interest thereon at 6 
per cent. per annum until payment. I pre- 
same that the day to be fixed by the Court 
mentioned in clause (b) of the rule is intend- 
ed to be the day for declaring in Court the 
amount that has been found due upor taking 
the accounts. 

Ib is contended for the applicant that a 
mortgagee, who has obtained judgment, is 
entitled to interest at the mortgage rate for 
a period of six months from the date of de- 
claring in Court the amount due, irrespective 
of the date when the mortgage money may 
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be actually paid off ; and that, in so far as the 
new rule limits ‘that right, it -is "ultra 
vires "i Under section 122 of the Code, this 
Court is given power to make rules regulat- 
ing its own procedure and the procedure of 
subordinate.Courts, and may, by such rules, 
annul, alter or add to all or any of the rules 
in tke first Schedule. ' 

The first question then is,— Would the 
plaintiff, but for the new rule, have been 
entitled to interest at the mortgage. rate for a 
longer period than is allowed under the new 
ruleP" Mr. Cowasjee for plaintiff relies upon 
theePrivy Council decision in Sundar Koer 
v. Rat Sham Krishen (1). In that case the 
decree passed by the High Court is dated 
the 13th June and was signed on the 17th 
June 1901. -It was in the form provided by 
sections 86 and 88 of the Transfer of Property 
Act, 1882, the day fixed for redemption being 
the 17th September 1901, and in default of 
payment of the aggregate amount found to be 
due on that day into Court (i. e., the day 
fixed for redemption) ib provides for pay- 
ment of simple interest on such aggregate 
amount at 6 per cent. per annum from the 
17th September until realization. The point 
argued before the Privy Council was that 
interest at the mortgage rate should have 
been allowed not only up to the day fixed for 
redemption, but also until actual realizatior, 
Their Lordships of the Privy Council con- 
carred with the High Court of Calcutta in not 
only allowing interest after that day for 
redemption but also in allowing such interest 
at the, Court rate and not at the mortgage 
rate. They say,— The scheme and inten- 
tion of Transfer of Property Act was that a 
general account should be taken once for all, 
aud an aggregate amount be as stated in the 
decree for principal, interest and costs due 
on a fixed day (7. e., on the last day fixed for 
redemption) and that after that day, if-the 
property should not be redeemed, the matter 
should pass from the domain of contract to 
that of judgment, and the rights of the mort- 
gagee should thenceforth depend, not on 
the contents of the bond, but on the direc- 
tions in the decree." Their Lordships approve 
‘of the practice of the High Court of Cal- 
cutta as being in accordance with law and 
they refer to an instructive» note by Mr. 

(1) 34 C. 150; 4 A. D. J. 109; 11 C. W. N. 249 5 C. 
L.-J. 106; 17 M. L. J. 43; 9 Bom. L. R. 304; 2 M. L. 
T. 75 (P. 0) 
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Belehambers, the Registrar of the Caloafía 
High Court, appended’ to the report of - 
Achalabala Bose v. Surendra Nath Dey (2), 
which shows ihe practice .to be as fol- 
lows— ' 

“Unless otherwise ordered, interest shall 
be computed on a mortgage at the rate 
mentioned therein, until the end of six months 
from the date of the decree or until the end 
of any further period to which the time may 
be enlarged, such interest shall be added to 
the principal, and thereafter interest shall be 
computed on the aggregate amqunt at the 
rate of 6 per cent. per annum." In the 
Privy Council case cited, there was no ques- 
tion of not allowing interest at the mortgage 
rate up to the last date fixed for redemption. 
It was taken for granted that the mortgagee 
was entitled to that, as a matter of course: 
under English Law, after the period men- 
tioned in the mortgage deed “has expired, 
a mortgagor cannot pay off the mortgage 
without giving six months’ notice or six 
months’ interest, unless he pays it off at the 
request of the mortgagee [Day v. Day (3)], 
and after judgment, the mortgagor has six 
months allowed him to find the money and 
the mortgagee has six months to find ont 
how to placeit: [Hill v. Rowlands (4)]. 

I think the above decision of the Privy 
Council shows that the principle of allowing 
a mortgagee a definite period from the time 
of ascertaining in Court the amount due 
under the mortgage, to find out how to place 
the money, was incorporated in the Transfer 
of Property Act and that under that Act a 
mortgagee was entitled to interest for this 
period at the mortgage rate,—the period to 
ba fixed by the Court but limited in the first 
instance to six months. 

The question then arises,— Has this Court 
power under section 122 of the Code to alter 
the old rule so as to alter or annul this right 
of the mortgagee? 


As pointed out by the Privy Council in the 
case cited above, the rights that accrue to 
the parties up to the expiration of the 
period allowed for redemption, are substan- 
tive rights that arise out of the contract. 
The mortgagee’s right to be paid interest at 


(2) 24 C. 765; 1 C. W. N. 550. 

(5) 31 Beav. 270; 31 L. J. Ch. 806; 8 Jur. (x.s) 
1166; 7 L. T. 122; 10 W. R. 728. e 

*(4) 66 L. J. Ch. 659; (1897) 2 Ch. 361; 77 L. T. 34; 
46 W. R. 26. * s. 
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thee mortgage rate for the whole peried 
allowed for redemption is on the same foot- 
ing. as the mortgagor's right to be allowed 
(after judgment) a definite period of time for 


redemption, or as the mortgagee’s right (in - 


default of payment by the mortgagor) to 
foreclose or to geli the mortgaged property. 
Sections 86, 88 and 92 of the Transfer of 
Property Act prescribe the directions to 
be contained in mortgage decrees and in- 
directly affirm or define the substantive rights 
which are the subject-matter of those decrees. 
Those sections are now transferred into rules 
under Order XXXIV in Schedule I of the 
Code. But I do ‘not think that, because 
section 122 of the Code gives the Court 
power to annul tbe rules in Schedule I and 
to make fresh rules of procedure, the Court 
is eauthorised 10 annul or vary substantive 
rights for the enforcement of which the rules, 


-ag roles of protedure, existed, 


I think, therefore, that the new rule, in so 
far as it limits the right of the mortgagee to 
recover interest at the mortgage rate for the 
whole period allowed for redemption, is ultra 
vires. The decree wil be amended to the 
following effeot — 


That an account be taken of what will be 
due to the plaintiff (7) for principal and in- 
terest on the mortgage to the date of declaring 
in Court the amount found due, and (iz) for 
interest at the mortgage rate on the principal 
sum for a further xeriod of six months from 
the said date, ard (iti) for costs ; and ordering 
that, upon the defendant paying to the. plain- 
tiff or into Court within the said six months 
the aggregate amount found due, the plain- 
tiff shall deliver up, eic.,—and in default of 
the defendant making payment as aforesaid 
the mortgaged property or a sufficient part 
thereof, be sold, and that the proceeds of the 
sale (after defraying therecn$ the expenses 
of the sale) ke paid into Court and applied 
in payment to the plaintiff of the amount 
found due to him with interest on such 
amount at Rs. 6 per cent. per annum from 
the expiration of the said six months until 
payment into Court, and that the balance (if 
any) be paid to the defendant, etc. 
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(s. c. 4 Bur. L. T*209.) 
LOWER BURMA CHIEF COURT. 
Secoyp Cryin APPEAL No. 68 or 1911. 
June 14. 1911. 
Present: —Mr. HarbnoM, Offg. Chief Judge, 
and Mr. Justice Ormond. 
U LU GALE AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus 


MG PO KIN—PzrAISTIFF— RESPONDENT. 

Appeal —Powers of Appellate Court—Civil Procedure 
Code (Act ¥ of 1903), O. XLI, v. 22. 

The original Court found in favour of defendant 
on the Ist issue, but against him onthe 2nd issue, 
and, therefore, decreedfagainst him. On first appeal, 
the lower Appellate Oourt re-considered the lst 
issue, and decided against defendant; il, therefore, 
dismissed the appeal. It was urged in second aypeal 
that tho lower Appellate Court erred in law in going 
behind the original Court’s finding of fact on the 
Ist issue when there had been no cross objection or 
cross-appeal filed against such finding: 

Heid, that this contention must fail, in view of the 
provisions of Order XLI, rule 22, which allowed a 
respondent to support a decree on any of the grounds 
decided against him by the Court below. 

Lala Gauri Sanker Lal y. Janki Pershad, 17 Y. A. 57; 
17 C. 809, followed. 


Appeal from the judgment and decree of 
the Divisional Court of Toungoo, passed in 
Civil Appeal No. 65 of 1910 modifying the 
judgment and decree of the District Court 
Hanthawady in Civil Regular No. 27 of 1910. 

Messrs. Bariorii, Dantra und Giles. for 
the Appellants. 

Mr, Alexander, for the Respondent. 

| Judgment. 

Hartnoll, C, 3.—The respondent Po Kin 
brought a suit against the appellants U Lu 
Gale ard Ma Tha to recover from them Hs. 
2,150, money paid to them for 2,000 baskets 
of paddy which he alleged bad never been 
delivered to him, and also to recover Rs, 
2,150 which he claimcd as customary com- 
‘pensation. The District Court granted him 
a decree for Rs. 2,150, morey which he had 
paid the appellants for 2,0CO baskets of 
paddy. Po Kin's ease was that he agreed to 
purchase, and the appellant agreed to sell, 
2,000 baskets of paddy; that in pursuance of 
that agreement be paid appellants Rs. 2,150; 
that the latter requested him to take delivery 
frem iheir tenanis ePo Sin and Ma Thwe, 
ard that they, in their turn, refused lo give 
him delivery. The appellants’ answér was 
that they reteived by iheir agent Rs. 2,150 
as the price of 2,000 baskeis of paddy in 


. pescession cf their tenants Po Sin and Ma 


Thwe, Whereupon their agent endorgeg 
. e 
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over to respondgnt the tenants’ rental agree- 
ment and informed the tenants that the 
paddy was sold to the respondent, and that 
they were to deliver it to him and that the 
tenants agreed to do so. It appears that 
the paddy never was delivered to respondent. 
jn the District Court the issue was tried as 
to whether the appellants contracted simply 
to sell 2,000 baskets of paddy, or, whether 
they agreed to sell the specific 2,000 baskets 
of paddy in possession of Po Sin and Ma 
Thwe and due by the latter to them. This 
“Issue was decided in favour of the appellants 
by the District Judge but, at the same time, 
fhe District Judge gave Pospondaut a decree 
for the Hs. 2,150 on the ground that, when 
“the money passed aud the lease was handed 
‘over to the respondent, the paddy had not 
been ascertained, and so that the ownership 
had not been transferred. The appellants 
appealed to the Divisional Court which dis- 
missed the appeal. The decision of the 
Divisicnal Court was not based on the same 
ground as that of the Distrie& Court, The 
Divisional Court re-considered the issue as to 
whether the respondent bought 2,060 baskets 
of paddy in possession of Po Sin and Ma 
Thwe and due by them to appellants—as he 
put it—the claim of appellants for 2,000 
baskets of paddy owing to and payable to 
them by Po Sin and Ma Thwe and which 
the latter agreed to deliver to respondent. 
The Divisional Court found this issue in 
favour of respondent, thus coming toa deci- 
sion different to that of the District Court, 
and on that ground dismissed the appeal. 
Hence this second appeal has been laid. As 
the decree of the Divisional Court did not 
alter the decree of the District Court, no 
appeal lies under section 30 of tho Lower 
Burma Courts Act. This appeal, therefore, 
lies only under nections 100 and 101 of the 
Code of Civil Procedure, and the third and 
fifth grounds of appeal cannot prevail. The 
second and fourth grounds are, that the 
Divisional Court erred in holding that he 
could go behind the findings of fact of the 
District Court under the provisions of Order 
XLI, rule 24 of the Civil Procedure Code, 
and in going beh€nd such findings when 
there had been no cross objections or cross- 
appeal filed against such findings. 

Order XLI, rule 24 allows an Appellate 
Court to finally determine a, suit notwith- 
starding that its judgment proceeds wholly 
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on some ground other than that taken in ths 
judgment of the trying Court. Order “XLT, 
rule 22 allows a respondent to support a 
decree on any of the grounds decided against 
him by the trying Court. In this parti- 
cular case he could not proceed by way of 
cross-objection or cross-appeal with respect 
to the Rs. 2,150 decreed him, as it was what 
he asked for. The meaning of the words in 
Order XLI, rule 22, is perfectly clear from a 
consideration of the judgment of their Lord- 
ships of the Privy Council in the case of 
Lala Gauri Banker Lal v. Janki Persad (1). 
I cannot, therefore, allow the second and 
fourth grounds. o 
At the hearing, it was further urged that 
the transaction between the parties may, in 
law, have amounted to novation of contract 
between the appellants, their tenants and the 
respondent. This view was only take for 
the first time, as far as J can see, at the 
hearing. It Znvolves a consideration of the 
evidence and it is too late to consider such a 
view now. After what I have written, il is 
clear that the first and sixth grounds cannot 
prevail. I would cismiss the appeal and 
remove the ad interim stay of executiow, al- 
lowing one gold mohur, costs of respondent, 
for expenses incurred by him in conuection 
with the proceeding for stay of execution. 
Ormond, J.—I think that both the lower 
Courts have come really to the same finding 
of fact, viz , that the plaintiff-respondent paid 
Rs. 2,150 to the appellants as the price of 
2,000 baskets of paddy to be delivered to 
the plaintiff by the tenants of the appellants 
on behalf of the appellants. Apparently, 
before the District Court, the appellants con- 
tended that they had given delivery of the 
paddy to the respondent, by reason of their 
tenants having agreed to deliver the paddy 
to the respondent and that until such de- 
livery the tenants then held the paddy on 
account of the respondent, The District 
Judge rightly decided this contention 
against the appallarts, on the ground that the 
property in the 2,000 baskets which had 
not been set apart, had not passed from the 
tenants to the respondent. Beforethe Divi- 
sional Judge the appellants contended that 
the respondent had bought the right only 
or claim of the appellants against their 
. tenants to receive 2,000 baskets. He 


decided against the appellants on this point, 
(1) 17 L A, 57 at p. 61; 17 6. 809. 
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‘and came to the same finding as did the 
‘District Judge—as stated above. The 
‘appellants would now contend that there 
was possibly in fact a novation but that also 
3s a question of fact Iu my opinion, there is 
a concurrent finding of fact, there is no ques- 
‘tion oflaw and the decree has not been altered 
by the lower Appellate Court. This appeal 
will, therefore, not lie and should be dismissed. 
I concur in theorder suggested by my learn- 
‘ed colleague. 
Appeal dismissed. 





e = 
(s. c. 4 Bw. L. T. 215.) 
LOWER BURMA CHIEF COURT. 
Seconp Civit APPEAL No. 27 or 1910. 
January 26, 1911. 

Present; —Mr. Justice Twomey. 
MAUNG PO CHIT—PLAINTIFF—ÀA PPELLANT 
: versus 

A. A. R. M. PERIACURPEN CHETTY 

` AND ANOTHER— DerenDANTS—RESPONDENTS. 

Jurisdiction of Civil or Revenue Courts—Claims by 
temporary occupiers—-Burma Land and Revenue Act 
CII of 1876), sg. 19,56—Revenwe Authorities to decide 
questions under 3. 19. 

Where tho occupier of land applicd for a lease but 
the Sub-Divisional Officer instead of granting a 
lease merely ordered that, as the applicant had made 
his garden before the issue of a Government Circular 
prohibiting further leases in the locality, he should not 

"be disturbed in his possession: 

1 Held, that such an order could/ nob be taken as the 
equivalent of a formal grantrand begtowed no higher 
status than that ofa temporary occupier under section 
19 of the Burma Land and Revenue Act. 

In the absence of agrant made by or on behalf of 

. Government, an occupier who has not acquired the 

. status of a land-holder must come under section 19. 

, Under section 56 of the Act, the Revenue Authorities 
alone can decide questions as to who are to occupy 
Jants under section 19, and no Civil Court can, there- 
fore, grant a declaration of title sought by an occupier. 

Appeal against the decree of the Divi- 
sional Court of Hanthawady in Civil Ap- 
peal No. 78 of 1969, confirming the judgment 
of the Sub-Divisional Court of Insein in 

-Civil Regular No. 35 of 1908. 

Mr. R. N: Burjorjee, for the Appellant. 

Mr. Palit, for the Respondents. 

Judgment. This was a suit fora 
declaration of right to a certain piece of 

-garden land which was attached by the 

‘first defendant-respondent in execution of a 
: decree and was bought by the second de- 
_fendant-respondegt at the  execution-sale. 
“The plaintiff alleged that the land did not” 


. 
e 
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belong to the judgment-debtérs but had been 
sold ic him by one Kanung Kaka, and that 
at the time of attachment it was in his (plain- 
tiff's) possession. 

The land measuring 8°67 acres was brought 
under cultivation in 1903-04 and was assess- 
ed to Revenue for the first time iu 1905. 
In the latter year, the oceupant Kanung 
Kaka alios Mg Nyoka applied to the Sub- 
Divisional: Officer for a lease. The Sub- 
Divisional Officer refused to issue a grant 
(apparently the word " grant" was used 
as syronymous with’ lease”) bub wrote an 
informal order noting that the applicant had 
made a garden and did this before the issue 
of a recent Government Circular which ap- 
parently-prohibited further leases in that 


locality. J+.was, therefore, ordered that the 
applicant “should not be disturbed in his 
possession.” 


The question of jurisdiction was con- 
sidered by both the lower Courte with re- 
ference to the provisions of section 56, 
Burma Land and Revenue Act, 1376. 
The Sub-Divisional Court held that tlie 
suit was barred by those provisions, but 
it also went into the merits and held 
that the sale to the  plaintiff-appellaut, 
Po Chit, was a fraudulent transaction and 
invalid on that account. When Po Chit ap- 
pealed to the Divisional Court, the learned 
Judge dealt very briefly with the question 
of jurisdiction. He held that the note 
made by the Sub-Divisional Officer, Insein, 
on 29th August 1906, on the Diary of Re- 
venue Proceedings No. 77 ‘of 1905-06, order- 
ing that Kaka should not be disturbed in 
his possession should be regarded as “the 
equivalent of a formal grant. ES i 

The correctness of this view appears to be 
doubtful. I think the Sub-Divisional Offi- 
cer's order cannot be regarded as conferring 
any higher right than that of a temporary 
occupier under section 19 of the Burma 
Land and Revenue Act and Chapter 1X 
of the rules under the Act. In the 
absence of: a grant made by or on be- 
half of Government, an oceupier who has riot 
acquired the status of a land-holder must come 
under section 19. The rights of temporary 
,occupiers are defined in rule 52 which pro- 
vides that ' no, person shall acquire -by 
length of possession or otherwise any ‘right 
over lands occupied under this Chapter ex- 
cept the right to occupy such land: antil-the 
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end of the year for which he may have paid 
the revenue assessed thereon.” 

The present suit is, therefore, prima facie 
barred by section 56. It isonly the Revenue 
Authorities who ean decide questions as to 
who are to occupy lands under seclion 16 
and no Civil Court can give the plaintiff. 
appellant the declaration of title which he 
asks for. I concur, however, in the following 
remarks of Mr. Aston (Judicial Com- 
missioner) in San Dun v. Pichat (1). 

" No argument can be based upon section 
56 of the Burma Land and Revenue Act to 
show that a Civil Court has no jurisdiction to 
tey the present suit which could not be equal- 
ly used to show that a Civil Court had no 
jurisdiction to attach the property in dispute.” 

It appears to me that the execution-sale 
in this case was ulira vives and that the 
plaintiff-appellant should get a decree setting 
aside the sale on that ground. But before 
final orders are passed, I think, the parties 
or their pleaders should be given an 
opportunity of arguing this aspect of the 
question which has not been argued before. 
An early date will be fixed accordingly. 

I have not dealt at all with the alleged 
fraud in the transfer by Kaka to Po Chit. 
lf the execution-sale was invalid, Po Chit 
must be restored to the status quo ante. 
Whether tbat status was obtained by fraud 
is not a question which can affect the decision 
of this case. 

(1) P.J.293. . 





(s. c. 4 Bur. L. T. 217.) 

LOWER BURMA CHIEF COURT. 
Second Civit, APPrAL No. 29 or 1910. 
January 81, 1911. 

Present; —Mr. Justice Twomey. 
MAUNG AUNG DO—DzrgxXbANT— 
APPELLANT 
tersus 
ESOOF ALI AND ANOTHER—PLAINTITFS— 
RESPONDENTS. 

Limitation Act (IX of 1908), s. 20--Payment of 
principal by wife on husband's behalf — Whether express 
authority from husband ts required —Illiterate person — 
A fizing of mark. 

For the purposes of s@ction 20 of the Limitation 
‘Act, it is sufficient for an illiterate person paying the 
money to affix his mark below an endorsemené 
written by some one else. 2 

A Burmese married couple of the cultivating class, 
workingland together, work it to many intents and 
purposes as partners. When one of the couple is* 
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temporarily incapacitated and the other goes on 
ygorking the land, it is a natural presumption that tho 
one who goes on working does so in pursuance et tho 
quasi-partnership and has ostensible authority to 
actfor both. The other is estopped from denying 
the authority of the working partner for acts dono 
ostensibly on behalf of both, 

The payment of rentis an ordinary and natural 
incident of the working of leased land. The general 
authority of the wife tocarry onthe common family 
business of cultivation includes authority to pay 
instalments of the rent which become due while tho 
husband is away. 


Appeal against the decree of the District 
Court of Thaton in Civil Regular Appeal 
No. 57 of 1929, confirming the judgment and 
decree of the Township Court of Kyaikto in 
Civil Regular No. 185 of 1909. 

Mr. Ginwalla, for the Appellant, 

Mr. Israil Khan, for the Respondents. 

4udgment.—The appellant Aung Do 
and another man jointly took a lease of 
paddy land fora year from the respondents 
in March 1905 and executed a written 
agreement to pay 700 baskets of paddy as 
rent. The other man did not actually work 
the land: he says that as he could not get 
the part of the land that he wanted to work, 
he resigned his interest in favour of the 
appellant Aung Do, who thereupon begame 
solely liable for the rent. Aung Do ploughed 
the land in whole or part; but in the course 
of the cultivating season, 7. e. in August, 
he was arrested on a criminal charge and 
sent to jail for a year. His wife, however, 
continued the cultivation of the iand and 
reaped the crop Towards the rent, she paid 
the respondents 200 baskets of paddy in 
March 1906, and the price of 150 more 
baskets on 28th June 1903. Each of these 
two payments was noted on the written agree- 
ment in an endorsement subscribed with 
Aung Do's wife's name to which she affixed 
her mark. 

The present suit was filed on the 21st 
June 1909 or less than three years from the 
date of the payment of Rs. 150 which would, 
therefore, save limitation if it is held tobe a 
part-payment of principal under section 20, 
Limitation Act, and botu the lower Courts 
have held it to be so. 


The point for determination in this second 
appeal is, whether the appellant is bound by 
Ma Tung endorsement of 28th 
June 1906. She did not write the endorsement 
"herself or afix her signature, being illiterate 
but the notes to section 20 (Rivaz’s Edition) 
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show that this has been held to be unnecessary. 
It as sufficient for an illiterate person paying 
the money to affix his mark below an endorse- 
ment written by some one else. 

The question is, therefore, only whether 
Ma Tun was acting as her husband the appel- 
lant's duly authorised agent in paying the 
money. The appellant's learned Advocate 
relies on the ruling in San Pe v. Mg Kyan 
(1), in which it was held that any general 
authority that the husband (in a Burmese 
household) may have as lord of the household 
to act on behalf of his wife, does not include 
the right to sign promissory-notes on her 
behalf, It was pointed out by the learned 
Jhdge that under section 27 of the Negotiable 
Instruments Act, though a person may be 
bound by a duly authorised agent acting in 
his name, yet "a general authority to rescind 
and discharge debts does not confer upon an 
agent the power of accepting or endorsing 
bills of exchanfe so as to bind his princi- 
pal.” It was ruled that the case of a pro-note 
was governed by section 27 and, therefore, 
that a wife could not sign a pro-note for her 
husband in pursuance of her general authority 
as agent for her husband. 

may be remarked that section 97 does 
not apply to pro-notes at all and the deduction 
made by the learned Judge appears, therefore, 
to be hardly warranted. I am, however, 
not concerned with the question decided in 
that case. It may be right/to hold that a 
Burman Buddhist wifeis not competent to 
sign a pro-note so as to bind her husband unless 
she has his express authority ad hoc. The 
present case deals with an entirely different 
matter, viz., the payment of money by an 
agent under section 20 of the Limitation Act. 
1t does not appear to me that, for this purpose, 
the authority must necessarily be express. 
There can be no doubt that a Burmese 
married couple of the cultivating class, 
working land together, work it to many 
intents and purposes as partners. When 
one of the couple is temporarily incapa- 
citated and the other goes on working 
the land, I think it is a natural presumption 


that the one who goes on working does so in | 


pursuance of the quasi. partnership and has os- 
tensible authority to act for both. The other 
is, in my opinion, estopped from denying the 
authority of the working partner for acts 
done ostensibly on behalf of both. The pay- 


(1) 21, B. B. 324," 
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ment of rent isan ordinary,and natural inci- 
dent of the working of leased land 4nd, in my 
opinion, i$ eannot reasonably be argued that 
the general authority of the wife to carry on 
the common family business of cultivation 
in this ease, did not include authority to pay 
instalments of the rent which became due 
while the husband was in jail. She carried 
on the lease which was in her husband’s 
uame and, in paying the instalments of rent, 
she must be presumed to have paid as his 
agent, I think the lower Courts were right 
in holding that she was a duly authorized 
agent witbin the meaning of section 20, Limi- 
tation Act. 

It is true that no explicit issue was 
framed on this point, but it was fully covered, 
nevertheless, by the 4th and 5th issues which 
were whether on these acknowledgments (7.e., 
payments of instalments) the defendants can 
be sued, and whether the suit is barred by 
limitation, 

Appeal dismissed with costs. 

Appeal dismissed. 


(s. c. 4 Bur. L. T. 218.) 
LOWER BURMA CHIEF COURT. 
MISCELLANEOUS Civin APPEAL No. 152 
or 19C9. 
March 8, 1911. 
Present: —Mr. Hartnoll, Offg. Chief Judge, 
and Mr. Justice Twomey. ] 
Masses. J. AND F. GRAHAM AND Co,— 
APPELLANTS 
versus 


AHMED ISMAIL —IxsoLYVENT—HBRESPONDENT, 

Insolvency—Insolvent Debiors! Act (11 4^ 12 Vie C. 21), 
ss. 50, 51— Court's power to make order apply to par- 
ticular debts. 

Respondent applied in March 1909 for the benefit 
of the Act for the relief of Insolvent Debtors in India, 
and an order was passed under section 51 adjudging 
that he be entitled to his personal discharge eacept 
in respect of two specified sums, and thatin respect of 
those debts, he be discharged as soon as he shall have 
been in custody at the suit of each of the respective 
creditors for six months. Appellants urged that the 
insolvent shonld have been dealt with under section 
50 or in the alternative that his petition should have 
been dismissed or his personal discharge postponed. 
As more thana year had elapsed, the insolvent had 
obtained his discharge altoggther: 

Held, there were grounds for passing an order 
under section 51, and it was within the discretion of 

‘he Court to make an order to apply to debtsas it 
thonght fit. 

Held, further, that although respondent had not 


e been in custody, the effect of the order had been 


to act as a punishment oh him. 


. 
e * 
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Appeal from the order of fhe Chief Court 
Original Side in Insolveney No. 46 of 1909. 

Mr. Higginbotham, for the Appellants. 

Mr. N. M. Cowasiee, for the Respondent. 

sudgment. 

Hartnoll, C, J.—The  respordent, Ahmed 
Ismail, in this appeal applied on the 29th 
March 1909 for the benefit of the Act 
for the relief of Insolvent Debtors in India 
and after his examination and due in- 
quiry the learned Judge on the original 
side- passed -an order under section 51 of 
the Act adjudging that he be entitled to 
hig personal discharge except in respect of 
two sums of Rs 13,954 and Rs. 5,000 due to 
Messrs. J. and F. Graham & Co. and Messrs. 
Sheriff Mahmood & Co. respectively and in 
respect of those debts that he be so discharged 
as soon as he shall have been in custody at 
the suit of each of the said creditors for six 
months. 

Messrs. Graham and Company have appeal- 
ed against this order and in their petition of 
appeal urge thatthe insolvent should have 
been dealt with under section 50 of the Act, 
or in the alternative that his petition should 
have been dismissed, or in the alternative that 
his personal discharge should have been 
postponed altogether. 
was asked, that his petition be dismissed 
and the .ground that action should be 
taken under section 50 was abandoned. 
As more than one year has elapsed since the 
order was passéd on the original side, the 
effect of that order now is that the insolvent 
has obtained his personal discharge with re- 
gard to all his debts.. 

It was urged that the order has been no re- 
lief to the creditors, has been quite infruc- 
tuous, and that it should have been made in 

respect of all the debts as the grounds on 
which it was made to apply to all of them. 

There were grounds for passing an order 
under section 51 as the inquiry showed gross 
misconduct on the part of the iusolvent in 
contracting his debts and it was within the 
discretion of the learned Judge of the origi- 
nal side to make an order to apply to such 
debts as he might think fit. The effect of the 
order has certainly bedn to act as a punish- 


ment on the insolvent, even although he has . 


nob been in custody. 

The points for consideration now are, whe- 
ther his petition should now be dismissed and 
whether he has not been sufficiently dealt with. 

* . 
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At the hearing it. 
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, There is no doubt that he went on taking 
fresh supplies of goods and so contracting 
fresh debts, when he was in a state of great 
insolvency, without informing his creditors of 
that fact, and that was very reprehensible 
conduct, but at the same time he seems to 
have been paying them otf as he sold the 
goods and uo deliberate attempt to defraud is 
apparent. 

The case of paying Bamla’s debt with the 
proceeds of sale of Messrs. Belthazar’s goods 
was also highly reprehensible; but if may 
have been a genuine debt and Bamla may 
have been pressing him. 

It is not proved that tke payment to Esoef 
was a fictitious payment. 

The proceeds of the sale of the shops in the 
Surati Bazaar should beyond doubt have been 
handed over to the Official Assignee, 

It is not shown that the books produced 
were false but more accurate anes should cer- 
tainly have been kept. 

Keeping in viaw all these circumstances, and 
although the insolvent’s conduct has been 
reprehensible in certain particulars, I am of 
opinion that he has been sufficiently punished 
and that there is no good ground for now @is- 
missing his petition altogether. 

I would dismiss the appeal; but would pass 
no order as to costs. 

Twomey, J.—Z concur. 

Appeal dismissed. 


(s. c. 4 Bur. L. T, 219.) 
LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Civit Appeat No. 7 or 1910. 
January 23, 1911. 
Present: —Mr. Justice Twomey. 
MG SHWE BYA AND ANOTHER— 
APPELLANTS 
VET8SUS 
CHAWARI MUTU—RESPONDENT. 
Transfer of Property Act (IV of 1882), s. 59— Tra aster 
of Property Amendment dct (VI of 1904 — Change cffect- 
ed in s.-69—Mortyayges where the «mount secured 
isless than Rs. 100— Necessity of registration in simple 
mortgages for less than a hundred. 

In a case of a simple mortgage made after January 
1st, 1905, the mortgage instrument must bo registered 
whatever the amount of mortgage movey may bu, 
An unregistered instrument would be invalid. 

* Appeal against the decree of the District 
Judge of Hanthawady in Cjvil Appeal No. 
135 of 1909, reversing and modifying. me 


MURUGAPPA CHETTY t. KARANATH. 


decyee of the Township Court of Kungygn- 
goni in Civil Regular No. 288 of 1909. 

Mr. Ohristopher, for the Appellants. 

Mr. Dantra, for the Respondent. 

Judgment.—lIt is clear that the Dis- 
trict Court overlooked the provisions of the 
Transfer of Property! (Amendment) Act, 1904, 
(Act VI of 1904) which cameinto force be- 
fore January Ist, 1905, the date on which 


section 59 of the Transfer of Property Act ° 


was applied to Lower Burma generally. Sec- 
tion 59 as it stood on Ist January 1905 re- 
quired that mortgages in which the principal 
money secured is less than Rs. 100 should 
be effected either by a registered instrument 
signed and attested by two witnesses or (ea- 
cept in the case of a simple mortgage) by de- 
livery of the property. The unregistered 
mort gage instrument relied upon by the 
plaintiff in this case was executed in 1906. 

Itis a simple mortgage and the only valid 
method of effecting such a mortgage was by a 
registered instrument duly signed or attest- 
edas above. The mortgage is, therefore, 
invalid and the plaintiff’s suit was rightly 
dismissed by the Township Court. 

The District Court further went astray in 
refusing to take into consideration the defence 
of the 3rd and 4th: defendants (appellants). 
There was no need for them to produce their 
registered deed of sale as the plaintiff explicit- 
ly admitted the sale in the plaint (Evidence 
Act, section 58). 
and the plaintiff had to make good his title 
(Evidence Act, section 110). 

The decree of the District Court is set aside 
and the decree of the Township Court is res- 
tored. The respondent will pay the appel- 
Jant’s costs in all Courts. 





(s. c. 4 Bur. L. T, 220.) 

LOWER BURMA CHIEF COURT. 
SPEGIAH Seconp Crvit Arrear No. 33 or 1910. 
January 31, 1911. 

Present; —Mr. Justice Twomey. 
MURUGAPPA CHETTY AND OTHERS— 
APPELLANTS 
versus 
KARANATH— RESPONDENT. 

Damages— Wrongful attachment—~Bona fide mistake, 
mo defence. 

In a case of wrongful attachment, the decree- idis. 
who moves the Court is responsible for what follows 
and must make goed any loss suffered by the person 
whose goods havebeen wrongfully seized. He isa 

. . 
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They were in possession ' 


" (19)1 


trespasser and a ‘wrong-doer andis responsible for 
all damages, however innocently and mistakenly he 
may have acted. 

Goma Mahad v. Gokul Das, 3 B. 74; Kissori Mohun 
Roy v. Harsukhdas, 17 1. A. 17; 17 06. 436, referred to. 


Appeal against the decree of the District 
Court of Hanthawady in Civil Appeal No. 
83 of 19C9, modifying the judgment of Sub- 
Divisional Court of Gobhingauk in Civil Re- 
gular No. 41 of 1909. 

Mr. J. R. Das, for the Appellants. 

Mr. Danira, for the Respondent. 

Judgment.--The respondent claimed 
Rs. 698-7-10 as damages from the appellants 
for wrongful attachment of the respondent's 
goods in execution of a decree against a third 
party. The Sub Divisional Court, atter hear- 
ing the evidence of the respondent and his 
witnesses, allowed Rs. 605-10.8 in ‘damages 
and the amount was further reduced to 
Rs. 404-10-8 by the Divisional Court on 
appeal, 

This second appènl by the Chetty firm is 
practically a repetition of their appeal to the 
Divisional Court omitting the items which 
that Court disallowed in their favour. : 

The first ground of appeal, viz, that the 
lower Courts should not have granted any 
damages in the case is not seriously argued. 
There is ample authority for holding that in 
a case of wrongfulattachment the decree-hold- 
er who moves the Court is respünsible for 
what follows and must make good any loss 
suffered by the person whose goods have been 
unlawfully seized. Heis a trespasser and a 
wrong-doer and is responsible for all damages 
however innocently and mistakenly he may 
have acted. It is sufficient to refer to the 
Bombay ease Goma Mahad v. Gokal Das (1) 
and the Privy Council Ruling in Kissor¢ 
Mohun Roy v. Harsukh Das (2). 

Other cases are cited a6 page 249, Alexan- 
der's Indian Case Law on Torts (5th Ed. 
1910). 

The remaining grounds of appeal deal with 
the various items of the bill for damages. As’ 
to these items, there is a concurrent finding 
of fact which I should be extremely loath to 
disturb on second appeal. The main item 
Rs. 298-11-2 loss caused by damage to the 
goods from rain while’ under attachment is 
based upon the opinion of respectable traders 
in the same way of business as the respondent, 
who saw the gcods and estimated a they 

(1) 3 B. 74. 

(2) 17 I. A. 17; 17 C. 436. 
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had been damagéd in the proportion of about 
$0 per cent. The amounts Rs. 40 and Ha. 60, 
allowed respectively for damages for four days 
of loss of büsiness and loss by fall in prices 
during the attachment, are shown by the evi- 
‘dence t$ be reasonable estimates of losses na- 
turally flowing from the attachment proceed- 
ings; and the amount Rs. 5-15-6, fares incurred 
by the respondent in conducting the litiga- 
tion, js also properly debitable to the decree- 
holder. 

I see ho reason to reduce the damages fur- 
ther and I dismiss this appeal with Costs. 

'e ^A Appeal dismissed. 


MAUNG SHWE PAN AUNG. 





(s. c. 4 Bur. L. T. 223.) 

LOWER BURMA CHIEF COURT. 

Sieci SEcoRD Civi APPRAL No. 28 or 1910. 
January 5, 1911. : 
TE. Present; —Mr. Justica Parlett. . 
MI HLA THANDA-—PLAINTIFF—ÀPPELLANT 
versus 
MAUNG SHWE PAN AUNG ano 


ANOTHER— DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), s. 26 —" As of right"— 
Water flowing to neighbour's land—No defined channel 

—Righé. of. owner to collect water on his land. 

Where defendant repairéd the kazin (embankment) 
toa paddy field adjoining the plaintiff's land which 
was at a lower level and thus the discharge of surplus 
rain-fall on plaintiff's land was stopped: 

Held, that however ‘ong plaintiff might have, been 
énjoying the use- of water flowing on to her land 
from defendant’s land, that enjoyment is not “as of 
right” and does not, therefore, create any prescriptive 
right to the use of it under section 26 of the Limi. 
tation Act. 

Where A. has the right to discharge surplus rain- 
fall from his land on to B's land, no "length of time 
will give B. the right to ‘compel A. to send water 
on to him, provided A. does not interfere with the 
water flowing in a natural and defined channel. It 
is the natural right of every owner of land to collect 
or dispose of all water on the surface which does not 
pass in adefined channel. 

' Khoorshed Hossein v. Teknarain Singh,2 ©. L.R. 
141; Perumal v. Ramaswami Chetti, 11 M. 16, relied 
upon, 

Appeal against the decree of the District 
Court of Kyaukpyu in Civil Appeal No. 56 of 
1909, reversing the judgment of the Township 
Court of Ramree, in Citil Regular No. 98 of 
1909. - : 

‘+ Mp, Sen, for the Appellant. e 

Mi, May Oung, for the Respondents, 


Judgment. The judgment of ihe 
District Court is so meagre that if it were 
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MAHOMED RASI V. MAUNG EIN. 


necessary to consider the finding of faet, I 
might have to remand the case form full and 
proper judgment, as required by Order XX, 
rule 4 (2), to be recorded, but I am of 
opinion that the case éan be disposed of on 
other grounds. The evidence clearly shows 
that the allegation in the plaint that defend- 
ant had obstructed a water channel was 
totally false: there is not and never was a 
channel at all: all that has happened is that 
defendant has repaired the kazin to a paddy 
field adjoining plaintiff's land which is ata 
lower level, after the kazin has been in dis- 
repair for a number of years. In my opinion 
he was entitled to do so. "It was held in Khodr- 
shed Hossein v. Teknarain Singh (1) that 
where A. has the xight to discharge surplus 
rainfall from his land or to B's land, no 
length of time will give B, the right to compel 
A, to send water on to him, provided A. does 
not interfere with water flowing in a natural 
and defined channel. 

In Perumal v. Ramasawmz Chetti (2) it was 
said that “it is the natural right of every 
owner of land to collect or dispose of all water 
on the surfaca which does not pass ina 
defined channel; and there are Bogfish 
decisions that the owner of land can use the 


‘rain-water falling upon it if he wishes, or 


may let it flow away as nature intended. 
However long, therefore, plaintiff may have 
been enjoying the use of water flowing on 
to her land , from defendants," thab enjoy- 
ment has not been “as of right” and, there. 
fore, she had acquired no prescriptive right 
to the use of it under section 26, Limitation 
Act. ' 

The appeal is, therefore, dismissed with costs, 
Advocate’s fees two gold mohurs. 


Appeal dismissed. 
(1) 20. L. R. 141. ` 
(2) 11 M. 16., 


(s. c. 4 Bur. L. T. 224.) 

LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Civil ApPsAL, No. 357 or 
“1909. 

January 5, 1911. 

Present; —Mr. Justice Parlett. 
MAHOMED SASI-—-ArPELLANT 

i versus 
*MAUNG KIN—PratNT;FF— RESPONDENT, 
. Givil Procedure Code (Act XIV of 1882), s. 223— 
Transfer of decree to Sudor: dinate Cour tet ec be, yond 


jurisdiction. ; 
. 


28 
MG SIN v. MG PO. 
A Court which passed a decree cannot of its own 
motjon send it for execution to any Court subordinate 
to it when the value of the subject-matter of the suit, 
jn which the decree was passed, exceeds the pecuniary 


limits of the ordinary jurisdiction of that Subordinate 
Court. 


Mr. J. R. Das, for the Appellant. 

Mr. Higginbotham, for the Respondent. 

Judgment.—tThe point for decision in 
this appeal is, whether, under section 223 of 
the Code of Civil Procedure, 1882, & Court 
which passed a decree could of its own motion 
send it for execution to any Court subordinate 
to it notwithstanding that the value of the 
subject-matter of the suit in which the decree 
was passed ‘exceeded the pecuniary limits of 
the ordinary jurisdittion of the Subordinate 
Court to which the decree was sent for 
execution. 

The Madras High Court has held that it 
coyld do so. The Calcutta and Bombay High 
Courts have, however, held the contrary, and 
have been followed by the Chief Court of the 
Punjab and the Judicial Commissioner of 
Upper Burma. There appears to be no ruling 
of this Court on the point, but the practice 
enjoined in the Courts in Lower Burma by 
para. 531, Lower Burma Courts Manual is in 
actordance with the view of the Caleutta 
and other concordant decisions. In view of 
that consensus of rulings and of the estab- 
lished practice in this Province, I prefer to 
follow those rulings. The result is that all 
the proceedings of the Township Court in 
execution including the sale in the present 
case must be held to be null and void for want 
of jurisdiction. 

The case will be sent down for further argu- 
ments as to the form the decree should take. 


(s. c. 4 Bur. L. T. 224.) 

LOWER BURMA CHIEF COURT. 
Seconp Civit ÀpPEaL No. 308 or 1909. 
June 7, 1911. 

Present;—Mr. Hartnoll, Offg. Chief Judge, 
and Mr. Justice Ormond. 

MG SIN AND ANOTHER—Derenpants— 
APPELLANTS 
versus 


MG PO-—PuLAINTIFE— RESPONDENT, e 
Limitation Act (IX of 1908), s. B—Suficient cause 
for not preferring appeal within prescribed period — 
Husband ani wife—áAgency— Absent husband— Wife 
executing mortgage deed—Ratification—Acquiescence, 
e . 
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Where, by an oyersight, an Advocate filed an 
appeal in the Divisional Court instead of in the Chief 
Court and the Divisional Court, without noticing the 
error; heard the appeal and passed judgment thereon: 

Held, that these facts constituted a sufficient cause 


for not presenting the appeal within prescribed 
period. * 
Where a wife alone executed a mortgage-deed to 


securea debt duo from both husband and wife on & 


pro-note and on an oral mortgage ofthe same-pro- 
perty and where on his return, the husband, by his 
conduct, ratified and acquiesced in the mortgage, the 
wife must be deemed to have acted as her husband’s 
agent in the interest of both and the husband cannot 
be allowed to evade liability because he was nota 
party to the deed. In his absence, it would devolve 
on his wife to manage the joint property. 

Ratana v. Kumarappa Cheity, 8 Bur. L. R. 319 
Ma Thu v. Ma Bu, P. J. 678, relied upon. 


Appeal against the judgment and decree 
of the Divisional Court of Tenasserim, dated 
the 13th August 1909, in Civil Appeal No, 41 
of 1909, dismissing the appeal against the 
judgment and decree of the District Court 
of Thaton, dated 80th March 1902, in Suit 
No. 17 of 1908. 

Mr. Maung Ohit Hlatng, for the Appellants. 

Mr. Ginwaila, for the Respondent. 

Judgment.—aA preliminary objection 
was raised to the hearing of this appeal .on 
the ground that it did not lie. The suit was 
filed in the District Court and was to recover 
Rs. 5,000 and interest. The respondent ob- 
tained a decree for Rs. 5,557. Against the 
decree the appeliants appealed to the Divi- 
sional Court which dismissed their appeal. 
They then filed this appeal in this Court. It 
is urged that there was no appeal to the Divi- 
sional Court as such lay to this Court; that 
the proceedings in the Divisional Court are, 
therefore, without jurisdiction, and that the 
consequent delay in filing the appeal in this 
Court has caused it to be long time-barred. 
The present appeal asks for the reversal of 
the decrees of both the Divisional and Dis- 
trict Courts. There is no doubt that no 
appeal lay to the Divisional Court and that 
the proceedings of that Court were without 
jurisdiction. Maung Chit Hlaing explains 
that by an oversight he filed the appeal in 
the Divisional Court and as the Divisional 
Court did not notice this error but proceeded 
to hear the appeal and pass judgment, we 
decided to act under Section 5 of the Limi- 
tatton Act and hold that sufficient cause has 
been shown for not presenting it within the 
prescribed peribd. We, therefore, heard it. 

Maung Chit Hlaing agreed to. accept the 
findings of the District Court. It appears 


and 
® 
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SECRETARY OF STATE 0. NARAYAN KASHIRAM, 


that on the 14th ' March 1904, Ma The The 
and her husband Ko Thin borrowed Rs. 3,800 
on a promissory-note, and that when this sum 
was borrowed there was an oral mortgage of 
cértain paddy lands. Mg Sin subsequently 
went away and in his absence, at Mg Po’s 
request, Ma The The executed a mortgage- 
deed to secure the payment of the money due 
on the promissory-note again mortgaging the 
same lands. On Mg Sin's return he ratified 
ahd acquiesced in this mortgage by his con- 
duct. Itis urged that when Ma The The 
executed the  mortgage-deed, there was a 
nevation of contract and that the promissory- 
note becanie of no effect, and that as Maung 
Sin was not a party to the deed, he cannot 
be held liable on it. I am unable to allow 
this argument to preváil. In his absence ib 
would devolve on his wife to manage ihe 
joint property. By her execution of the 
deed she may have prevented the respondent 
provéeding to extremities on the promissory- 
note. On hisreturn, her husband acquiesced 
in the mortgage and so ratified -her action. 
The case seems very similar to that of Ratana 
v. Kumarappa Chetty (1). The’ position of 
husband and wife in their dealings with joint 
property is fully discussed in the case of 
Ma Thu v. Ma Bu (2). This seems to be 
clearly a case where she can be said to have 
been acting as her husband’s agent to the 
best of her ability in the interest of both, 
and on his return he ratified her action, I 
would dismiss the appeal with costs. 

Ormond, 





: Appeal dismtseed. 
(1)8 Bur. L. R. 319. 
(2) P. J. 578. 





(s. c. 18 Bom. L. R. 686.) 
BOMBAY HIGH COURT. 
First Civic Arrear No. 208 or 1910. 
July 11, 1911. 

Present; —Sir N. G, Chandavarkar, KT., 
Judge, and Mr. Justice Hayward. 
SECRETARY ot STATEÉ--—APPELLANT 
* versus 
NARAYAN KASHIRAM SHET— 
RESPONDENT. 


Civit Procedure Code (Act V of 1908), O. XXXIII, r., E 


12--Civil Procedure Code (Act XIV of 1882), s. 412— 
Pauper suit—-Setilement out of Court—Dismissal of suit 
on parlies’ application—No order about, Court-fee— 
Government's remedy — New Code coming into force before 
. 
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remedy barred —Right to-apply under rule 12—Qrder 
under rule 12—A ppeal —Limitation —Pn actice. 

A suit instituted in forma pauperis was settled by 
the parties out of Court. The Court dismissed tho 
suit on their joint application throwing the costs on 
the parties. But the Court made no provision for 
the Court-fee to which the Government was entitled, 
directing that there should be no order under section 
412 of the Code of Civil Procedure. The suit was 
dismissed in October 1908. Before ninety days had 
expired from the date of suit, the new Code of Civil 
Procedure came into force. Asthe previous decree 
dismissing the suit had been made without the know- 
ledge of Government, the Collector applied to the 
Court under rule 12, Order XXXIII. The Judge 
held that he had no jurisdiction tc pass a fresh order: 

Held, (1) that the order passed by the Judge under 
rule 12 was an order under section 47 ofthe Cogo 
and was, consequently, appealable. 

(2) that, although when the suit was dismissed, the 
only remedy open to Government was io come up to 
the High Court under its extraordinary jurisdiction, 
yet, before the period prescribed for Government to 
avail itself of thatremedy could expire,a new law of 
procedure had come into force. The right had been 
kept intact as it had been under bhe old law but a 
new remedy was given and that was under rule 12, 
Order XXXIII. Therefore, it was open to Government 
to make an application and ask the Judgo to passa 
proper order according to law, 

Whenever a suit is dismissed, whether at the 
request of parties or not, it is the plaintiff who is the 
party defeated and he must bo made to pay the Cqirt- 
fee to the Government. 

Secretary of State v. Bhagirathibai, 31 B. 10; 8 Bom. 
L. R. 639, followed. 


First appeal from the decision of the First 
Class Subordinate Judge of Ratnagiri in Mis- 
cellaneous Application No. 45 of 1910. 

Mr. L. A. Shah, for the Appellants. 

Mr. P. B. Shingne, for the Respondents. 

Judgment.—tThecircumstancesunder 
which this appeal has been preferred by 
Government to recover the  Court-fees in 
Sait No. 231 of 1906 are shortly these,— 
That was asuib for partition and it appears 
ib was settled by the parties out of Court. 
The Court dismissed the snit upon their joint 
application, throwing the costs on the 
parties. It was a pauper suit, and the Sub- 
ordinate Judge directed that there should be 
no order under section 412 of the Code of 
Civil Procedure (Act XIV of 1882), č. e., no 
provision made for the Court-fees to which 
the Government were entitled. It is stated 
by the Government Pleader before us 
that no copy of the decree dismissing the 
suit was sent to the Collector, as required 
by Civil Circular No. 65 of the High Court 
Civil Circulars. Whether that was so 
er not, the suit having been dismissed in 
Qctober 1908, Government had the aight 
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to gome up to the High Court, and ask 
this Court in the exercise of its power 
under the Extraordinary Jurisdiction, to 
revise the order of the Subordinate 
Judge and make due provision for the 
payment of the amount of the Court-fee. 
That was the only remedy open to Govern- 
ment under the law then ia force; and 


Government had, according to the rules 


of this Court, ninety days from the date of 
the Subordinate Judge’s order. But before 
these ninety days expired, the new Code of 
Civil Procedure had come into force, and 
rule 12 of Order XXXIII thereof gave the 
remedy to Government to apply at any time 
to the Court to make an order for the pay- 
ment of the Court-fees under rule 10 or rule 
11. ‘The order made by the Subordinate Judge 
in the decree dismissing the suit had been 
made without the knowledge of Government, 
and it was competent for the latter, therefore, 
to make an application to the Subordinate 
Judge under rule 12. That was done by 
the Collector. The Subordinate Judge held, 
however, that he had no jurisdiction to 
pass a fresh order. It is against this order 
that Government now appeal. It was urged 
that the appeal did not lie. But the appeal 
being against the order passed by the Sub- 
ordinate Judge under rule 12, Order XXXIIT, 
on an application made by Government under 
rule 12 ofthe same Order, it is an order 
under section 47, and, therefore appealable. 

As to the merits of the case, there can be 
no doubt that, although atthe time the suit 
was dismissed, the. only remedy open to 
Government was to come up to this Cout 
for the exercise of its power under the 
Extraordinary Jurisdiction, yet, before the 
period prescribed for Government to avail 
itself of that remedy could expire, a new law 
had come into force; the law was one of 
procedure. The right had been kept intact 
as jt had been under the old law but a new 
remedy was given. and that was under rule 
12, Order XXXIII. Therefore, it was quite 
open to Government to make an application 
and ask the Subordinate Judge to pass a pro- 
per order according to law. The Subordinate 
Judge who declined to make any order under 
section 412 of the Code of 1882 clearly 
ecmmitted an error in law. The suit had 
been dismissed. It may bethat was becausb 
the parties had eetiled ihe matter out of 
Court, but the Court had nothing to do with 

. * e 
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that, nor had the ‘Court to do.anything with 
the fact that the dismissal of the suit was 
upon the joint request of the parties. 
Whether it was upon the request of 
the parties or not, the suit had been dis- 
missed, and the suit having been dismissed, 
there was a failure of it and the right 
accrued to Government to have the Court. 
fee from the party defeated. The party 
defeated was the plaintiff. That was the 
proper order to make: see Secretary of State 
v. Bhagirathibai (1). : 

For these reasons tbe decree appealed from 
must be reversed and the decree in Sait 
No. 261 of 1906 must be amended, so far as 
ib relates to the order under section 419 of 
Act XIV of 1882, by deleting the order .of 
the Subordinate Judge and substituting for 
it the following: “That Government do 
recover from the plaintiff the amount of 
Court-fee, which would have been paid by 
the plaintiff, if he had not been allowed to 
sue as a pauper." 

The costs of this appeal and of the 
application to the lower Court must be upon 
the respondent. 


Decree reversed, 
(1) 31 B. 10; 8 Bom. L. R. 689, 





(s. c. 13 Bom. L. R. 690.) 
BOMBAY HIGH COURT. 
SECOND OCivin APPEAL No. 997 or 1910, 
July 20, 1911. 

Present: —Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Hayward. 
Tue COLLECTOR or POONA — 
APPELLANT 
versus 


BAI CHANCHALBAI— RE3PONDENT. 
Civil Procedure Code (Act XIV of 1882), s,539— 
Suit for public religious charity —Parties—Alienee— 

Suit in ejectment—Constructive trustee —Practice. 
Although a suit to eject a trespasser from trust 
property is outside the scope of section 539 of the 
Civil Procedure Code and the reliefs claimable under 
that section, yet where a breach of trust is complained 
of and where the alienee denies that the property is 
a publie trust for religious purposes, the alienee is a 
proper and necessary partye When the question for 
deterpination is, whether the property is a public trust 
,for a religious purpose, the question cannot be pro- 
perly tried unless the alienee is before the Court, 
though possession chnnot be recovered from him in a 
suit under section 539, if the question is found against 


s him. 


Where the plaint alleges that the alienee has taken 
. 
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the property from the trustee with full knowledge of 
its character as a public trust for religious purposes 
aud that ho has forsome years paid part of the 

, income to and for the trust, the alienee is a necessary | 
party, as the question may arise whether the alienee 
isa constructive trustee in virtue of the alienation 
and by reason of his conduct. 

Jugalkishore v. Lakshmandas Raghunathdas, 23 B. 
659, referred to. 

Second appeal from the decision of the 
District Judge of Poona, in Appeal No. 58 
of 1910, confirming the decree passed by the 
Assistant Judge of Poona, in Civil Suit No. 
11 of 1808. 

Mr. L. A. Shah, acting Government 
Pleader, for the Appellant. 

Mr. D. R. Patvardhan, for the Respondent. 

Judgment.—tThis isa suit brought 
by the Collector of Poona under section 589 
of the -old Code of Civil Procedure (Act XIV 
of 1882), alleging a breach of trust on the 
part ofthe trustee of the property in dispute, 
which is claimed to be a publie trust for 
religions purposes. Defendant No. 2 is the 
trustee against whom the breach is alleged ; 
defendant No. 1 represents the person to 
whom the property is alleged to have been 
alienated by the trustee. At the trial in the 
Court of the Assistant Judge at Poona a pre- 
liminary question was raised whether defend- 
ant No. 1 was a proper and necessary party to 
such a suit brought under section 539. ‘That 
Court answered the question in the ne- 
gative on the authority of the decisions of 
this Court in Lakshmundas Parashram v.` 
Ganpatrav Krishna (1) ; Vishvanath Govind 
Deshmana v. Rambhat (2); Kazi Hassan v. 
Sagun Balkrishna (3), that a suit to eject a 
trespasser from trust property is outside the 
scope of and reliefs claimable under that 
section. Accordingly, the suit was dismissed 
as against defendant No. 1. On appeal, the 
District Court has taken the same view. 

It does not follow fiom the decisions on 
which the Courts below have relied, that to a 
suit.ef this character, where a breach of trust 
is complained of and where the alienee 
denies that the property is a public trust 
for religious purposes, he is not a proper 
and necessary party, because relief cannot 
be given as against. him by way of a 
decree in ejectment. Though such a degree 
does not fall within the reliefs which the, 


Court can grant under section 539, it has 
(1) 8 B. 365. 
(2) 15 B. 148. 
(5) 24. B. 170. 
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jurisdiction to determine, for the purposes 
of the reliefs which can be granted, whe- 
ther the property is a public trust 
for a religious purpose, if that question is 
iu controversey. That was the question 
covered by the first and second issues raised 
at the trial and the alienee (defendant No. 
1) ig interested in it. The question cannot 
be properly tried unless he is before the 
Court. He is, therefore, a necessry party, 
though possession cannot be recovered from 
him in this suit, if the issues in question 
are found against him. 

There is a further ground ‘why he isa 
The plaint alleges that 
he has taken the property from trustee 
with full knowledge of its character as a 
public trust for religious purposes and that 
he has for some years paid part of the income 
to and for the trust. And in his written 
statement he asks the Court to direct him to 
make an annual payment out of the income 
of the property to the trusts, if the Court 
find that itis a public trust for a religious 
purpose. These pleadings may fairly raise 
the question whether the defendant No. 1 
has become a constructive trustee in viftue 
of the alienation on which he relies and 
by reason of his conduct. In that view of 
the ease he would be a necessary party: 
Jugalkishore v. Lakshmandas Raghunathdas 
(4). It is impossible to say at this stage 
whether such a case will be established. 
That depends upon the evidence, Bat judg- 
ing from the pleadings, we must hold that 
defendant No. lisa proper and necessary 
party and that the suit as against him has 
been wrongly dismissed without trial. 

The decreeis reversed and the caseremanded 
for disposal according to law. Costs including 
those of this appeal to be costs in the cause. 


Decree reversed. 
(4) 23 B. 659. 
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DEB NÀRAIN DUIT 7. CHAIRMAN OF THE BARNIPUR MUNICIPALITY. 


. CALCUTTA HIGH COURT. 
LETTERS PATENT APPEAL No. 45 or 1910. 
. August 29, 1911. 
-. Present: —Sir Lawrence Jenkins, K'r., Chief 
' . Justice, and Mr. Justice D. Chatterjee. 
DEB NARAIN DUTT—PraINTIFF— 
: APPELLANT 
: ' versus 
: Tre CHAIRMAN or Tue COMMIS- . 
SIONERS or ras BARNIPUR MUNICI- 
PALITY—DRFENDANT— RESPONDEAT. | 
|. Bengal Municipal Act (III B. C.of 1884), s. 85— 
- “Circumstances and property within the Municipality", 


meaning of. i N 
- Under section 85 of the Bengal Municipal Act, both 


dhb circumstances and the property of the person 
must be within the Muuicipality, according to which 
he is to be taxed. 

Therefore, where person's total income of property 
kituate within and outsidea Municipality was taken 
into consideration in imposing a tax upon him: Held, 
that the assessment was invalid. 

Appeal from the decree of Mr. Justice Lal 
Mohan Das in S. A. No. 1587 of 1901, dated 
March 81st, ` 1910, confirming that of ihe 
District Judge of 24-Pergannas, dated April 
91st, 1902, reversing thatof the Munsif of 
Barnipur, dated June 22nd, 1907. 

Babu Shib Chandra Palit, for the Appel- 
ant. 

Babus Mohendra Nath Hoy and  Baranashi- 
bashi Mukherjee, for the Respondent, 
Judgment. 

Jenkins, C. J.—1In our opinion the judg- 
ment of the District Judge cannot be accepted, 
and as a result we are unable to confirm his 
decree, though Mr. Justice Dass was in 
agreement withit. 'Thequestion that arises 
isone of considerable importance to the plain- 
tiff who has brought this suit for a declara- 
tion that the Barnipur Municipal assessment 
of 1906-1907 is illegal and arbitrary and as 
such nob binding on him. Now, that assess- 
ment purported to be under section 85 of the 
Bengal Municipal Act of 1884, which pro- 
vides that the Commissioners may, from 
time to time, at a meeting convened express- 
ly for the purpose of which due notice shall 
have been given; and with the sanction of 
the Local Government, impose within the 
limits of the Municipality one or other, but 

_not both, of the following taxes :—(a) “a tax 


upon persons occupying holdings within the 


Municipality according to their circumstances 
and property within the Municipality.’ 


That is the only. tax with which we are cone 


cerned inthis case, 
e 
e 


The Munsif ina very careful judgment 
came to the conclusion that the plaintiff was 
entitled to succeed in this suit. In the course 
of his judgment he says that, "It can be 
gleaned from the deposition of the plaintiff 
himself and his witness Hridoy Nath Dutt 
that the total income of the plaintiff's pro- 
perty situate withinand outside the Manici- 
pality is Rs, 3,000 and his incomé from pro- 
perty situate within the Municipality is 
Rs. 100 per year besides a holding of 
Rs. 300 a year. The plaintiff has been as- 
sessed at Rs. 6,000 by the assessor. "There 
is no evidence on the defendant’s side to 
rebut the plaintiff's statement as regards his 
income within the Municipality. Thus, it 
is quite evident that the plaintiff's entire in- 
come was taken into consideration by the 
assessor. . 

The learned Districb Judge seb aside this 
decree, but he came to no finding of fact as 
to whether the assessment was according to 
" the circumstances and property” of the 
plaintiff within the Municipality ; and, in the 
absence of any such finding his judgment is 
manifestly incomplete. 

We must, therefore, send down the follow- 
ing issues:—(1) what were the circumstances 
and property within the Municipality accord- 
ing to which the tax was imposed upon the 
plaintiff? and, (2) what is the value of such 
several circumstances and property? We 
would point out that, according to the words 
of the Actand according to the ruling of 
this Court, both the circumstances and the 
property must be within the Municipality, 
The above issues must be determined on the 
record.as it at present stands and the return 
must be made within three months. : 

The learned District Judge appears to have 
accepted the opinion of the Legal Remem- 
brancer asa correct exposition of the law. We 
do nob agree with this view of the law, and, 
indeed, it has been conceded before us that 
it would be difficult to support all that the 
Legal Remembrancer has said. - 

We do not agree that there was no pro- 


“per tribunal to hear assessment appeals. We 


think that the three Commissioners were a 
competent tribunal. 
Chatterjee, 1 —I agree 


, 
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OCO ' GAncurts HIGH COURT. 


Secon Crvin -ApPgan, No: 2780 or 1908, 
. August 24, 1911. 
Preseni;—Mr. Justice Woodroffe and 
Mr. Justice Teunon. > 
E MATABBAR MOLLAH— PiramTIER— 
l ` | APPELLANT 
Versus 


SHOSHI H BHUSHAN GHATAK AND OTHERS 


—DsrENDANTS— R.SSBONDENTs. 

| Registration Act (IIIof 1877), 88. 20,72, 75, TT — Re- 
gistration refused by Sub-Registrar— Document directed 
to-be registered by Registrar —Second, refusal bu Sub- 
Registrar on ground that document not £ presented within 
'80 days fr om Regist ars order-— Making of order by 
Registrar” , meaning of—Communication of order to 
party—Suit to compel registration whether lies—Limi- 
tation Act(XV of 1877), s. 5, whether applicable to suit 
ünder s.TT of Registration Áct. 

The provisions of section 5 of the Limitation Act, 
1877, apply to suits under section 77 ofthe Regis- 
-tration Act, 

-Nijabutoolla v. Wazir Ali, 8 C. 910; 10 C. L. R. 83, 
followed. 
© Peary Mohin Aich v. Arunda Charan Biswas, 18 e. 
831, referredto, © -~ 
< Where-the last day of the thirty days for bring- 

-ing a suit under séction 77 of the Registration Act, 

falls within holidays, and the suit is brought on the 

- first day the Civil Court re-opens: Held, that the 
‘suit was not barred. 

The plaintiff presented a document, alleged to have 
been executed by the defendant, for registration. 
„But as the defendant denied execution, registration 
was refused by the Sub-Registrar. The plaintiff ap- 
‘pealed and tha Registrar on August 16th, 1906, directed 
its registration. Thereupon the plaintiff present- 
ed the document for registration on -September 17th, 
1906, and the Sub-Registrar refused registration on 
‘the ground that more than 39 days had elasped since 
‘the Registrar’sorder. The plaintiff appealed to the 
Registrar but his appeal was dismissed on November 
23rd, 1906. The plaintiff then brought this suit on 
January 2nd, 1907, to compel registration of the docu- 
ment: 

' Held, thab if the plaintiff presented the document 
within ‘thirty days from the date on which the order 
of the Registrar was communicated to him, the suit 
"was maintainable. 

Abdul Ali v. Mirja Khan, 28 B. 8, referred to. 


Appeal from the decree of the Sub-Judge 
of Burdwan, dated September 5th, 1908 


; affirming. that of the Munsif of Burdwan, 


dated June 12th, 1907. ] 
i Facts. —AÀ kóbala, alleged "have 
been executed by the defendant, was, pre- 
„sented for registration by the plaintiff before 
the, Sub- Registrar of Katwa on “July. 4th, 1906; 


to 


- - but the defendants having denied execution, 


registration was refused by the Xub- Registrar. 
The plaintiff appealed to “the, ‘Registrar of 
Burdwan, and he on August 16th, 1906, direct- 
ed its registration, Thereupon, the plaintif 
. 


‘copy of the said order and the deed, 
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presented the document for registratione «ou 
September 17th, 1908, before the Sab-Rgis- 
trar who refused to register ib because more 
than thirty days had elapsed since the date 
of the Registrar’s order. The plaintiff ‘again 
appealed to the District Registrar, who dis- 
missed the appeal on November 23rd, 1906, 
The plaintiff then brought this suit on 
January 2nd, 1907, praying that the Sub. 
Registrar be directed ‘to register the docu- 
ment, 


The defendants contended that the suib was 
not maintainable and denied execution of the 
kobala and receipt of any consideration fon 
the document. ‘hey also pleaded limitation. 

The plaintiffs explanation of the delay in 
presenting the document for registration after 
the first appeal to the Registrar was decided 
in his favour, is contained in paragraph 4 df 
the plaint and is as follows:— , 


"4. The plaintiff entrusted Babu Anand. 
Chandra Roy, mukhtear, with procuring a 
copy of the order of the Registrar and getting 
back and sending to him the said deed, and 
paid him money for expenses. The said 


“ mukhtew sent by post in proper bima to tha 


plaintiff the copy of the Registrar’s order and 
the deed. But owing to the irregularity of 
the Post Office and the fault of the delivery 
post peons, the plaintiff received the said 
deed ia the afternoon of the 15th Septembar 
1906. As soon as the plaintiff received the 
he 
started for Katwa. But on reaching the Sab. 
Registry Office ab Katwa, he found that the 
Sab-Registrar had left his office after fiaish- 

ing the Registration work (of the day). Tha 
plaintiff, therefore, could not present the sail 
deed for registration in the Sub-Rogistry 
Office on that day. The day following baing 
a Sunday, the plaintiff tendered the sail 
deed and copy of the said order in the Katwa 
Sub-Registry Office ou the 17ch September.” 


The first Court held that the order passed 


.by the Sub-Registrar was final, and that the 


Civil Court were not empowered tọ ques- 
tion its legality in a suit brought for the 
purpose, for no such suit could be enter- 
‘tained under section-:77 of the Act. It fur- 
‘ther held that “the suit could only be 
brought under the provisions of that section 
and in no other way. * # The learned 
„Pleader of the plaintiff admits that the suit 
has nob been brought under section. 79 of tite 
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Act. 
that to admit it, for admittedly the Regis- 
irar on appeal ordered the document to be 
registered under &ection 75 and the Registrar 
did not refuse to register it under section 76 
of the Act” . 

On tbe point of limitation, the Court held 
that the suit was barred as it was not brought 
within 30 days from the Registrar’s order 
dated November 23rd, 1906. 
` On appeal, the learned Sub-Judge held that 
the Registrar refused to order reyistration 
of the document under section 72 by aflirming 
the Sub-Registrar’s order of refusal on the 
eground of the presentation of the document 


.beyond the period of thirty days from the 


making of the order for registration of the do- 
cument by the Registrar under section 75 
of the said Act, He also held that section 
72 is wide enough to include any ground of 
refusal excepi denial of execution, for in that 
section there is no specification of the ground 
of refusal The lower Appellate Court, 
therefore, held that the suit was maintain- 
able. 

But it affirmed the decree of the first 
Gourt on the ground that the suit was 
barred, asit was brought after 30 days from 
the Registrar's order of refusal. The Court 
held that section 5 of the, Limitations Act 
was nob applicable to suits under section 77 
of the Registration Act and, therefore, al- 
though the thirtieth day wasa holiday and 
the suit was brought on the first day the 
Court re-opened, the suit was barred. 

The plaintiff appealed? 

Babu Hemendra Nath Sen, for the Appel- 
Jant. 

Babu Bipin Behary Ghose, (Junior), for the 
Respondents. 

Judgment. 

Woodroffe, J.—-This isa suit for an order 
directing the registration of a-document. 

The Munsif held, for the reasons stated in 
his judgment, that the suit was not maintain- 
able, and that, if it was maintainable, it was 
barred by limitation, in thatthe suit was 
not brought within 30 days from the date 
of the dismissal of the plaintiff’s appeal by the 
Registrar, 

The learned Subordinate Judge on appeal 
disagreed with the Munsif in holding that the 
suit was maintainable, but held that the Suit 
was barred, in that section 5 of the Limita- 


tion Act, which contains a proviso in the case 
. 
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Indeed, he has no other alternative. 


Teu 


where the Court is closetl when (as here) 
the period of limitation expires, had no ap- 
plication to suits under the Registration Act, 
It is, no doubt, 
general enactment is not ordinarily presumed 
to be intended to interfere with a special Act, 
and section 6 of the Limitation Act provides 
that ' ‘when, by any special cr local law, now 
or hereafter in force in British India, a period 
of limitation isspecially prescribed for any suit, 
appesl or application, nothing herein con- 
tained shall affect or alter the period so pres: 
cribed." We are not here concerned with 
the wider question, whether section 6 is 
limited in its operation only to prevent the 
time within which a suit should be brought 
from being affected and whether it excludes 
the application of other provisions of the 
Limitation Act, such as those relating to the 
computation of the period of limitation. Nor 
are we concerned with other. Acts of the 
Legislature nor with other sections of the 
Limitation Act. The actual question before 
us (which isthe only one which calls for 
decision) is whether section 6 of the Limita- 
tion Act excludes the: application of section 
5 of the same Act to suits brought under 
section 77 of the Registration Act (III of 
1877). It has been held to be the general 
rule that where the parties are prevented 


from doing a thing in Court ona particular. 


the general rule that a ' 


v 


we 


day, uot by any act of their own, but by | 


the act of she Court itself, they are entitled 
to do it at the first subsequent opportunity. 
Sce Teny Mohun Aich v. Anunda Charan 
Biswas (1). And parties will not ba called 
upon to do that which is impossible, 
Legislature under the Registration Act has 
given a period of 30 days in which to bring a 
suit; and it is not reasonable to suppose that 
that period is to be cut down to 29 days. 
There is; moreover, direct authority of this 
Court in favour of the appellant's contention, 
to be found in the case of Nijabutoolla-v. 
Waetr Ali (2), where it was held that the 
provisions of section 5 of the Limitation Ac 
apply to- suits under section 77 of the 
Registration Act. Ib was there held that 
section 5 had a general application to all 
suits, notwithstanding anything contained 
in section 6. This decision is not affected 
by the othex decisions to which we have 
been referred relating to other Acts or other 
(1) 18 C. 631. 
(2) 8 C. 910; 10 C, L. R. 33. 


The 
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sections of the Limitation Act for, as pointed 
out in the case of Gina Nath Roy v. 
Patani Bibee (3), section 6 is notin conflict 
with section 5. There the High Court 

pointed cut that, so far as section 5 is con- 
' eerned, the decisions then cited before it 
did not canflict with section 6 because those 
decisions did. nob extend the period of 
limitation. All that they did was to prevent 
the period of limitation from being cur- 
tailed by the closing of the Court; and the 
days on- which the Court was closed must 
be considered as non-existent (dies non) and, 
therefore, they are not counted when the 
dies non happen to be days in which the period 
of limitation expires. There is no decision 
in this Court which holds that section 5 is 
not applicable to suits under the Registration 
Act, and we must, therefore, hold that the 
suit is not harred by limitation. 

It was then argued that, even if that were 
so, the question is not to be regarded as one 
relating to a rule of limitation, but as one 
affecting the right itself, and that as the 
right to bring a suit is a statutory right 
which depends on the terms of section 77 of 
the Registration Act, no right, in fact, accrues 
upon which a suit may be instituted, if in 
fact more than thirty days have expired, as 
stated in section 77. The first answer to 
this is, I think, the decision to which I 
have referred in Najibutoolla v. Wazir 
Ali (2) where the matter was dealt 
with as a question of limitation. . But, apart 
from this, I think that, on a consideration of 
section 77 itself, such contention fails. The 
object of the Legislature was that a person 
should have 30 days. Thirty days were 
given him for the purpose, of doing some- 
thing; and that something was the institu- 
tion of the suit. But the intention was that 
he should bein a position to institute the 
sujt on any one of these 30 days, there being 
nothing to oblige him to bring the suit at 
any time before the actnal expiration of the 
period of 80 days. The objection on this 
ground, therefore, fails. 

An argument has then been addressed to us 
upon the question of the maintainability of 
the suit. The learned Pleader on behalf 
of the respondent has sought to support the 
judgment on the ground which has been 
decided against him in the lower Aprellate 
Court, Tt is true that that Court bas held 

(8) 17 C. 263 at p. 266, 

: eo lj 
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_is that in the case of Abdul AU 


that the suit was maintainable; bat “in 
holding this it appears to have proceeded 
on the ground that the 80 days after the 
making of the crder are to be 80 days 
from the date of the communication of the 
order and that, therefore, the plaintiff had a 
right to sue under section 77 of the Regis- 
tration Act. The anthority relied upon 
Abdui 
Hussain v. Mirja Khan Abdul Hussun (4). 
It is not necessary to go into the question 
of law upon this point. But, assuming that 
the law is correctly stated in the: judgment 
under appeal, the learned Subordinate Judge 
has assumed, without any evidence, that the 
suit was brought within 30 days of the com- 
munication of the order, and that the order 
was not known to the plaintiff on the date 
upon which it was made. Now, thereis nô 
evidence at all upon this point, as no evi- 
dence was, having regard to the findings of 
the lower Court, taken at all. In fact, it 
has been urged by the respondent, that 
that question was not one which properly 
arose in the suit, having regard to. the 
pleadings: for, as the Munsif points out ia 
his judgmeu', want of knowledge of the 
order of dismissal had not been pleaded, 
which alone, in his opinión, could save limi- 
tation, on the authority of the ruling in 
Abdul Ali Abdul Hussin v. Mirja Rhin Ab lul 
Hussain (4). Although the appellant has re- 
lied on the statement mile in piragraph 4 
of the plaint it is very doubiful whether such 
a contention can bs taken to ba impliad or 
cın be extracted from any statement therein 
appearing. The point, however, appaars to 
have been taken before the Mansif, and it 
wasoneof the grounds of appeal to the 
Subordinate Judge. And, as the question 
is'a technical one, and at the most, the plain- 
tiff was one day out of tims, I think that we 
should in this case give the plaintiff tho bane- 
fib of the doubt we have upon this matter 
and enable him to give evidence upon this 
point, so that if he establishes it, the merita 
of the case may be inquired into. here is 
one point which, in this connection should be 
cleared up. In paragraph 4 of the plaint 
the plaintiff says that he started for Katwa 
on the 15th which was the last day ‘of the 
period of limitation, but that when he reached 
the Sub-Registrar’s Offica gt that place 


hé found that the Sub-Regist 
(4) 28 B. 8, egistrar had left his 


B . 


* 
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office after finishing the Registration work of 


the day. He does nob state (and he should 
state) at what hour he reached the Registry 
offüce. An inguiry must be made as to what 


` the office hours of the, Sub- Registrar are. 


On these grounds I would set aside the 
decree under appeal and would remand the 
case to the lower Appellate Court in order 
that the question as to when the order of the 
Sub- Registrar was communicated to plaintiff, 
may be determined, and when, therefore, the 
last day of the period of 30 days expired. 

If it is found thatthe plaintiff presented 


„himself at the Registry office, or presented 


the document, within the prescribed 30 days, 
having regard to the decision in Abdul Ali 
Abdul Hussain v. Mita Khan Abdui Hussain 
(4) and to the provisions of section 26 of the 
Registration Act, the Court will proceed to 
decide the suit on the merits. Ifthe period 
of 30 days has been exceeded, then the suit is 
to be dismissed. 

'lThe costs of this appeal; will abide the 
result. 

Teunon, J, —I agree. 





CALCUTTA HIGH COURT. 
LETTERS Parent APPEAL No. 18 or 1910. 
August 30, 191]. 

Present:— Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice D. Chatterjee. 
PARBATI CHARAN MUKHOPADHYA 
AND OTHERS— DEPLNDANTS— A PPELLANT8 
versus 
PROBHAT CHANDRA CHATTERJEE-— 
PrAImTIFF— RESPONDEAT. 

Landlord | and Tenant—Lease—Amalnamah not 
registered—- Possession as tenan t—Subsequent registered 
lease— Rights of parties— Ejectment suit. 

The defendant agreed with Jf. to take certain 
Jands on lease, but as ihere would te delay in exe- 
cutirg the lease, the defendant was granted an 
amalnamah under which he entered into possession of 
thelandsand paid salami and 1ient. Tho plaintiff 
subsequently took ihe same lands on lease from M., 
at an enhanced rent under aregistered rattah and then 
brought this suit to eject the defendant as a tres. 

asser: 

Held, that although the title of the plaintiff under 
the registered gattah must prevail, yet as the defend. 
ant was a tenant upon the land, the plaintiff was not 
entitled to eject him in this suit on the basis of the 
defendant being a trespasser,and that if the plaintiff 
had any other rights, he must work these out in a suit 
properly framed gor that purpose. 

Aprcal under section 15 of the Letters 

Patent ficm the dgcree of Mr, Justice Weed- 


*. 
roffe, dated February 3rd, 1910, passed in 
Second Appeal No. 2093 of 1907, preferred 
against the decree of the District Judge of 
Hooghly, dated June 19th, 1907, affirming 
that of the Munsif of Serampore, dated 
November 13th, 1906. 

Babu Dwarka Nath Ohakravarti and Hari 
Bhushan Mookerjee, for the Appellants. 

Babu Harendra Narain Mitra, for the Re- 
Spondents. 

Judgment. 

D. Chatterjee, J, —This appeal arises out of 
a suit for ejectment. The defendant entered 
into an agreement with the Maharaja of 
Burdwan for the lease to him of certain 
chakran lands which had been resumed by 
the Government. As there would be delay 
in the execution of the lease, the defendant 
was granted an amalnamah under which he 
entered into possession of the lands. It 
also appears from the record that he paid a 
certain salami to the Maharaja and paid 
certain amounts as either rent or contribu- 
tion to the Ohoukidar? fund under an assign- 
ment from the Maharaja. The plaintiff sub- 
sequently took a lease of the same lands from 
tho Maharaja at an enhanced rent under a 
registered pattah; and the plaintiff now wants 
to eject the defendant on the ground that 
his lease, being an unregistered lease, has nct 
conferred upon him any title and that ke 
must be treated as a trespasser. The first 
Court dismissed the suit of the plaintiff: 
The second Court upon an appeal by the 
plaintiff made a declaration of the rights of 
the plaintiff as the superior tenant but keld 
that he wculd be entitled toreceive rents from 
the defendant according to the amalnamah 
granted by the Maharajah. On appeal ta 
this Court the learned Judge, who heard the 
case, get aside the judgment of the Lower 
Appellate Court and decreed the suit with 
ecsts, 

It is contended before us that the Icarned 
Judge was wrong, and we ibik that this 
contenticn is sound. In the first place, when 
the defendant was let into possession of the 
land under the permission of the Maharajah 
upon ierms settled Between the parties, the 
défendant thereby became a tenant cf the 
land. As regards duration and other terms 
of the terancy which were to be entered in a 
formal document contemplated between the 
parties, thatis another matter. As regards 

*title, the title of the plainjif under the re- 
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gistered pattal must prevàil, but the defendant 

is tenant upon the"land, and if the plaintiff has 

any rights as against him it must be on thé 

basis of such right as the defendant possesses 

"^ under the amalnamah. The defendant being 
found to bea tenant, the plaintiff is nob en- 
titled to eject him in this suit on the basis 
of the defendant being a trespasser. If 

` the plaintif has any other rights, he must 
work them out in a suit'properly framed for 
' that purpose. 

We, therefore, decree this appeal, set 
aside thé decree of Mr. Justice Woodroffe 
‘and restore that of the lower Appellate 
Court with costs both of this appeal and 
before Mr. Justice Woodroffe. 

. Jenkins, C, J. —I agree to the decree pros 
posed. 
Appeal decreed. 





CALCUTTA HIGH COURT. 

- Seconp Civit, Appear No. 966 or 1909. 
- August 14, 1911. 

Présent: :—Mr. Justice D. Chatterjee and 
| Mr. Justice Teunon.. 

SARADA KRIPA LALA AND ANOTHER— 

, PLAINTIFFS— A PPELLANTS - 
versus 
* Sheikh MOSTAFIZAR RAHMAN AND 
OTHERS— DEFENDANTS— RESPONDENTS. 

. Abwab— Delivery of 10 seers of chilli—Part of con- 
sideration for which tenant was allowed to take lease — 
Kabulyat— Construction. 

Ifa particular sum is specified in alease or is agreed 
to be paid and is the lawful consideration for the 
use and occupation of the land, that is to sty, if it 
is really part of the rent, although not described as 
such, the landlord is entitled to recover the same. 

Aparia Charan Ghose v. Karam Ali, 40. L. J. 527; 
10 C. W. N. 627, relied upon. 

"Where in a patni kabulyat executed before the 
Bengal Tenancy Act, it was stipulated that. besides 
the money rent agreed upon, the tenant would deliver 
10 seers of chilli 6 days before the Puja to the land- 
. lord: 


Held, ón à A TAA of the kabulyat; that the 
delivery ofthe chilli was a part of the consideration 
for which the tenant was allowed to take the lease, 
and that ib was a partof the rent and notan abwab. 

Appeal from the decree of the first Sub- 
Judge of Chittagong, dated February 12th, 
1909, affirming that of the Additional Munsif 
of Satkania, dated Sept®mber 15th, 1908. 


. Facts.—The plaintiffs sought to recover’ 


rent at the rate of Rs. 13 per “annum besides 
cesses and Rs. 1-8 in lieu of the price of 10 
seers of chilli. _They - relied on a patni 
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kabulyat executed on the 8rd Kartik 1240 
Me E. by the predecessor of the defendamts: 
The defence was that the claim for the price 
of the chilli was illegal. 
- "The important portions of the kabulyat are 
as follows : = 
“For the above land, I shall pay rent Rs. 13 
and dak cess Rs. 2, total Rs. 15, and I pro- 
mise as follows :— j 
1. I shall pay the rent every year * *. If 
Ido not pay, you shall have the power to 
‘bring this taluk to sale twice every year 
under Regulation VIIL of 1819 and I shall 
pay interest at the rate of six pjes per rupeg 
per month and damages at the rate of four 
annas per rupee. : 
: * * * * * koc o 
3, I shall pay mathat at the rate of two 
annas per every rupee of the jama on occasions 


of marriage, etc. " 
4.5.6, * * * * * * * 

C 7. Five days before the dussaroh. I shall 

deliver 10 seers of dry chill. If I do not 


deliver the same, I shall pay Rs. 1.8, being 
the price of the same. 

8. 1f you or your successor personally come 
to the mofusstl, I shall give one anda half 
aris of rice and suitable articles of food. ffI 


do not give the same, i shall pay Rs. 4 as its 
price. 
9. 10. * % * % * * * 


Both the Courts below held that the 
delivery of the chilli did not form part of 
the jama and was a distinct and separate 
imposition which the plaintiff was not? 
entitled to recover. They also held that the 
kabulyat did not come within the purview of: 
section 179 of the Bengal Tenancy Act. which: 
did not apply, as the kabulyat was executed 
before the passing of the Act. This part of 
the claim, therefore, was disallowed. 


The plaintiffs appealed to the: High Court. 

Babu Bipin Behary Ghose (Junior), for the 
Appellants. 

Babu Dhirendra Lal Kastgir, 
Respondents. 


Judgment.—tThis appeal arises out 
of a suit for rent based upon a patni kabulyat 
dated the 2rd Kartic 1240 M. E. There was @ | 
term in the kabulyat that besides the money 
rent stipulated for in that document the 
tenant would deliver 10 seers. of chilli 5 
days before the puja to thg landlord. The 
fower Courts have disallowed the claim with 
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regard to the chillies on the ground that it 
was an abwab. ki 

It has been contended in appeal before us 

that it was not an abwab and that on the 
ground that it was a part of the considera- 
tion for which the tenant was allowed to take 
the lease and, therefore, it was a part of the 
rent and that it was neither arbitrary nor 
‘indefinite as abwabs are described to be in 
Regulation V of 1812; nor was it anything 
beyond the rent payable under the patta 
as described in Act X of 1859. We think 
that the contention of the learned Vakil for 
the appellant is sound. Although the 
quantity of chillies or the amount of com- 
pensation for the same is not named as jama 
or rent, it is a part of the consideration for 
the lease and, therefore, by!whatever name it 
may be called, it is rent and recoverable by 
the landlord unless it is shown that it is 
against any law and we think that neither 
the provisions ‘of Regulation V of 1812 nor 
the provisions of Act X of 1859 go to make 
this an abwab and as such illegal. Reliance 
has been placed on the case of Apirna Oharan 
Ghose v. Karam Ali (1). The law, however, 
as there laid down seems to support the 
case for the appellant. Thelearned Judges 
in that case say,— it seems to us that ifa 
particular sum specified in the lease or agreed 
to be paid is the lawful consideration for the 
use and occupation of the land, that is to say, 
if it is really part of the rent, although not 
described as such, the landlord would be 
entitled to recover the same.” 

We think that the claim in this case comes 
exactly within the purview of this enuncia- 
tion of the law. 

The appeal, therefore, is decreed to this 
extent. Each party will bear its own costs 
of this appeal. * 

Appeal allowed, 

(1) 4 C. L. J. 527; 10 C. W. N.627. 





MADRAS HIGH. COURT. 
Letrers Parent APPEAL No. 9 or 1911. 
August 22, 1911. 
Present:—Mr. Justice Ayling and 
Mr. Justice Spencer. 
SUBRAMANIA PILLAI—A»rPELLANT 
VeETSUSE 
SEETHAI AMMAL AND ANOTHER— 4 
RESPONDENTS. 
Linitation Act (I2 of 1908), Sch. I, Art, 182, sub-cl® 
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(2)—Civil Procedure Code (Act V of 1908), s. 115, 
order under —"Order passed on appeal’ —Order in revi- 
Sion —Limitation, 

An order of the High Court, passed in the exercise 
of its revisional jurisdiction under section 115 of the 
Civil Procedure Code, 1903, is not “an order ou am 
appeal” within the meaning of Article 182, sub-clause 
2 of the Limitation Act, 1908, so as to create a fresh 
starting point for the calculation of limitation. 

Chappin v. Moidin Kuthi, 22 M.68; Secretary of 
State for India v. British India Steam Navigation Co. 
15 C. W. N. 818; 18 C. Tu. J. 90; 9 Ind Cas. 183; Harish 
Chandra Achariya v. Nawab Bahadur of Murshidabad, 
15 C. W. N. 879; 13 C. L. J. 683; 11 Ind. Cas. 65, 
distinguished, 

Ifa revision petition is simply dismissed, no fresh | ` 
starting point of limitation arises. 

Appeal under section 15 of the Letters” 
Patent against the judgment of the Hon'ble 
Mr. Justice Wallis, in C. R. P. No. 230 of 
1910, presented against the order of the 
District Munsif of Kumbaconam, in E. P. No. 
655 of 1909. 

Mr. K. Bashyam Iyengar, for the Appellant. 

The Hon'ble Mr. T. V. Seshagiri Atyar, for 
the Respondents. 

Judgment. The question for deci- 
Bion is, whether an order of the High Court, 
passed in the exercise of its revisional powers 
under section 115 of the Civil Procedure 
Code, is an order.on an appeal within the 
meaning of Article 182, sub-clause 2 of the 
Limitation Act so as to create a fresh starting 
point for the calculation of limitation. 
Wallis, J., has held that ib is not, and we are 
inclined to agree with him. The decisions in 
Ohappan v. Moidin Kuthi (1); Secretary of 
State for India in Council v. British India 
Steam Navigation Uo. (2), and Harish Chandra. 
Achariya v. Nawab Bahadur of Murshidabad 
(8), do not touch the question. They only 
consider the effect of orders passed by the 
High Court in the exercise of its revisional 
jurisdiction as they stand in relation to the 
power of appeal conferred by sections 15 and 
39 of the Letters Patent. 


When a question was raised whether an 
order passed under section 622, correspond- 
ing to section 15 of tke present Civil Pro- 
cedure Code, was passed in the exercise of 
the High Court's original or appellate juris- 
diction it involved no straining of language to 
decide that the word ‘appeal’ used in sections 
15 and 39 was used in a comprehensive sense 
so as to include both what is described techni- 

(1) 22 M. 68. 

(2) 15 C. W. N. 848; 13 C. L. J. 90; 9 Ind. Cas. 183. 

(3) 15 0. W, N. 879; 13 C. L.J. 688; 11 Ind. Cas, 66 


* 
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cally as an apptalas also the common law 
writs of error. „But the word ‘appeal’ seems 
to be used in its narrower sense ip the Limi- 
tation Act, for in the lst Schedule of the Act 
a division is made between suits, appeals and 
applications, and it éould never be contended 
that the second division includes revision peti- 
. tionsamong appeals, for which 90 days’ limita- 
tionis prescribed. There is no reason to sup- 
pose that the word is nsed in a narrower sense 
in Articles 150 to 157 and in a more extend- 
ed sense in Article 182 of the same Schedule. 
Ifa High Court interferes in revision, either 
there “is a decree passed by the-High Court 
which may be executed under the first sub- 
clause of Article 182 or the case is sent 
down with a direction to the lower Court to 
amend its decree. The latter appears to be 
the regular course,and in such event there 
is no room to employ any sub-clause other 
than sub-clause (1) or the new sub-clause 
(4), If, then, a revision-petition is simply 
dismissed, as was, the case here with the re- 
vision-petition presented under section 25 
of the Provincial Small Cause Courts Act, no 
fresh starting point of limitation arises. 

At first sight, it may seem somewhat 
anomalous to take a concrete instance, that 
if a Small Cause Court passes a decree for 
Rs. 100 and the sum -is reduced on revision 
to Rs. 50, the deeree:holder should, while 
getting less money, be allowed more time 
to recover it than he would have if the 
revision-petition were simply dismissed. 
But even greater. anomalies 
were we to accept the position which the ap- 
pellant wishes us to take. We should, for 
instance, be driven to the conclusion that 
ihe word 'appeal was used in two differ- 
ent senses in the same Act. We are also 
conscious of the fact that, in the present 
instance, it may be said that there has been 
an appeal (an appeal under the Letters 
Patent), but it is evident that the decision 
of this Court cannot provide & new starling 
point in a case where the order appealed 
against did not give any. 

This appeal is dismissed with costs. 


e Appeal dismissed. 
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C. W. N. 958; 10 M. L. T. 102; (1911) 2 M. 
. 80; 14 C. L. J. 276; 13 Bom, L. R, 7975) 
PRIVY COUNCIL. 
APPEAL FROM THE CHIEF COURT oF 
Lower BURMA. 
July 11, 1911. 
Preseni:—liord Macnaghten, Lord Robson, 
Sir Arthur Wilson and Mr. Ameer Ali. 
MAUNG KYIN AND anotHer—DEerenpDani8 
— APPELLANTS 
tersus 


MA SHWE LÀ AND OTHER—PLAINTIFFS 
— RESPONDENTS. 

Evidence Act (I of 1872), s. 92—Where applicable 
—Fraud—Dealing with third person's. property—P: oof 
of acts and conduct. 

Section 92 of the Evidence Act is applicable to an 
instrument “as between the parties to any such 
instrument or their representatives-in-interest,” but 
it does not prevent proof of a fraudulent dealing 
with a third person's property, or proof of notico 
that .the property purporting to be absolutely 
conveyed, in. fact belonged to a third person who was 
not a party to the conveyance. 

The plaintiffs claimed under certain deeds which 
purported to be absolute conveyances, but which 
the defendants contended weie meant to be, and had, 
in fact, been treated by all the parties concerned as 
mortgages only, and they tendered evidence of the 
acts and conduct of the parties to that effect, as for 
instance, that possession of the property was retefned 
by the alleged vendor who paid various sums by 
way of interest on the alleged purchase-money, and. 
in part re-payment of tho principal sum showing 
that it was merely a loan. The defendants also 
alleged that the plaintiffs took absolute conveyances 
of property from the defendants with notice that it in 
fact belonged to a third person, namely, the alleged 
mortgagor: 

Held, that the evidence which was tendered but 
rejecied by tho Court below should be heard. 

Messrs. Bailhache, K. O., and Jolly, for the 
Appellanis.. 

Messrs. Roskil, K. O., and McArthy, for 
the Respondents. 

Judgment. 

Lord Robson. The appellants are defend. 
ants in this action which was brought by 
the respondents in the Chief Court of Lower 
Burma on its Original Civilside. Judgment 
was there given in favourof the respondents, 
and was affirmed on appeal to the Court on 
its Appellate Side. 

. The action was brought to recover posses. 
sion of certain parcels of land which may be 
conveniently referred to as the first, second, 
third, and fourth hereditaments, The vespend: 
ents claimed under certain deeds which 
purported to be absolute conveyances but 


which the appellants contended were meant 
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io be, and had always in fact been, treated 
by eall the parties concerned as mortgages 
only, and they tendered evidence of the acts 
and conduct of the parties to that effect. 

This evidence was excluded by the Courts 
below under section 92 of the Indian Evidence 
Act, 1872, and the principal question arising 
on this appealis whether or not that evidence 
was properly rejected. 

' The respondents also claimed that the 
appellanis were bound under the covenants 
for title. contained in the conveyance they 
had executed in favour of the respondents, to 
discharge a mortgage existing on the pre- 
mises at the time of the conveyance. 

“On the 2lst May 1895, Ko: hwe Myaing 
owned all the properties in question and he 
mortgaged the first hereditaments (with 
certain other properties not in dispute) to 
ong Morison for Rs. 12,000. On the 30th 
November 1901, he executed what purported 
to be an absolute conveyance of the first 
ard second hereditaments to the appellants 
for the sum of Rs. 6,500, saying nothing in 
the conveyance about the mortgage to 
Morison. The appellants allege that this 
document, though in form a conveyance, was 
in fruth a mortgage, and that possession of 
the property was retained by Ko Shwe 
Myaing who paid various sums by way of 
interest on the alleged purchase-money, and 
in part re-payment of the principal sum show- 
ing, as they contend, that it was merely a loan. 

Early in 1902 the third andfeurth heredita- 
ments were sold under an order of the Court 
jn an action by one Miller against Ko Shwe 
Myaing. They were purchased by the 
appellants for Rs. 11,565 and a certificate 
‘of the sale was accordingly given by the 
Court to tke appellants. With regard to 
this transaction the appellants contend that 
it also was in substance a mortgage and that 
Ko Shwe Myaing remained in possession 
until the 20th November 1905, when he 
executed a deed purporting to transfer the 
equity of redemption in all the said properties 
to the appellants absolutely. 

On the 4th March 1£08, by two instru- 
-ments of conveyance of that date, the appel- 
lants ‘purported to convey the before-men- 
„tioned four sets of hereditaments to U Shwe 
-Pe and his wife Ma Shwe La. The con- 
sidexation-money for the first and second 
hereditaments was stated as 5,000 rupees, and 
¿for the third amd fourth hereditaments as 
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11,000 rupses. “The appellants allege that 
U Shwe Pe and Ma Shwe Là knew that they, 
the appellants, were mortgagees merely, and 
that the supposed purchase-monies for the 
properties were simply the amounts of the 
mortgage debts outstanding they having 
been to some extent reduced by re-pay ments 
of principal, so that the deeds in question 
were in truth mere transfers of mortgages, 
and not absolute conveyances. The deeds 
of the 4th March 1903 were not followed 
by possession on the partof the respondents, 
except as tothe fourth hereditament, posses. 
sion of which was, according to the appellants, 
taken by respondents on the terms that they, 
the respondents, should account for the 
rents and profits against interest at a reduced 
rate in respect of-the mortgage debts. 

In the month of December 1908, the said 
U Shwe Pe, as the holder of a decree against 
the said Ko Shwe Myaing, took procsedings 
to attach the first hereditament, and, in 
order to preserve them from execution, the 
appellant, Maung Kyin, at the request of Ko 
Shwe Myaing, paid U Shwe Pe the amount 
of his execution’ debt. Of course, a transac- 
tion of this kind, if proved, was clearly 
inconsistent with the respondents’ contention 
that U Shwe Pe had become the owner of 
these premises by the deed of the 4th March 
1903, and would go to establish the conten- 
tion of the appellnts that thatdeed was only 
a transfer of a mortgage. 

On the 29th May 1905, Morison’s mort- 
gage was transferred to trustees on behalf 
of the appellants, and was expréssly kept 
alive by the terms of the said Indenture of 
the 20th November 1905, under which Ko 
Shwe Myaing purported to convey the equity 
of redemption to the appellants absolutely. 
The appellants enteredinto possession of thé 
first, second, and third hereditaments under 
the conveyance of 1905,andthe respondents 
brought this action against them on the 
20th December 1905 to have it declared 
that they, the respondents, were absolute 
owners of the hereditaments in question. U 
Shwe Pe had, inthe meantime, died, and the 
action was maintained by his widow and 
legal representatives. , 

The appellants at the trial sought to 
prove—(1) that the value of the heredita- 
ments far exceeded the amount of the 
sums specified as the consideration-moneys 
in the conveyances; (2) that interest was 
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paid on those moneys and that they were in 
part re-paid, thus showing that they were 
loans only ; (3) that U Shwe Pe and Ma 
Shwe La were well aware of this, and knew 
(as shown by negotiations between themsslres 
and Ko Shwe Myaing as well as the appel- 
lants) that the documents of the 30th 
November 190l-and 13th February 1902, 
under which the appellants claimed and 
the benefit of which. they transferred to U 
Shwe Pe and Ma Shwe La, were mortgages 
only ; (4) that possession of the heredita- 
ments remained with the alleged vendors, 
and (5) that after the alleged sale to U 
Shwe Pe and Ma Shwe La, of the 4th 
March 1903, U Shwe Pe himself treated the 
property as belongiog to the alleged mort- 
gagor, Ko Shwe Myaing, and attached a por- 
tion of it in execution of a decree against him 
or his wife. : 
, The evidenca which the appellants thus 
proposed to teader was described in general 
terms, and their Lordships hava not the 
advantage of dealing with it in the form 
of questions specifically put and argued. 
S»'far, however, as ib is still pressed, ib, no 
doubt, consisted only of evidenca relating to 
the acts and conduct of the parties as distin- 
guished from evidence of oral statements and 
conversations consti;uting in themselves some, 
agreement jbetween them. Its object was to 
show that, Whatever the terms of the docu- 
ments may have been, none of the parties 
had acted on them as effecting an absolute 
sale, but that through a long course of mutual 
dealings materially affecting their respective 
positions they had, always -treated the busi- 
ness between them. as one of lóan secared by 
mortgage. 

This may give rise to important and diffi- 
cult questions under section 92 of the Indian 
Evidence Act, which provides that when the 
terms of any contract required by law to be 


reduced to the form of a document (and: 


sales or mortgages of land are, by sections 54 


and 58 of the Transfer of Property Act, 


1882, includel among such contracts), “no 
evidence of any oral agreement or statement 
shall be admitted, as between tue parties to 
any such instrument & their representatives 
'in interest, for the purpose of contradict- 
ing, varying, adding. to, or subtracting from, 
its terms.” 

-The cage has been argued before their Lord- 
shine as though thé: questions in dispute turns 


INDIAN CASES. 


. ]y be material. 


gew trial. 
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ed enbirely on the construction of this sec- 
tion as applied to the deeds of the 4th M&rch 
1903 under which the respondents claim. 
Their Lordships, however, are of opinion that 
the case for the appellants disclosed a charge 
offraud against the respondents in relation 
to matters antecedent to those deeds, on which 
much of the evidence tendered would certain- 
Thus, it is said, that the re- 
spondents, or the persons under whoui they 
claim, took absolute conveyances of property 
from the .appellants with notice that they 
in fact belonged toa third person, namely, 
the alleged mortgagor, Ko Shwe Myaiug. 
If this be so, section 92 of the Indian Hvidenge 
Act, even if construed according to the 
respondents’ contention, will not avail them, 
itis applicable to an instrument "as between 
the parties to any such instrument or their 
representatives in interest,” but it does ‘not 
prevent proof of a fraudulent dealing with a 
third person's property, or proof of notice 
that the property purporting to be absolutely 
conveyed in fact belonged to a third person 
who was not a party to the conveyance. The 
evidence of Ko Shwe Myaing is, of course, 
material and necessary on this point, and their 
Lordships, after giving to this case very 
Careful consideration, and without at pre- 
sent expressing any opinion on the construc- 
tion or application of section 92 of the Indian 
Evidence Act in relation to the deeds of the 
4th, March, i903, think that the rejected evi- 
dence should be heard, subject to any objec- 
tions the respondents may be advised to 
take. The Court will then be in a posi- 
tion to deal hereafter (if it should become 
necessary) with the admissibility of the evi- 
dence in relation not only to the deeds of the 
4th March 1903, but also in relation to 
the questions that may arise in connection 
with the alleged knowledge or conduct of 
the parties antecedent to the execution of those 
deeds and upon which their validity may poa- 
sibly depend. 
' The claim of the respondents to have the 
mortgage existing on the premises at the time 
of the conveyanca discharged by the appel- 
lants, will be dealt with, if necessary, after the 
case has been re-heard. 
^ Their Lordships will, therefore, humbly 
advise His Majesty that this action be refer- 
red to the Chief Court of Lower Burma for a 
"The respondents must pay the 
costa of this appeal. The \other cosis, will 
e 
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abide the result of the new trial and will be 
dealt with by the Chief Court. À 
i Appeal allowed: case remanded. 


Solicitors for the Appellants: Messrs. 
Arnold & Son. 
Solicitors for the Respondents: Messrs, 


Bramail & White. 





' (s. c. 15.0. W. N. 962; (I911) 2 M. W. N. 1; 13 Bom. 
L. R. 698; 14 C. L. J. 245.) 
PRIVY COUNCIL. 

ArPEAL FROM THE Bomsay Hiona Court 
June 13, 1911. 
Present;—Lord Macnaghten, Lord Shaw, 

Lord Mersey and Mr. Ameer Ali. 
MADAPPA HEGDE bin GANAP HEGDE 
AND O1HERS— PLAINTIFES—A PPELLANTS 
versus 
RAMKRISHNA NARAYAN BHAT anp 
OTHERS-—DEFENDANTS— RESPONDENTS, 

Mortgage—Construction—Covenant to pay interest 
trom year to year. 

Held, that there was a covenant to pay interest 
from year to year, upon & true construction of tre 


mortgage bond sued upon. 

This was a suit to recoyer the sum of 
Rs.,8,205 odd being the amount of interest 
for six years and compound interest on a 
mortgage bond for Rs. 30,000. The suit was 
instituted in the Court of the Sub-Judge of 
Karwar who decreed the claim. 

The mortgage-deed was to the following 
effect:— 

“I have passed this document in writing 
mortgaging the properties to be mentioned 
below for total (of all the above named sums, 
namely) Rs. 30,000, thirty thousand, and for 
the interest (thereon) to be paid in the manner 
described below and making myself liable to^ 
pay the said sum onthe responsibility of 
these properties and in case they should 
prove insufficient (to realise the above sum), 
pay (the deficit) personally. I have now 
left the said former agreement and the 
promissory-notes with endorsements written 
thereon, in your custody so that they may 
be kept (by you) for purposes of reference, 
that is, that they may be kept along with 
this document. It is mentioned above that 
you areto pay the said plaintiff, Gopal 
Bhatta, the amount of the decree and 
Mangeshrao the amount of the simple mort- 
gage. But if they should object to receive 
from you (the moneys which you are to pay) 
accordingly, I am responsible to get their ob-* 
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jection removed. Thereforg, until I pay you 
Rs. 30,000, (in words) thirty thousand, under 
this agreement, I shall pay interest in the 
following  manner:—' The interest on this 
principal amount from this day forth up to 


' the same date next year, z.e, for one year, is 


settled to be Re. 200,(in words) two hundred, 
in eash and five loads of plaited cocoanut 
branches worth ten aunas ten bamboos of 
the kind called Shami Bidru “worth five 
annas, 50 fifty bundles of betel leaves 
worth eight annas, 12 twelve’ bunches of 
ripe betel-nut worth two rupees, 30 jack 
fruits worth one rupee, five bunches:of betel 
tree flowers worth 5 annas, and also 100 
bundles of dried leaves. Of these, the cash 
money and jack fruits I shall give on the 
21st day of the month of May in the ensning 
year 1894 A.D., and the bundles of betel. . 
nuts and also bunches of betel tree flowers on 
the 30th of the dark half of Kartik next and 
the bundles of cocoannt branches and Shami 
bamboos and also dried leaves on the 30th of 
the dark half of Magh next. And thereafter, 
from the beginning of the second year,eachyear 
cash interest at the rate of 4 per cent. per year 
amounting to Rs. 1,200, twelve hundred, 
five loads of cocoanut branches, 10 bamboos, 50 
bundles of betel -leaves, twelve bunches of 
betel-nuts, 30 jack fruits, five bunches -of 
betel tree flowers, and also hundred bundles 
of dried leaves,——so much intere8t for each 


' year as mentioned above I shall pay. you that 
-year, also on the dates mentioned above and 


go on taking (a) receipt (Ishtu i merege 
baddiannu cyaya varushudalli melkanda vaide- 
galante saha nanu nimage kottu rashidi tegedu 
culluta baruttene).* And (of the items) of 
this interest, jack fruits and dried leaves 
I shall deliver in the village of Navilgon 
and all the remaining items I shall deliver 
over ab your house in the village of Kakir 





* This is a transliteration of the sentence in ‘the 
original. The actual expression used in the original 
is “ baddi kottu” which, standing by itself, may be 
literally translated as “having paid interest,” the word 
* Kottu " being a perfect participle. According to the 
grammar and idiom of the Kanarese language, how- 
ever, when there are more principal verbs than one in 
a sentence, they are not joined together by the con- 
junction “and” as in Englésh, but all the verbs, ex- 
cept the last one, are converted into conjunctive or 
perfect participles, and the last verb indicates 
the tense, person, etc , of the verbs. (Vide rule 225 of 
Thomas Hodson’s Kanarese Grammar, 2nd edition, 
page 98, and rules 287 and 289 of A. S. Mudbhatkal's 
Kanareoso Grammar, lst edition, page 184.) 


Vol. 811] 


INDIAN CASES. 43 


MADAPPA HEDGE t£, RAMKRISHNA NARAYAN BHAT. 


from time to time. And P shall pay - you 
the principal amount Rs. 30,000, (in words) 


thirty thousand, within 40, forty, years 
from this date in one sum together 
with the interest that might remain in 


arrears and take back this agreement with 
receipt of the above endorsed thereon to- 
gether with the documents placed herewith. 
If I should fail to pay the principal (sum of) 
money ‘within the period stated above, I 
shall pay forthwith on your demand the 
principal and interest including interest at 
the same rate for the subsequent period up 
to the dateof payment. But until then if out 
of the interest due for each year the money 
payable in cash should not be paid within 
the date mentioned above and the interest so 
omitted to be paid in time should remain un- 
paid by me even within two months after 
that date, Ishall, thereafter, pay compound 
. interest at the rate of 4 per cent. per annum 
on the said sum of interest, Às to dry leaves 
only out of the remaining items, if I should 
fail to deliver them tothe servants that may 
be sent by you at the stipulated time, I shall 
pay the value of the said dry leaves at the 
rate ofoneanna per bundle. And, although 
a period of 40 years is mentioned as the 
time within which the principal sum is to 
be paid off, if perchance, before the expiry 
of the said period, it be convenient to me to 
pay and I offer fo pay a sum not lees than 
1,000, one thousand, rupees as part of the 
principal within two months after paying tha 
cash interest due every year or by the 21st 
of July every year you should receive the 
same without pleading the excuse of the 
said 40 years period ana pass to mea receipt 
duly ‘registered. And immediately after 
the whole principal sum of Rs. 30,000, 
thirty thousand, is accordingly paid in 
full this deed is to be returned (to me) with 
an endorsement of payment. In that case 
when as above sums are paid in payment of 
the  priueipal, interest on the remaining 
principal and the other articles (in respect of 
interest), are to be paid as mentioned above. 
As to the interest incash, however, you are 
to receive the same at the rate of 4 per cent. 
per annum on the priffeipalsums in balance 
(after each part payment) until the whóle of 
the principal is paid off. ” 
On appeal the High Court (Chandavarkar 
and Knight, JJ.,) dismissed the suit. The 


material portion of their judgment was as 
2 


follows: — 

"The mortgage-deed has been read out 
before us and having carefully considered the 
contents of it, we are of opinion that Mr. 
Robertson’s contention must prevail. The 
terms of the deed are free from ambiguity. It 
starts by saying that the property covered by 
the mortgage-deed is hypothecated for the 
sum of Rs. 30,000 and interest, and that sum 
shall be payable out of it, the said property. 
That is the dominant clausein the deed and, 
according to it, there is no personal obligation 
to pay interest annually. 

“Then the deed goes on to provide for 
the manner in which interest shall be paid. 
As regards that the provision in the deed 
is as follows:— We shall’ says the execution 
‘take receipts from you on payment of inter- 
est from year to year in the manner provided 
above. There again there is no coverfant. 
It only means if interest is paid from year to 
year, receipts shall be taken. And a cove- 
nant should not be implied unless the langu- 
age of the document is quite clear. See 
James v. Cochrane (1) where Parke, B., 
says,— According to the rule of law on this 
subject—and the whole case turns upone the 
application of that rule—no precise words 
are necessary to constitute a covenant; pro- 
vided we are able to collect an agreement 
by the parties that & certain thing shall be 
done, that will be sufficient to enable us to 
say that a covenant is created. But we must 
be satisfied that the language does not mere- 
ly show that the parties contemplated that 
the thing might be done, but it must amount 
to a binding agreement upon them that the 
thing shall be done.’ In the mortgage-deed 
before us there is no agreement by the mort- 
gagors that they shall pay interest annually, 
All they say is that if they pay they shall 
take receipts for the payment—which is a 
different thing from & personal covenant. 

"Then there is another passage in the 
document which supports the construction 
which Mr. Robertson has asked us to put 
upon the. document. There the mortgagors 
say that should the property hypothecated 
prove insufficient to realise the amount of the 
prineipal and interest the mortgagors shall 
be personally liable for the deficit of the 
amount which may have to be realised. 
That shows that the question of personal 
liability was present tc tke minds of the 

(I) (1872) Ex. 170; 21 L. J. Ex. 229, 


44 


INDIAN CASES, 


[1911 


BOMBAY BURMA TRADING CORPORATION LD. 9. AGA MAHOMED. 


parties, and that whenever they intended 
thate personal liability should be imposed, 
they used express and apt words to bring 
out their meaning. These words have nob 
been used with reference to the clause as to 
the annual payment of interest. It is un 
necessary to pursue other clauses, because 
they all go to support our conclusion.” 

The appeal was heard ez parte. 

The plaintiffs appealed to His Majesty in 
Council. 

Messrs. L. DeGruyther, K. O., 
for the Appellants. 

Judgment. 

Lord Macnaghten.—Their Lordships are of 
ópfnion that the judgment of the High Court 
is erroneous. The learned Judges must 
have been misled by some erroneous transla- 
tion because on a certified translation before 
their Lordships, nothing ean be clearer than 
that there isa covenant to pay interest from 
year to year. 

Their Lordships will, therefore, humbly ad- 
vise His Majesty that the appeal should be 
allowed and the order on appeal reversed, 
and that the case should go back to the High 
Court so that the other issues may be dealt 
with, 


and Ross, 


As regards costs, the appellants are en- 


titled to them here and in the High Court. 
The costs in the lower Court will abide 
the event of the further hearing in the High 
Court. 
Appeal allowed with costs. 
Solicitors for the Appellants: Measrs, T. 
` D. Wilson § Co. 


(s. c. 15 0. W. N. 981; (1911) 2 M. W. N. 111; 
10 M. L. T. 160; 13 Bom. L. R. 813; 14 C. L. J. 329.) 
PRIVY COUNCIL. 

ArPZAL FROM TRE MabRas Hren Counr. 
July 11, 1911. 

Present: —Lord Macnaghten, Lord Atkinson, 
Lord Robson and Mr. Ameer Ali. 

{Tue BOMBAY BURMA TRADING 
_ CORPORATION LD.— DEFENDANT 
— APPELLANT 
versus 
AGA MAHOMED KHALEEL SHIRAZEE 


— PrAtNTIFF—HR ESPONDENT. 

Contract, breach of- - Contract Act. (IX of 1872) s. 114 
—Supply of sleepers—Agreement that “passing” by 
vendor to be final—Meaning of "passing"—TV hat per song 
are to “pass” them. 


The defendants cantracted with the plaintiff to, 


supply him with sleepers which he had agreed to 
. . ə 


supply to the Madras Railway Company. Tho defend- 
ants were informed of the purpese for which the 
sleepers were required. Thero was a clause in the 
agreement between the parties that the passing 
of the sleepers by the defendants would be final as 
regards both measurement and quality. A large 
quantity of the sleepers supplied by the defendants 
was rejected by the Railway Company and the 
plaintiff sued for damages for breach of contract. 
The defendants relied upon the clause in defence: 
Held, that the clause could not mean that the defend- 
ants were entitled to deliver under the contract 
any kind of sleepers they chose, that it must have been 
contemplated that there was some standard with 
which the sleepers should be compared, and that 
the right conferred upon the defendants amounted 
merely to the right to determine by and through 
the skilled and experienced persons whom they should 
necessarily employ for the purpose, acting honestly 
and impartially according to the best of their judg- 
ment, whether the goods supplied were in conformity 
with the requirements of the contract under RR 
they were so supplied. 

The defendants employed two persons to base 
the sleepers. One of them had not skill and 
experience sufficient for the work, and none of them 
was ever supplied with the materials necessary to 
enable him to do it. They were notinformed what 
were the terms of the plaintiff’s contract with the 
defendants. 

Held, that these two persons never approached 
the question they had to determine, namely, the 
conformity of the goods supplied with the contract 
under which they were supplied, that they never 
applied their minds to this, and that, therefore, there 
was not any passing of the sleepers within the meaning 
of the contract. 

Suit for damages for breach of contract. 
The suit was dismissed by the learned Chief 
Justice. On appeal his decree was seb aside 
and the suit was decreed. The defendants ap- 
pealed to the Privy Council. 

Messrs. Martelli, K. 0., and Leck, for the: 
Appellants. 

Messrs. L. DeGruyther, K. O., and Brown 
for the Respondent. . 
Judgment. 

Lord Atkinson, —This is an appeal from 
a judgment and decree of the High Court of 
Judicature at Madras, dated the 21st Decem- 
ber 1908, made in the exercise of its Ap- 
pellate Jurisdiction, whereby the judgment 
and decree of the Chief Justice of the same 
Court made in the exercise of its Ordinary 
Jurisdiction were reversed, and judgment 
entered for the respondent, the plaintiff in 
the suit, for the sam of Rs. 11,913-4.6 
damages for breach of ‘contract for the sale 
and “delivery to the plaintiff of 1,500 
teakwood reilway sleepers. 

The facts of the case are not complicated, 
and as far as it is necessary to seb them out: 


are as follows:— 
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A person named M. Chinnappa Iyer, of 209, 
Thambu Chetty Street, Madras, in the month 
of May 1905, entered into a contract with 
the .Madras Railway Company for the sale 
to them of 1,500 teakwood sleepers of the 
' dimensions 12 by 12 by 7, deliverable in 
two instalments of 750 each. 

The Company had advertised for tenders 
for 3,000 teak sleepers on a specification 
which set forth that the sleepers should be 
of. the dimensions above-mentioned, and 
‘should be of the following description :— 

: “Mach teak sleeper to be“delivered at the 
Terminal Buildings Yard at Rayapuram 
must be straight, sound, and well seasoned; 
sawn uniformly square and to correct 
dimensions throughout its length, and be 
free from holes, shakes, cracks, sap, and other 
imperfections. The sleepers so delivered at 
Rayapuram will be inspected by an Engineer 
deputed by the Chief Engineer, whose 
decision as to those to be accepted or reject- 
ed will be final. The sleepers which may be 
condemned as not complying with this 
specification will not be paid for, and they 
must be removed from our yard at your own 
cost within seven days of your receiving notice 
to do so.” 


The price to be paid was apparently 
Rs. 210 per ton. 


The appellants are large timber merchants, 
part of whose businessit is to manufacture 
and supply teak sleepers. Their duly ac- 
credited agents at Madras are Messrs. 
Arbuthnot & Co., one of the members of 
which firm is Mr. F. S. Arbuthnot. Iyer, 
before tendering to the Railway Company 
for this contract, entered into negotiations 
with F. S. Arbuthnot in reference to the 
terms upon which they would supply him 
with sleepers to enable him to carry out any 
? contract which he might make with the 

Railway Company for the supply of any 

portion of the sleepers required. This cannot 

be disputed. Itis practically admitted ; and 

from the following letter, signed by F. S. 

Arbuthnot and addressed to the appellants’ 

manager at Hangoof, coupled with the evi- 

dence which he gave at the trial heréafter 

referred to, it would rather look as if he re- 

garded the appellants as the’ real contractors, 

and Tyer and a firm of King & Co., merely 

“as intermediaries. The letter is Exhibit D 

ard rung as follows — . 
* 


*. 
s 


‘between the parties. 


* ihe 1,500 through my firm. 


- á Madras, 
" 22nd May 1905. 
Dear Sir, 

* * * * * * 
Sleepers, — With reference to your telegram 
of 20th April for 3,000 sleepers 12ft. by 
12ins. by 7ins. at Rs. 170 landed Madras, 
we have just heard unofficially that we have 
secured the business—1,500 through King 
and 1,500 through another dealer. This 
sale will be advised definitely next week 
when we receive written confirmation from 
the buyers.” | 

Ultimately Iyer entered into a contract, 
with the appellants, through Arbuthnot & 
Co., for the sale to him of 1,500 sleepers 12 
by 12 by 7 at the rate of Rs. 170 per ton 
(Rs. 40 per ton less than the price to be 
paid by the Railway Company), landéd ab 
Madras, to be shipped frem Moulmein or 
Rangoon at appellants’ option. The con- 
tract is contained in the letters which passed 
It never was embodied 
in a formal instrument. Much controversy 
arose as to whether Iyer had, during negotia- 
tions with Arbuthnot & Co., ever givén to 
F. S. Arbuthnot, who appears to have been 
the member of the firm in charge of this 
transaction, a copy of the specification of the 
Company on which he had tendered, thus 
making it iho basis of his contract with 
them. The Chief Justice, the Trial Judge, 
was of opinion that the respondent had 
failed to establish that Iyer had done this. 
The Court of Appeal thought the contrary, 
A copy of the specification in the form of 
a letter (marked Exhibit A), signed by the 


-Chief Engineer of the ‘Company, and ad. 


dressed to Messrs. Arbuthnot & Co., was, 
on search, subsequently found amongst the 
papers of Mr. F. S. Arbuthnot. This 
gentleman stated on his examination (page 
118, Record) that he knew nothing about 
this letter till after the suit was instituted. 
He admits it bears his signature, as well ag 
these of Mr. Young and Mr. Arbuthnot 
(members of the firm), and also of a Mr. 
Peebles. All letters, he states, came to him 
in the ordinary course of business, and this 
letter after having been initialled was sent 
down to be placed among the records of the 
office. He adds :—“ My firm did not tender. 
King & Co. did not tenders They proeured 
I knew, they 
(the sleepers) were required for the Madras 
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Railfay. I think it is probable I was told 
they were for the purpose of the contract 
for 3,000 with the Madras Railway. I expect 
I added 1,500 and 1,500 together." Lower 
down onthe same page, he states that their 
firm considered they had the control of the 
Madras Railway contract, that they had 
power to select the person who was to have 
the order, that Chinnappa lyer, unlike Kiug 
& Co. (who would not take sleepers from 
Moulmein) had not been doing business with 
them regularly, and that they had only 
selected him because they had been asked 
by, one Dubash of the Import Department 
to ‘give him achance. Their Lordships think 
it unnecessary to decide this point as to the 
alleged delivery of the copy specification to 
F. S. Arbuthnot by Iyer for these rea- 
song :—First. because they concur in the 
opinion expressed by the Court 
of Appeal at page 156, line 29, „of 
Record that “the evidence shows that Exhibit 
A (the copy specification) merely contains an 
erumeration of the qualities of a good sleeper 
usually insisted on by railway authorities, 
and, secondly, because the appellants, hav- 
iñg through their agents been fully 
informed of the purpose for which Iyer pur- 
chased these sleepers from them, must be 
taken to have impliedly warranted that they 
were reasonably fit for that purpose, and 
thirdly, because they think that a sleeper 
whose qualities are inferior to those of a 
good sleeper, 88 usually insisted upon by 
railway authorities," cannot well be con- 
sidered to be a sleaper of the dimensions 
specified reasonably fit for use by the 
Madras Railway Company. The point, there- 
fore, becomes, in their Lordships’ view, 
irrelevant. One of the letters forming the 
written contract with Tyer, namely, that 
dated the 23rd May 1995, written by Arbuth- 
not and addressed to Iyer contains the fol- 
i aragrapb: — 

gi Bendan our Moulmein or Rangoon 
friends the Bombay-Burmah Trading 
Corporation, Limited, is as usual final as 
regards both meosurement &nd quality, which 

ke note.' 
pate Lordships’ view the defence of 
the appellants to the claim made against them 
| ultimately be found to rest upon this 
paragrapb, the rights ib confers, and the 
manner in which those rights have beene 
exercised. The first guestion is as to its true 

e 


wil 


construction. What does it hean? It cannot 
mean that the appellants were entitled to 
deliver under the contract any kind of 
sleeper they chose. It must have contem- 
plated that there was some standard with 
which these sleepers should be compared. . 
That standard must at the lowest have been 
the standard set up expressly, or impliedly, 
by the contract between the parbies; that 
was the specification, or at the least the 
requirement that the sleepers were reason- 
ably fit, as sleepers of the dimensions 
described, for use by the Madras Railway 
Company. So that the right conferred upon 
the appellants amounted merely to the right 
to determine by and through the skilled and 
experienced persons whom they should neces- 
sarily employ for the purpose, acting honestly 
and impartially according to the best of their 
judgment whether the goods supplied were 
in conformity with the requirements of 
the contract under which they were so 
supplied. 

' So much as to the contract entered into 
between the appellants and Chinnappa Iyer, 
Some short time after that event, and before 
any sleepers had been delivered, Iyer, finding 
himself unable to pay the deposit stipulated 
for in his contract, with the consent of the 
appellants and of the Railway Company trans. 
ferred to the respondent the benefit of his 
contracts with both Companies and pro- 
cured the latter to ba accepted in both in his 
stead. 

A formal agreement was drawn up be- 
tween the respondent and the Railway Com- 
pany, and was duly executed by both. It is 
dated the 19th June 1905, and the description 
of the sleepers to be supplied contained in it 
differs from that contained in Exhibit A in 
this, that the words "from teakwood” are in- 
Serled in the agreement after the word 
“sawn.” In other respects, the descriptions 
were identical. 

There was much controversy on the point 
as to whether, whatever the precise contract 
between the appellant and Iyer may have 
been, new terms were not, on the occasion of 
this transfer, added to if, and the stipulation 
made then, if not before, that the sleepers 
supplied should conform to the spacification 
of the Railway Company. 

The question turns upon the two letters 
following, dated respectively the 16th and 
21s& June 1905, and three paragraphs from 
n e 


Vol. XII] 


INDIAN CASES, 


47 


THF BOMBAY BURMA TRADING CORPORATION LD t, AGA MAHOMED. 


a letter of Arbuthnot & Co., dated the 23rd 
of the sgme month, coupled with the evidence 
of F. S. Arbuthnot on the point at page 119, 
line. 12 of the Record. The letters are as 
follows:— 
"E "Madras, 16th June 1905. 

"Mr. Aga Mahomed Khaleel Shirazi, 
"36-37, Ungappa Naick Street, 
[11 
Madras. 

"Dear Sir, 

"We are in receipt of your letter of to- 
day'a date enclosing original letter from 
M. Chinnappa Iyer from which we note that 
he has transferred to you, his contract 
with Madras Railway for 1,500 sleepers 
12 ft, by 19 in. by.7 in. for which he has 
contract with us at Rs. 170 per ton, landed 
at Madras. To this we agree, on condition 
that you send us by return your cheque for 
the deposit due, Rs. 8,925, all other terms 
and conditions as mentioned in our various 
letters to M. Chinnappalyer. You ask us 
to allow interest on the deposit, but this is 
only granted to our two very large contract- 
ors and on account of the trouble which M. 
Chinnappa Iyer has given us over this con- 
track we are not disposed to make an excep- 
tion in his favour. As, however, the con- 
tracb is now transferred to you, as a special 
case we agree to allow you interest on the 
deposit at the rate of 5 percent. per annum, 
but on the condition only that each shipment 
of sleepers arriving for you ia paid for in 
full immediately on arrival. 

“Yours faithfully, 
? ‘per pro. Arbuthnot & Co., 
(Signed) F. S. ARBUTHNOT, 
“Agents, B. B. T. C. (Ltd) 
“33-37, Ungappa Naick Street, 
"Madras, 21st Jane 1905.. . 


“To 
“Messrs, Arbuthnot & Oo., 
" Agents B. B. T. C., Limited, 
“Madras. 
* Dear Sirs, 


“In your letter of the 16th instant you 
said that the terms and conditions are as 
mentioned in your letters with Mr. M. 
Chinnappa Iyer. On py inquiry he said that 
the conditions are this (7. e.) the teak sleepers 
75),12 ft. by 12 in. by 7 in. should be 
delivered in the month of. October and 
the remainder of 750 in March next, The 
same should be taken delivery within a 
month if ib exceeds a month an interest 

e e 
e 


of 9 per cent. should be charged. *The 
teak sleepers must ba delivered as per 
Railway specification which was sent to you 
by Mr. M. Chinnappa Iyer, an interest of 
5 per cent must be allowed on deposit 
money. On these conditions I herein enclose 
you a cheque on Chartered Bank of India, 
Australia and China for Rs. 8925 (eight 
thousand nine hundred and twenty five). 
An early reply with the receipt is solicited. 
AE am, Sirs, 
: Yours faithfully, 
'(Signed) MagoxgD KRALEEL SHIRAZI 
"Madras, 23rd June 1925. 
Mr. Aga Mahomed Khaleel Shirazi, : 
"36-37, Ungappa Naick Street, 
[1] 
Madras. 


instant enclosing a cheque on the Chartered 
Bank of India, Australia and China for 
Rs. 8,925, which has baen placad to the 
credit of your account as a deposit against 
the order of M. Chinnappa Iyer (now trans- 
ferred to you) for 1,500 sleepers 12 ft, by 
12 in. by 7in. at Rs. 170 per ton Jauded 
Madras. 

As regards the terms of delivery, M. 
Chinnappa Iyer i3 under a misapprehension, 
We have never undertaken to deliver 750 
sleepers in September and 750 in March 
next, nor could we undar any circumstances 
bind ourselves to deliver the sleepers pra- 
cisely in the month specified by you. We 
have, however, informed our friends of the 
delivery which would suit you bast, 

“As regards other terms tha passing of 
our friends the Bombay Burma Trading 
Corporation, Limited, either at Rangoon or 
Moulmein (whichever port, shipment may 
be made from) is as usual final as regarda 
both measurement and quality. No. excep. 
tion is ever made to this rule... . , KA 

Mr. Arbuthnot’s evidence is in substance 
to the effect that he considered the third 
paragraph of this letter of the 23cd of June 
a contradiction of the statement contained 
in the letter to which it was a reply 
as to the obligation to deliver sleepers 
according to the railway specification but 
not as a contradiction of Iyer's allegation 
that the specification had been sent to him. 
The evidence of this gentleman on this 
point cannot be regarded *as satisfactory 
but having regard to the view which their 
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Lordships have taken as to the true naturé 
of the implied warranty to be imported into 
the written contract, the point so much 
discussed is, they think, as already stated, 
irrelevant, There is not and cannot be any 
pretence forthe suggestion that the sleepers 
supplied were in fact either in conformity 
with the specification, or were reasonably 
fii to be used as sleepers of the specified 
dimensions by the Madras Railway Com- 


any. 
i Of the 748 sleepers delivered by the 
appellants on the Sth of September no 
legs than 593 were rejected by that Com- 
pany, aud of the 600 delivered on the 9th 
of December 1905, no less than 513 were 
rejected, and as to the balance of the 
1,500 the contract was rescinded by mutual 
content. | 

The real defence, therefore, of the ap- 
pellants is rested upon the alleged fact that 
the sleepers delivered were passed by the 
two expert persons they employed for the 
purpose in the impartial and honest exercise 
of their judgment. 

Qn examining the evidence of these wit- 
nesses, James McGeorge and William Pyne, 
however, it clearly appears that they did 
not correctly appreciate the position in 
which they had been placed, or tha true 
nature of the fask they were appointed to 
perform. They were in truth constituted 
judges or arbitrators to decide upon a matter 
in which the interests of the two contracting 
parties were in conflict. They were the 
employees of one of these parties. That 
would render their task all the more delicate 
and difficult, and would make it all the 
more incumbent upon them to take care to 
avoic even the appearance of injustice to 
the respondent. Well, in the firat place, 


McGeorge had scarcely had skill and ex- . 


perience sufficient for the work he was put 
to do. And, in addition, neither he nor his 
colleague was ever supplied with the 
materials necessary to enable him. todo it. 
He never saw the specification Be He 
said he did not think he ever saw a "Hail- 
way Contract for Sleepers.” Pyne, the 
other witness, who was both skilled and ex- 
perienced, was left in the same state of 
ignorance as to the contract. He never saw 
the specification, nor does he appear to have 
ever been informed what were the terms 
of tHe respondent's gontract with the appel- 
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lants. At the bottom of page 130 ‘he sags, 

"Masters informed me as to dimensions and 
time for delivery. We had logs in stock, 
I had simply to go round and make suitable 
logs.” At foot of page 131 he is reported 
as having said ‘I applied the same .process 
of examining them as I did to them in 
ordinary course of business." And in reply 
to questions pub to him by the Chief Justiea 
he further deposed, "When I approached 
inspection I did so from point of view of 
passing goods in the ordinary routine of 
businéss as fib to be sent out." The Chief 
Justice finds that these men acted honestly 
according to the besb of their skill and judg- 
ment, That may be so, but thatis not the 
point.” The point is, that they never approach- 
ed the question they had to determine, 
namely, the conformity of the goods supplied 
with the contract under which they’ were 
supplied. They never applied their minds 
to this. They merely determined that the 
sleepers were fit to be sent out as the 
manufacture of their employers. There 
was not, therefore, any "passing" of the 
sleepers within the meaning of the con- 
tract, and the contention of the appellants 
on this appeal that there was such a 
“passing” in their Lordships’ view entirely 
fails. 

They accordingly think that the decision 
appealed from was right and tliat this appeal 
should be dismissed, and they will humbly 
advise His Majesty accordingly. : 

The appellants must pay the costs of the 
appeal, 

Appeal dismissed with costs. 

Solicitors for the Appellants: Messrs. Budd, 
Johnson & Jecks. 

Solicitor for the Respondent: Mr. Douglas 
Grant. 





fs. c. 15 C. W, N. 990.) 
CALCUTTA HIGH COURT. 
MaüsceLLASEOUS Crvin APPEAL No. 387 
cr 1909. 

May 3, 1911. 
Present:—Sir Lawrence Jenkins Kr., 
Chief Justice, and? Mr. Justice Cexe. 
KALI KUMAR DAS—Petitioner— 
APPELLANT 
Tersus 


GOPI KRISHNA ROY— Orrocits PARTY, 
Provincial Insolvency Act (UI of 1907), ss. 4, 15 — 
Application for Insolvency—Dismissal on ground that 
é e 
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Court could not satisfy itself that applicant was unable 
to pay debis. * 
A Judge cannot dismiss a debtor's petition for 


insolvency on the ground that he is nob satis- 
‘fied that the debtor is unable to pay his debts. 


Appeal from the order of the District J udge 
of Hughly, dated the 18th of June 1909. 


lant. 


Babu Khirode Narayan Bhuyan, for the 

Respondent. à 
Judgment. 

Jenkins, C, J.-—This appeal arises out 
ofa petition presented under the Provincial 
Insolvency Act of 1907 by a debtor asking 
that he may be adjudicated an insolvent. 
Of the twenty-five creditors mentioned in the 
sehedule, only one objected, and he is the 
respondent now before us. The result of his 
objection was, that thelearned Judge dismissed 
the petition on the ground that he was not 
able to satisfy himself that the debtor was 
unable to pay his debts. 

Now, section 4 of the Act provides that the 
presentation by the debtor of a petition to be 
adjudged an insolvent is an act of insolvency, 
and prima facie, the debtor is entitled to an 
adjudication, unless some ground is shown for 
the dismissal of his petition. The mere fact 
that the Judge was unable to satisfy himself 
that the petitioner was unable to pay his debts 
is not such a ground. The only authorized 

. ground that approaches it is that if the debtor 
satisfies the Judge that he is able to pay 
his debts, then, under section 15, the Ceurt 
should dismiss the petition. That obviously 
is a provision that has no application in this 
case. The respondent, the objecting creditor, 
who secured the dismissal of the petition now 
withdraws his objection, and it is to his inter- 
est that there should be an adjudication of 
the insolvency ` : i 

We, therefore, reverse the order of the 
District Judge and make an order adjudging 
the debtor an insolvent. “We make no order 

_ as to costs, 

Coxe, J.—T agree. 


. * Appeal allowed. 


Babu Nagendra Nath Ghose, for the Appel- 
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($. c. 114 P. W. R. 1911) B 
PUNJAB CHIEF COURT. 
Seconp Crvin Aprean No. 788 or 1908. ! 
May 6, 1911. 

Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Johnstone. 
Musammat MURAD BIBI—PraArNTIEF — 
APPELLANT 
versus 


KHADIM HUSSAIN—Derenpant—, 
: RESPONDENT. 

Will—Disposing mind of testator —Onus of esta blish- 
ing— Ansari Pathans of Jullundur City—Succession by 
widow —Limitation Act (XV of 1877), Sch. II, Art. 91. 

In order to prove the validity of à Will, the onus of 
establishing that the testator was of sound mind when 
executing the Will, lies on those who propound tho Wiil, 

Among Ansari Pathans in the City of Jullundur, a 
widow by custom succeeds for life tothe estate of 
her deceased husband inthe presence of his brother 
and other near agnates: : : 

The period of limitation provided in Article 91 6£ 
the Limitation Act does not govern a suit, by 2 per- 
son, denying the genuineness or validity of a Will, for 
possession of the property ofthe testatur as his heir. 

Second appeal from the order of the Divi- 
sional Judge, Jullundur Division, dated 11th 
June 1908, reversing that of the District 
Judge, Jullundur, dated 16th January 1908, 


decreeing the claim. e 


The Hon'ble K B. Muhammad Shaft and 
The Hon'ble R. B. Shadi Lal, for the Appel. 
lant. 

Mr. Grey, Rai Bahadur Lala Lal Chand 
and Mr. PFazal-i- Husain, for the Respondent. 

Judgment,-—This case has been 
argued at very great length, 2 days being 
occupied in the hearing, bat the question for 
consideration is very simple, z. e, whether 
Mohammad Hussain, late husband of the 
plaintiff appellant, executed the Will in suit 
while of sound disposing mind. Mohammad 
Hussain died on the 6th or 7th May 1902, a 
few hours after the alleged execution of the 
Will He left a wife and 3 unmarried daugh- 
ters-and property of considerable value, this 
suit itself being valued at over Hs. 4,500. 
The terms of the Will were that Mohammad 
Hussain's brother Khadim Hussain about 2 
years younger than himself, should take the 
whole of Molammad Hussain’s property of 
every kind moveable and immoveable; that 
he should make an allowance for maintenance 
to Mohammad Hussain’s widow as long as she 
lived and to his daughters until they 
married; that Khadim Hussain should effect 
the marriage of the daughteys according to 
bis own will and discretion and should gay 
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all the expenses thereof; that in the event 
of she widow not agreeing to the maintenance 
allowed by Khadim Hussain, Mohammad 
Hussain's share of the land at Jullundur 
City should be devoted to her maintenance 
as long as she remained chaste; that she 
should have no right to alienate this land, 
and that it should be the property of Khadim 
Huesain. The annual profit of the Jullundur 
City land, assessed on a lease effected in 
1805 was about Rs. 45, Mohammad Hussain’s 
share being half of this, Counsel for the 
respondent contends that the rent was low 
because the title was in dispute, but, assessing 
the profits at double this amount, they would 
‘not come to more than Re, 4 per mensem. 

The plaintiff appellant was Ist cousin of 
her husband and had a brother Fazl Karim, 
who married Musammat Aishan, lat cousin 
af himself and of Mohammad Hussain, and 
had a son Fazl Mohammad, who married one 
of Mobkammzd Hussain’s and the plaintiff- 
appellant’s daughters, after Mohammad 
Huscain's death. Whether the betrothal was 
effected before or after Mohammad Hussain’s 
death is not of much importance. Besides 
being first cousin of Mohammad Hussain on 
their mother’s side, Fazl Karim was his 4th 
cousin on their father's side. The evidence 
of Subedar Ghulam Hussain, Sub-Registrar 
(D. W. No. 4), satisfies us that the Willin 

‘suit was registered by Khadim Hussain on 
the 12th May 1902, and-that at about 6 
P. M., on the 6th May Khadim Hussain and 
another man went to the Sub-Registrar and 
asked him to register Mohammad Hussain’s 
Will at Mohammad Hussain’s house, that 
the Sub-Registrar refused to do so, and that 
nb midnight of the same night Fazl Karim 
went to him and told him that Mohammad 
Hussain was not in his senses and that the 
alleged Will should not be registered, 

The case for the appellant is, that 
Mohammad Hussain died at about 9 p. m., on 
the 6th May, but the Sub-Registrar's evidence 
indieates that the death did not take place 

until the morning ofthe 7th asalleged by 
the respondent. The difference is a matter 
of about 9 hours only and is, in our view of 
the rest of the evidence, of little importance. 

Pir Dad (D. W. No. 2), an attesting witness 
to the Will, deposed that Mohammad Hussain 
affized his thumb-mark to the Will which 

` was not written in the witness presence, 
* that Mchantmed Hussain’s breath ewas 
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irregular and difficult; that he was so weak 
that he could only sit up? with assistance ; 
that he was in the last agonies of death ; 
that he was held up by Khadim Hussain 
and that water was given to him 2 or 3 times. 

Dilawar Khan (D. W. No. 5) deposed that 
he attested the Will, that he had not been 
sent for for the purpose, but had merely gore 
to inquire after Mohammad Hussain. 

Saadat Ali (D. W. No. 6) deposed to the 
same effect and that Mohammad Hussain sat 
up in bed unsupported. 

The pelition-writer who wrote the Will, 
deposed that at about 4 P. m., Mohammad 
Hussain gave him instructions for drafting 
his Will, and made his thumb-mark in the 
witness presence, being at -that time in 
full possession of his senses, That witness 
does not ‘specify the date, but obviously 
refers to the 6th May, that being the date 
in his register. In cross-examination he 
admitted that the register had been impounded 
by a Magistrate because he had written an 
agreement in the absence of person executing 
it. He is, in our opinion, not a witness of 
any value, . 

À mass of oral evidence was produced by 
the plaintiff-appellant to the effect that 
Mohammad Hussain died at about 9 P. m., 
onthe 6th May, and was for several hours 
before his death in a hopeless condition, had 
high fever and was nob in full possession of 
his senses. 

Ghulam Qadir, a Hakim, and Nur Moham- 
mad, also a Hakim, deposed that they treated 
Mohammad MHussain—Ghulam Qadir for 
about 3 weeks up to within 3 or 4 days of 
his death, and Nur Mohammad for about a 
month apparently before Gulam Qadir was 
called in. Each abandoned the case, because 
he thought the patient's condition hopeless. 
Plaintiff-appellant’s witnesses who deposed 
to his condition are neighbours, and of them, 
Rahim Bakhsh and Juga, deposed that they 
were his murids. Counsél for the respondent 
contended strenuously that the relations 
between Mohammad Hussain and the plaintiff- 
appellant were very strained, because Fazl 
Karim had} bad a litigation with Mohammad 
Hussain and Kbhadim Hussain as their 
Lambardar. N 

Only three suits of 1899 and 1900 have been 
referred to and these were not of a nature to 
estrange Mohammad Hussain from his wife, 
as they arose only out of land holding 
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relations, although it is tmue that notices 
of the dates fixed in two of them were served 
on Mohammad Hussain about 10 days before 
he died. At the date of Mohammad Hussain’s 
death, there was also pending a suit for pre- 
emption filed by him and Khadim Hussain 
against his father-in-law, Mohammad Ali. 
Some witnesses gave evidence that the 
plaintiff-appellant lived separately from 
her husband, though in the same building 
and her mother-in-law Musámmat Piaro fixed 
- the period of separation about l4 years. It 
is, however, admitted that the appellant bore 
Mohammad Hussain a daughter considerably 
` less than 14 years before his death, and 
this part of the evidence is, in our own 
opinion, very flimsy, and of a description 
easily obtained. While it is admitted that the 
-onus of establishing the testamentary capacity 
of a testator lies on those by whom the Will is 
propounded, Counsel for the respondent cited 
the judgment of Bur Singh v. Uttam Singh (1). 
Their Lordships held that the onus was sufti- 
ciently discharged by showing by prima facie 
reliable evidence that the testator was of 
sound mind when executing the Will. In 
that case the Will was attested by the 
Civil Surgeon and the Assistant Surgeon 
‘who deposed ihat the testator was of sound 
mind and in possession of his senses at 
the time of .the execution. The testator’s 
legal adviser proved drafting the.Will from 
his instructions and a third very respectable 
-; attesting witness deposed to the testator’s 
capacity. The facts, therefore, differ widely 
from those of the present case and it is un- 
necessary to consider other authorities cited 
on the question of testamentary capacity. 
The defendant-respondent who relied on 
the Will signally failed, in our opinion, to dis- 
charge the burden placed on him and we have 
no hesitation in holding that he has failed 
to prove that Mohammad Hussain was at the 
date of the alleged execution sufficiently in 
possession of his’ senses to understand the 
contents of the Will, which was itself an 
extremely unnatural one in the absence, as 
already- stated, of motive for excluding his 
wife and children from his property in 
favour of a brother, who was at the time 
unmarried and childless and has since becdme 
(1) 1 P. W. R. 1911; 15 C. W. N. 177; 13 C. L.J. 
72; 21 P. L. R. 1911; 18 Bom. L. R. 89; 9 M. L.T. 115; 


2 M. W:N. 86; 8 A. L. J. 123; 4 Bur. L. T. 35; 21 M. 
L. J. 100; 21 P. R. 1911; 38 C, 355; 9 Ind. Cas. 33. 
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the father ofa daughter by a subsequently 
married wife. 

The plea that Article 91 of the second: 

Schedule of the Limitation Act barred the suit 
has absolutely no force. The first issue framed 
was whether ` the  rlaintiff-appellant, 
was by custom sole heir io her husband. 
This was found by the Court of first instance 
in her favour. . 
' The appeal below was concarned almost 
entirely with the validity of the Will, the only 
possible reference to custom being in the first 
ground that plaintiff was entitled to succeed 
to her husband. 

The lower Appellate Court recorded in its 
judgment that the only questions in appeal 
were whether Mohammad Husain formally’ 
executed the Will, and had a sound disposing 
mind-ab the time. The appellant (now ye- 
spondent) was represented by Counsel of ex- 
perience and we are satisfied that the reasons 
recorded by the Court of first instance for 
its decision on the question of custom were 
so cogent that it was hopeless to press the 
plea. 

Under. the circumstances, we see no reason 
for remand for consideration of the questton 
of custom. We allow the appsal, set aside 
the order of remand and restore the decrea 
of the Court of first instance with costs 
of all Courts. 


Appeal allowed. 


(s. c. 117 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 
SgooxD Civit AppeaL No. 228 or 1909. 
February 22, 1909. 
Present: —Mr. Justice Robertson. 
TALOK NATH AND OTHERS —DEFENDANT3 — 
. APPELLANTS 


versus : 
JAGAN NATH AND OTHERS —PLAINTIFFS — 


RESPONDENTS. 

Succession —Cwustom or Hindu law-—Brahmins of 
Gurdaspur—Near agnates—Daughters and daughters 
sons—Admission obtained by misrepresent tion ~ not 
evidence—Nuncupative Will—Nature of proof required, 

There is no special custom among Brahmins of the 
toWn of Gurdaspur whereby near agnates not joint 
with the deceased exclude daughters and careers 8 
sòns from succession. 
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An admission of the execution of an oral Will, con- 
taine@ in a written agreement, which required re- 
pistration but was not registered and was obtained 
from women by misrepresentation, is of no value as 
evidence of such execution. 

1f any party is bound to strictness of pleading, it is 
he who sets up a nuncupative Will. He, who rests 
his title on so uncertain a foundation as spoken 
words ofa man, since deceased, is bound to prove 
with the utmost precision, the words on which he 
relies with every circumstance of time and space. 

Baboo Beer Pertab Sahee v. Maharaja Rajendra Per- 
tab Sahee, 12 M. I. A. 1 at p. 28, followed. 


Further appeal from the order of the 
Divisional Judge, Amritsar Division, dated 
the 19th August 1907, affirming that of the 
District Judge, Gurdaspur, dated 28rd Octo- 
ber 1906, decreeing the claim. 

Rai Bahadur Lala Lal Chand and Rai 
Sahib Lala Sukh Dial and Pandit Rambhaj 
Datta, for the Appellants. 

The Hon'ble K. B. Muhammad Shofi, for 
the Respondents. 

Judgment,--After hearing the argv- 
ments of the learned Advocate for the respond. 
ente, I have not thought it necessary to call 
npon the learned advocates for the appellants 
for reply. 

The appellants—this having been admitted 
as & revision under section 70 (1) (b)—are 
the daughter’s sons of one Rullia Ram. The 
respondents are the nephews of Rullia Ram. 
The properly in dispute is house property, 
situate in the town of Gurdaspur, and is ad- 
mittedly self-acquired. 

Rullia Ram, it appears, died in 1895. The 
property in suit, after the death of Rullia 
Ram, remained in possession of Rullia Ram’s 
two daughters—one named Musammat Bhag- 
wanti (who?) had died in 1897 and left no 
issue-—the other Musammat Jamna Devi 
died shortly before suit, leaving sons, who 
are the present defendants. 

The plaintiffs sue for possession alleging 
clearly that they were members of a joint 
Hindu family with Rullia Ram—the parties 
being Brahmins, that they were led to believe 
by Gurcharn Das and others that Rullia Ram 
had made a Will Jeaving the house to his 
daughters for life, that, therefore, they bad 
permitted the daughters to occupy the house 
for life, that both daughters are now dead 
and so they claim possession. 

They further, in replication, alleged that 
they were agriculturists and governed by 
agricultural custom. As this is an applita- 
tion for revisioneunder section 70 (1) (a) and 
(b) dt will be simplest to state the facts 

. 
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which must beaccepted as a, preliminary i? 
the diseussion of this appeal. 

It is found as a fact that at the time of the. 
decease of Rullia Ram he was not a member 
ofa joint Hindu family with the plaintiffs- 
respondents, 

It was found by the first Court that the 
parties are not agriculturists or bound by 
agricultural custom but that a special custom 
has been established—it is not clear whether 
this is held to govern the family or tribe, or 
what units—by which near agnates exclude 
daughters. The lower Appellate Court has 
found that no such custom is proved. 

It was further found by-the learned Divi- 
sional Judge that the evidence is sufficient to 
prove the execution of an oral Will by Rullia 
Raurgranting the enjoyment of this house to 
the daughters for life only. Among other 
pieces of evidence to this effect, is an admis- 
sion by the daughters in an agreement, dated 
31st December 1895, executed by the iwo 
daughters and plaintiffs, of the execution of 
an oral Will. It is urged before me on behalf 
of the petitioners that this admission, if it be 
one, does not bind the petitioner, and that 
the document required registration and it ja 
not admissible in evidence for any purpose, 
Now the admission appeurs to me to be of no 
value whatever. 

The persons making the admission were 
women—at that time their male relatives 
were representing that being a joint Hindu 
family, they were entitled to everything, and 
the then plaintiff, Rüllia Ram’s nephew, 
represented their action as a concession to the 
daughters induced by friends who represent- 
ed that there had beeu a Will as regards the 
house in the daughters’ favour, not against 
their rights. 

They were not in a position to know the 
truth or successfully io contest the claims 
of their male relatives, and whether ad- 
missible as evidence or not, I look upon the 
admission as of very little value, If an 
admission against interest, if would certain- 
ly, I think, be admissible ab least as evi- 
dence against the defendants, but it probably 
required registration. As I regard it as 
valueless forthe purpbse set forward, I do not 
think it necessary to discuss these points at 
length. The lower Courts have overlooked 
thefact that unless specifically disinherited 
Rulia Ram’s daughtersand daughter's sons 
would have, on findings of the Courts, in thé 
e 
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- &bsence of special custom, succeeded to Rullia 
Ham's estate. 

Next, I come to the question of an oral 
Will I consider the evidence quite in- 
sufficient to prove an oral Will, Indeed, 
there is really no evidence of an oral Will. 
There is evidence, no doubt, of an intention 
to give the house for life to ihe daughters 
by Rullia Ram, and there is also good 

- evidence that there was in fact a written 
Will which came into the power of the plain- 
tiffs. I do not wish to say that the plaintiffs 
destroyed this written Will, but the evidence 

- makes it clear that a written Will was execut- 
ed, certainly contemplated, and that in the 
face of these facts, it is impossible to hold 
that the statements of intention made by 
Rullia Ram were intended by him as an oral 
Will. Their Lordships of the Privy Council 
have laid down very stringent principles 
which should guide all Courts in regard 
to the acceptance of oral Wills. I 

They have said—' Bat if any party is 
bound to strictness of pleading, ib is he 
who sets up à nuncupative Will. He who 
rests his title on so. uncertain a foundation as 
spoken words’ of a man since deceased is 

" bound to prove with the utmost precision, 

‘the words on which he relies with every 
circumstance of time and place," Baboo Beer 

"Pertab Sahee v. Mahraja Rojender — Pertab 
Sahee (1). I consider myself that there is 
only evidence of intention but no evidence 
of a nuncupative Will, On the facts as found 
by the loser Courts, therefore, the suit fails. 

16 is, however, urged by the learned 
Counsel for the respondent that the special 
custom set up by the plaintiffs under which 
near agnates exclude daughters has been prov- 
ed to obtain, I have been carefully through 

- the instances and the record, and I find 
the evidence, even if the instances were 
instances of exclusion of daughters by 
near agnate relatives, to ba quite insafficient 
to prove the custom. Much more than afew 
instances, which may have been simply cases 
of consent, or the results of ignorance on one 

"side and usurpation on ghe other, are required 
in those cases in which the rights of females 
are concerned. But here the instances, espe- 
cially those in the family of the parties, which 
are specially relied on, areof no value what- 
ever for a very simple reason. They are 
clearly cases which occurred in joint Hirdg 

(1) 12 M. I. A. Taat p. 28, 


families. It was in virtue of this fact, 7. ¢., 
that the male relatives and the deceased were 
members of a joint Hindu family, that the 
agnates excluded the daughters as they 
would do, of course, undertHindu law. Ib was 
no case of exclusion by special custom. The 
plaintiffs allege that they were members of & 
joint Hindu'family with Rullia Ram, even at 
his death, This is found against them, but 
clearly the family was formerly joint. 1 find, 
therefore, that no special eustom has been 
proved by which, in the family or unit to 
which the parties belong, near agnates not 
joint with the deceased, exclude daughters 
and daughter's sons from succession. I may 
note that the plaintiffs clearly alleged that 
they were under agricultural custom but 
no attempt to support that has been made 
here. ; 

lb 4s not necessary to discuss minor 
matters raised in argaments as this disposes 
of the case. 

I accept the appeal nnder section 70 (b) 
and dismiss the suit with costs throughout. 

: Appeal accepted. 





(s. c. 121 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 
Civit Revision No. 2202 or 1910. 
August 26, 1910. 

Present: —Mr. Justice Rattigan. 
KARM KHAN--PrAINTIFE —PgTITIONER 
versus 
Tue SECRETARY cr STATE ror INDIA 

—DirgNDANT— RESPONDENT. 

Revision —Material. irregularity —Omission by first 
Court to decide an important issue — Remand —Civil 
Procedure Code Act (V. of 1903), O. XLI, r, 25. 

Where a lower Appellate Court finds that the first 
Court ought to have framed an issue and given a 
decision thereon, ib should remand the ease to that 
Court for this purpose under Order XLI. rule 25. 


Petition under section 70 (a) and (b) 
of Act XVIII of 185%, as amended by Act 
XXV of 1899, for revision of the order of the 
Divisional Judge, Rawalpindi Division, dated 
the 2nd February 1910, confirming that of 
the Munsif, lst Class, Rawalpindi, dated 
the 8rd June 1909, decreeing the claim in 
part. 

Mr. Nand Lal, for the Petitioner. 

Mr. Petman, Government Advocate, for the 
Respondent. 


e Judgment.—tThe Divisional Judge 
was of opinion that” the first Court slrould 
have given a decision®on the questiom of 
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the trees which was, indeed, an important 
portion of the dispute, if necessary, calling 
ior an additional Court-fee.” The plaint 
fs very clear as to the grievance of Govern- 
ment appropriating the trees. Holding this 
opinion (with which I entirely agree), the 
learned Judge should have remanded the 
case to the lower Court under Order XLI, 
rule 25, as the plaintiff was clearly entitled 
to have the decision of that Court upon the 
above mentioned question. I accordingly 
accept the petition and setting aside the 
decree of the lower Appellate Court, I direct 
that the record be returned to the Divisional 
Judge with a direction that a necessary issue 
covering the said question be framed and 
referred to the first Court for trial under 
Order XLI, rule 25, Civil Procedure Code. 
The Divisiona] Judge will then proceed to 
decide the appeal before him. 


Costs to abide the event. 
Rerision allowed. 





(s. c. (1911) 2 M. W. N. 18). 
MADRAS HIGH. COURT. 
Cryin Arrears Nos. 85, 142, 149, 205 & 206 
ox 1907. 
January 19, 1911. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
PULLIKARA KATTUVA ROWTHAN 
AND OTHERS — DEFENDANTS— Á PPELLANTS 
versus 


MOHIDIN BAVA ROWTHAN AND OTHERS 


—PLAINTIFF3— RESPONDENTS. 
Muhammadan Law-—Suit for partition—Minors under 
the guardianship of their paternal grandfather — 
Guardian's power to dispose of properties of the family 
—Minor's vight to question such  disposition— Mesne 
profits, party liable for. 

Where, in a suit for partition, the acts of a guardian 
are impeached by minors after his death the validity 
of the dispositions made by him depends upon their 
beneficial nature at the time they were made, and 
each case must be judged on its own circum- 
stances. 

Where the act complained of is the assignment of a 
debt due to the minor’s family, the principle is 
whether such assignment was for the benefit of the 
family, i, e., whether it was made to meet some need 
of the family; when no evidence is forthcoming on 
this point, the disposition must be held to be hot 
binding upon the gninor's share. 

Where the guardian  alienates properties b8- 
longing to himself and the minors and where 
there is no evidence to%how that it was for a purpose 
binding upon thé minors, the alienaticn can be held 


valid only to the extent of the share of the guardian. 
and not of the minors. - 

Where certain minors and their guardian are mort- 
gagees of certain property and the purchaser of the 
equity of redemption pays the whole mortgage-money 
to the guardian, the purchaser is not bound to 
institute an inquiry as'to the purpose for which the 
money paid by him was applied, for that is done in 
due course of management by the guardian and the 
purchaser is not concerned with any mismanagement 
on his part. 

Where it is sought to impeach a transaction pur- 
porting to be a sale, on the face of it, by the guardian 
of a minor, and where evidence as to payment of 
consideration recited init is found to be untrust- 
worthy, the sale must beset aside. Whena party 
sets up a sale and that is found against him, he can- 
not contend that the transaction might be support- 
ed as a gift, 

When a transaction is set aside, the Court must 
decree mesne profits only in respect of properties 
actually in possession of the parties in whose favour 
the transaction was effected. 


Appeals against the decree of the Subor- 
dinate Judge’s Court of Madura West, dated 
the 16th January 1907, in Original Suit No. 8 
of 1905. 

Mr. K. N. Aiya, for the Appellants. 

Mr. T. R: Venkatarama Sasiri, for the 
Respondents. 
: Judgment. 

In Appear Suir No. 85 or 1907. 

This is a suit for partition. The plain- 
tiffs are the sons of one Katharappan who 
was the son of Nagur Rowthan. Katharap- 
pan had a brother Pichai Kanni. It is 
unnecessary to mention the names of the 
other brothers of Katharappan and Pichai 
Kanni. Nagur Rowthan was the last survivor. 
The plaintiffs claim a half share in all the 
properties originally acquired by  Chinna 
Mirakkal,and added to out of the income 
of those properties, Chinna Mirakkal wasthe 
wife of Nagur Rowthan. The present appeal 
relates to & part of item No. 2 of Schedule 
B. It was a mortgage which stood in the 
name of Pichai Kanni and admitted to 
belong to the family. After the death of 
the plaintiff’s father in 18914, Nagur Row- 
than, who was legally the guardian of the 
plaintiffs, assigned the mortgage-debt in 
favour cf the 10th defendant. The plain- 
tiffs dispute the validity of the assignment 
and claim a half share in the mori gaged 
property with,the mesne profits. 

The first point taken in appeal is that the 
Subordinate Judge was wrong in holding 
that the assignment was improper. In the 
“written statement of the ]Oth defendant he 
simply says that fhe assignment was for 
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family purposes. -He does not proceed to’ 


aver, which he states in his examination as 
his witness, that the assignment was made 
for the purchase of other lands for the plain- 
tiffs. The deed of assignment (Exhibit No. 
XII), as pointed out by the Subordinate 
Judge, ab first recited the same purpose as 
the written statement alleges but this recital 
is corrected and “the purchase of other lands 
for the plaintiffs” inserted instead as the 
purpose of the assignment. This defend- 
ant does not plead that he was a bona fide 
_ inquirer as to the purpose of the assignment 

and that he is entitled to the assignment 
irrespective of the application of the money 
raised by it. It would be, therefore, 
unnecessary to consider whether it is a case 
of bona fide inquiry. In lis evidence he 
states, generally, that the assignment was 
made for the purchase of lands for the minors. 
He does not distinctly aver that any repre- 
sentation was made to him by Nagur Row- 
than that he was making the assignment for 
the purpose and it is, therefore, impossible to 
support the defendant’s case on the ground 
of bona fide inquiry. The only question that 
seems to have been considered by the Sub- 
ordinate Judge in connection with the l10ih 
defendant’s claim is, whether, as a matter 
of fact, the assignment was for a proper pur- 
pose. There is a distinction between a case 
of sale of mortgaged lands, and an assignment 
of a mortgage which may be regarded simply 
as one mode of collecting the mortgage-debt 
but all the same, the question arises whether 
there was a beneficial purpose even in the 
plaintiffs making an assignment of the debt 
to the 10th defendant. 
purpose was only the collection of his own. 
debt, there is no evidence of a family purpose’ 
baing satisfied when the mode adopted is an 
assignment. The lOth defendant admits that 
he made no inquiries as to ‘what was the 
. Jand that was going to be purchased for the 
money, whether it was equal in exten’ or 
equal in value tothe mortgaged land. He- 
made vo inquiry whether, as a matter of 
fact, any purchase was gnade. We must be 
satisfied that the alienation in favour of the 
10th defendant was beneficial to the minors, if 
we are to upholdit. We do not think such a 
beneficial. purpose is made out. On those 
grounds we must hold that ‘the alienation, as 
a whole, éannot be held to be valid. But we, 
have allowed. Mr. K. N.-Aiya to argue aques: 


Assuming that the‘ 


Er 
tion which! he has not raised in his groaads 
of appeal, because a similar quéstion is raised " 
in one of the connected appeals. That ques- 
tion is, whether the alienttion is nob. valid to ' 
the extent of the share of Nagar Rowthan. ' 
The Subordinate Judge has nob considered | 
this matter, but Mr. Venkatarama Sastri, who _ 
appears for the respondents, concedes that ` 
to the extent of Nagur Rowthan’s share 
which both sides agree is 21/31st, the aliena. 
tion is valid. The decree of the Subordinate * 
Judge must be modified as regards the por” ` 
tion of item No. 2 of schedule B claimed ' 
against the lOth defendant by awarding to ° 
the plaintiffs only the 5/31st share thereof. i 

Another ground Mr. K, N. Aiyw raised | 
was about the mesne profits, The plaintiffs 
were minors and the decree of the Sub ` 
ordinate Judge awarding six years’ profits | 
is, therefore, right. The amount of mesne 
profits will have to be modified with refer- ' 
ence to the share to which alone the plaintiff 
ig entitled. i 

In APPEAL Surt No. 142 ov 1907. 

This is an appeal by the 9th defendant, 
It relates to item No. 4 of sehedule B. There. 
was a debt due to the family under Exhibit 
XXIV which -was in the name of 
Pichai Kanni. This was assigned by Nagur 
Rowthan under Exhibit XV. The purpose 
of this assignment is recited in Exhibit. XV. 
as the discharge of a debt due under Exhibit: 
XXII by the family. There is no evidence 
of the discharge of the debt, even if we assumo 
that the debt was subsisting at tld date of 
the assignment. The appellant, therefore, 
must fail as regards his case, that the aliena- | 
tionon behalf of the minors was binding‘ 
upon them. The appellant has raised an- 
other point, that the assignment must be re. 
garded as good to the extent of the share of’ 
the Nagur Rowthan. Nagur Rowthan recifes 
the receipt of consideration in Exhibit XV, 
There is evidence on theside of the defend. 
ant that the recital is incorrect. The plain. 
tifs adduce no evidence against this. We 
must, therefore, hold that Nagur Rowthan’, 
share in the debt (Exhibit XXIV) must b, 
deemed to have been validly assigned, ang 
the plaintiffs cau only get a decree fon. 
thejr share in the remainder, t.e , 9/ 3lstof th, 
whole item and also a proportionate share o Ê 
tlre mense profits of the item.” 
^ In Appear Suit No. 149 or 1907. . 

“This appealis by th8 19th defendant 


. 
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Shê appears to lay claim to a portion of item 
TI of Schedule B, to item III in that Sche- 
dule and to the sole item in Schedule C. 
The 12th defendant became the purchaser 
of the equity of redemption in respect of 
two mortgages, Exhibits XVII and XVIII, 
She paid a sum of Rs. 357 to Nagur Rowthan 
for nimself and on behalf of his minor grand- 
sons, A release, Exhibit XVI, was given by 
him in her favour. . It is not contended that 
Nagur Rowthan could object to her right of 
redemption. He was entitled to collect the 
debts duetothe family of which he and certain 
minors under his guardianship were the mem- 
bers. It is perfectly immaterial what he does 
with the money which he collects so far as tho 
purchaser of the equity of redemption is con- 
cerned. Her property was liable for the debts 
and she was right in discharging them by 
paying them tq Nagur Rowthan. We must 
allow the claim of the 12th defendant, and 
dismiss the suit with costs in this and in the 
lower Court as regards the properties claim- 
ed by her. 
In APPEAL Suit No. 205 or 1907. 

This is anappeal by the 4th defendant. 
The 4th defendant is the grand-daughter of 
Nagur Rowthan and the wife of the lst defend- 
ant. She claims ander a sale-deed, Exhibit 
VII, executed by Nagur Rowthan in the year 
1898. It is stated that Nagur Rowthan sur- 
vived the sale by a year and a half and died 
in September 1899. The sale deed comprises 

15 items. Item No. 15 in Exhibit VII is item 
` 23 of Schedule A, and that was Nagur Row- 
than's property. The sale-deed also com- 
prised l4other items and Nagur Rowthan 


sells 7/12ths share and not 21/31st to which 


he was really entitled in those items having 
come to him by inheritaríce from as his wife 
and his sons. The sale is for the sum of Rs. 
4,000. The Subordinate Judge has, under 
4th issue, come to the conolusion that the sale 
was only a -colourable transaction. We ag- 
ree with him. Of the consideration mention- 
ed in the document, Rs. 1,000 is said to have 
been paid on the date of sale, and Rs. 3,000 
one year before the sale, at the time when an 
agreement is said to have been entered into 
for selling certain lands, for the erection of a 
mosque, : 

Now, as regards the previous payment" of 
Rs. 3,000; as the Subordinate Judge remarks, 
no receipt was passed by Nagur Rowthan for 
the ‘amount and thes agreement to sell seem 
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to be in itself a story not entitled to much 
credit, ' 

Evidence is given by the defence 5th, 11th 
and 12th witnesses as regards the payment 
of consideration and the purpose for which 
the consideration money was applied. The 
4th defendant herself has not been examined. 
The 5th witness is the Kariastan, or Agent, of 
Nagur Rowthan, and he is connected with 
various transactions which are referred to by 
the Subordinate Judge as having been brought 
into existence by Nagur Rowthan after the 
death of his son Kadirappa, the plaintiff's 
father. This story as regards the Rs. 1,000 
is that it was used for the payment of debts 
and for sundry charities. As regards the Rs. 
30,0CO he says that part of it was employed 
in building a mosque. The defence 11th wit- 
ness contradicts the versions of the 5th wit- 
ness as regards the application of the money. 
According to him. it was the Rs.$1,000 that 
was applied towards the building of a Mos- 
que. Mr, Sundara Aiyar argues that the bur- 
den is upon the plaintiff to show that this 
sale was not real. Nagur Rowthan was en- 
titled to dispose of his property, and there 
is a recital of consideration in the sale deed. 
He asks, "why should not the plaintiffs dis- 
charge the burden which lies upon them of 
showing that the transaction was not real." 
It may be, as he contends, thut when the sale- 
deed by Nagur Rowthan is in evidence and 
it contains a recital of the receipt of consider- 
ation, it is for the plaintiffs to show that the 
transaction was notreal. But evidence has 
been gone into, and we are bound to cone to 
a conclusicn on the evidence adduced and the 
probabilities as to whether this sale is real. 
We are strongly impressed by the fact that 
there is no voucher to support the pay- 
ment of Rs. 3,000 one year before. We are 
not inclined to believe the evidence of the 5th, 
llth and 12th witnesses examined on the 


part of the defence; and, taking all the circum-. 
stances together, including the hostility of’ 


Nagur Rowthan to the plaintiffs at the time 
this transaction was entered into and the 
fact that no possession appears to have pass- 
ed to the 4th defendant, we are inclined to 
hold that the Subordinate Judge was right 
in disbelieving the transaction as a real ore. 

We also think the Subordinate Judge was 
right in disallowing the 4th defendant’s con- 
tention raised in the course of the argument, 
“that the transaction may be supported as a 
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gift. Her plea was that it-was.a sale. Evi- 
denoé;was gone into with reference to that 
plea... And there is no ground for allowing 
the 4th defendant.to change front at the time 

` of argument and convert the sale into a 
gift. : 

There is one other point which was raised 
by Mr. Sundara Aiyar, though it is not in the. 
.grounds of appeal. We are disposéd to allow 
him to reise the ground because we feel 
that, Holding as we do, that the 4th de- 
fendant has not been in possession that she 
never obtained possession under (Exhibit 
‘No, VII, and that she did not come into pos- 
session afterwards, it would be unjust to make 
a decree for mesne profits against her. The 
plaintiffs in their plaint did not-allege that 
the 4th defendant was in possession. They 
. merely say that the 4th defendant set up a 
claim to certain properties, ‘Che prayer in the 
plaint is, no doubt, general for mesne profits 
against such defendants as may be found to 
be in possession. We must take that prayer 
in conjunction with the allegation inthe body 
of the plaint. As we hold that the 4th de- 
fendant did not obtain possession under Hx- 
hibit No. VII, nor, since the Subordinate 
Judge's decree as to. mesne profits is bad and 
should be set aside except “to the extent of 
the assets she has taken from the 1st defend- 
ant as one of his heirs.” We dismiss the 
appeal of the 4th defendant in other-respects. 

As regards costs, the Subordinate Judge’s 
decree should have awarded plaintiffs. costs 

-as against the 4th defendant only in respect 
of the properties claimed by her. The appeal 
fails except as regards the modification we 
have made, and we dismiss it otherwise with 
costs, i 

In ArPrAT, Borr No. 206 or 1907. 

The Ist defendant's representatives who are 
the appellants before us in this appeal confine 
their argument to the question of mesne pro- 
fits and costs. The decree of the Court be- 
low was certainly wrong in making the Ist 
defendant liable for the mesne profits: of all 
the lands claimed in the suit. As against the 
‘Ist defendant, the plaintiffs are only entitled 
to mesne profits in respect of lands other than 
those in the hands of alienees. And the costs 
also should have been apportioned upon the 
‘1st defendant’s claim, and uot awarded to 
the plaintiffs against the Ist defendant withe 
reference to the whole of the plaintiffs’ claim. 
We modify the decree as pointed out above, 
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The appeal is otherwise dismissed with ‘costs. 
These appeals having been posted this day 
for beiug spoken to, the Court delivered the 
following judgments. 
Ix APPEFL Smr No. 85 or 1907. 

Each party willbear his own costs in this 
appeal. The 10th defendant will be exonerat- 
ed from liability for the plaintiffs’ costs in 
the lower Court. 

Ix AsPEAL Suit No. 142 cr 1907. | 

Each side will bear its own costs in this 
appeal. The 9th defendant will be exonerat- 
ed from liability for the plaintiffs’ costs in 
the lower Court. E 


MADRAS HIGH COURT. 
Crvit Revisron Petition No. 292 or 1910. 
August 18, 1911. 
Present: —Mr. Justice Abdur Rahim. 
E. KARUNAKARAN NAIR—Petirtoner 
Versus 
M. KRISHNA MENON AND ANOTHER— 


RESPONDENTS. è 
Instalment-bond— Stipulation for payment of whole 
amount due im default of one instalment on demand by 
creditor— Limitation — Waiver — Limitation Act (IX of 
1908), Sch. I, Art. 75. 
A bond stipulated for payment of a debt by 


instalmentsand in default of payment of any one 
instalment for payment of the‘whole amount due ‘on 


demand’ by the creditor, Default occurred in the pay- 


-ment of instalments but the creditor made no demand 


for the whole amount duc. Subsequently, the creditor 
sued for the recovery of the amount due or the bond 
and brought hia suit within three years from the date 
on which the earliest instalment claimed in the plaint 
became due: 

Held, thatthe suit was governed by Article 75 of 
the Limitation Act and was within time. 

The words "on demand” have the same meaning 
as “when you require" and they do not mean that 
is to be made immediately or forth- 
with on default. The cause of action for recovery 
of all the instalments does notarise until demand is 
made by the obligee in terms of the stipulation. 

Hanmantram Sadhuram Maity v. Arthur Bowles, 8 D 
561, followed. 

Perumal Ayyan v, Alagirisami Bhagavathar, 20 M. 
245, distinguished. 

Nettakaruppa Goundam v. Kumarasami Goundan, 
22 M. 20 at p. 22, referred to. 

Where the creditor does not choose to enforce the 
stipulation for payment of the entire amount on 
default of any one instalment, he must be deemed to 
have waived the benefit of it, and time will run only 
from the date of each fresh default, under Article 75 
of the Limitation Act. ^ 

Whether thereis a waiver or notisa question of 
fact, the proof of which cannot be confined to any 
particular mode of proof and when a man abstaing 
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from taking advantage ofa stipulation in his favour, 
that is very strong evidence of waiver. 

Waiver does not consist in the acceptance merely 
of an overdue instalment. 

Hari Prasad Chowdhery v. Nasib Singh, 21 CO. 542 
ab p. 547. 


Jadub Chandra Bakshi v. Bhairıb Chuckerbutty, 31 
C. 297, dissented from. 


Petition, urder section 25 of "Act IX of 
1887, praying for revision of the decree of the 
Subordinate Judge of Calicut in S. C. S. 
No. 946 of 1909, dated the 17th day of 
January 1910, 

Mr, V. Ryru Nambiar, for the Petitioner. 

Mr, B. Govindan Nambiar, for the Respond- 
enfg, 

Jugdment.—this suit wes to enforce 
payment of Rs. 54 7.10 due on a simple 
money-bond, and the question is, whether it 
is barred. The bond provided for the pay- 
ment of certain instalments, and the earliest 
instalment included in the snit is the one 
which became due in December 1906, 7. e., 
within three years of the institution of .the 
suit, The question is admittedly, governed 
by Article 75,0f the Limitation Act, and it 
ts contended that the suit is barred because 


-there was a défault to pay one instalment 


more than three years before the date 
of the suit, and the bond provides that on 
the failure of payment of one instalment, 
the entire amount would become due. 
The stipulationin question isin these words,— 
“and that in default'of our making such pay- 
ment also the amount that may be found 
due for all future drawings from the date 
of default at Rs.-5 per mensem shall be paid 
ina lump on’ your demand in accordance 
with the stipulations in the Kurivari.” I 
think the Subordinate Judge is right in 
holding that this case is analogous to that 
reported in Hanmantram Sadhurum Maity v. 
Arthur Bewles (1) and that the cause of 
action for recovery of all the instalments 
would not arise until demand is made by 
the’ obligée in terms of ihe stipulation. 1 
do nob agree with the learned Vakil for 
ihe- petitioner that; the words “on your 
demand,” etc, should be understood only to 
mean tkat the payment was to be made 
jmmediately or forthwith. He relies on 
Perumal Ayyan v. Alagtiisamt. Bhagavathar 
(9) in support of his contention. But the, 
learned Judges there had only to construe 


the decument théh before them and Hey 
(1) 8,2. 561. 


(2) 20 M. 245, jl 


“which can be said to apply to this ease. 


CASES, [191r 


do not lay down any general proposition 

DL 
may mention that in Nettakaruppa Goundan 
v. Kumarasamı Goundan (3) an unreported 
ease is referred to where the words "ori 
demand" were given the same meaning as 
"when you require.' 

Aparb from this, it seems to me that, under 
Article 75, it might well be said that the 
plaintiff, nob having thought fit fo enforce 
the proviso in question, waived ‘the benefit 
of it, and if this view be correct, then time 
will ron only from the date of each fresh 
default. I, however, frd that in Hurree 
Pershad Chowdhry v. Nasib Singh (4), which . 
is followed in Jadub Chunder Bakshi v. ` 
Bhairab Chuckerbutty (5), it is laid down 
that there can be no waiver within tlie mean: 
ing of the!8rd clause of Article 75 save by 
payment of and acceptance of an over due 
instalment. With great deference to the 
learned Judges, I fail to see any reason for 
such construction, "Whether there was a 
waiver or not isa question of fact, the proof 
of which cannot be confined to any particular 
mode of proof, and it seems to me that when 
a man abstains to take advantage of a 
stipulation in his favour, that is, atleast, a 
very strong evidenceofwaiver. This petition 
is, therefore, dismissed with costs, 

Petition dismissed, 

(8) 22 M. 20 at p. 22. 


(4) 21 C. 542 at p. 547. 
. (6) 81 C. 297, 
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MADRAS HIGH COURT. 
Lerrers PATENT Appear No. 4 or 1911. 
August 22, 1911. 

Present: — Mr. Justice Ayling. and Mr. gruss 
Spencer. 

MIRA MOHIDEEN ROWTHER AND 
ANOTHER— APPELLANTS, 
versus 


NALLAPERUMAL PILLAI AND ANOTHER 


— RES! ONDENTS. 

Limitation Act (IX of 1908), ss. 4, eee 
of plaint to wrong Court—Sur barred on day of presen- 
tation—Return for presentation to. the right Cowrt.— 
Limitation. 

Plaintiff filed a suit, the last day for filing which 
was ]4th June 1508, in the West Sub-Court, Madura. 

` on 6th July 1908. The West Sub-Court was closed 
for the recess on 14th June 1809 and re-opened 
on th July 1908. On 17th February 1906,the West 
Sub-Court found that it bad no ejurisdiotion and, 


Yok XII) 
MIRA MOHIDERY V. NALLA PERUMAL PILLAI, 


directing the plaint to be presented to the Tuticorin 
Sub-Gourt, returned it to the plaintiff. The 
plaintiff presented i; to the latter Court on the 
next Cours day, i^, on 19th February 1909. 
The Tuticorin Sub-Court had re-opened after recess 
beforé Gth July 1908: 

Held, (1) thai under section 14 of the Limitation 
Act plaintiff, was entitled to a deduction of time 
between July 6th, 1908, and February 17th, 1909, 
but not to the period from June 15th, 1908, to July 
6th, 1908, during which the Madura Sub-Court was 
closed; 

(2) that plaintiff could not invoke the aid of sec- 
tion 4 for saving of the latter period. 

Jawahir Lal wv, Narain Das, 1 A. 644, Siyadat. 
un-nissa v, Muhammad Mahmud, 19 A. 349; Tuka- 
vam Gopal v. Pandurang Sadaram, 25 B. 684 
Swaminatha Iyer v. Venkatasubbier,27 M. 21; Selam- 
ban Chetty v. Ramanadhan Chetty, 33 M. 256; Banee 
Kant Ghose v. Haran Kristo Ghose, 24 W.R. 405, dis- 
tinguished. 

Aboy Churn Chuckerbutty v. Gourmohan Dutt, 20 
W.R 26, followed. 


Appeal, under section 15 of the Letters 
Patent, against judgment and order of the 
Hon'ble Mr. Justice Sankaran Nair in Civil 
Revision Petition No. 54 of 1910, present- 
ed against decree of the Sub-Court of Tuti- 
corin in 8. C. S. No. 263 of 1909, 

Mr. N, Rajagopala Ohariar, for the Appel- 
lants. 

Mr. K. Streenivasa Aiyangar, for the Res- 
pondents. 

i Judgment. 
Ayling, J.—In this case plaintiffs wish 
. to exclude the period from 14th June 1908 
(expiry of three years from date of cause of 
action) to 6th July 1908 (date of filing the 
plaint in the Madura Sub-Court) as well as 
the period from 6th July 1908 onwards, and 
it is necessary for them to do so in order to 
save limitation. Admitbedly, section 14 of 
the Limitation Act cannob be intended to 
cover the period from 14th June 1908 to 
6th July 1908. It is contended on behalf 
of the plaintiffs that it is covered by section 
4, and it is argued, apparently with reason, 
that the concessions awarded by the different 
sections of the Limitation Act.are independent 
and cumulative. On theother hand, ib is 
not denied that the proper Court in which 
the suit should have been filed re-opened be- 
- fore the 6th July 1908¢and respondent's Vakil 
quoted the decision in Aboy Churn Okukerbutiy 
v. Gourmohax Dutt (1) as authority for holding 
that, in such circumstances, ‘section 4 cannot 
operate in plaintiffs favour. Appellants’ 
Vakil does not attempt to distinguish the 


ease, but merely argues that the decisipn 
^ (0) 20 W. n. 2 . 
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is wrong. Iam not only prepared to follow 
the ruling in question, but entirely concur 
in if, 

I consider that the only effect of section 4is 
to extend the period of limitation from the 
14ch June 1908 to the date of the re-opening 
of the proper Court. When that date expired 
and no plaint was presented, the suit became 
effectively time-barred, and section 14 cannot 
assist plaintiffs inasmuch as it could only 
take effect from the 6th July 1908. 

I would dismiss the appeal with costs. 

Spencer, J.— The cause of action for this 
Small Cause suit arose on lth Jane 
1905 and idth June, 1908 was, therefore, 
the lass day on which the plaintiffs" 
suit could ordinarily be filed. They actually 
Bled this suit on 6th July 1908 in the 
Madura West Sub.Court, as on 14th June 
that Court was closed for the recess and 
July 6th was the re-opening day. On an 
objection being taken by defendants to the 
jurisdietion of Madura West Sub-Court, 
the plaint was returned on 17th February 
1803 for being presented to the Tuticorin 
Sob-Court andit was so presented on the 
next Court day, i. e., 17th February. 

It has been found that the plaintiffs’ ac- 
tion in going first to tne Madura West Sub- 
Court was bona fide and nota mere device 
to save limitation, The learned Judge who 
beard this revision’ pelilion held that plain- 
tiffs were entitled, under section 14 of the 
Limitation Act, to deduct the period from 
July 6th to February 17th during which they 
were prosscabing their suit with due dilli- 
gence in the Madera Court, bui. not the period 
from June 15th to July 5th during which 
the Madura Court was closed. It is conceded 
thaé if this last mentioned period is deducted 
the suit will have been !filed in time, but not 
otherwise. The appellants (plaintiffs) invoke 
the aid of section 4 of the Limitation Act of 
1908 (section 5 of Act XV of 1877). Their 
Pleader points out that the institution of every 
suit is, by section 3 of the Act, made subject 
to all the provisions contained in sections 4 
to 25 and argues therefrom that the effect of 
the concessions in these sections may be eum- 
ulative. He qgontes the decisions in Jawahir 
Lal v. Narain Das (9); Siyadat un-missa v. 
Muhammad Mahmud (3) Tukaram Gopal v, 

. . 
(2) 1 A. 624, . 
(3) 19 A.342, . 
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Pandurang (4); Sivaminathier v. Vencata- 
subba Ayyer (5), Selamban Chetty v. Ramana- 
dhan Chetty(6) and Banee Kant Ghose v. Haran 
Kasto Ghose (7) to illustrate that all the provi- 
sions of the above sections that areappropriate 
„to the suit concerned may be applied, that 
Courts have been wont to puta fair and li- 
beral construction on the law of limitation 
and in many cases have allowed the provisions 
of more than one section to operate in the cal- 
culation of time in a particular suit, e.g., if 
the time for presenting an appael expires on 
aday when the Court is closed, an appellant 
who has not -obtained -copies of the decree 
and judgment appealed against may, by ap- 
plying for copies on the date when the 
Court re-opens, obtain an extension of time 
for filing his appeal by the period requisite 
fòr obtaining copies and thus reap the bene- 
fit both of section 4 and section 12. 

lam notat variance with the principles 
enunciated in these decisions, but I observe 
that, none of them deals with the case of pro- 
ceedings instituted in the wrong Court, except 
the last on the list which related to un exe- 
cution application made ina Court not com- 
petent to execute the decree, that in this 
ease the section, upon a reading ‘of which 
the decision turned, was section 15 of Act IX 
of 1871, and that the law has since been alter- 
ed so as to include applications .as well as 
suits, ` 

The only decision to which our attention 
has been directed in which the facts were 
similar to the presentis that of Aboy Ohurn 
Chuckerbutty v. Gourmohun Dutt (1). In 
that case a suit was filed in a District 
Munsif's Court and was finally decreed, but 
in appealit was discovered that the District 
Munsif had no jurisdiction add the suit was 
ultimately returned for being filed in a 
Small Cause Court. The plaintiff sought to 
exclude not only the time cecupied by the 
prosecution of his suit in the two Courts of 
criginal and appellate jurisdiction, but also 
the period during which the District Munsif’s 
Court was closed for the vacation before 
his suib was first instituted and the period 
between the Appellate Court’s decision andthe 
return of his plaint by the lower Court. 
The circumstances of that case differed from 

(4) 25 B. 584. ‘ 

(5) 27 M. 21. 

(6) 33 M. 26; 4eJnd. Cas. 301,7 M. L. T. £9;% 
M. W. N. 141. 

('24 W. R. 405 e 
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those of the case which we are consider- 
ing. in thatan appeal intervened between 
the proceedings in the Court in which 
the suit was wrongly instituted and the 
proceedings in the proper Court and also 
because there was in that case a‘ second 
ground for declaring the suit to be time- 
barred owing to the plaintiff's negligence in 
not applying for the return of his plaint aa 
Soon as the appeal was decided. The inter- 
vention of an appeal will, however, make no 
difference under Explanation 2 to section 14. 
The Calcutta High Court decided both 
points against the plaintiffs and I am not 
prepared to hold that ihe view taken by 
them was unsound. I agree with the learned. 
Judge who decided the revision petition that 
the prosecution of the suit in the Madura 
Sub-Court can only be deemed to have com- 
menced on July €th when the plaint wag pre- 
sented. Although the word “Court” in 
section 4 is not qualified by the. adjective 
proper asit isin other parts of the Act, it 
would not be reasonable to take account of 
the closing and re-opening of any other 
Court than that in which the suit was rightly 
instituted. it seemsto me that after June 
14th the plaintiffs’ claim to recover money 
from defendants was no longer alive, as a 
plaint presented in the Oourt having 
jurisdiction to entertain it would have been 
rightly rejected as time-barred, and that 
nothing that plaintiffs could do after that 
date would have the effect of reviving a 
time-expired claim. The appeal is dis- 
missed with costs. 


Appeal dismissed. 
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light from other sources, whether should be taken 
inte account Limitation. Act (IX of 1908), s. 26. 

` Section 26 ofthe Limitation Act is concerned only 
with the acquisition of the easement, and does net 
purport to measure the extent of the right, or to in- 
dicate the remedy by which a disturbance of the right 
is to be vindicated ; for that, resort must be had to 
the English Law as it stood before the Prescription 
Act. . y 
The remedy for interference with ancient lights is a 
suit for nuisance. And what amounts to nuisance is a 
sensible abridgment of the plaintiff's light sufficient 
to render tlie occupation ofthe house uncomfortable 
and toa sensible degree less fit for the purposes of 
business. 

Colls v: Home and Colonial Stores, (1904) A. C. 
179; 3 S, E. C. (x. s.) 28; 90 L, T. 687; 53 W. R. 30; 
20 T. L. R. 475, relied upon. : 

Nuisance implies comparison, and the previous 
state of affairs is a necessary standard for that 
comparison, 

Light from other sources to which a right has mot 
been acquired by grant or prescription, and of which 
the plaintiff may be deprived at any time, ought not 
to betaken into account. 

Appeal fiom tke judgment of Stephen, J. 

Meesrs. D. Pugh and R. Bonnerjee, instructed 
by Messrs. Orr, Dignam and Oo., Solicitors, for 
the Appellants. 

Messrs. P. Buckiand, B. C. Mitter and J. 
Camel, instructed by Messrs. Watkins and 
Co , Solicitors, for the Respondents. 

Judgment. 

Jenkins, C, J.—This appeal arises out 
of a suit alleging interference with the access 
of light and air to the windowsof premises 
known as No. 7, Esplanade Hast, in the town 
of Calcutta? and claiming relief by way of 
injunction and damages. 

This interference is said to have been 
occasioned by the erection of a five-storied 
building on the site of No. €, Esplanade Hast, 
where there had previously stood in the front 
part an one-storied building and in the back 
part a bwo-storied building, Nos. 7 and 8 Es- 
planade Road have a southern aspect and face 
the Maidan, No. 8 being to the East of Nv. 7. 

The plaintiffs have successive life-interests 


in No. 7 under a marriage settlement of which: 


the 5th defendant Mr. MeNair is one of the 
trustees, and he is made a defendant because 
.he declined to join asa plaintiff. The first 
four defendants are members of a well-known 
firm of Builders and Architects, who carry on 
business under the name and style of Mackin- 
tosh, Burn and Co.: they are the owners of No. 
8, Esplanade East, and have erected the build- 
ings of which complaint is made. The win- 
'dowsalleged to have been darkaned aro ad- 
mittedly ancient, and it is not disputed that 
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the plaintiffs have an easement for the access 
of light and air to them. 

Theerection of the defendant’s buildings 
led to the institution of this suit on the 4th of 
February 1910. 

The suit was heard by Stephen, J., who dis- 
missed it with costs, and from his judgment 
the present appeal has been preferred. 

Apart from Legislation, the English Law 
which prevailed before the Prescription Act 
2 and 8, Will. IV, c. 71 is that to which I can- 
not resort for the rules governing the right 
to light. Though the Indian Statute book con- 
taining an Hasements Act which defines the law 
of easements, it has no application to Bengal, 
here the only legislation asto Hasements is 
to be found in Part IV of the Indian 
Limitation Act, that part is headed “Acquisi- 
tion of ownership by possession", and the 
sections in it enact a mode of acquiring owner- 
ship by possession or enjoyment [ Rajrup Koer 
v. Abul Hossein (1)]. Section 26, the first 
section in that pirt, deals with acquisition of 
right to easements, ard provides that, where 
the access and use of light and air to and for 
any buildings have been peaceably enjoyed 
therewith as an easement, and as of right 
without interruption and for 20 years, the 
right to such access and use of light orair 
shall be absolute and  indefeasible. This 
section is concerned only with the acquisition 
of the easement, and does not purport to 
measure the extent of the right, or to indicate 
theremedy by which a disturbance of the 
right is to be vindicated; for that, resort must 
be had to the English Law as it stood before 
the Prescription Act. The extent of the right 
in the absence of express stipulation hardly 
admits of precise measurement; but the point 
at which its invasion becomes actionable in 
concrete cases is capable of description, and 
that description is one which is indicated by 
the remedy by which theright can be vindicat- 
ed. Thatremedyisa suit not for trespass, but 
for nuisance, and nuisance”, it is said,is where 
apy man raises any wall or stops any water 
or doth anything on his own ground to the 
unlawful hurt or annoyance of his neigh- 
bour. It may also be by stopping lights in 
a house or causing water to run over house 
or lands for remedy whereof an action upon 
the case or assise lyeth (Termes(Les) de la Ley). 

What amounts to a nuisance must largely 


e a question of fact which can only be deter- 
(1) 6 C. 394 at p. 402; 7 1. A,240;70.L. R. 629, 
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mined by reference to the circumstances of 
each case, but it must be shown that there 
hæ been a sensible abridgement of the plain- 
tiff’s right resulting in loss to him. Where the 
alleged nuisance is an interference with an 
easement of light and air to a house, such as 
we have here, that is unoccupied but suitable 
for residence and business purposes, it must 
be shown that there has been a sensible 
privation of light sufficient to render the 
occupation of the house uncomfortable and to 
a sensable degree less fit for the purpose of 
business, 

There has been much discussion before 
us as to whether, in investigating the 
alleged nuisance, regard is to be had tothe 
state of things before the interference or not 
and it has been contended that on this point, 
there is a conflict of view between Lord 
Macnaghten and LordLindley on the one hand, 
asd Lord Davey on the other;t nColls v Home 
and Colonial Stores (2), this conflict, it is 
suggested, has become more marked and irre- 
conciliable by the adherence of Cozens Hardy, 
L. J., to the one [Kine v. Jolly (8)] aad of 
Farwell, J., to the other view {Higgins v. Betts 
(4) ]. i doubt whether there is any real conflict 
and it appears to methat the difference of 
expression on which the argument rests may 
be fairly referred to the difference in the facts 
or conditions under review, and the con- 
sideration that particularly engaged the 
attention of those by whom these divergent 
expressions were severally used. No one, I 
imagine, would suggest thatina suit for 
disturbance of light the character of the pre- 
vious enjoyment could be wholly disregarded; 
nuisance implies comparison, and the previous 
state of affairs is a necessary standard for 
that comparison. And this must be so, as a 
general; rule though, after an investigation of 
a particular case, it may appear that the 
conditions of a nuisance have not been estab- 
lished. In every case, therefore, that comes 
before the Court the previous enjoyment is 
proved or sought to be proved, and that is an 
element which must,from the nature of things, 


“be present in the mind of the Court. 

(2) (1904) A. C. 179; 3 S. E. C. (N. s.) 28; 90 L. 
T. 687 ; 53 W. R. 30; 20 T. L. R. 476. 

(3) L. R. (1905) 1 Ch. 430 at p. 503; 3 S. E. C. 
(N. s.) 161 at p. 177; 21 T. L; R. 128; 74 L. J. Ch. 
174; 92 L. T. 209; 53 W. R. 562. 

(4) L. R. (1905) 2 Ch. 212; 48. E. C. (x. s.) 37; 
74 L. J. Ch, 621; 92 L. T. 850; 68 W. R. 549; 21 T. 
L. R. 652. 
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But that is a very different thing from 
saying that thé previous enjoyment furnishes 
the- decisive measure of the "unlawful hurt 
or annoyance’. Even in Higgins v. Betts (4), 
on which reliance has been principally placed 
aSsupporting the opposite recognises the 
materiality cf the prior enjoyment, for the 
ultimate finding of the learned Judge, which 
must have embodied what he regarded as s the 
true test, is that the roomsin question ' ‘were 
materially affected and injured, and ‘that 
there was a substantial deprivation of Tight 
sufficient to render the occupation of the house 
uncomfortable, and to prevent the plaintiff 
carrying on his accustomed business (that of a 
licensed victualler) on the premises as bene- 
ficially as he had done before." The fact. is 
that the argument proceeds on the assumption 
that Judges and Juries are to put eacli fact 
into a water-tight compartment, and keep it 
in ideal isolation. But that is just what they 
do not do; they take into consideration all 
the circumstances of the case, and with the 
requisite legal restraint, come to a finding of 
fact, whether, in the particular case, having 
regard to all the surrounding circumstances, 
a nuisance has been proved. In arriving at 
this conclusion I cannot perceive that I am 
in any way deviating from what was decided 
in Bogram's case (5); Modhoosoodun Dey’s case 
(6) or the Delhi and London Bank case, (7). 
What then are the material circumstantés in 
the case by reference to which we have to 
determine whether there has been such’ an 
interference with the plaintiff's easements of 
light as amounts to a nuisance P 

The material circumstances here are that 
the dominant heritage is a three-storied 
building that has been in existence for a 
great number of years;that it stands in a 
populous and growing city, a fact which 
principally contributes to the considerable 
selling and letting value it possesses; that 
it faces south and fronts one of the more 
important streets in the European 
quarter of the city, where, in the absence of 
buildings on the other side of the street, it 
has an uninterrupted prospect over the 
Maidan : that on its eastern sides, prior to 
tbe building operation ¢ of whick the plaintiffs 
now complain, there stood a low building or 


(6) 3 B. L. R. O. C. 18. 


(6) 16 B. L. R. 861. 
(7) 14 U. 889. 
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low buildings at a distance of 17 feeb rising 
to a height as tospart of 42 feet, and as to 
the rest of 21 feet, and allowing a consider- 
able access of light to most of the plaintiffs! 
wiudows on that side of their house; that 
the defendants have now erected at a dis- 
tance of 17 feet the plaintiffs’ house, a build- 
ing that rises to a height not less than 68 feet, 
and at one part considerably higher; that the 
direct access of light tothe plaintiffs’ house 
from the east has now been diminished; 
that the plaintiffs’ house derives considerable 
sources of light and air from the south and 
the west. . 

From the plans ib will be seen that the 
plaintiffs have 27 windows on the eastern 
side of their house, and of these it is clear, 
evenfrom the evidence adduced by the 
plaintiffs, that the only ones of which it can 
be fairly urged that may be sensibly 
affected are windows 10, 13and 16 on the 
ground floor. 

Mr. Mackinnon, the first witness called in 
support of the plaintiffs’ case, says of the 
rooms on the ground floor, that room No. 1 is 
quite well lighted at present; that room 
No. 2 could not be used as a living room 
but might be used as a shop, and that the 
light in that room is nob very good, that room 
No. 3 is fairly well lighted, the room No. 6 is 
a fairly well lighted room, that room No. 10 
may get all the light neccessary for a kitchen. 
As to rooms Nos. 6, 7, 8 and 9 there is ad- 
mittedly no contest :— 

On the first floor there is only one room 
that comes in question and that, room No. l, 
Mr. Mackinnon describes as well lighted. Of 
the rooms on the 2nd floor Mr. Mackinnon 
describes No. 1 as being "' brilliantly lighted” 
No, 2 as “well lit” and Nos. 3 and 4 as “well 
lighted.” 

Summing up the position, this witness 
says, "the only complaint is with regard to 
the east side on the ground flor at the 
back room No. 3 for instance." Later or, he 
says "No. 8 is particularly injured, that on 
the first door room No. lis slightly injured 
‘on the east, and the top floor not to any 
extent.” . 

l have referred in some detail to Mr. 
Mackinnon’s evidenfe not only because he 
was the first witness called by the plaintiffs, 
but also because he seems to have given his 
evidence with fairness and io have presented 
& reasonably aceurate description of the case 
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from the plaintiffs’ point of view. Moreover, 
his evidence is not open to the criticism to 
which that of Mr. Esch and Sir Wiliam 
Emerson has been subjected by Stephen, J. 
Now, one cannot read this evidence without 
feeling that the defendants’ building operations 
have not darkened the plaintiffs’ premises to 
the extent that might have been expected, 
The principal explanation of this is, that the 
plaistiffs have the advantage of a consider- 
able quantity of light from other sources 
and in particular from the south and the 
west. Are then the defendants entitled to 
rely on this for the purpose of establishing 
that, notwithstanding their newly erected 
building, the plaintiffs’ premises are not 
uncomfortable and not less fit for business 
purposes P 

Comfort and fitness are conditions that 
must depend on existing facts and regard 
must be had to the state of things as they 
exist for the purpose of determining whether 
a nuisance in fact bas been proved. But 
this must be taken subject to one qualification, 
the opinion has been expresed by Lord Lindley 
in Colls v. Home and Colonial Stores Ltd. (2), 
by Lord Atkinson in Jolly v. Kine (8) and by 
Romer, L. J., in Kine v. Jol'y (3), that light 
from other sources to which a right has not 
been acquired by grant or. prescription, and 
of which the plaintiff may be deprived at any 
time, ought not to be taken into. account, 
Whatever the difficulties this opinion may 
involve, I think I ought to regard it as 
at present conclusive. 

We have been told that the case was 
discussed before Stephen, J., on the assump- 
tion that the plaintiffs in this case could 
not be deprived of the light from other 
sources on which the defendants 
There are indications that this 
feel no doubt that the represent 
us is correct. 

I, therefore, propose to deal with this 
appeal on that footing and, at the same time, 
I have the satisfaction of feeling that thia 
assumption is probably in accordance with 
the fact. What then does the evidenca in 
this case show? We have gone carefally 
through it, and it has been subjected to 
much critical comment on both sides, with 
the result of establishing the correctness of 
the learned Judge's estimate of the weight 


(B) (1907) A, C. 1 at p. T; 5 S. E. C. Lat p. 
5; 16 L. J. Ch. 1; 95 L. Lr: 


I rely. 
Is 80, and I 
ation made to 


(x. 8. 
T. 656, 23 T. L, B. 1. 
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due to the evidence of certain witnesses 
called by the defendants for the purpose of 
showing that what has been done does not 
constitute an actionable nuisance. The 
witnesses to whom I refer are those several 
gentlemen who are engaged in business in 
Caleutta and more particularly Mr. Muir, 
Mr. Stockwell, Mr. Deacon and Mr. Hardy. 


I select these four witnesses for special 
mention as they, from previous business 
connection with the premises, are pre- 


eminently qualified to depose to the effect 
of the defendants’ building. To Stephen, J., 
it sdemed that these witnesses gave their 
evidence independently and with every 
desire to be fair between the parties. This is 
quite as I should have expected. 

Agreeing as I do with the learned Judge’s 
estimate of their evidence I do mot think it 
necessary to discuss it in detail It will be 
sufftcient that I should express my conclu- 
sicn which is, that I find that though there is 
an abridgement of direct light from the 
east, there still remairs a sufficiency of light 
for the ordinary purpose of this house and 
that, even the diminution of lightto the rooms 
Nos. 2 and 3 on the ground floor, to which 
windows Nos. 10,13, and 16 belong, does 
not to such a material extent detract from 
the value of those rooms considered as an 
integral part fof the plaintiffs’ premises, as 
materially to affect the suitableness of those 
premises - for the purpose for which they may 
reasonably be regardéd as available. 

Thongh the argument before us has 
practically been limited to a discussion of 
the easement of light, complaint is also 
made of the interference with the access 
of air to the plaintiffs’ premises, but as to 
this part also of their case the plaintiffs have 
failed to establish an actionable nuisance. 

The result then is, that I hold that the 
plaintiffs have not proved that their premises 
have been materially affected or injured, or 
that there has been a sensible deprivation 
of light and air, sufficiert to render the 
occupation of the premises uncomfortable, or to 
. prevent their being used for purposes of 
business as beneficially as before. 

Further than this, I hold that the plaintiffs 
have failed to prove that the selling or 
letting value of the ‘premises has been 
diminished; in fact, the indications are, if any 
thing, the other way. Ido not forget Mr. 
Martyrose, bit in view of the learned 
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Judge's appreciation of his evidence, for ' 
which there seems to be very good reason, I 
certainly am not prepared to act on'it.. So 
confident are the defendants that no loss 
could be proved on the score of the diminu- 
tion in the access of light and air to’ the 
plaintiffs’ premises, that they intimated their 
willingness that there should bea reference: 
as to damages if the Court considered a. 
prima faice case of nuisance had been made 
out and they intimated this willingness, 
though the Judge expressly called on the 
plaintiffs to prove damages at the trial. 
After some consideration, the plaintiffs reject- 
ed any proposal for areference, and ultimately 
Mr. Pugh said "Iask the Court to decide 
on the evidence and not to send the case to 
a referee for ascertainment of damages.” On 
this evidence I hold no damages have been 
proved, 


I would point out, for what it may be 
worth, that the defendants’ firm have, in the 
course of the hearing before us, offered for 
the property a sum equal to the share placed 
by Mr. Martyrose on it, as it was before 
the erection of their building. This offer was 
refused. 1 do not suggest that this is in any 
way conclusive, but, so far as ib goes, it 
accords with my independent finding that 
no damage has been proved. 


One or two points still remain to be cons 
sidered as influencing the question of costs. . 

First, it is said that unless the suit had 
been brought, the defendants would have 
carried their buildings toan even greater 
height, and that would seem to beso. The 
result of the suit has been that the defend- 
ants have set back the top story of their : 
building so as not to affect the plaintiffs’ 
easement, The defendants, however, expressed 
their willingness to make and retain this set 
back at an early stage of the case, and on the 
16th February, the 5th day of the hearing, 
Mr. Buckland "offered not to reduce the set 
back to less than 6 feet which, as admitted 
by Mr. Esch, would not obstruct sky-light 
from first floor. any more than it is at 
present obstructed.” This offer was not 
accepted. Before us, Mr. Buckland has 
repeated this offer and* expressed his will- 
ingness that it should be embodied in the 
decree in the form of an undertaking. 

The utmost concession that can be made 
to the piaintiffs on this score is, that each 
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side should bear its own costs Of the suit up | 


to the end of the 16th February. 
Then, we were urged to regard the erection 
_by the defendants of the tower at the south- 
east corner of their building as a breach of 
the interim injunction obtained from 
Fletcher, J., and that we should now direct 
its removal, ; 

The evidence convinces me that this tower 
does not materially affect the plaintiffs’ 
right, and, having regard to the circumstances 
that led to its erection, it would be wrong 
for us to accede to the plaintiffs’ request. 

The result then is that, in my opinion, the 
judgment of Stephen, J., dismissing the suit 
should be upheld. There will, however, be 
embodied inthis decree an undertaking by 
the defendants not to reduce the set back 
on the top story of the premises to less than 
6 feet from the western wall. 

We direct that each side will bear its costs 
of the suit up to and including the 16th of 
February except as otherwise specifically 
ordered and subject to that the plaintiffs 
must bear the defendants’ costs of the suit. 

The defendants must get the costs of the 
appeal. 

Woodroffe, J. —I agree. 


Appeal dismissed. 





CALCUTTA HIGH COURT. 
Civit Rute No. 2346 or 1911. 
August 24, 1911. 
_ Present: —Mr. Justice Mookerjee and 
i Mr. Justice Carnduff. 
PATRINGA KOER-—DEJOREE HOLDER— 
. PETITIONER ~ 
versus 

MADHABANAND RAM. AND ANOTHER— 

' ObAIMANT AND JUDGMENT DEBTOR— 
Opposite Parry. 

Civil Procedure Code (Act V of 1908), O, XXI, 
vr, 57, 68, 60—Bwecution proceedings—Dismissal 
for default of decree-holder—Ceasing of attachment 
—Subsequent revival of proceedings, if revives at- 
tachment to prejudice rights of third 
parties. ! 2. 

Where execution proceedingg are dismissed for 
default of the decree-holders under Order XXI, rule 
57 of the Civil Procedure Code, the attachment of the 
judgment-debtor's property ceases. And the revival 
of the execution. proceedings does not operate as a re- 
yival of the attachment so as to prejudice the rights 
of strangers who have in the interval- acquired a title 
to the property attached. . 


innocent 
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Zainulabdin v. Muhammad Asghar, 15 I. A. 
12; 10 A. 166, Janakdhari Lal v. Mohunt Gossain L&, 
1 Ind. Cas, 871; 37 C. 107;11-C. L. J. 254, 13 C. W. 
N. 710, relied upon. 


Rule against the order of the Sub-Judge of 


- Patna, dated March 29th, 1911. 


Babus Mohendra Nath Roy and Surendra 
Kumar Bose, for the Petitioner. 

Babu Rajeshwari Pershad, for the Opposite 
Party. 


Judgment.—Weare invited in this 
Rule to set aside an order made under rule 
60 of Order XXI of the Code of 1908. The 
circumstances under which the order in 
question has been made, are nob in cun- e 
troversy. On the 21st July 1910, the peti- 
tioner before us applied for execution of a 
decree for money which she had obtained on 
the 19th March 1910. The properties of the, 
judgment.debtors were duly attached on the 
Ist August 1910. The proclamation subse- 
queutly issued was returned  unserved, and 
the Court directed the decree-holder to take 
necessary steps within five days from the 
22nd November. No steps were taken, and 
on the 30th November, the Court dismissed 
the application for execution for default. 
On the 12th December 1910, the judgment- 
debtor transferred the properties which 
had been previously attached by the decree- 
holdér to one Madhabanandram. On the 
23rd January 1911 the decree-holder obtain- | 
ed a review of the order of the 30th Novem- 
ber 1910, and the execution proceeding was 
revived. The decree-holder took steps to 
have the sale proclaimed for the 20th March 
1911. The assignee thereupon preferred a 
claim under rule 58 of Order XXI of the 
Code. He contended that there was no valid 
attachment in force when he took the asgign- 
ment, and that the subsequent revival of the 


. execution proceeding could not in law operate 


as a revival of the attachment to the pre» 
judiee of his rights. The Court found on 
the evidence that the claimant was a bona 
fide purchaser for value without notice, and 
that the contract with him for sale of the 
property had been made on the 8th June 
1910, long before the decree-holder applied - 
for execution of his decree. In this view, 
the Subordinate Judge allowed the claim 
under rule 60 of Order XXI. We are now 
invited to discharge this order as made with- 
out, jurisdiction, because it ig contended 
that the properties were under attachment 
e 


66 
PATRINGA KOER t. MADHABANAND RAM. 


on the date of the assignment. The ques- 
iion raised is one of some novelty, and 
not altogether free from difficulty, mainly 
because the framers of the Code have omit- 
ted to provide for the contingency which 
has happened. 


Rule 57 of Order XXI of the Code of 
1908—we quote only so much of the rule 
as is applicable to this case—provides that 
where any property has been attached in exe- 
cution of a decree, but by reason of the 
decree-holder’s default, the Court is unable 
to proceed further with the application for 

* execution, it shall dismiss the application; 
upon the dismissal of such application, the 
‘attachment shall cease. Inthe case before 
us the Court held; onthe 30th November 

. 1910, that there had been default on the part 
of the decree-holder, and dismissed the ap- 
plication under rule 57. Thereupon, the 
‘attachment ceased in terms of the rule. 
Consequently, when the assignment was made 
in favour of the claimant on the 12th Decem- 
ber 1910, there was no subsisting attachment 
in force; but it is contended on behalf of the 
decree-holder that when the order of dismissal 
for default was set aside on review on the 
22nd January 1911, the parties were restor- 
ed to the position they occupied before the 
execution proceedings were dismissed; in 
other words, the contention is that the effect 
of the revival of the exetiition proceeding 
was to revive the attachment automatically. 
It may be assumed that this would be the 
result in so far as the decree-holder and the 
judgment-debtor were concerned. But the 
question still remains whether the revival 
of the execution proceeding operates as a 
revival of the attachment so as to prejudice 
the rights of strangers who have in the in- 
terval acquired, as here, a title to the pro- 
perty. In our opinion, the question ought to 
be answered in the negative. At the time 
when the assignment was made there was 
no attachment in force. The assignee 
.consequenily acquired a good title in 
no way subject to the claim of the decree- 
holder. It is difficult to appreciate upon 
what principle his position may be 
deemed to be affected by a subsequent 
reversal of the order by a superior Court 
or by a cancellation thereof on réview 
by the Court that had made it. The 


principle recognised by their Lordships of 
e. e 


^ 
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the Judicial Committee fn Zain-ulabdín v. 
Muhammad Asghar (1)  militates against 
this view. Numerous other instances will be 
found collected in the judgment of this Court 
in Janakdhari Lal «v. Mohunt Gossain Lal 
(2) in which the reversal of a judicial order 
has been taken to leave unaffected the rights 
of bona fide purchasers who have acquired 
title on the assumption that such ordérs were 
valid inlaw. Although in the case -before 
us, the assignment was by act of parties, 
the same doctrine may well be applied. 
Here the Court had made an order for dis- 
solution of attachment: that order was in 
force at the date of the assignment to the 
claimant. and was cancelled only after his 
title had- been perfected. Reference may 
be madé in this connection to the cases of 
Ohettiattill v. Kunh? (8) and Sastrama 
Kumari v. Meherban Khan (4), In the 
former of these cases an attachment was 
issued after an ex parte decree had been set 
aside on the basis of an application made, 
apparently, when the decree was in force. 
The decree was subsequently restored after 
trial on the merits. It was ruled that this - 
could not validate the attachment so as to 
prejudice an assignee of the attached pro- 
perty. Inthe second case, an attachment 
had been affected before judgment and it 
was dissolved upon dismissal ofthe suit by 
the original Court. Upon appeal the dis- 
missal was set aside and a decree made in 
favour of the plaintiff. It was ruled that 
the reversal of the decree of the primary 
Court did not operate to revive the attach- 
ment to the prejudice of an assignee who 
had acquired a good title during the pen- 
dency of the appeal, when no attachment 
was in operation. The true object of an at. 
tachment is, to place the property in the 
custody of the Court so as to make it avail. 
able for the realisation of the fruits of the 
decree. If, by reason of the dismissal of ‘the 
suit, or of the default of the decree-holder, 


the Court dissolves the attachment, the pro- - : 


perty ceases to be in the custody of the 
Court. Upon reversal of the decree, or upon 
cancellation of thegorder of dismissal for de- 
fault, the decree-holder may, no doubt, ask 


(1) 15 I. A. 12; 10 A. 166. : 

(2) 1 Ind. Cas. 871; 37 C. 107; 11 O. L, J, 254; 18 
C. W. N. 710. 

(8) 29 M. 175. 

(4) 13 C. L, J, 243; 9 Ind. Cas. 918, 
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the Courtto take the property back into 
its custody; but, in the absence of statutory 
provision to the contrary, we cannot hold 
.iha& the Court can do so with ratrospec- 
tive effect so as to prejudice 9 title that 
may have been acquired in the interval when 
the- property was admittedly not in the 
custody of the Court. Asis pointed out in 
- thé case of Sasirama Kumari v. Meherban 
(4) the question has been much debated in 
the Courts of the United States, and, though 
there has been some divergence of judicial 
opinion, the preponderance of decisions is 
against ‘the revival of attachment with re- 
"trospective operation to the detriment of title 
acquired in the interval (Drake on Attach- 
“ment Chapter XVI). In some States the 
` difficulty of the situation has been met by 
Legislation, aud conditions have been pre- 
scribed upon fulfilment of which an attach- 
ment, notwithstanding dismissal of the suit, 
mày remain in suspense, and its uninterupt- 
ed operation restored upon reversal of the 
judgment. But in this country, as we have 
already stated, there is no legislative pro- 
“vision on the subject, and the plain mean- 
‘ing of rule 57 of Order XXI is, that upon 
dismissal of the application for execution by 


reason of default of the decree-holder, the at- ` 


tachment cease. We cannot hold that the 
‘attachment remains in suspense pending the 
result of a possible appeal or application for 
It has been suggested that this 
‘view may result in hardship to the decree- 
holder in cases where an erroneons order 
of dismissal for default has been made by 
the Court, but that is obviously a matter for 
the Legislature to consider. We may add, 
that if the view we take may result in hard- 
‘ship to the decree-holder in some instances, 
the contrary view pub forward by the 
Jearned Vakil for the petitioner may equally 
lead to injustice to an assignee for value 
who hasinthe interval acquired title on 
the faith thatthe order of the Court has 
been properly made. Weare, therefore, of 
opinion that there was no attachment in 


force when the claimant in this case 
took an assignment, of the property 
which has been properly released under 


rule 60. 

We may add that ib was argued, that if 
there was no attachment in force, a claim 
or an objection could not be preferred 
under rule 58, This position is no doubj 
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6? 
‘technically correct [Sastrama vw. Meherban 
(4)] but there is no substance in it. As 


‘thera is no attachment in force, the decree- 
holder ought strictly to be called upon to 
attach the property. As soon as he proceeds 
to do so, the claimant will be at liberty to 
apply under rule 58, and then the Court 
will be called upon to determine whether the 
assignment was real, that is, whether the 
assignee was in possession on his own be- 
half, or that of the jüdgment-debtor. This 
matter hasalready been investigated and 
found against the decree-holder. It would 
be an idle formality to call upon the par- 
ties and the Court to repeal the steps already 
taken. 

The result, therefore, is that this Rule is 
discharged with costs, We assess the hearing 
fee at one gold mohur. è 


Rule discharged. 





CALCUTTA HIGH COURT. 
‘Secono Civi Appean No. 2010 or 1969, 
August 10, 1911. 
Present;—Mr. Justice D. Chatterjee and 
Mr. Justice Teunon. 

BEJOY SINGHA NEOGI CHOWDHURY 
—DEFRENDANT——ÀPPELLANT 
versus 


SHASHIMUKHI CHOWDHURANI— 
PrAINTIFF— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 22---Purchase 
of ocewpancy-holding by co- sharer lundlord—Holding 
not transferable—Right of purchaser. 

A co-sharer landlord, making a purchase of a 
holding with a right of occupancy, would be en- 
titled to hold the land in opposition to any other 
co-sharer under section 22 of the Bengal Tenancy 
Act, only when the occupancy right was transferable 
by custom ; that section, before its amendment in 
1908, had not the effect of making transferable 
occupancy rights which were not transferable by 
custom; and, therefore, a non-transferable occupancy- 
holding could not be sold to a co-sharer landlord so 


‘as to give the transferee a right to retain possession 


of it. 

Girish Chandra Chowdhury v. Kedar Chandra Roy, 
27 C. 473, followed. 

Jawadul Huq v. Ram Das Saha, 24 CO. 143; 1 0. W. 
N. 166; Miajan v. Minnat Ali, 24 ©. E21 and Ram 
Mohan Pal v. Sheikh Kachu, 82 C. 386; 9 ©. W. N. 
249 (F. B.); 1 C. L. J. 1, referred to. 


Appeal from the decree of the Sub-Judge 
of Dacca, dated June 9th, 1909, affirming 
that of the Munsif of Dacca, flated May 18th, 
1908. 
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Babus Dwarka Nath Ohakravart; and Brojo 
Lol Chakravert?, for the Appellant. 

Dr. Sarat Chandra Basak, for the Respond- 

ent. 
t JudgmentL, The plaintif is a co- 
starer landlord. Her share is four-annas. 
The defendants also are four-annas sharers. 
The defendant No. l, in exeeution of a mort- 
gage üecree, purchased an oecupancy-holding 
and obtained possession of the same. He 
subsequently sold half of the holding to the 
sight-annas co-sharers and is now retaining 
the eight-annas share of the holding, that is 
to say, the four.annas share of his own 
and the four-annas appertaining fo the share 
of the plaintiff. The plaintiff has brought 
this suit for the purpose of ejecting the 
defendants in respect of her fonr-annas 
share, andthe lower Courts have given a 
decreas to the plaixtiff, 

It is contended in second appeal before us 
that the lewer Courts are wrong and that 
on two gronnds. The first ground is, that 
the defendant’s purchase was made on be- 
half of all the co-sharers with their con- 
sent. Upon this point the only evidence 
that seems to have been given was that 
there was z certain kind of arrangement 
with the private common Manager appoint- 
ed by the parties. No evidence was, how- 
ever, given that that common Manager was 
authorised by all the co-sharers to make 
any such settlement with the defendant 
That point, therefore, “fails, as the learned 
Subordinate Judge has held that there was no 
such consent by al the eo-sharers. 


The second point urged is that under sec- 
tion 22 of the Bengal Tenancy Act as it 
stood before its amendment in 1908, a co- 
sharer landlord is entitled ‘to hold tue lard 
denuded of the right of occupancy as some 
kind orother of a tenant upon ihe land. 
In support of the contention the learned 
Vakil for the appellant has relied upon the 
cases of Jawadal Hug v. Ramdas Sake (1); 
Miajan v. Minnat AU (2) and Ram Mohan 
Pal v. Sheikh Kachu (8). In these cases 
ib was,no.doubt, held that in the state of 
ihe law as ib was before 1908,a co-sharer 
landlord making a purchase of a holding 
with a right of oceupancy would be en- 


(1) 240. 143; 1 C. W. N. 166, : 
. (2) 24 C. 521. 
` (8) 32 0, 986,80. W. N. 249 (F. B) 10. 1, J. 8 
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titled to hold the land in opposition to any 
other co-sbarer. These cases, however, re- 
lated to ocenpancy-rights which were trans- 
ferred by tha onstom of the locality in which 
they were situated. So that those cases 
do not sapport the contention of the learned 
Vakil. On the other hand, there is the case 
ot Girish Chandra  ÜOhowühury v, Kedar 
Chandra Roy (4), in which the point now 
raised before us was expressly raised and 
decided, that section 22, as it then stood, had 
not ihe effect of making transferable ocen- 
paney rights which wera not transferable by 
the custom of the country. We do nob think 
that any reason has been shown for ouv dis- 
senting from that judgment, and it appears 
from a consideration of-seetion 22 as ib stood 
before the amendment and as ib stands after 
the amendment and also of section 183 of the 
Bengal Tenaney Act that the contention of 
the learned Vakil is not sound, Section 183 
of the Bengal Tenancy Act says, "Nothing in 
this Act shall affect any custom, usage or 
customary right rob inconsistent with, or not 
expressly or by necessary implication modifi- 
ed or abolished by its provisions,” and Il. 
lustration (1) says "A usage under which a 
ryot is entitled to sell .his holding without 
consent of his landlord is not inconsistent 
with, and is nob expressly or by necessary ime 
plication modified or abolished by the provi- 
sions of thig Act.” . 5 

It seems, therefore, that although the Ben- 
gal Tenancy Act makes provision for the 
transferability of permanent tenures and 
rights and tenancies of ryots paying fixed 
rents, it does not make any provision for the 
alienations or transfers of occupancy rights 
which are left to be governed by the custom 
of the locality in which thay may be 
situated, . 

In this view of the case, we think the Sub- 
ordinate Judge is right and the appeal is ace 
cordingly dismissed with costs 
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MADRAS HIGH COURT. 
Civi Miscettanuous Peros No, 723 
. oF 1911. 
Angust 8, 1911. 
Present —Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Phillips. 
P. SINGARAVELU PILLAY AND ANOTHER 
— PETITIONERS 
: versus 
P. V. MURUGRESA PILLAY AND OTHERS— 
RESPONDENTS. 

‘ Privy Council 
against preliminary order of High Court~—Admission of 
appeal by Privy Council—Addition of parties, appli- 
cation to High Court —Jwrisdiction of High Court. 

, The High Court, in its original jurisdiction, having 
dismissed a suit for accounts, an appeal was laid 
before a Divisional Bench with the result that the 
Appellate Court, in reversal of the decree of the 
Court of first instance, passed a preliminary decree 
and remanded the case. An appeal was preferred to 
the Privy Council against this appellate order and 
the same was admitted by the Privy Council. Onan 
application by the assignee-trustees of one of the 
plaintiffs made to the Appellate Bench of the High 
Court, to be added as parties : 

Held, that as the appeal against the preliminary 
decree had been admitted by the Privy Council, the 
High Court had no jurisdiction to make the order 
prayed for. 

Application, praying that, in the circum- 
stances stated in the affidavit filed therewith, 
the High Court will be pleased to issue an 
order that the petitioners Le included as 
10th and llth respondents in the Privy 
Council Appeal No. 140 of 1910, presented 
against the decree of the High Court in 
.O. S. Appeals Nos. 78 and 79 of 1906, 
(Civil Suit No. 238 of 1905 on the file of 
the High Conrt in the Ordinary Original 

: Civil Jurisdiction). 

Mr. A. S. Cowdell, for the Petitioners. 

Mr. V. Viswanatha Sastri, for the 2nd 
Respondent. | 

Mr. G. Krishnaswami Aiyar, for the 4th 
Respondent. 

Messrs. Branson and Branson, for the lst 
3rd, 5th and 6th Respondents. 

Mr. C. V. Anantakrishna Iyer, for the 7th 
Respondent, 


Order.— This is an application that cer- 
tain parties.may be added as respondents to 
an appeal now pending before the Privy 
Council. 

A suit was brought in the High Court for 
‘an account with reference to the estate of 
one Vencatachellam, The suit was dismissed. 
Qn appeal to this (the Appellate) Court, tho 
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decree dismissing the suit was set aside and 
a preliminary decree was given for the ad- 
ministration of the estate, and the case was 
sent back to the Court of first instance. 

The 1st defendant appealed to the Privy 
Council against the decree of the Appellate 
Court. 

After the appeal had been admitted by the 
Privy Council, the 3rd plaintiff assigned his 
alleged interest in a-1/5th share of the estate 
to two trustees for the benefit of his creditors. 

These two trustees were added as plaint- 
ifs Nos. 10 aud 11 in the suit by an order 
made by the Court of first instance after the 
appeal to the Privy Council against the pre- 
liminary decree given by this (the Appellate) 
Court had been admitted by the Privy 
Council. 4 

They now apply to this (the Appellate) 
Court to be added as respondents to the ap- 
peal to the Privy Council against the pre- 
liminary decree. 

The 3rd plaintiff consents and the 5th 
plaintiff objects to the making of the order. 

Respondents Nos. 1, 3, 4,5 and 7 consent 
subject to their not being under any order to 
pay any costs in connection with the appli- 
cation. 

As the appeal against the preliminary dec- 
ree has been admitted by the Privy Council, 
we are of opinion that we have no jurisdiction 
‘to make the order asked for, 

We have made this statement of facts nb 
the request of the parties applying io be 
brought on the record as respondents to the 
Privy Council appeal, in view of the observa- 
tions made by their Lordships in Huzdar Ali 
v. Tassadduk Rasul (1), in case their Lord- 
ships should consider the statement necessary 
or desirable. - 1 

Costs will be reserved. 


Petition dismissed. 
(1) 16 C. 184; 16 I. A. 209. 
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LALDHARI SINGH t. MANAGER, BHADATPURA ESTATE, 


* CALCUTTA HIGH COURT, 
MISOELLANEOUS Civiu Arrears Nos, 503 AND 
504 or 1909. 

August 8, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
LALDHARI SINGH AND orHERS— 
JUDGMENT-DEBTORS—APPELLANTS 
versus 
MANAGER, CourtorWarps, BHABATPURA 

ESTATE-—DtzonEE-ROLDER— RESPONDENT. 

Civil Proceddre Code (Act XIV of 1882),s. 282, 
proviso cl. (c)—“Decree for money"—'" Against several 
persons”, meaning of. 

«The expression “a decreo for money against several 
persons” in proviso (c) of section 282 of the Civil 
Procedure Code of 1882, signifies a personal decree 
for the payment of money against two or more de- 
fendants jointly. 

A decree, which formally calls upon the judgment- 
debtors to pay the decretal amount, and upon failure 
to make the payment, the only relief granted to the 
decree-holder is tho sale of the mortgaged properties, 
isin its essence a decree for sale, and cannot be 
deemed a decree for payment of money. 

Nafar Chunder v. Baikanto Nath, 4 C, L. R. 150, 
referred to. 

Appeals from the orders of the Sub-Judge 
of Patna dated July 10th, 1909. 

Babus Mohendra Nath Roy, Ganesh Duti 
Singh and Sajani Kant Sinha, for the Appel- 
lants. 

Babus Ram Charan Mitra, and Srish 
Chandra Ohowdhury, for the Respondents. 

Judgment, These appeals are direct- 
ed against an order by which the Court be- 
low has allowed execution to proceed on the 
basis of a mortgage decree at the instance of 
an assignee thereof, The circumstances 
under which the application for execution 
was made have nob formed the subject of 
Serious controversy in this Court, and may 
be briefly recited for our present purpose. 
On the 22nd November 1895, two brothers 
Dhanukdhari Singh and Harihardhari Singh 
executed a mortgagein favour of Saligram 
Singh. On the 6th February 1902, the 
mortgagee sued to enforce the security 
against the mortgagors and sixty four other 
persons who had acquired an interest in the 
equity of redemption. On the 2nd July 1902, 
an ew parte decree was made in favour of 
the plaintiff mortgagee under section 88 
of the Transfer of Property Act in the follow- 
ing terms:— A 

“That an es parte modified decree bepass- 
ed in favour of tHe plaintiff for Rs. 33,530.9-10 
ard* proportionate e costs, and interest on 


Rs. 25,000 principal at the rate of one rupee 
per cent. per mensem from the date of the 
institution of the suit, z.e, from the 6th 
February 1902, up to the date of realisation, 
if this money be paid within six months of 
the date on which the decree is signed, 
otherwise the interest willrnu at the above 
rate till six months after the date on which 
the decree is signed and thereafter interest 
will be calculated at the rate of six per cent. 
perannum on the whole amount of the 
decree until that of realisation. Itis fur- 
ther ordered that the defendants, excepting 
the defendants Nos. 25 to 27,do pay the 
decretal money with costs and interest 
within six months from the date the decree 
is signed, and in case of non-payment within 
the time fixed by the Court, the mortgaged 
properties will be sold by auction, and the 
sale consideration, after deducting the ex- 
penses of realisation and sale, be credit- 
ed against the decretal money, costs and in- 
terest.” 


Tt is admitted that, up to the 22nd May 
1905, a sum of Rs. 23,118 had been deposited 
by the judgment-debtors to the credit of the 
decree-holder: itis alleged that out of this 
sum, Rs. 14,796 was contributed by Dhanuk- 
dhari and the balance, Rs. 8,332, by Harihar- 
dhari. On the 17th November 1905, Hari- 
hardhari was declared a disqualified proe 
prietor and his estate passed into the cus- 
tody of the Court of Wards. On the 21st 
November, and 13th December 1905, the 
Court of Wards paid to the representatives 
of the decree holder, who had meanwhile 
died, Rs. 16,000 and on the 18th December 
another payment was made to the extent of 
Rs. 4,940-12. tis necessary to state here 
that the representatives of the decree-holder 
had taken out execution for Rs, 20,940-12 
and the 18th December 1905 had been 
advertised asthe date of sale. The result 
of the payments was, that the decree-holders 
put in an application to the effect, that 
for the present, the execution. ease be 
“struck off." The execution case was there- 
upon dismissed. On éhe 6th July 1908, the 
representatives of the decree-holder executed 
& deed of assignment of their rights under 
the decree to the representatives of Harihar- 
dhari, and on the 28th November 1908, the 
Court of Wards on their behalf applied for 
¢xecntion of the decree, The application did 
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not seb out 
realisation of which execution was taken out; 
but it was stated that the effec of the 
assignment was to extinguish the mortgage 
lien only in so far as the share of the as- 
signee judgment- debtor was ¢oncerned. It 
was further alleged that execution was claim- 
ed in respect of the half share of the mort- 
gaged’ premises. owned by  Dhanukdhari. 
Objection was preferred separately by seve- 
ral of the judgment-debtors, on the two-fold 
ground that the nature of ‘the decree was 
such as. to extinguish the judgment-debt on 
assignment to one of the judgment-debtors, 
and that, as a matter of fact, the decree had 
been satisfied by the payments made on the 
91st November and 13th and 13th December 
1905 so that the assignor had no subsisting 
interest to convey to the assignee on the 6th 
July 1908. The Subordinate Judge over- 
ruled these objections, and allowed execu- 
tion to proceed. The objectors judgment- 
debtors, have preferred separate appeals to 
this Court, and the order of the Subordinate 
Judge has been assailed substantially on 
two grounds, namely, first, that the decree 
was one for money within the meaning of sec- 
tion 232 of the Civil Procedure Code of 
1882, and that consequently, upon trans- 
fer by the decree-holders to one of-the 
judgment-debtors, it becomes incapable 
of execution under clause (b) of the proviso 
to that section; and, fsecondly, that the 
effect of the payments admittedly made 
to the decree-holders in November and 
December 1905, was to, extinguish the judg- 
ment-debt. 

In support of the Srst of these grounds, 
it has been urged that, as the decree called 
upon the judgment-debtors to pay the decre- 

: tal money within a specified ‘period, it was a 
decree for m.ney within the meaning of section 
232 of theCode of 1882. In oüropinion, this 
contention js nob sustainable. Section 232, 
after providing that when a decree has been 
transferred by assignment in writing or by 
operation of law it may be executed by the 
assignee, lays down that where a decree for 
money against several persons has been: 
transferred to one.of them, it shall not be 
executed againstthe others. The question 
which requires consideration (is, whether 
ihe decree in the case’ before us is a 
decree for money within. the meaning of 
this provisc. 


thé specific sum for the 


The plain meaning of ihe, 
e 


proviso is, thatit is applicable only to the 
case of a decree for payment of money 
personally by several persons jointly; in 
other words, the expression "a decree for 
money against several persons" signifies a 
personal decree for the payment of money 
against two or more defendants jointly. 
This is manifest. from an examinatiou of the 
principle.which underlies the rule as ex- 
plained by Sir Barnes Peacock, C. J., in the 
case of Degumburee Dabee v. Hshan Chunder 
Sein (1). That principle is, that if. one 


'debtor satisfies the judgment-debt and takes 


an assignment of it, he cannot enforce it by. 
execuliionorin any way against his co-debtors 
his only remedy is to sue them for cone 
tribution and tocompel them to pay him 
their shares of the amount for which the 
decree was purchased, having regard te 
the proportion in which they were 
bound inter se to satisfy the original dec: 
ree; the position is different, if there is 
collateral security to which recourse may 
be had. [Reed v. Norris (2) ; Dowbiggen v. 
Bourne (3) as to which, see Uooper Pr. Ca. 
645 and Armitage v. Baldwin (4); see also 
Oopis v. Middleton (5) ; Hodgson v. Shaw 
(6); Holmes v. Day(7) Story on Equity Juris- 
prudence, sections 499b, 499c]. The learned 
Vakilfor the appellanta did not seriously 
dispute this proposition, and in view of the 
decision in Panachand v. Sundrabai (3) and: 


Lalla Bhagun Pershad v. Holoway (9). the 
position, indeed, could not be seriously 
challenged. The learned Vakil, therefore, 


directed his efforts to distinguish the case’ 
before us from those to be found in the 
repuris, on the ground that in those cases 
the decrees merely directed the sale of the 
mortgaged properties, and did not, as here, 
call upon the judgment. debtors to pay the 
decretal amount. In our opinion, the dis. 
tinetion suggested is ‘entirely unsubstantial. 
In a matter of this description, we must look 
to the substance rather than to the form. Ib 
is immaterial whether or not the decree: 

à) 9 W. R. 230. 

(2) 2 Myl and Or. 361; 45 R. R. 88; 6 I. J. Ch.. 
197; 1 Jur. 283. 

(3) (1837) 2 Y. and Coll. 482; 6 L.J. Ex. Eq. 82; 
Jur. 102; Younge 111; 

(4) (1842) 5 Beav. 278. 

(5) Turn. and R. 224; 2 L. J. (o. s.) Ch. 82. 

(6? 3 Myl. and K. 183; 3 D.J. Ch. 190. 

(7) 108 Mess. 568. 

(S) 31 B. 308; 9 Bom. L. R. 409. ° 

(9) 11 C. 393, . í . 
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formally calls upon the judgment-debtors 
to pay the decretal amount, if, upon failure 
to make the payment, ihe only relief granted 
to the decree-holder is the sale of the mort- 
gage-properties. A decree of this character 
is inits essence a decreefor sale and can 
by no stretch of language be deemed a decree 
for payment of money. In the case before 
us, as we have already stated, besides the 
two mortgagors-defendants, there were sixty- 
four other persons-who were joined as defend- 
ants, because they had acquired an interest 
in the equity of redemption. These latter 
* persons, it is not disputed, were not personal- 
ly liable for payment of the mortgage-money, 
though, no doubt, the mortgage-property iu 
their hands was liable to be sold for the 
satisfaction of the judgment-debt. But the 
decree calls upon all the judgment-debtors 
without distinction to pay up the decretal 
amount, and directs that, upon their failure 
to do so, the mortgage-properties be sold. 
There can, therefore,beno room for even 
any plausible contenticn that the decree was 
intended to bea personal decree. It may 
be observed that the expression “decree for 
money”, or an equivalent expression, occurs, 
not merely in section 232 of the Code of 
1882, but also inother parts of the Statute 
(see for instances, section 230, section 258 
and section 295). Insofar as section 230 
is concerned, with regard to the question 
whether a mortgage decree is a decree which 
directs the payment of money, the view has 
sometimes been maintained that a decree 
which, not only directs the sale of the hypo- 
thecated property, but also provides that, if 
the sale proceeds are insufficient to satisfy 
the judgment-debt, the decree may be execut- 
ed against the defendant personally is a 
mortgage-decree [Fazil Howladar v. Krishna 
Bundhoo (10); Kartick Nath v. Juggernath 
(11); Ram Charan v. Sheobarat (12): 
Jadu Nath v. Jagmohan (18). See also 
Pahalwon v. Narain (14)]. We are, however, 
not now concerned with the true nature of 
a composite deeree of this character, which 
as pointed out in Chandi Oharan v. Ambika, 


Charan (15) and Abbakki v. Krishnaya (16), 
(10) 25 0. 580; 2 C. W. N. 118. 
(11) 27 C. 286. 
(12) 16 A. 418. 4 
(18) 26 A 541. 
(14) 22 A. 4010 
(15) 31 C. 792. 
(10) 82 M. 534; 4 Gnd. Cas. 1120; 5 M. L. T. 246; 
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is contrary to the procedure prescribed 
by sections 88 and 90 of the Transfer of Pro- 
perty Act [see also Gopal Das v. Ali Muham- 
mad(17)]. For an illustration of a case of a 
composite decree, reference may be made to 
Bart v. Tara Prasanna Mukherji (18), where 
the question arose with reference to sec- 
tion 295 of the Code of 1882. The learned 
Judge held that every decree by virtue of 
which money is payable is to that extent 
a decree for money within the meaning of 
section 295,'even though another relief, name- 
ly, sale of the mortgaged premises, may be 
granted by that very decree. The decree 
in the case mentioned was made before the 
Transfer of Property Act, and entitled the 
decree-holder to realise a specified sum from 
the mortgaged property and from the de- 
fendants personally [see also Abdulla v. 
Oosman (19); Vaidhinadasamy v. Somasun- 
dram (20), where also the decree contained 
an orcer for the saleof the mortgaged pro- 
perty and for the recovery, personally, from 
the judgment-debtor of what may remain 
undischarged by the sale proceeds of the 
mortgaged property.] The case before us is, 
therefore, clearly distinguishable from the 
cases upon which reliance is placed by the 
learned Vakil for the appellants. The 
decree is, in substance, for sale of the mort- 
gaged property and it cannot rightly be 
deemed a decree for money within the 
meaning of section 232 of the Code of 
1882. [Nafar Ohunder v. Baikanto Nath (91). 
The first contention of the appellants must, 
therefore, be overruled. 

In so far as the second contention of the 
appellants is concerned, our attention has 
been drawn to the circumstance that the 
payments on behalf of Harihardhari to the 
decree-holders were made in November and 
December 1905, But the deed of assignment 
was not executed till the 6th July 1908: 
meanwhile; Harihardhari had died on the. 
2nd March 1907. The learned Vakil for 
the appellants has contended that the money 
paid in 1905 was for satisfaction of the 
decree and not for any intended assignment 
thereof. On behalf of the respondent it has 
been argued, on the other hand, that the 

(17) 10 4.632. 

(18) 11 C. 718. 

(19) 28 M. 224. 

(20) 28 M. 473; 15 M. L.J. 126; 

(21) 4 C. L. R, 156. 
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assignment effected by the. deed of the 
6th July 1908 was in contemplation in 
1905. Weare unable, after careful consi- 
deration of all the surrourding circumstances, 
to accept the contention of the respondents 
as established by the evidence on the record. 
It wil be observed that thelong delay in 
the execution of the deed ‘of assignment is 
not satisfactorily explained, and the solitary 
witness examined on behalf of the assignees 
completely gives away his case when he 
admits that he cannot say whéther the pay- 
ments recited in the assignment deed were 
made in satisfaction of the decree. It must 
further be observed that in 1905 when 
these sums were paid, if the payments were 
made with a view to purchase the decree, the 
sanction of the superior officers of the Court 
of Wards in ordinary ecurse would be taken. 
No contemporaneous documentary evidence 
has, however, been produced. Tt is also 


‘a matter for legitimate comment that the 


assignors have not been, though they easily 
might have been, examined. Weare not un- 


| mindful that the somewhat laconic and am- 


biguous expression used by the decree- 
holders in their petition of the 18th Decem- 
ber 1905, namely, “for the present, the exe- 
cution be struck off", may tend to some ex- 
tent to support the theory of an assignment. 
But it is equally consistent with the case 
that the decree-holders may have reserved 
room for consideration whether the whole 
sum realisable under the decree which carri- 
ed interest had been paid. We do not also 
overlook the circumstance that the payments 
were not certified to the Court. But this is 
equally consistent with the case of the appel- 
Jants as it merely indicates that the Court of 
Wards relied implicitly upon the good faith 
of the decree-holders whether the intention 
was that the decree should he satisfied or 
should merely be assigned, the judgment- 
debtor who made the payment tock it for 
granted that the decree-holders would deal 
honestly with him, On the other hand, we 
have the significant circumstance that no men- 
tion was made in the application by the 
decree-holders on the* 18th December 1905, 
that they had assigned to divest themselves 


` of all their rights under the decree in favour 


of one of the judgment-debtors. This, taken 
along with the circumstance that the first 


deed of the 6th July 1908 executed nearly 
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three years after the payment of the consider- 
ation-money, lends strong support to the 
theory of the appellants that the assignment, 
if not absolutely an after-thought, was, at any 
rate, not finally and definitely settled in 1905, 
as indeed, the witness for the decree-holders 
admits, it was the result of subsequent nego- 
tiations, probably suggested by the necessity 
of a contribution-suit which must otherwise 
inevitably result. On the whole, we are of opi- 
nion that the respondents have failed to estab- 
lish conclusively that there was in 1905, when 
the payments were made, any concluded agree- 
ment for assignment, and we are inclined to 
adopt the view that it was subseqently decid- 
ed to have recourse to a deed of assignment to 
avoid the necessity for a contribution-suit. 
This latter aspect of the case is render- 
ed more than probable by the allegatiom of 
the appellants that the sums paid towards the 
satisfaction of the decree before the 21st 
November 1905, had not been contributed by 
the mortgagors in equal proportion, and 
that the representatives of Harihardhari have 
taken recourse to a deed of assigament, 
because, otherwise, as plaintiffs in a con- 
tribution-suit, they would have to meet 
any equitable defence that might be taken 
by Dhanukdhari. The second contention of 
the appellants must consequently prevail. 

The result, therefore, is that these appeals 
are allowed, and the order of the Court be- 
low, discharged. The appellants are entitled 
to their costs both here and in the Court 
below. We assess the hearing fee in 
this Court at three gold mohurs in each 
appeal. 

Appeal allowed. 





MADRAS HIGH COURT. 
Crvin MISCELLANEOUS Petition No, 2479 
or 1909. 
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Present:—Mr. Justice Abdur Rahim and 
Mr..Justice Sundara Iyar. 

SRI SRI SRI YENKATARAMA DEO 
MAHARAJAH OF JEYPORE -~ PETITIONER 
Versus 
RAGHUNATHA PATRO AND Orugns— 


~ RESPONDENTS. 
- Ganjam and Vizacapatam -Agency Rules, rules XVIII 


. tangible evidence of the assignment is the * ang XX— Disposal of case by Agent under rule XVIIT— 


Petition to High Court under rule XX, whethey lies— 
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Civil Procedure Code (Act XIV of 1882), s. 244—Appli- 
cationso Agency Tracts—Right of third party to invoke 
8, 244 as a. bar to suit. 

A petition lies tothe High Court against an order 
ofthe Agent to the Governor of the Ganjam and 
Vizagapatam: Agency Tracts, under rule XX of the 
Ganjam and Vizagapatam Agency Rules, even though 
the Agent. has acted under rule XVIII of the rules. 

An order summarily dismissing an appeal is a 
deoree and is open to revision by the High Court. 

Jagannadha v. Gopanna, 16 M. 229, not approved. 

- Section 244 of the Civil Procedure Code of 1882 
has never been in force in the Agency tracts. 

A person, whose claim has been upheld in execution 
proceedings, is not a party to the suit in which the 
execution proceedings took place and has no right to 
invoke the aid of sectien 244, Civil Procedure Code, 
1882, as a bar to the plaintiff's claim. 

Application, under rule XX of the Ganjam 
and Vizagapatam Agency Rules, 
in the circumstances stated therein, the High 
Court will be pleased to direct the Agent to 
the Governor of Vizagapatam to review his 
order, dated the 17th September 1909, in the 
appeal preferred to him against the decree in 
O. S. No. 20 of 1908, on the file of the Special 
Assistant Agent, Korapet Division. _ 

. Messrs. C. R. Tiruvencatachariar and T. 
Nerasimhachariar, for the Petitioner. 
Mr. B. Narasimha Row, for the Respond- 


ents, 


Order.—We do not think there is force 
in the preliminary objection that no petition 
lies to the High Court under rule XX of the 
Ganiam and Vizagapatam Agency Rules on 
the ground that the Agent hasacted under 
rule XVIII. In this connection the learned 
Pleader for the respondents is, no doubt, sup- 
ported by Jagannadha v. Gonanne (1), but, 
with all respect to the learned Judges who 
decided that case, we are unable to accept 
that decision as correct. They give no rea- 
sons. Rule XVIII only says that the Agent 
may summarily dismiss an appeal without 
issuing notice to the respondents. But such 
an order of dismissal, as it disposes of the 
rights of the parties, would bea decree, and 
rule XX.says that the High Court, in a pro- 
per case, may direct the Agent to review 
his judgment. ‘We hold that we have juris- 
diction to entertain this petition. 

The Agent does not give any reasons in 
support of the order of dismissal. But the 
Special Assistant Agent who originally heard 
the suit dismissed it on the ground that sec- 
tion 244 of the Civil Procedure Code of 1882 
was a bar to the ,plaintiff's claim. The sec- |, 

(1) 16 M. 229, 

. 
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tion itself is nof in force ia this FOU 
But, supposing that the principle of that sec- 
tion could be applied, which we:do not des 
cide, the 3rd defendant, whose claim was 
upheld 3 in execulion proceedings, was not a 
party to the suit, and, therefore, he could not 
invoke the principle of that seotion as a bar to 
the plaintiff’s suit. 

We set aside the order of the Agent and 
direct him to review his judgment in the 
light of the above observations. Costs will 
abide the result. 

Order set aside; 


MADRAS HIGH COURT. 
Ss00ND Civiu Appears Nos. 1309 ann 1310 
or 1910. 

August 11, 1911, 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar. 
VIDYA PURNA THIRTHA SWAMI AND 

f ANOTHER— APPELLANTS 


versus 
SEETHAMMA —RssroxpENT (in No. 1310) 
AND 
SUBRAYA AND ANOTHER— RESPONDENTS 
í “(IN gorn). 


Commission, issue of—Benefit to party praying for 
issue of Commisrion—Duty of Court., 

It is the duty of Court to issue commissions for the 
examination of , witnesses at the instance of parties 
if the cónditions entitling them to snch commissions 
are fulfilled, irrespective: of whether the party pray- 
ing for it will be ultimately benefitted thereby. 4 

Hurr ee Das Bysack v. Meer Mozzam Husain, 15 Ws, 
R. 447, referred to., 

Second appeals against the decree of the 
Temporary Subordinate Judge of South 
Canara, in A. S. Nos. 420 and 421 of 1908, 
presented against the decree of the District 
Munsif of Karkal in O. S. No. 171 of 1907. 

. Mr. B. Sita Ram Rao, for the Appellants. 

Messrs. K. Yugnanarayana Adiga and K. 
Sadasina Row, for the Respondents. 


Judgment.—we think that the Dis- 
trict Munsif was wrong in refusing to issue 


` Commission, for the examination of certain 


witnesses namcd in the* second defendants’ 
petition dated 25th May 1608. 

The defendants were entitled as of right 
tothe issue of tke commission apart from the 
question whether they would have been ulti- 
* wately berefitted by it. Jt would be at, their 

. - - E 
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own risk that the Commission would be issued. 
See Hurree Das Bysack v. Mir Mozzam Hussein 
(1). „But it appears that there was in fact 
sufficient time for the return of the Commis- 
sión-before the next date of hearing. We 
set aside the judgment of the Appellate 


Court ‘and direct that Commission be issued. 


by the Appellate Court as prayed for by the 
defendants. The Appellate Court will dis- 
pose of the appeal after consideration of that 
evidence and the other evidence already on 
record. 

. We may mention that it is admitted by 
the learned Pleaders on both sides that the 
only question for disposal is that relating 
to the plea of limitation. Costs will abide 
the result. 


Oase remanded, 
(1) 16 W. R. 447. 





MADRAS HIGH COURT. 

Civiu REVISION Petition No. 701 or 1910. 
August 15, 1911. 
P'resent:— Mr. Justice Phillips. 
NARAYA HEGDE-—PzrITIONER . 
versus 
VETLA PRABHU AND OTHERS — 


: RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), ss. 48, 115— 
Civil Procedure Code (ActXIV of 18821, s. 280— Decree", 
meaning of — Limiiation—Ewecution of decree — Starting 
point of limitation—Date of appellate decree —Dismissal 
of application by Court on ground of limitation —Revi- 
sion—High Court. ] 

The words “or of the decree in appeal affirming the 
same”, coming immediately after the words ‘from the 
date of the decree" in section 2830 0f the Civil Pro. 
cedure of 1882, have been omitted in the corres. 
ponding section 48 of the new Code of 1908 simply 
on the ground of surplusage, and the new Code does 
not effect any alteration in the provisions of 
limitation contained in section 23001 Act X1V of 1882. 

As the appellate decree is the only decree capable 
of execution, limitation runs in the date of the 
appellate decree even where a portion only of the 
original decree was appealed against. 

Nam Narain Singh v. Lala Ragunath Sahat, 22 0, 

“467; Abdul Rahiman v. Moidin Saiba, 22 B. 500; Mana- 

vikraman v. Unniappan, 15 M. 170; and Mohamad 
Mehdi Bella v. Mohini Kanta Saha Chowdhry, 84 C. 
874; 7 C. L. J. 305, relied upon. 
' An application for execution made after 12 years 
from date of original decree, but within 12 years from 
Gate of the decree on appel, is not barred under 
section 48 of Act V of 1908. 

Itis competent to the High Court to interfere in 
revision, under section 115 of the Civil Procedure 


Code, 1908, with & decree or order ofa subordinate: 


Court dismissing a suit or petition as barred by limi- 

tation on the ground that the lower Court has failed 

to exercise a jurisdiction vested in it by law. s 
. 
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- Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the District Munsif of Mangalore 
dated 8th October 1910 in R. E. P. No. 435 
of 1910. 

Mr. B. Sitaram Row, for the Petitioner. 

Dewan Bahadur K. Narayan Bow, for the 
Respondents. 

Judgment.C—A preliminary objection 
is taken that no question of jurisdietion 
within the meaning of seotion 115 of the 
Civil Procedure Code arises, but it is contend. 
ed that as the District Munsif held that 
his jurisdiction was ousted by limitation, he 
failed to exercise a jurisdiction vested in hie 
by law, and I think the contention is 
sound. The execution petition wag filed 
more than 12 years from the date of the 
original decree, but within 12 years of tlre 
date of the appellate decree. confirming the 
same. The District Mun&if has held 
that, as section 48, Civil Procedure Code 
prescribes only 12 years from date of decree 
and omits the words “or of the decree (if any) 
on appeal affirming the same” which were 
in section 230 of the old Code, the Period of 
limitation must run from the date of the 
original decree. There has, however, been 
a series of decisions that the appellate decree 
whether confirming or modifying the original 
decree, is the orly decree susceptible of exe- 
cution, Vide Nam Narain Singh v. Lala 
Ragunath Sali (1), Abdul Rahiman v. Motdin 
Saiba (2), Manavikraman v. Unniappan (3) 
and Mohamad Mehdi Bella v. Mohini Ranta 
Saha Chowdhury (4) and it was held by a 
Full Bench of this Court that, under section 
230, the period of limitation runs from the 
date of the appellate decree even where only 
portion of the original decres was appealed 
against. Ifthe only decree capable of exe- 
cution is the , Appellate Cecree, the words 
in section 230 "or of the decree in appeal 
affirming the same " become unnecessary and 
consequently were omittéd in section 48 of 
Act V of 1908, the word “decree” alone being 
used, as there is only one decree susceptible 


of execution, either the original decree in 


_eases where there is no appeal or the &ppel- 


late decree where there is one. 
In this view, the order of the District 


(1) 22 C. 467. 
(2) 22 B. 500. 

„e (3) 15 M. 170, xd 
(4) 34 C. 874; 7 C. L J. 8065. 
. . 
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Mansif is wrong and execution must be 
allowed. "The petition is allowed with costa. 
Order set aside, 


MADRAS HIGH COURT. 
Civi, Revision Perros No, 614 or 1910. 
: August 17, 1911. 
. Present: —Mr. Justice Sundara Aiyar. 
1n re MANIKONDA SESHACHELLUM-— 


PETITIONER. 

Railways Act (IX of 1890), s. 140—Suit against 
Railway Company—-Notice— Person tobe served—Ser- 
vice on Traffic Manager, whether legal notice—Delegation 
of authority to receive notices. 

. Under section 140 of Act TX of 1890, all notices of 
claims against a Railway Company should be given 
to the Agent of the Railway Company. 

Woods v. Meher Ali Bepari, 13 C. W. N. 245 3 Ind. 
Cas. 479; Great Indian Peninsular Railway Co. v. 
Dewasi, 31 B. 684; 9 Bom. L R. 942; Great Indian 
Reninsular Railway Qo. v. Chandra Bai, 28 A. 552; 8 
A. L. J. 829; A. W. N. (1908) 101; Nadiarchand Saha 
v. Wood, 85 Or 194, 12 C. W. N. 450, referred to. 

Notice may also be served on any officer of the 
Company who is designated for the purpose or who, 
according to the practice of the Company, deals with 

' claims against it. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to -revise the 
decree of the Subordinate Judge’s Court cf 
Kistna at Ellore in S. C. S. No. 977 of 1909. 

Mr. T. Prakasam, for the Petitioner. 

. This petition coming on for hearing under 
the provisions of Order XLI, rule 11 ot the 
Civil Procedure Code 1908, the Court de- 
livered the following 
.Judgment,-— This is a suit against 
the Nizam's Guaranteed State-Railway Com- 
pany claiming damages for non-delivery of 
goods, entrusted by the plaintiff to the 
defendant for delivery at Kondapalli. This 
suit has been dismissed by the lower Court 
on the ground that the defendant Company 
had not proper notice of the claim, and the 
only question [ have to decide, in this case, is 
whether this finding is correct. 

Notice was given by the plaintiff within the 
period required by section 77 of Act (IX of 
1908) to the Traffic Manager. Section 140 
ofthe Act requires that any notice required to 
be served on the Railway Administration may 
be served on the Agent of the Railway Com- 
pany. No. other person is designated for 
the purpose by the Act. The plaintiff 
adduced no evidence to show that any otker 
person was authorized to receive notice on 
behalf of the Company., Ib has been lati 
down in a series’ of cases that the proper 
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person on whom ‘notice should be served 
is the Agent. See Woods v. Meher Ali 
Bepari (1) Great Indian Peninsular Railway 
Company v. Dewasi (2); Great Indian Penin- 
sular Railway Company v. Ohandra Bat (3); 
Nadiarachand Saha v. Wood (4). No doubt, 
ib may be shown by evidence that some 
other officer of the Company had authority. 
to receive the notice either by showing that 
he was the person who, according to the 
practice of the Company, dealt with the claims 
of the particular character in question, or 
that there were rules framed by the Railway 
Company authorizing him to receive the 
notice or in some other legal manner. The 
plaintiff had not adduced any evidence in this 
case to prove that the Traffic Manager, to 
whom the notice was sent, was authorized 
to receive it. The only evidence to which 
the learned Counsel for the petitioner has 
drawn my attention is the statement of the 
Traffic Manager that the [plaintiff's claim 
was barred. It is impossible for me to 
hold that this is sufficient to hold that the 
plaintiff was” entitled to serve the notice 
on him. I am constrained to dismiss this 
petition, 
Petition dismissed, 
(1) 18 C. W.. N. 24; 8 Ind. Cas. 479. 
(2)31 B. 584; 9 Bom. L. R. 942. 


(3) 28 A. 552; 8 A. L, J. 329; A. W. N. (1906) 101. 
(4) 35 C. 194; 12 C. W. N. 450. 


MADRAS HIGH COURT. 
SEcoxp Civi, APPEAL No. 1486 or 1910. 
August 11, 1911. . 

Present; —Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar. 

KOLA NAIKEN alas RAMA NAICKEN 
— APPELLANT 
versus 


MUTHYAMMAL AND OTHERS-—RESPONDENTS 

Hindu Law — Widow—Nature of widows estate ~ Right 
of co-widow against trespasser—Claim to recover entire 
estate. 

A Hindu co-widow’s estate is a joint tenancy in so 
far that on the death of one, the entire estate goes 
to the survivor, but each widow is entitled as against 
the other to a half share and is further entitled to 
alienate her life-estate. 6 

A co-widow can claim the whole of the property 
left by her husband if the suitis also on behalf of 
the other widow. Otherwise, she is only entitled to 
recover only her share unless the suit is based on 
allegations of prior possession and dispossession. 

Therefore, a co-widow cannot claim the exclusive 
right in the property in denial of the right of the 
ether co-widow. She can only claim her share, 

s 


e 4 
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. KONTHI MENON t. CHENNI VEETIL. 
Dursum Singh v. Durbijoy Singh, 9 O. L. J. 623 at p. 
626; 1 Ind. Cas. 530, referred to. 

Second appeal against the decree of the 
Additional Subordinate Judge of Coimbatore, 
in A. S. No. 182 of 1909, presented against 
the decree of the District Munaif of Erode in 
O: S. No. 294 of 1908, 

Mr. T. Subramanya Atyar, for the Appel- 
lant, ` 

Messrs. T. R. Vencataram Saisri, T. Nara- 
simha Aiyangar and K. SN. Krishnaswami 
Aiyangar, for the 1st Respondent. 


Judgment.—The question of law 
urged before us arises under the following 
circumstances, The plaintiff and the 2nd 
defendant are the widows of a man, who 
originally owned the property in dispute. 
The Ist defendant alleged that he was an 
undivided co-parcener of the plaintiff's hus- 
band and, therefore, entitled to the property. 
Both the Courts have found against the Ist 
defendant’s plea. The 2nd defendant sup- 
ports the Ist defendant’s allegation, and it 
appears that she had entered into an arrange- 
ment with him by which she recognised 
Ist defendant's title, andthe Ist defend- 
ant agreed to give her a certain amount 
in lieu of maintenance. The plaintiff 
claimed to recover the entire property 
alleging that the 2nd defendant had, by reason 
of unchastity,- losts her right as a co-widow, 
and the 2nd defendant made similar allega- 
tions of unchastity against the plaintiff. It 
has been found that the 2nd defendant’s 
charges against the plaintiff are not made out 
and the plaintiff apparently never thought 
of pushing her charges against the 2nd de- 
fendant to an issue. The position, therefore, 
is this,—The plaintiff, who is entitled to a 
co-widow's estate, seeks to recover possession 
of the entire property, not on behalf of herself 
and her co-widow, the 2nd defendant, but in 
her own exclusive right. Both the lower 
Courts have decided in her favour, and her 
learned Vakil has tried to support the decree 
on the principles applicable to rights of a 
tenant-in-common, and has argued that the 
right of a co-widow against a trespasser in 
possession is even higher than that of a ten- 
ant-in-common. As refards the nature of a 
co-widow’s estate, it is settled that it is a 
joint tenancy in so far that, on the death 
of one, the entire estate goes to the survivor, 
but each widow is entitled as against the 
other to a half share and is further entitled to 
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alienate her life-estate. As regards the 
right of aco-tenant to recover more than 
his share, we think the law is correctly 
stated in Warvelle on Hjectment (section 123, 
page 128). If the suit is on behalf of the 
other co-tenant also, the plaintiff is entitled 
to recover the whole, otherwise he is entitled 
to recover only his share unless the suit is 
based on allegations of prior possession and 
dispossession, In Dursum Singh v. Durbijoy 
Singh (1), it is laid down that a co-parcener 
of a Mitakshara family is entitled as against 
a trespasser to recoveronly his share. We 
see no good reason why a co-widow should 
have a higher right. Besides, in this case 
it is alleged that the 2nd defendant has re- 
ceived from the Ist defendant Rs. 400 under 
arrangement already alluded to, and so it is 
possible that there might be equities in 
favour of Ist defendant against the 2nd dó. 
féndant in case the latter sought to recover 
her share. In our opinion, the plaintiff was 
entitled to recover only a half share in the 
property, and the decree of the lower 
Court will, therefore, be modified accordingly, 
There will also be a decree for division. 
Each party will bear his or their own costs of 
this appeal, 


Decree modified. 
(1) 9 C. L. J. 628 at p. 626; 1 Ind, Cas. 530. 





MADRAS HIGH COURT. 
Rererrep Case No. 3 or 1911. 
August 14, 1911. 

Present:—Mr, Justice Abdur Rahim and 

Mr. Justice Sundara Aiyar. 
KONTHI MENON— PETITIONER 
versus 

CHENNI VEETIL UNNERI NAMBIAR, 

— RESPONDENT, 

Malabar Law and Usage —Tarwad— Payment of decréo 
amount to Karnavan om behalf of tarwad— Whether 
Karnavan should be ordered to give security. Sta 

When money in deposit in Court has to be paid to 
the members of a Malabar Tarwad for tho benefit of 
the family, the proper order to make is to direct the 
money to be paid tothe Karnavan on behalf of tho 
family, and no security need be furnished by the 
Karnavan for the receipt of the money. 

Case stated under Order XLVI, rule 1 
of Act V of 1908 by the District Munsif of 
Pannani in Miscellaneous Petition No. 699 
of 1911 in Original Suit No. 87 of 1910, 

* Judgment.—the prhiciple of the de. 
> . 
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cision in Harthar Pershad Singh v. Mathura 
Lal (1) is a fortiori applicable to the case of 
a Malabar £arwad, when it appears that the 
money payable is for the benefit of the entire 
tarwad. The Karnavan of a tarwad is entitl- 
“ed to possession and control of all the family 
property and the members of the tarwad 
have no right to a defined share and cannot 
enforce partition. Wherever money is pay- 
able under a decree to the members of a Mitak- 
shara joint family or a Malabar tarwad for 
the benefit of the family, the pruper order to 
make would be to ‘direct the money to be 
paid to the Manager or the Karnavan, as the 
‘case may be, on behalf of the family. The 
answer, therefore, is that. no security need be 
given by the Karnavan. 
(2) 35 0, 661; 12 C. W. N. 598; 6 C. L. J. 256. 


(8.c. 10 M. L. T. 77.) 
MADRAS HIGH COURT. 
Civi Rey!sion PETITION No. 318 or 1910. 
f May 4, 1911. 
Present:—Sir Arnold White, K't., Chief 
Justice. 
N. M. A. ANNAMALAI CHETTIAR— 
PLAINTIFF — PETITIONER 
versus 
SELLAPPA GOWNDAN AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 


lnterest-— Penalty. : 
An agreement to pay interest at 36 per cent. is nob 


penal. 

Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the District Munsif’s Court of 
Tirupur, dated the 29th November 1909, in 
Small Cause Suit No. 2468 of 1909. 

Mr. 0. S. Venkatachariar, forthe Petitioner. 

Mr. M. K. Naryanaswamy, for the Re- 
spondent. 

Judgment.—i think the Munsiff was 
wrong in holding that, on the facts of this 
case, the agreement to pay interest at 35 per 
cent. was ‘penal’, Abdur Rahim, J., considered 
this precise pointin Civil Revision Petition 
No. 594 of 1908, and held the agreement 
was nob penal. I agree with him. 

As regards the question of discharge, as I 
understand the Munsif’s finding, he holds 
that on the basis of interest ab 24 per cént. 
the note lad baen discharged in view of the 


paymenis made. I do not see how this find- 
e 
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ing can be supported except in the view that 
there was a new contract assuming evidence 
of sucha new contract to be admissable 
(which 1 doubt) to pay interest at 24 per cent. 

The decree must be set aside and the ‘tase 
sent back to be dealt with according to law. 
Costs will abide the event. 

Decree set aside, 





(s. c. 10 M. L. T. 79.) 
“MADRAS HIGH COURT. 
Frest Crvin Apprat No. 25 or 1907. 
May 4, 1911. 

Present:— Sir Ralph Benson, Kt., Judge, 
and Mr. Justice Abdur Rahim. 
MUTHIA CHETTY —PrLAINTIFF—ÁPPRLLANT 
versus 
KASIVARI SOMASUNDARA AND OTHERS 
D&FENDANTS—FVESPONDE 378. 
Promissory-note— Failure of consideration —Subseguent 
endorsement with notice— Negotiable Instruments Act 
(XXVI of 1881), ss. 43 and 46, cl, 31— Registration of 
transfer of mortgage— Transfer of Property Act (IV of 

1882), s. 55 (d). 

Where a pro-note was endorsed over to the plaintiff 
after he knew that the consideration for it had 
failed and the endorsor had no title to negotiate it, 
the plaintiff has no cause of action against the 
maker of the note. 

A transfer of a mortgage to be effectual should be 
registered at the instance of the transferor. 

Kurri Veerareddi v. Kurri Bapireddy, 29 M. 336; 
1 M. L. T. 153 (F. B.) ; 16 M. L. L. J. 895, followed. 

Where a pro-note was executed in consideration of 
the transfer of a mortgage, which, however, was never 
registered by the transferor : 

‘Held, that the pro-note was without consideration. 

First Civil appeal against the decree of the 
Court of the Subordinate Judge of Tanjore in 
O. S. No. 25 of 1904. 

The Hon'ble The Advocate General, for the 
Appellant. 

Mr. S. Srinivasa Atyangar, for the Re- 
spondents. 

Judgment.—tThis was a suiton a pro- 
note, Exhibit A, for Rs. 11,000 executed on 
27th December 1901, by the first defendant in 
favour of the second defendant, and trans- 
ferred to the plaintiff by endorsement, 
dated 27th March 1904. The second defen- 
dant made no defence and died during the 
pendency of the suit. His son, the third de. 
fendant, also died dufing the suit, The fourth 
and fifth defendants are the widow and the 
undivided uncle of the third defendant. The 
Subordinate Judge found that the considera- 
tion for the pro-note wholly failed as between 


the first defendant and the second defendant, 
. 
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aud that the setond defenddnt negotiated it 
fraudulently and for no consideration to the 
plaintiff in order that the plaintiff might 
sue first defendant and that he (the second 
. defendant) and the plaintiff might jointly 
“share the proceeds of the litigation. He, there- 
fore, dismissed the suit and the plaint 
appeals. 
It is proved beyond all doubt that the 
‘second defendant induced the first de- 
fendant to execute the  pro-note, Exhibit 
A, in his favour in consideration of his 
agreement to transfer to the first defend- 
ant a mortgage which the Zemindar of 
Sellthoor had executed in favour of the second 
defendant. The second defendant did, in 
fact, execute a transfer (Exhibit No. I) of the 
mortgage on the same day on which Exhibit 
À was made and he agreed to get it duly re- 
gistered. This, however, he failed to do, 
though required by the first defendant to 
carry out bis agreement. Thesecond defend- 
antalso succeeded by a trick in getting pos- 
session of Exhibit A from the first defendant. 
Notwithstanding various attempts by the 
first defendant to induce the second defendant 
to register the transfer, the latter failed to 
do it or toreturn Exhibit A tothe first de- . 
fendantand after the expiry of the time 
allowed for registration, the first defendant 
gave notice to the second defendant that the 
transfer wasia nullity and -that the pro-note, 
Exhibit A, was, therefore, withont considera- 
tion. He also published notices to the same 
effect inthe local newspapers and in the 
District Gazette in June and July 1903. 
Before usit is argued for the plaintiff that 
the first defendant mighthave compelled the 
“second defendant to register Exhibit No. I and 
that, as he failed to take steps to do so, he 
had no right to treat ib as a nullity. The 
transfer to be effectual required to be regis- 
tered, Kurt Veera Reddi v. Kurri -Bapireddt 
(1) and it was the duty of the second defend- 
ant not only under the general law (section 
55(d), Transfer of Property Act, IV of 1382), 
to execute “a proper conveyance” but it was 
also specially agreed that he should register 
it. When, therefore, the second defendant 
failed to complete the transfer by registration 
of Exhibit I within the time allowed by law, 
the transfer became ineffectual. Moreover, 
the second defendant treated the transfer as - 


"o 29 M. 336; 1 M, TL. T. 153 (F. B.); 16 AL L. J. * 
95, 
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a nullity, for he treated thé mortgage as his 
own, and collected over Rs. 5,000 of the 
money due under it from the Sellathoor 
Zemindar. The consideration for Exhibit A 
having thus wholly failed there was no 
longer any obligation on the part of the 
maker (the firat defendant) to pay itto the 
payee (the second defendant) (Section 48, 
Negotiable - Instraments Act 1881). | 4 
This was the state of things when the 
second defendant, on the 27th March 1904 
endorsed the pro-note (Exhibit A) to the 
plaintiff. For the plaintiff it is contended that 
heis a holderin due course having bona fide paid 
consideration for the note, without notice of 
any defect inthe second defendant's title to 
negotiate ib. We do rot think that this 
plea can be sustained for a moment, The 
circümstances under which the pro-note, Ex- 
hibit A, was made and given by the firstide- 
fendant to the second defendant, and the fact 
of, &nd the reason for, its repudiation by the 
first defendant had been prominently brought 
to the notice of the local public by the first 
defendant's detailed notices in the local news- 
paper and in the District Gezette in June and 
July 1908, that is, prior to the transfer to the 
plaintiff and thereis evidence, which we see 
n0 reason to disbelieve, that the plaintiff was 
informed of all the true facts regarding the 
note before it was transferred to .him. We 
agree with the Subordinate Judge that .the 
plaintiff was well aware that the consider. 
ation for Exhibit A had wholly failed and 
that the second defendant had no title to 
negotiate it. The plaintiff, therefore, was not 
2 holder in due course" as defined in ECC- 
tion 9 of the Negotiable Instruments Act. 
The Subordinate Judge has given reasons 
for holding that the plaintiff gave the 
second defendant no real consideration at 
all for the transfer, and that the entries 
in the plaintifi’s accounts and the pro-note l 
Exhibit XVIII, for Rs. 2,000 by the plain- 
tiff in the second defendant's favour and the 
receipts for the payment of small sums by 
the plaintiff on account ‘of this pro-note 
are all fabrications falsely made in order 
to lend colour to the transaction and thus 
to enable the plaintiff to make a false claim 
against the first defendant for the amount 
of. Exhibit A but we are not satisfied that 
this view is altogether correct, At the 
time that Exhibit A wa’ endorsed over to 
the plaintiff, the latter executed a pro-note, 
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Exhibit XVIII, for Rs. 2,000. This pro-note 
js attested by the 11th witness for the 
defendant, who is the clerk of the Vakil who 
used to advise the second defendant, This 
clerk says that the agreement was, that 
the plaintiff should pay Rs. 1,000 in cash 
and execute a  pro-note for Rs. 2,000 in 
favour of the second defendant. The cash 
was not then paid by the plaintiff but it 
was paid the next day, as proved by 
Radhakrishnier (the fifteenth witness for 
the defendant), who was also present on the 
` previous day and proves the agreement 
then made that the consideration should be 
Rs. 1,000, in cash and the execution of the 
pro-note, Exhibit XVIII, for Rs. 2,000.3 We 
think that this evidence gives the true ac- 
count of the consideration for which plaintiff 
executed the pro-note. As stated by these 
witnesses, the plaintiff knew the history of 
the pro-note, but he had taken advice of 
certain persons and thought that he could 
recover on it. It was, in fact, a speculation 
cn the plaintiffs part. There is evidence 
(Exhibit O series) that the plaintiff paid 
the second defendant several sums amount- 
ing in all to Rs. 540 on account of this 
pro-note (Exhibit XVIII) and he also paid 
Rs. 30 to the second defendant's Vakil 
[Exhibit E (1)]. We are of opinion that 
the plaintiff did pay this amount to the 
“second defendant on account of the transfer 
of Exhibit A to him, but we agree with the 
Subordinate Judge that the rest of the cor- 
sideration pleaded by the plaintiff was not 
paid by him. The plaintiff's Vakil contends 
that on this finding the plaintiff is entitled 
to recover the whole amount of Exhibit A 
from the first defendant and he relies on 
the latter part of section 43 of the Negotiable 
Instruments Act. He, however, quotes no 
authority in support of his contention. To 
aczept ib as correct would open a wide door 
to fraud and be opposed to the first principles 
of justice, We are «of opinion that the 
provision relied on has no application to a 
case like the present where the plaintiff 
knew that consideration for the note had 
failed and that the second defendant, there- 
fore, had no title io negotiate it (see also 
section 46 clause 3 of the Act.) The third 
defendant, who was in possession of the pro- 
note, Exhibit XVIII, after the death of his 
father (the second defendant), pleaded that, 


ib was executed without consideration and 
2 
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offered to give ib'up for cancellation. . 

We think that the plaintiff is entitled 
to recover from the assets of the second 
and third defendants in the hands of the 
fourth and fifth defendants, the amount 
which the plaintiffs actually paid to the 
second defendant as consideration for Ex- 
hibit A, z.e., Rs. 1,570, and also to have the 
pro-note, Exhibit 
dismiss the appeal as against the first de- 
fendant with costs. We modify the decree 
of the Subordinate Judge as regards the 
fourth and fifth defendants, as above stated, 
with proportionate costs in both Courts, 





(s. c. 10 M. L. T. 95.) 
MADRAS HIGH COURT. 
SEGOND Civiu Arrear No. 1680 or 1910. 

farch 7, 1911. 
Present:—Mr. Justice Ayling. 
In re GOVINDAMMAL AND ANOTHER— 


Derenpants—A PPELLANTS, ; 
Hindu Law—Reversioners —Interveningestates—Right 
to swe—Specific Relief Act (I of 1877), s. 42. ^ ` 
Persons, who are entitled ‘to an estate on the 
termination of life estates, are entitled to bring a 
declaratory suit as reversioners, 


Second appeal against the decree of 
District Court of Trichinopoly, in Appeal Suit 
No. 253 of 1909, presented against the decree 
of the Court of the District Munsif of Sri- 
rapgam, in Original Suit No. 321 of 1908, | 

Mr. S. Subramanya Iyer, for the Appellant. 

/udgment.—tThe only point of law 
raised is this: it is said that the plaintiffs 
are not entitled-to sue as reversioners because 
the life-interest of the testator's mother (4th 
defendant) as wellas thatof the widow (Ist 
defendant) intervenes between them and the 
other property. Itis not denied that they are 
next reversioners after these two females, and 
I see no reason why they should not sue un- 
der section 42 of the Specific Relief Act. 
The only ruling quoted by the learned Vakil 
for the appellant, [Bhopal Ram v. Lachma 
Kuar (1)], affords no support to his conten- 
tion. 

The appeal is dismissed. 


Appeal dismissed, 
(1) 11 A, 253. 
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LOWER BURMA CHIEF COURT. 
Criminar Revision No. 157B or 1911. 
June 15, 1911. 

Present; —Mr. Justice Twomey. 
EMPEROR— APPLICANT 
versus 
NGA KE MOUNG AND ANOTHER— 
RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 517— 
Explanation— Meaning of "conversion? and "exchange" 
— Decree on Jorged note—Sale of property—Review— 
Practice-—-Criminal Court. 

In 1906, the accused brought a falso case on a forged 
pro-note against one Kan Gyi, obtained an ex parte 
decree andat a sale in execution of that decree 
purchased his garden. In 1908, the accused was con- 
victed of forgery and perjury and was sentenced to a 
lorg term of imprisonment.. The Government, being 
satisfied of the justness of Kan Gyi’s claim to his 
garden, applied for revision of the Criminal case 
against the accused and contended that the District 
Magistrate should have ordered the restoration of 
the gardento Kan Gyiunder section 517 of the 
Criminal Procedure Code, read with the explanation: 

Held, that the case wag not covered by the 
Explanation to section 517 of the Criminal Procedure 
Code, and thatthe Court conld not look at the garden 
as property acqui"ed by the conversion or exchange 
of the forged pro-note into a decree. 

The words “conversion” and “exchange” must be 
taken in their ordinary sense. They apply to such acts 
as the melting down of gold and silver ornaments 
and the exchange of notes for cash. To hold that in 
the present circumstance, the pro-note was converted 
into or eachanged for the garden would involve an 
undue straining of language. 

The general rule is that a Criminal Court cannot 
review its own decisions. 

Queen-Empress v. Durga Charan, 7 A. 672; Queen- 
Empress v. Fox, 10 B. 176; Queen-Empress v, Gibbons, 
14 C, 42, referred to. ~ 

Application for revision of the order of the 
District - Magistrate, Myaungmya, dated 
the 2nd March 1903, passed in Criminal trial 
No. 1 of 1908. 


Order.—In 1905 the respondent Ba 
Aung, sued Kan Gyi for Rs. 67-10, principal 
and interest, due on & pro note and got an 
cæ parie decree in execution of which Kan 
Gyi’s garden said to be worth Rs. 5 or £00 
was sold, Ba Aung, the decree-holder, being 
declared the purchaser for Re. 85. . 

The date of the decree is 15th January 
1206, 

Kan Gyi was arrested in execution and re- 
leased on security on 23rd January 1906. 

The garden was attached in April 19C6, 


- —8td sold in July 19C6, Before the sale was him 
eoi firmed. Kan Gyi, en 80ih July 19C6, filed, 


an application to tet aside the sale cn the 
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ground that he had no notice of the execu- 
tion procsedings. This application was dia- 
missed for default on 18th August 1906. 

Fresh sale proceedings followed and ulti- 
mately the sale to Ba Aung was confirmed 
on 14th November 190€. 

On 28th February 1907, Kan Gyi sued 
to have the decree of 15th January 1996 set 
aside on the ground of fraud. This suit was 
dismissed on 21st June 1977, the Judge of the 
Township Court holding that fraud was 
nob proved. 

Then followed the Criminal prosecution 
out of which the present application for revi- 
sion arose. 

On 17th December 1907, Khan Gyi laid a 

complaint of forgery, cheating and perjury 
against Ba Aung who wastried and convicted. 
by the District Magistrate and sentenced to 
4 years! rigorous imprisonment and a fiue of 
Rs. 200. Ba Aung's brother-in-law, Kyi 
Nyo, was convicted of abetting the forgery 
and also of perjury and received the same 
sentence, 
É The District Magistrate foundthat Ba Aung 
brought the suit of 1905 on a forged pro- 
note to revenge himself against Kan Gyi for 
giving information under the preventive 
sections against Ba Aung’s brother-in-law, 
Kyi Nyo. 

In March 1903, Kan Gyi applied to the 
Township Court to re-open the Civil suit of 
1905. Bat this application was dismissed 
as time-barred and an appeal against the 
order of dismissal wis unsuccessful.’ 

An effort was then made to recover the 
gardea from Ba Aung through the Revenue 
Authorities. (Ba Aung had been registered 
as occupier after the auction-sale df 1906.) 
The Revenue Authorities decided that they 
had no power to dispessess Ba Aung so long 
as the original decree of 15th January 1906 
remained in force. 

‘the Government, being satisfied as to the 
justice of Kan Gyi’s claim, now applies to 
this Court to revise the order of the Dis- 
trict Magistrate, Myaungmaya, in the 
Criminal case of 1908, to hold that the Dis- 
trict Magistrate should have crdered the 
restoration of the garden to Kan Gyi under 
sechion 517, Criminal Prceedure Code, and 
to direct that if shall now be restored to 
e 
1 frd that ile Criminal case has already 
tcen ccrsidercd by this Court in revision on 
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fhe. application of, Ba Aung and Kyi Nyo, the 
two accused (Criminal Revision Nos. 191 B 
and 192 B of 1909). 

- Mr.- Justice Parlett saw no reason to 
interfere, ‘and dismissed the application. “Ib 
is open to doubt whether the High Court 
can, deal with the case in revision a second 
time, pë „Apy. orders that I might pass in 
revision. DE would be by way of review 
of “Mr. "Justice Parlett's orders in,revision, 
and, the general rule is that a Criminal 
Court cannot review its own decisions. On 
this point the following Indian cases may 
be referred to:—- 

‘Queen Empress v. Durga Oharan(1); Queen- 
Empress v. Fou (2); Queen- Empress v. Qib- 
bons (83). 

E The point, however, need not be further 
dealt with, asthe present application can be 
dismissed on:other grounds. 

- [t must be:remarked that Kan Gyi aid nob 
ab ‘all that he might have done to get redress 
inthe Civil Courts. He knew about the 
decree within & week or two. He did not 
appeal againsb itor apply at once to have 
the ex parte decision set aside. 

. Then, his subsequent suit to set aside the’ 
decree, on the ground of fraud was dismissed,” 
he, | laid. not appeal against the Township 
Court’s decision. 

, In view of the result of the Criminal pro- 
secution, it seems clear that he has suffered 
great injustice. By abusing the process of 
the Court, Ba Aung has fraudulently dis- 
possessed him of a valuable garden. It is 
manifestly [desirable to remedy this 
injustice. Through the laches of Kan Gyi, 
or his Advocate, no remedy appears to be 
left i in the Civil Courta. Itremains only to 
be considered whether it was permissible for 
the, District Magistrate to deal with the 
matter ab the close of the Criminal trial 
under section 517, Criminal Procedure Code. 
The „learned Government Advocate con- 
cedes, that, no order could have been passed 
with. respect io the garden if section 
517 1) stood alone. For it is clear 
that the garden was not property—pro- 
duced befo re the Court or in the custody of 
the, Court, or ‘property in respect of which 
any 'offence appeared to have been committed. 
What theo Gvernment "Advocate contehds 

(1) 7 A. 672. 

(2) 10 B. 176. 
M 140. A Oen 
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is that the Explanation to section 517 covers 
the case and that we should look at the garden 
as property acquired by. the conversion 
or exchange of the forged pro-note into 
or for.a decree. It is argued that the 
forged pro-note was converted by the process 
of the Code into a decree and that the garden 
was acquired by Ba ‘Aung by means.of ‘such 
conversion. Í regret that I am unable to accept 
this argument. The words "conversion" “and 

“exchange” must be taken in their ordinary 
sense. They apply ta such acts_as the 
melting down of gold and silver ornaments 
and the exchanges of notes for cash. The 
forged pro-note in this case was not converted’ 
into or exchanged for anything. It was 
sued upon in a Civil Court and. a decree 
having been obtained on it, the garden was 
attached and sold in execution of the decree. 
To hold that, in these circumstances, 
the pro-note was converted into or exchang- 
ed for the garden involves a straining 
of language which is, in my opinion, alto- 
gether inadmissible in constructing a penal, 
enactment. 1 must hold, though with great: 
regret, that if. the District Magistrate had. 
ordered the garden-to be restored to Kan Gyi, 
the ordér would have been ultra vires.” This 
application is dismissed. 

Application dismissed. 


(s. 0. 4 Bur. L. T. 218.) 
LOWER BURMA OHIEF COURT. 
CRIMINAL Appeas No. 808 or 1911. 
‘ June 15, 1911. 
Present:—Mr. Justice Twomey. 
E. J. ESTEVES-—APPELLANT ,. 
versus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 344, 

526 (8)—Adjournment—Reasonable cause for post- 
onement—Transfer of case— Commencement of hearing, 

Section 526 (8) of the Criminal Procedure, Code 
has no application where the application for transfer 
is sought to be made, not at the commencement of the 
hearing, but after the Magistrate has finished the case 
for the prosecution. 
* The words “commencement of the hearing” mean 
the commencement of hearing in the Court objected to, 
. Kishori Gir v. Ram Yarain Gir, 8 0. W. -N. 7, 
followed. 

The fact that the accused’s Advocate. has io falfil 
a long standing engagement in a Criminal case at 
another place is prima facie t, reasonable cause for an 
adjournment under section 344 of the Criminal, Pro. 
cedure Code. A Magistrate is not justified in takin 
the extreme course of deciding without hearing the 
e defence, when the accused’s Advocate has an engage- 
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mentata another place., 


Mr, Dacron toe the FAM ; 

3 2udgment.- The appellant Esteves, 
&.Post Office subordinate, was tried jointly 
with.another man and convicted of an offence 
under section 409 of the Indian Penal Code; 
in December 1909, at the prosecution: of the 
Postal atithorities, But the conviction and 
sentence were set asidé ön appeal on the 
ground of misjoinder, and it was crdered 
that Esteves should þe- discharged. He was 
then” ‘ré-tried “separately. - The second trial 
began ‘on Augiist llth, 1910, bit! owing to 
various adjournmenis, some ab the request 
of the accused,” and some to suit the conveni: 
ence of the’ prosecution -and--seme- fer other 
reasons—indisposition of-the District Magis- 


' trate, crowded’ state-of: ‘the District Magis- 


trate’s fle—the case forthe prosecution was 
not finished till October. 13th, 1910, when the 
appellant was charged. Owing to the Court 
holidays, departmental examinations, ard 
other reiisong, the case did not come on again 
fill Novem ber 14th, when the first witness for 
the prosecution was re-called for crors-exami- 
nation. "This was not concluded on ihat day 
and an adjournment ‘was given till the 17th’ 
when, after a short sitting, the case was again. 
adjourned tgithe. 18th as tke District Magis- 
irate had to attend to other business; The 
cross-examination of the first witness was 
not finished on the 18th, and Mr. Dawson, 
Counsel for. the accused, asked, for an ad- 
journment to December ist, as he had to goto 
Prome in another case. The'application was 
not granted. Jt was rerewed on Sat arday, 
- November-*-19th. ^ The District Magistrate 
again xefuked- àn adjournment and decided to’ 
go on from day to day, because the Advocates 
conld not agree as to the dates for an ad- 
journment and ihe hearing had already been 
long protracted.. On November 91st, appel- 
lant’s Advccate, Mr. Dawson, was.absent and 
appellant putin a written petition renewing 
his ‘application for an adjournr ent to the 
29th. "The Assistant Goverament Advceate’ 
for the prosecution aprarently did not oppcse 
- thik application, but swggested that the daie 
should be December 3rd, instead of November 
99th. ‘Ile application war, however, refused 
and ike District Magistrate refused also a 
further application under section 526 (8), 
m> Criminal Procedure Code, for an adjournment 
(00 Wer i at the Chic Court’ might be 
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moved to transfer the case to another Court. 
The Distriet Magistrate then adjourned to 
the 28th for judgment, and on that day 
convicted appellant under section 409, and 
sentenced Lim to rigorous imprisonment for 
four years. 

The grounds of the appeal are, briefly, that 
an adjournment should have been allowed 
under section 526 (8), and that the Magis- 
trate failed to exercise a proper discretion in 
refusing the adjournment to November 29th. 

In my opinion the first ground is not 
maintainable. “Commencement of the hear- 
ing", as explained in the case cited by i 
learned Counsel for appellant Kishmi Gir 
Ram Narayan Gir (1), means the commence- 
ment of the hearing in the Court objected to. 
Where, asin the present case, the Magis- 
trate objected io has finished the hearing of 
the case for the prosecution, section 526 (8) 
can have no application. 


The second ground refers to gain 344 


of the Code of Criminal Procedure which 
provides that a Court may, if ib thinks fit, 


by orderin writing, stating the reasons there-. 


for, from time to time, post pone or adjourn. 
The judicial discretion vested in.the Court 
by this section may be exercised when a 
witness is absent, or for “any other reasonable 
cause." The section does not expressly pro- 
vide that a Magistrate must grant an ad- 
journment on the application of the accused 
if reasonablo cause is shown for an adjourn- 


ment, but this appears to be implied and the- 


learned Assistant Government Advocate, 
(who appears in support cf the conviction in 
this case) has not contended otherwise. 
He has addressed -himself only to the task 
of showing that no reasonable canse was 
shown for the adjournment solicited by ac- 
cused and his Counsel. Emperor v. 
Singh (2) is a Calentta case on which a con- 
viction was reversed and a re-trial ordered be- 


Keso. 


cause the Magistrate had refused on insuffi- 


cient grounds to grant an .adjonrnment 


which the accused applied for. : í 


The District Magistrate wrote a long 
order explaining why he refused the 
adjournment. It appears that Mr. "Dawson 


on November 3rd held out hopes that the case, 


would not go on beyond November 19th, and, 


these hopes were not fulfilled in the event., 

The District Magistrate remarked that 

e (080. W. N. 77. . 
(2) 7 C. W. N. 114. 


Se 
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there was apparently no date within two 
months which would suit both Mr. Dawson 
and the Assistant Government Advocate. 
The latter would be engaged at Sessions 
in December while Mr. Dawson was re- 
tained for the Kheddah cases in January. 
A suggestion that the prosecution should 
engage another Counsel so that the case 
might go on during December, did not 
commend itself to the District Magistrate. 
He remarked, moreover, that repeated ad- 
journments had been granted to suit the 
convenience of Mr. Dawson, and that the 
attitude of the accused in reserving his 
defence’ up to the last had rendered it 
difficult to check irrelevant questions in 
cross-examination, It appeared to the 
District Magistrate, moreover, that Mr. 
Dawson's cross-examination of the chief 
witness for the prosecution had been con- 
ducted with needless acrimony, and at in- 
ordinate length. 

The fact that the appellant’s Advocate 
had to fulfila long standing engagement in 
a Criminal case at Prome was prima facie a 
reasonable cause for an adjournment, and 
seeing that the Assistant Government Ad- 
vocate for the prosecution did not oppose 
the applization bat objected only to the 
particular date proposéd, viz., November 29th, 
I think, it is unfortunate that the District 
Magistrate did not fix a later date. He 
was not justified, in my opinion, in taking, 
in the circumstances, the extreme course of 
deciding the case without hearing the de- 
fence. He might have fixed December 3rd, 
and left it to the prosecution to engage 
other Counsel if the Assistant Government 
Advocate had to attend Sessions. 

Assuming that the District Magistrate’s 
remarks as to Mr. Dawson’s method of 
conducting the cass for accused were fully 
deserved, I do not think that they furnish 
sufficient ground for shutting out the defence 
altogether, and this was virtually the effect 
of the District Magistrate’s refusal to 
adjourn, The case was difficult and com- 
plicated, and, apart from the question of 
expense, it was hardly possible for the 
accused without an adjournment to retain 
another Counsel and instruct him properly 
so that he might take up the case where 
Mr Dawson left it. Thus, the District 
Magistrate’s decifion to go on with the case 
at onge in Mr. Dagson's absence must be 
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= ` . 
regarded as highly prejudicial to accused. 

I must hold,funder the circumstances, 
that the accused has not had a fair trial. 
The conviction and sentence are set aside 
and the aceused is discharged. He will be 
re-tried for the offence with which he is 


charged, 
Accused discharged. 





(s. 0. 4 Bur. L. T. 215.) 

LOWER BURMA OHIEF COURT. 
ORIMINAL Revision No. 152B or 1911. 
June 28, 1911.- 

Present; —Mr. Justice Ormond, 

MG PO HLAC--A?PLICANT 
versus 
EMPEROR-— RESPONDENT. 

Sea Customs Act (VIII of 1878), s. 79 —Cavgo Boat 
Rules of the Rangoon Port, Rule l—License for cargo 
boats —' Plying', meaning of —"Plying for landing and 
shipping of merchandise within the port”. 

The word ‘ply’ in rule 1 of the Cargo Boat Rules of 
the Rangoon Port does not necessarily mean to ply 
for hire, but it means to do an action repeatedly. The 
words inthe rule “cargo beats which ply for the 
landing and shipping merchandise within the port" 
need not be restricted in meaning to both landing 
and shipping merchandise within the port. They 
mean boats which ply for the landing, and boats which 
ply for shipping, or both. 

Application for revision of the order of 
District Magistrate, Rangoon, dated 2nd May 
1911, inflicting a fine of Rs. 5) for having 
infringed rale 1 of the Cargo Boat Rules, 
read with section 79 of the Sea Customs 
Act. 

Mr. Hamlyn. for the Petitioner. 


Judgment.—tThe petitione: has been 
convicted of plying Cargo Boats for the 
landing. and shipping of merghandise within 
the limits of the Port of Rangoon without 
such boats being licensed, an offence undér 
rule 1 of the Cargo Boat Rules of the 
Rangoon Port, under Notification No. 8 of 
the Financial Department, dated February 
14th, 1881. The petitioner has a rice mill 
at Kemmendine and five Cargo Boats were 
found discharging paddy at that mill, which 
was within the Port limits. He put ina 
written statement before the Magistrate in 
which he says the only and sole point for 
decision in this case is, whether the accused 
as a mill owner, who has Cargo Boats for 
his own private use and does not ply either 

* for hire or otherwise within the Port 
Rangoon, should apply to $he Port 4 
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missioners for g license, and the written 
statement further shows that the conten- 
tion of the accused was that boats dis- 
charging merchandise brought from the 
' District outside the Port to the mill which 
was within the Port is not ‘plying for the 
landing and shipping 
within the Port of Rangoon’: The word 
" ply" did not necessarily mean to ply for 
hire but I think it means to doan action 
repeatedly. Before the Magisirate, I think 
the accused has admitted that he -used 
these Cargo Boats for the purposes of his 
mill, that is to say, for the purpose of 
bringing paddy from outside the Port to 
his mill and discharging it within the Port 
repeatedly, aud, therefore; that is an ad- 
mission that he plied these boats for the 
landing of merchandise. within the Port. 
The words in the rule “cargo boats which 
ply for the landing and shipping of mer- 
chandise within the Port” need not, I think, 
be restricted in meaning to both landing 
and shipping merchandise within the Port 
It means hoats which ply for the landing 
and boats which ply for shipping or both. 
In these circumstances, I think the con- 
viction was right and this application for re- 

| Vision must be dismissed. 

Application dismissed. 





(s. c. 4 Bur. L. T. 221.) 
LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 727 or 1910. 
December 7, 1910. 
Present;-—Mr. Justice Twomey and 
Mr. Justice Parlett. 


"NYO HLA AUNG-——APPELLANT 
versus 
-EMPEROR —REsPONDENT. 

Penal Code (Act XLV of 1860), ss. 97, 800, 302— 
Provocation — Blow inflicted by deceased in self-defence 
— Knowledge— Intention —Preswmption—Punishment— 
Accused intoxicated, 

A., B. and C., had been drinking together and were 
all more or less intoxicated. 4. prossed 0. to drink 
moreand on his refusing, A. gotangry and drew a 
clasp knife on C. B.,the deceased, interfered and, 
after vainly remonstrating with A, hit him with a 
"branch of a tree on tho head. Getting incensed at 
this, 4. inflicted on B. a fatal blow: 

Heid, that as the- deceased hit the appellant with 
the sole object of preventing him from stabbing C., 
in exercise of the right of private defence as laid 
down in section 97, Indian Penal Code, this provo- 
cation will not bring the appellant's act under the Ist 
ork exception to section 300, Indian Penal Code. 
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the effect-of the blow given by B.,onaman already, 
inflamed with drink, would be to deprive him of self 
control, this cireumstance may properly be taken 
into account in &warding punishment under sec- 
tion 302. 

In the majority of cases, the question of intention 
is merely a question of knowledge andit must be 
assumed that a man intends the natural or necessary 
consequences of his own acts. The accused must be 
assumed to have known that bodily injury, sufficient 
in the ordinary course of nature to cause death, would 
be the consequence of stabbing with a knife in the 
back. And, if the accused is assumed to have acted 
with this knowledge, he must necessarily be assumed 
to have had the intention, since assuming the know- 
ledge, the law will allow no other explanation of the 
act to be given. 


J. M.— v. Emperor. U. D. R. 1910, at p. 17; 8 Iud. 
Cas. 469; 11 Cr. L J. 659, distinguished. 


Appeal preferred against the convic- 
tion and sentence passed under section 302, 
Indian Penal Code, by the Additional Sessions 
Judge, Akyab, in' Sessions Trial No. 37 of 
1910. s 

Judgment, 


Twomey, J. —The appellant, Nyo Hla Aung, 
has been convicted-of murder and sentenced 
to death under section 802, Indian Penal 
Code, for killing Nya Daung by stabbing 
him in the back with a clasp knife on the 
28th August last. The two men, anda lad 
named Myat Tha U, had been drinking to- 
gether and were all more or less intoxicated. 
Myat Tha U had stood a pot of toddy and 
the appellantasked him to have another. 
When he refused the appellant got angry and 
drew a clasp knife on him. Myat Tha U 
moved away. Nya Daung interfered and, 
after vainly remonstrating with the appel- 
lant, seized a branch of a tree that was lying 
not far off and hit the appellant on the head 
with i$. itis described as a branch of a 
Banian tree 5 feet 7 inches in length and 6$ 
inches in girth weighing 305 tolas. Nyo Hla 
Aung was only slightly hurt but he was in- 
censed by the blow and he turned’ on Nya 
Daung and stabbed him on thearm.  There- 
upon, Nya Daang dropped the stick and 
turned away, when the appellant gave him 
the fatal stab in the back. 

The appellant was certainly drunk. Shortly 
after stabbing Nya Daung, he was found on 
all fours under a Zayat vomiting and crying. 
He showed a bruise on his head where he 
had been hit by the deceased. 

There is no doubt as to the facts and the 
‘only question is as tothe offence which the 


But as , appellant should be held ta have committed 
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and the punishment which should be im- 
pos@d on him. 

The learned Additional Sessions Judge 
appears to be right in thinking that the 
provocation given by the blow will not bring 
the appellant’s act underthe Ist Exception 
to section 300, Indian Penal Code, because Nya 
Daung was exercising the right of private 
defence. Nya  Daung clearly intervened 
with the sole object of preventing the appel- 
lant from stabbing the boy Myat Tha U 
and section 97, Indian Penal Code, pro- 
vides that ‘‘ Every person has a right” sub- 
ject to the restrictions contained in section 99 
to defend his own body and the body of any 
other person against any offence affecting the 
human body.” 

It is manifest that Nya Dauag acted with- 
in the restrictions imposed by section 99. 

*Exceptions 2 and 3 to section 300 are 
plainly inapplicable, and Fxception 4 must 
likewise be ruled out as the appellant acted in 

cruel manner and took an undue advantage 

jn using a clasp knife. 
. lt remains to decide whether, in view of 
‘the fact that the appellant was drunk, the 
specific intention which is a necessary in- 
gredient in the offence of murder can pro- 
perly-be attributed to him, or whether on 
that account he should be convicted only of 
‘the minor offence punishable under section 
304, Indian Penal Code. I have had the ad- 
“vantage of reading the Upper- Burma Ruling 
in J. M. v. Emperor (I), in which the 
learned. Judicial Commissioner lately ex- 
„amined the subject of voluntary drunkenness 
-as affecting intention in criminal acts. It 
.appears to me that the case now under con- 
'sideration obviously belongs to the " majority 
_of cases ” referred to in Mayne’ 8 Commentary 
(3rd Edition, page 427), i.e, the majority of 
cases in which thequestion of intentionis mere- 
.]y the question of knowledge. Itis necessary to 
-make the assumplion that a man intends the 
. natural or necessary consequence of his own 
act. The appellant in this case must be 
. assumed-to have known that bodily injury 
sufficient in the ordinary course of nature to 
' cause death would be the consequence of 
. stabbing Nya Daung with a knife in the 


back. And ifthe appellant is assumed to. 


. have acted with this knowledge, he must (in 
. Mayne’s words) “ necessarily be assumed ‘to 
: (D 910) 1 U. B. R. p. 17; 8 Ind. Cas, 469; 11 Cr, 
L J ERE 
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have had the imtention since assuming the 
knowledge, thelaw will allow no other expla- 
nation of the act to be given. 

It is not a case in whicha particular inten- 
tion has to be proved as in the Upper Burma 
authority noted above, where it was held that 
the element " dishonestly " had to be specifi: 
cally proved in order to establish the charge 
of robbery against a drunkén man. 

I would, therefore, uphold the convic- 
tion for murder, But looking to the facts I 
do not think it necessary to confirm the 
capital sentence. The deceased was justified 
in striking the appellant as he did,- butb- the 
effect of the blow especially on a man already 
inflamed with drink would be to deprive him 
of self control and this circumstance may 
properly ,be taken into account in awarding 
punishment. under section 302, -Indian Penal 
Code. 

` While confirming the conviction“ of mur- 
der, I would, therefore, commute the senteiice 
of death to one of transportation for life. " 

Parleft, J, —The finding was that accused 
stabbed deceased ‘knowing that he was 
thereby causing such injury as was likely to 
cause death and intending to cause'such in- 
jury." On this finding the learnéd Judge 
should have convicted the aceused' of cul- 
pable homicide not amounting to murder. 
See Po Sin alias Po Sin Gyi v. King-Emperor 
(2). There can be no doubt, however, that 
the proper intention to be imputed.. to. the 
accused was one of causing bodily injury 
sufficient in the ordinary course of nature to 
cause death and I agree that none of the ex- 
ceptions apply and thatthe conviction for 
murder should be affirmed. J concur in re- 
ducing the sentence to one of transportation 
for life. 

I would note that the record does not show 


_ that accused was specifically asked whether 


he meant to adduce evidence, and was called 
upon to enter on his defence as required by 
section 289, clauses (1) and (4), Criminal 
Procedure Code. Nor was the substance of 
his defence separately recorded (see Circular 
Memorandum, dated the 17th June 1903). 
Had the egy not been represented by ‘a 
Pleader these omissiofis might have become ot 
Serious importance. 
. Sentence commuted, 


(2) 5 L. B. R. 80; 3 Ind. Cas. 710; 10 Cr, L. J. 359. 
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(s. c. 4 Bur. L. T. 222.) 
LOWER BURMA CHIEE COURT. 
CrIMINAL REvISION 96 B or 1911. 
March 27, 1911 
Present: —Mr. Justice Twomey. 
AH SEIN-—AccusEp 
versus 


EMPEROR Orrosre PARTY, 

Criminal Procedure Code (Act V of 1808), s. 108— 
“Locality” meaning of —Searches—Evidence Act (I of 
1872), s.8, Espl. 2 — Admissibilty—Informer's state- 
ment Inference: 

The word ‘locality’ in section 103 of the Criminal 
Procedure Code does not mean the same quarter of 
the town as the place which is searched. 

An informer's statement to the Police that he had 
purchdsed opium from the accused is inadmis- 
sible unless it was madein the presence of the 
accused. 

The finding, in this case, of marked coins on the 
accused and of opium on the informer are circum: 
stances from which it may fairly be inferred that the 
accused sold the opium. 


Reference made by the Session Judge 
Toungoo, in his order in Criminal Revision 


No. 6 of 1911. 


d Order.—The responsibility of the two 
persons who were called to witness the 
search -was not impugned. They :do: not 
reside in the same quarter of the town as the 
accused. But I am not prepared to hold 
that the word ‘locality’ in section 103, 
Criminal Procedure Code, means: the same 
quarter of the town as the place which is 
searched. 

If the evidence of these bee witnesses is 
true, I think it is sufficient to establish the 
offence charyed against the accused. They 
Wew-the marked coins given to the informer 
and on going with: the Police to the house of 
the accused they “found the marked coins in 
the belt of the accused, while the informer 
produced a piece of opium. The informer’s 
statement to the Police that he had purchased 
the opium from the accused might be admissi- 
ble, if the statement was made in the presence 
of the accused (See Explanation 2 to section &, 
Evidence Act). - 

The Sub-Divisional Magistrate should have 
satisfied himself that the accused was 
present when the informer made.the alleged 
statement and should then have asked what 
‘the accused said on Shearing the informer's 
words. As the Sub-Divisional Magistrate 
omitted to ask these questions I agree with 
the Sessions Judge in thinking that the 
statement alleged to have been made by the 
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informer is irrelevant and should not have 
been recorded, 

Nevertheless, the finding of the marked 
coins on the accused and of the opium on the 
informer are circumstances from which it may 
fairly be inferred that the accused sold the 
opium. 

I see no sufficient reason for interference in 
revision. 


(s. c. 88 0.446.) ` 
CALCUTTA HIGH COURT. 
ORIGINAS CRIMINAL SESSIONS Cass. 
February 6, 1911. 
Present; —Mr. J istics Carnduff. 
EMPEROR-—CoxPLAINANT 
versus 


KERAMAT SIRDAR—AocQUsED. . , 
Evidence Act (I of 1872), s. 80—Plea of guilty — 
@o-accused—Removal of co-accused from dock—Adinfs- 
sibility of co-accused’s confession against remaining 
prisoner. 

- If one co-accused pleads guilty and is removed¢rom 
the dock and the other accused alone is tried, the 
confession of the former cannot be taken into con- 
sideration against the latter under section 30 of the 

Indin Evidence Act. 
Queen-Empress v. Pahuji, 19 B. 195, followed. 


Mr. Shelley Bonnerjee, for the Crown. |. 

J udgment.—In this case, five persons 
were placed before me in the dock, all charg- 
ed with dacoity. ` Four, of them pleaded’ 
guilty, while the fifth pleaded not guilty, I 
recorded -the former plea and indicated, 
my acceptance of it by directing that, in 
accordance with my usual practice, the 
accused be brought up for sentence at the 
end of the Sessions. The fifth is now on his 
trial alone, and the question has been raised 
whether certain statements made by ihe 
others can now be proved and taken irto 
consideration against him under section 30 
of the Evidence Act. Taking the àame view 
as was taken in Queen- Emperess v. Pahuja (1), 
Í am of opinion that this cannot be allowed. 

- [At the close of the trial of Keramat, who 
was found guilty by the Jury, his Lordship 
directed the other prisoners to be brought 
up, and setenced all the five accused to various 


terms of rigorous imprisonment. | 
(1) 19 B. 195. 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 1350 or 1910. 
: December 16, 1910. 

* Present: —Mr. Justice Holmwood and 
Mr. Justice Sharf. ud-din. 
ACHAMBIT DAS AND OTHERS—4TH 
PARTY— PETITIONERS 
Tersus 
[SARADA PRASAD HOLDAR AND OTHERS 


—Seconp PARTY— OPPOSITE- PARTY, 

Criminal Procedure Code (Act V of 1898), s. 148— 
Inguiry by kanungo—Legality—Kanungo's report and 
evidence— Report corroborative of sworn testimony— 
Evidence Act (I of 1872). 

Section 148 of the Criminal Procedure Code is an 
enabling section, and the deputation of a Kanwngo to 
make an inquiry under that section is not bad. 

Under the general provisions of law, any body who 
has seen a place may be examined asto what he saw. 
The Kanungo making the inquiry may give his 
deposition, and his report is admissible under section 
157 of the Evidence Act in order to corroborate his 
sworn testimony. 


*Rule against the order of the Deputy Ma- 
gistrate of Habigunge. District Sylhet. 


Babu Birendra Chandra Das, for the Peti- 
tioners. 

Babu Ambika Charan Das, for the Opposite 
Party. 


Judgment.—this Rule was issued on 
the ground that the report of the Kanungo 
‘was improperly admitted- under section 148 
of the Criminal Proceduté: Code. Now, it is 
perfectly clear that section 148 in an enabling 
section authorising a Diatrict’’ Magistrate or 
a Sub-Divisional Magistrate. to depute any 
Magistrate subordinate to him to make a 
Jocal inquiry and in that case it is not neces- 
sary to examine the Magistrate on oath, his 
report may be read as evidence in the case. 
But, under the general provisions of law, any 
body who has seen a place may be examined 
as to what he saw. And theonly difference 
is that he must come into the witness-box 
and depose as to what he saw. In this case 
a Kanungo was deputed to make a local 
inquiry. He went into the witnsss-box and 
gave his deposition. The only passage in 
the judgment which refers to the Kanungo’s 
evidence is a passage which we find was 
deposed to on oath by the Kanungo in the 
box, that is that ashes were found on the land 
as also the burnt spot. It is urged before us 
that the evidence on both sides was disbeliev- 
ed and i} at there was nothing else but the 
Kanungo’s report to iwn the balarce in 
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favour of the second party and that, therefore, 
under the rulings of this Court, the proceed- 
ing was erroneous inasmuch as the mere re- 
port of a local witness cannot be sufficient 
to establish possession of any party. 

But this is not the case; the Magistrate 
found that the evidence on both sides was 
very evenly balanced but there was a strong 
element of probability which turned the 
scale in favour of the second party. That 
alone would be sufficient. But it was the 
allegation of the second party that they 
had regularly cultivated the land and grown 
paddy onit for the last three years. And the 
other side, the 4th party, gave evidence ad- 
mitting that the land had the appearance of a 
cultivated land and not that of a pasture land. - 
But theysexplained it by saying that they were 
in the habit of giving the land one or two 
ploughings and then scattering a few seeds of 
paddy to grow along with the grass, This 
story was altogether disbelieved. Itis urged 
that the Magistrate might have got this 
question of the appearance of the land out 
of the Kanungo’s report. But, obviously, there 
was no necessity for him to do that. The 
allegations of the parties and the evidence 
on both sides admitted that the land had 
the appearance of a cultivated land. But, as 
the Magistrate has stated in his explanation, 
we can see no reason why if it had been 
necessary to use the Kaningo’s report it 
should not have been admissible under sec- 
tion 157 of the Indian Eviderce Act. in 
ordér to corroborate his sworn testimony—un- 
doubtedly it would have been. But it does 
nob appear to have been necessary. For all 
these reasons, the Rule must be discharged and 
the order of the lower Court upheld. 


Rule discharged. 





(s. c. 8 A. L. J. 658.) 
ALLAHABAD HIGH COURT. 
CURIMINAL Revision No. 160 or 1911. 
May 5, 1911. 

Present: —Mr. Justice Tudball. 
FAKHR-UD-DIN KHANC-—A»rLICANT 
versus 
EMPEROR—Opposite PARTY, 
Criminal Procedure Codecs (Act V of 1898), ss. 118, 
126— Security to keep peace—Power of District Magis- 

trate to cancel bond. 

Where a Magistrate has bound -over an accused to 
keep the peace, ib. is open to a District Magistrate 
to cancel a bond given by the accused for keeping 
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the peace but he is not empowered to cancel the 
bond of the suretyeand to send fhe accused person 
80 bound to jail. 


Revision against the order of the District 
Manite of Bareilly. 

Sital Prasad Ghosh, for the Applicant. 

x A. E. Hyves, Government Advocate, 
.for the Crown. 

Judgment. —The applicant, Fakhar- 
ud-din Khan, was called upon by a Mag- 
istrate of the first class to show cause under 
section 107 of the Criminal Procedure Code. 
After due inquiry,the Magistrate ordered 
him to file a bond with one surety to keep 
the peace for a certain period. He filed 
his bond together with his surety and this 
was accepted by the Magistrate. The Dis- 
trict Magistrate, subsequently, being of 
opinion that the person who stood as surety 
was apparently unfit, in that he could exer- 
cise’ no influence over Fakhr-ud.din Khan, 
passed au order to the following effect :— 
" Accordingly, I cancel the bond of the su- 
rety and direct that Fakhr-ud din be de- 
tained in jail, until he is able to furnish 
such a surety as shall exercise proper cn- 
trol over him. Fakhr-ud-din Khan has 
accordingly been put in jail.” The only 
section in the Code which enables a District 
Magistrate to cancel such a bond is section 
125, but; reading this section together with 
sections -L18 and 141, itis quite clear that 
the bond! contemplated by section 125 is the 
bond whigh has been given by the person 
against whom the order has been passed 
under section 118. Schedule 5 of the Code 
contains the form of the bond, which is 
usually taken in such cases. Form II is that 
which is iaken: in cases in which sureties 
also haveto be provided. It was open to the 
District Magistrate to cancel the bond which 
was given by Fakhr-ud-din Khan, in the 
present case under this section. But there 
is no section in the Chapter, under which he 
is empowered to take the step which he 
has taken. It would, no doubt, have been 
open to him, if he had thought fit to send 
the information and also the evidence. re- 
lating to it to the Magistrate who had 
passed the original order, and it might 
possibly have been open tothe Magistrate 
to reject the surety. But the District Magis- 
trate is not authorized to pass the order 
_that he has done, nor is he empowered to 
send the accused tojailin this manner. I 


-is rejected. 
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admit the application, set-aside the order of 
the District Magistrate. The applicant will 
be released at once. 

Pocs Order set aside. 


AJMER-MERWARA JUDICIAL COMMIS- 
‘SIONER’S COURT. 
MISCELLANEOUS CRIMINAL APPLICATION No. 13 
or 1911. 

April 3, 1911. 
Present: — Mr..E. G. Colvin, J. C., 
SHEOJI— APPLICANT 
versus 


EMPEROR-—-O»rosrrEg PARTY. 

Criminal appeal —Dismissal for default, opportunity 
to the appellant— Consideration on the merits, 

A. criminal appeal cannot be dismissed in defgult 
without being considered on its merits, though it may 
be dismissed summarily if there is no “sufficient 
ground for interfering. 


Petition for revision of the order of the 
District Magistrate, Ajmer, dated the 9th 
February 1911. 

Order.—tThe District Magistrate was 
not justified in dismissing this appeal in de- 
default. A criminal appeal cannot be dis- 
missed in default, although it may be dis- 
missed summarily, if the Appellate Court 
considers there is no suffieient ground for 
interfering, provided reasonable opportunity 
has: been given for the appellant or his 
Pleader to bo heard. It is doubtful whether 
such an opportunity was given in this case; 
and the appeal should in any case have been 
considered on ils merits. The appeal has 
now been considered on its merits by 
this Court; and on examining the record, 
and carefully weighing all the attendant cir- 
cumstances, I have not the least doubt that 
the appellant Sheoji was concerned in this 
crime with the other accused and that he 
has been rightly convicted. The application 


Application rejected, 
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e MADRAS HIGH COURT. 

CniMINAL Revision Cass No. 291 or 1911. 

Case RErFE2RED No. 40 or 1911. 
August 16, 1911. 
Present: —Mr. Justice Ayling and 
Mr. Justice Spencer. 

SUBRAMANYA PILLAT—CONPLAINANT 

tersus 
PAKIA NADATCHI—~Accusep. 

Criminal Procedure Code (Act V of 1898), s. 250— 
Penal, Code (Act XLV of 1860), s. 211 — False charge— 
Sanction of Police officer—Laying of charge sheet by 
a Constable— Discharge of accused — Award of com- 
pensation against Constable—Lllegality. 

Where, on an order made by an Assistant Superin- 
tendent of Police forthe proseoution of an accused 
under section 211, Penal Code, the accused was put 
upon her trial on a charge sheet laid by a Police 
Constable and the Magistrate directed her discharge, 
at the same time directing the Constable to pay 
acgused a compensation of Rs. 10: 

Held, that the order for payment of compensation 
was illegal, as the Constable was not the person upon 
whose complaint or information the order was made. 

Inve Keshav Laxman, 1 B. 176, relied upon. 


Case referred for the opinion of the High 
Court under section 438, Criminal Procedure 
Code, by the Sessions Judge of Tinnevelly. 


Order.—The Assistant Superintendent 
of Police sanctioued the prosecution for an 
offence under section 211, Indian Penal 
Code, of a Shanar woman who made a com- 
plaint to the village Munsif of her village, of 
robbery by five men. 

The Station House Officer concerned pre- 
pared a charge sheet, and ib was presented to 
the Joint Magistrate of Tuticorin by a Con- 
stable. The Magistrate tried the case and 
discharged the woman, and at the same 
time made an order under section 250, Cri- 
minal Procedure Code, against the Constable 
directing him to pay her Rs. 10 as compen- 
sation for making a vexatious complaint 
against her, orin default to suffer simple 
imprisonment for four days. 

We are clearly of opinion that the Con- 
stable was not, in such circumstances, " the 
person upon whose complaint or information 
the order was made." Compare In re Keshav 


Lagman (1). 
The order is illegal and is hereby set aside. 
Order set aside. 
(1) 1 B. 175. 
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MAROGOWDHA v. SRINIVASA RANGACHAR, 


MADRAS HIGH €OURT. 
Crumnan Revision Case No. 196 or 1911, 
CniuiNAL Revisron Petition No. 150 
or 1911.) 

August 15, 3911. 
Present: —Mr. Justice Phillips. 
MAROGOWDHA AND ANOTHER— PETITIONERS 
ACCUSED . 
versus $ 
SRINIVASA RANGACHAR —COMPPAINANT 


— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 429—Cutting ofa 
horse's ears— Whether amounts to maiming, 
4 Outting off the ears of a horse amounts to 

maiming” within the meaning of section 429, 

Indian Penal Code. 

Criminal Revision Case No. 583 of 1910, not ap- 
proved. 

Reg. v. Richard Jeans, 1 Car. and K. 539 and Reg. v. 
Owens, R. & M. C. C R. 205, referred to. 


Petition, under sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise the judgment, dated 
28th October 1910, of the Sub-Divisional First 
Class Magistrate of Kollegal, in Criminal 
Appeal No. 27 of 9110, confirming the convic- 
tion and sentence passed on the petitioners by 
the 2nd Class Magistrate of Kollega], in Calan- 
der Case No. 135 of 1910. . 

Dr. Swaminathan, for the Petitioner. 

Mr. C. F. Napier, on behalf of Government, 

Order.—tThe question is, whether cut- 
ting off the ears of a horse amounts to 
“maiming” within the meaning. of - sec- 
tion 429, Indian Penal Code. In Criminal 
Revision Case No. 583 of 1910. Munro, J., was 
ofopinion that cutting off the ear and tail 
of a buffalo did not amount to "maiming" 
bub he gives no reason. With all due 
deference, I am unable to accede to thie view, 
if it can be said that the facts are the same as 
in that case. 


Maiming is not defined in the Indian 
Penal Code but the definition givenin Web- 
stor's Dictionary is: “(1) The privation of 
the use of limb or member of the body by 
which one is rendered less; able to defend 
himself or to annoy his adversary; (2) 
The privation of any necessary part, crippl- 
ing, mutilation, injury, deprivation of 
something essential”. In Gour’s Penal Law 
of India, page 1769, we find: “maiming is a 
term of well-known import in English Law 
and is the same as mayhem, which meant 
the deprivation of a member proper for de- 
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fence in fight:..Itehas, however, since acquir- 
éd a wider significance and now means the 
privation of the use of a limb or member and 
implies a permanent injury. - wit does not 
then mean wounding, but wounding or other- 
wise injuring soas to entail a permanent 
injury". ` In Regina v. Ivichards Jeans (1), 
removing the end of a korse’s tongue was 
held not to ‘be maiming, onthe ground that 
n0 permanent injury was inflicted, the 
horse being able to eat and drink but un- 
able to eat quite so fast as before. The 
blinding of a mare’s eye by pouring nitrous 
said into it was held to be maiming [R. v. 

. Owens (2)]. Cutting off the ears does not 
mean the removal of the whole organ of 
hearing, but it is, J think, a permanent> in- 
jury to one of the members of the body in 
that it must permanently affect the sense of 
hearing, and it is certainly a mutilation, 
which is also one of the definitions in 
Webster’s Dictionary. Stress is laid on the 
permanency of the injury in the two Eng- 
lish casés cited. Vide also Russell on 
Crimes, Volume IT, page 976. I, therefore, 
hold that cutting off the ears of a horse does 
amount to maiming. _The petition is accord- 
ingly disinissed. 


. Petition dismissed. ] 
" (2) R. & M. C. C. R. 206. : 
~ (1) T Car. and K. 539. 


.— .(s. t. 28 P, W. R. 1911. Or.) 
“PUNJAB CHIEF COURT. 
CRIMINAL Permon No. 462 or 1911. 
a June 10, 1911. 
: ` Present; —Mr. Justice Johnstone. 
"L ALA— Convicr—P ETITIONER- 
versus 


' EMPEROR-— Pnose UTOR—- RESPONDENT, 

` Char ge— Defectire —Burgi Gry— Object to commit 
“adultery Oriminal Procedure Code (Act.V of 1898), 
ss. 222, 229." 


t A charge, which sets outa an intention on the part of m 
, Bh: accused person to commit an offence, bub of which : 


“intention there is ‘no evidence on- the record,-ig °° : : 
.- 5 e 


& fective and a conviction based thereon is illegal. 
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Petition, under section 439 of the Crimiral 
Procedure. Code, for revision of the orde? of 
the Sessions Judge, Shahpur Division, dated 
the 10th March 1911, confirming that of the 
Magistrate, Ist Class, Garh Maharaja, Tahsil 
Shorkot, dated the 20th January 1911, con- 
victing the petitioner. 

Mr. Nand Lal, for the Petitioner. 

- Judgment. The case is a peculiar 
one. Accused were chalaned by a Sab- 
Inspector, who noted that they had gone nob 
to steal but to commit adultery with the wife 
of the complainant. The evidence was taken 
by the: Magistrate. He never asked any wit- 
ness, so-far as I can see, whether there was 
any ca?son with the woman, nor was she 
questioned on the subject ; and the complain- 
ant himself never hinted at such a thing. 
The Magistrate in framing charges abstained 
from entering in them the motive of the 
house- breaking: indeed, the charges as written 
do not come under section 457, Indian Penal 
Code, atall. As regards the idea that theft 
was the object of the affair, it seems absurd 
that any such dangerous attempt should be 
-made in a house which probably did not 
contain Hs. 5 worth of moveable: property all 
‘told. No questions, were put to any witness 
as tothe property in the house being such 
‘as would tempt a thief, 

In these circumstances, I think petitiones 
is entitled to an acquittal. The charge against 
him gave him no idea that he was to be alti- 
mately convicted of burglary with intent fo 


“commit adultery ; and the whole case, if the 


manner of itj coming to light is also consider- 
ed, is so suspicious that I accept the revision 
‘and acquit the petitioner, t 

: l6 seems to me an extraordinary ing that 
the learned Sessions Judge should have 
thought it right to confirm the conviction on 


“such a charge as Mr Broadway drew up, 
“reading into ib matter for which there is no 
‘foundation except the opinion of the Thana- 


dar and which, further, petitioner had no Op- 
portunity to meet, ; 


Revision accepted, : 
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KALA SINGH V. EMPERGR. 


(s. c. 25 P. W. R. 1911 Cr..) 

e PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 166 or 1911. 
March 31, 1911. 

Present:—Sir Arthur Reid, Kt., Chief Judge, 
and Mr. Justice Kensington. 
KALA SINGH—CozuviOT—A PPELLANT 
versus 

EMPEROR —PaossgcuTOR—R ESPONDENT. 

Murder —Poisoning by Opium—Circwmstantial evi- 
dence—Insufficient for conviction. 

A. died froman overdose of opium. The prose- 
cution evidence was that B., the accused, had mixed 
some sugar with milk which he gave to A., to drink: 
A. drank the milk and about half-an-hour afterwards, 
heexhibited symptoms of having been poisoned or 
drugged, and attributed these symptoms to the milk 
given to him by B. 

Held, that this evidence was not sufficient to place 
the guilt of B. beyond all reasonable doubt, es- 
pecially as no strong motive for the murder was made 
out, and as there was no inherent improbability of 
tfe deceased being an opium eater. 

: Appeal from the order of the Sessions 
Judge, Ferozepur Division, dated the 14th 
February 1911, convicting the appellant. 

Rai Shaib Pandit Sheo Narain, for the Ap- 
pellant. 

Lala Mul Chand, for Government Advocate, 
for the Respondent. 

J udgment.—This case has come to us 
on appeal and under section 374 of the Code 
of Criminal Procedure for confirmation of the 
capital sentence passed on the appellant for 
the murder of Ratan Singh, Mahant of Dehra 
Mastan Singh, at Muktsar, on the 24th Octo- 
ber, 1910, late in the evening. 

The case for the prosecution is, that the 
appellant, who distributed mill&fo the Mahant 
and others connected with thé Dehra that 
evening, introduced into the milk which he 
gave to Ratan Singh morphia, or some other 
preparation of opium. Hari Singh, Mahant 
of another institution, who was on the pre- 
mises, did not come to the place at which the 
milk was distributed but drank without any 
ill effect, milk sent to him just before Ratan 
Singh drank. Dharam Singh, aged twenty 
six, sewak, or servant, of the Dehra, Natha 
Singh, aged sixty also employed at the Dehra 
and now deceased, and Hira Lal, aged nine- 
teen, who was being educated at Muktsar 
and had free board and lodging at the Dehra 
deposed that they saw the appellant put some 
sugar into the vessel in which milk was 
given to Ratan Singh before giving it to him. 

The first and the third witnesses deposed 
that the appellant stirred the milk with hfs 
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finger after pu£ting the suggr into it. Several 
witnesses deposed that Ratan Singh exhibit. 
ed symptoms of having been poisoned or 
drugged about half-an-hour after drinking the 
milk, and that he attributed the symptoms 
to the milk given to him by the appellant. 
One of the symptoms of which he complained 
—a burning liver is not one of the symptoms 
induced by opinm. The Chemical Examiner 
found, in the bottles containing Ratan Singh's 
stomach and its contents and “ washing”, 
morphia, described in his report as the active 
principal of opium. Examined as a witness in 
this Court he deposed that he was unable to 
say whether the morphia which he found 
was the result of partaking of opium in the 
form in which it is usually smoked or eaten, 
or of partaking of morphia as prepared by 
chemists, He further deposed that crystals 
could be made from optum by subjecting it 
to special processes, and that if these crystals 
were powdered and mixed with food or liquid 
and eaten or drunk in that form in sufficient 
quantity, the result would be the same as if 
opium in ordinary form, or morphic, had been 
partaken of, and that the result of the chemi- 
cal examination would be the same. The 
Police failed to discover any poisonous sub- 
stance in the appellant’s possession; various 
drugs found on the premises of the Dehra not 
in possession of the other, were chemically 
examined and found to contain various poisons 
otherthanopium, but no opium. Kahan Singh, 
witness for the prosecution, in charge of the 
milch-cattle of the Dehra, deposed that he was 
in the habit of eating op¢um but used not to 
give milk to Ratan Singh except when he 
asked for it. The record contains no evidence 
whether Ratan Singh was himself in the 
habit of eating opium but the habit of eating 
opium is so common among people connected 
with institutions of this description that 
we see no inherent improbability in his 
having been an opium, eater. The motive 
assigned by the prosecution for murder is, 
that the appellant as a disciple of Jowahir 
Singh, the previcus makani, considered 
his claim to the Mahantship superior to 
thatof Ratan Singh, who was Gurbhat of 
Jawahir Singh : and “there is evidence that 
other disciples of Jawahir Singh took active 
steps to secure the appointment of one of the 
disciples as assistant Mahant. The appellant 
was not one of the disciples who took these 
steps, 

. 
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As,pointed out by the Pleader for the ap- 
pellant, Ratan Singh's tenare of the Mahant- 
ship did not apparently precludethe appellant’s 
appointment as assistant Mahant, and the 
ease for the prosecution is, that the appellant 
was in charge of the kitchen. He would, there- 
fore, not improbably, be appointed assistant 
Mahant. The witnesses for the poseeution 
doubtlessly attributed Ratan Singh's death 
to the appellant and their belief in the appel- 
lants’ guilt would, unfortunately, account for 
their statements that they saw him mix some- 
thing with the milk. Itis extremely improb- 
able that, had the appellant intended to mur- 
der Ratan Singh, he would have made evi- 
dence against himself by mixing poison with 
the milk in the open and reckless way attri- 
buted to him by the witnesses for the prose- 
cution., These witnesses deposed that Ratan 
Singh drank milk only that evening and did 
not take his usual evening meal, the reason 
assigned being that he had taken his earlier 
meal later than usual, but it is quite possible 
that his want of appetite was due to illness 
and that he had taken an overdose of opium 
before drinking the milk, the action of opium 
varying from several hours to half an hour. 

On the record, we are unable to hold that 
the appellant’s guilt has been established be- 
yond all reasonable doubt and, differing from 
learned Sessions Judge and the assessors, we 
allow the appeal and set aside the conviction 
and the sentence, 


Appeal accepted. 





(s. c. 26 P. W. R. 1911, Cr.) 
PUNJAB CHIEF COURT. 
Criminat APPEAL, No, 179 or 1911. 
May 29, 1911. 

Present:—Sir Arthur Reid, Kr., Chief Judge. 
MEHR ILAHI—OComnvi0T—APPELLANT 
Versus 
EMPEROR— PROSECUTOR—RESPONDENT. 

Penal Code (Act XLV of 1800), ss. 161, 304 
and 330A—Murder—Causing death by negligent acts 
—Police officer—Bribe, proof * of—Causing hurt for 
restoring stolen property —Empert medical opinion. 

.. Section 304 A., of the Indian Penal Code, applies to 
acts which are not criminal in themselves but are 
punishable by reason of death having been caused. 

In order to establish a charge of bribery against a 
public servant, or of his having committed an offence 


in the discharge of his duties as such, the evidence , 


Should be conclusive, e 


* 


INDIAN CASES. 


93 


e 


Expert medical opinion as to post mortem appear. 
ances observed by the Surgeon who conducted the 
post mortem examination, is relevant. 


Appeal from the order of the Addi- 
tional District Magistrate, Lahore District, 
with enhanced powers under section 30, 
Criminal Procedure Code, dated the 16th 
March 1911, convicting the appellant. 

Messrs. Grey and Obedullah, for the A p- 
pellant. 

The Government Advocate, for the Respond- 
ent. 

Judgment.—tThis appeal and Crimi. 
nal Appeal No. 180 of 1911, can be disposed 
of together, the appellants having been tried 
jointly. The evidence on the record has 
been summarized and considered in detail in 
the able and exhaustive judgment of the 
Additional District Magistrate. The question 
for consideration is, whether that evidence 
establishes beyond reasonable doubt the guilt 
of the prisoners on all or any of the charges 
framed against them. The first appellant, 
Sub-Inspector Mehr Ilahi, was charged with 
having (1) on or about the 16th November, 
1910 at Khalal voluntarily caused hurt to 
Rods of Shadiwal for the purpose of con- 
straining him to restore or cause the restora- 
tion of property alleged to have been stolen, 
(2) at Atari on or abont the 18ih November 
being a public servant, obtained for himself 
a gratification of Rs. 40 other than legal re- 
muneration as a motive or reward for, for- 
bearing to keep the said Roda Jonger 
in custody; (3) at or near Shadiwal on 
or about the 26th November, caused the 
death of the said Roda by a negligent act or 
acts not amounting to culpable homicide, 

The charges against the second appellant, 
Maula Bakhsh Lambardar, were-the same ex- 
cept, that the second charge was of abetment 
of the second offence with which Mer Ilahi 
was charged. 

A cattle-theft was committed at Aya 
Nagar, 8 miles east of Shahdara, near Lahore, 
and Roda and others were suspected of com- 
plicity in the theft. The places referred to 
in the judgment are Bharat, about 3 miles 
north-west of Aya Nagar; Atari, 8 miles west 
of Shahdara; Thikranwala, a mile or so west 
ot Atari; Kalal, about 2 miles west of Thik. 
ranwala; Sharkpur, about 12 miles west of 
Kalal; Faizpur, about 8 miles west of Shark. 
pur; Sakshripur, about 7 miles west of Fam. 
pur; Shadiwal, 2 or 3 mifes south of Kalal 
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did: near the Ravi; Niaz Beg, about 4 or.5 
miles south. of Shadiwal, ón the metalled 
road between Lahore and Multan, and also 
on. the bank‘ of the Canal which runs west 
of Lahore and Muridwal, about half way bet- 
ween Shadiwal and Niaz Beg, but to the west 
of the latter. Niaz Beg and Muridwal be- 
ing separated from Shadiwal br the river 
Ravi 

On the 10th November, at 6 p. m., Mehr re- 
ported at the Shahdara Police Station, of 
which Mehr Ilahi was in charge, that cattle 
bélonging to himself and his brother Khushala 
and Sohan had been stolen, Bhagat Singh, 
Head . Constable, went to Aya Nagar 
that day.and Sajawal Khoji (tracker) follow- 
ed on the 12th. On the 14th, the appellants 
joined the investigation and went to Bharat 
where the tracks were lost. Lehna Singh, 
Dula Singh and Wadhawa Singh of Aya 
Nagar, Suraj and Waryam of Sherawala, 
Roda of Shadiwal and two supposed residents 
of Sakshripur were suspected of the theft. 
Khushala was sent by Mehr Ilahi with Cons- 
table Ghasita Ram to Kalal to send ihe 

haukidar to Shadiwal. These men went 
to Shadipur, inspected all the cattle there 
and brought Roda to Kalal. . Although this 
is denied by Khushala, ib appears to be es- 
tablished. 


"Musammát Fazlan, the wife 
his village, deposed that Roda and Imamdin 
left Shadiwal together for Kalal. 

Wadhawa deposed that he saw Immamdin 
at Shadiwal and Imamdin, Wadhawa and 
Khushala are the professed eye witnesses of 
Roda being beaten at Kalal. Their account 
of beating is,in my opinion, extremely im- 
probable. It is incredible that a Sub- 
Inspector of Police should act as recklessly 
as these witnesses allege that Mehr Ilahi 
acted in the matter of the alleged beat- 
ing and there are other improbabilities in 
their statements. 

The evidence on the 
indicate why Roda was so much more strong- 
ly suspected than the rest of the suspecis, 
and the evidence of Imamdin, Wadhawa 
and Khushala as to Imamdin’s presence 
at Kalal with Roda ard as to beating is 
contradicted ky a mass of evidence of vit- 
nesses apparently far more credible than 
these three witnesses. 


of Roda, 
Tmamdin, his nephew, and Samand, Jat of 


record does not 


It is, of course, easy * that Jhande ther hat- ‘been thrice " 


re [1911 


. . iu a er 

to say that a Sub-Inspector of Police and 
a -Lambardar charged-with serious offences 
would leave no stone unturned -fo ‘secure 
évidence in their defence, but the individual: 
credibility of the witnesses is a very impor: 
tant factorin considering the value of. the 
evidence, while Wadhawa, a suspect, deposes’ 
to the beating Waryam and Suraj, also 
suspecis, deny the beating. 

Wali Muhammad deposed that on the 16h 
of November he^'was at Kalal in the, dis- 
charge of his duties as a temporary Road 
Inspector and saw Mehr Ilahi on the 
road outside ‘Kalal; that before the Sub- 
Inspector arrived a constable arrived with 
a Mullah, said to be suspected of théft; that 
Mehr Ilahi came and sent the constable to 
Kalal for men ; that the tracks of the Mullah 
were examined and reported by the tracker 
not to correspond with any of the theives; 
that the Mullah was allowed to go away, 
and that there was no beating in the 
witness's presence. This witness was, on 
the date on which he gave evidence—3I1st 
January last—District Board Inspector of 
Roads at Gujranwala, and Tsee no reason 
for holding that this evidence is false. 


The line pursued by the defence was to 
pub into the witness-box all available persons 
mentidáed by the witnesses for the prose» 
eution as being present, or of whose pre- 
sence the accused had information, and the 
fact that these witnesses . contradicted 
witnesses for the prosecution does not in 
itself supply a reason for rejecting, their 
evidence. The defence had not to establish 
any motive for false evidence, while it was 
for the prosecution io establish the appel- 
lant’s guilt beyond reasonable doubt, but 
the record does contain evidence of causes 
which might very: possibly have ‘induced 
Jhande Khan, Za:ldar, to avail himself of 
an opportunity of paying off old scores 
against Mehr Ilahi. It is not denied that 
in the.Ohung Police Note Book of the 1Cth 
June 1909, Mehr Jlahi, then in charge, of 
that Police Sfation, reported’ that’ Jhande 
Khan took money? for the restoration -of 
stolen cattle, or that very shortly before 
November last Mehr Ilahi had handed ‘Jhande 
Khan up to the Superintendent of Police 
for persistently refusing to obey orders. On 
the 31st October 1910, Mehr Ilahi reported 
inform; 
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ed to go io the Shadiwal Police Station but 
cared ‘nothing for the orders and was most 
impertinent and unuseful", and that his ex- 
plauftion was unsatisfactory. ^ Mehr Ilahi 
added that he hoped some notice of the 
slackness shown by Jhande Khan will be 
taken. 

. Without going so far as to hold that 
Jhande Khan concocted evidence against 
Mebr Ilahi, I see no reason to doubt that 
he was aware of these reports and his in- 
fluence over the witnesses for the prosecu- 
tion, Shadiwal being in his zail, necessitates 
their evidence being scrutinized with even 
more than usual care, 

. Having regard to the mass of evidence for 
the defence which contradicts the evidence of 
Imamdin, Wadhawa and Kushala, I am unable 
to hold that the burden of proof which lay on 
the prosecution in respect of the first charge 
has been established. The witnesses relied on 
ns-establishing the second charge are (1) Sukh 
Dial of a village half a mile from Shadiwal, 
the residence of Roda and Imamdin, who de- 
posed that Samand and Imamdin borrowed 
from him Rs. 40, to give, to the Thanadar as 
a condition of Roda's release. The witness 
admitted that he paid no income-tax; that he 
was illiterate and was unable to account for 
irregularities in his account-books. The Dis- 
trict Magistrate noted that theaccount-book was 
blank after Samand’s account;(2) Inder Singh, 
next door neighbour and nephew of Sukh Dial, 
who supported the evidence of that witness; 
(3) Samand, Jat, of Shadiwal, who deposed 
that when Roda was taken off by the Police 
from Shadiwal, Imamdin accompanied the 
party to keep in touch with Roda, that the 
next night Imamdin returned with Raushan, 
Ohaukidar, and stated that the Sub-Inspector 
had. beaten Rodaseverely and Imamdin slight- 
ly, and wanted a bribe of Rs. 40, for the re- 
lease of Roda, The witness then described 
the incident of the money being borrowed from 
Sukh Dial, and deposed also to the facts on 
which the third charge was based; (4) Musam- 
mat Fazlan; (5) Imamdin. 

The allegation that f bribe was demanded 
is opposed to the theory for the prosecution 
that Mehr Ilahi let Roda go because the effects 
of the beating administered to him were much 
more serious than had been anticipated and 
having regard to the class of witnesses who 
deposed to this incident, I am unable to hobd 
that this charge has been established, The 
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evidence of the- payment to Mehr Ilahi being, 
in my opinion, as worthless as the rest of the 
evidence on this charge. 

The witnesses relied on as supporting the 
4th charge are Musammat Fazlan, Imamdin, 
Sardara, Muhammad Ali and Chiragh Din. 
It is necessary to say little more about the 
first three of these witnesses than that I am 
unable to rely on their evidence. The medical 
evidence establishes beyond all doubt that 
Roda was in a very bad state ; was suffering 
from mitral incompetency of the heart, a 
bronchitic condition of the lungs, and diseas- 
ed kidneys, that apart from any question of 
beating, he might have died from the diseas- 
ed condition of the organs, and might have 
died at any amount of heart disease or urimic 
poison. The weight of medical evidence is in 
favour of injuries found on Roda’s body being 
bed-sores, and although Doctor Fleming, who 
performed the post mortem examination is 
strongly of opinion that the marks were the 
result of beatingand has supported his opinion 
by reasons which, in the absense of other me- 
dical evidence, would naturally be accepted, 
Colonel Smith, aCivil Surgeon of considerable 
experience, and Doctor Owen were strongly of 
opinion that the marks caused were bed-sores, 
and in this conflict of medical opinion, the 
prosecution does not, in my opinion, derive 
any support from the existence of the marks, 
Although Colonel Smith and Doctor Owen did 
not actually see the body they were acquaint- 
ed with Doctor Fleming’s description of the 
appearance of the marks, and their opinion is 
entitled io considerable weight. Assuming 
that Musammat Fazlan and Imamdin believed 
‘that Roda’s death was accelerated by his 
having had to attend the Police investiga- 
tion, it is not surprising, having regard 
io their position in life, that they ex. 
aggerated matters and fellin with any at- 
tempt to get the investigating Sab-Inspector 
and the Lambardars into trouble. Samand 
was obviously a friend of Roda and identified 
himself with him. Sardara was Ohauktdar 
of Shadiwal and deposed that he received 
orders from Muhammad Ali of Muridwala, 
brother of Jhande Khan, Zazldar. Chriagh Din 
is Lumbardar of Niaz Beg and, according to the 
evidence of the prosecution accom panied Mu- 
hammad Ali of Muridwala tą inquire into the 
‘obstruction of Roda’s being taken to hegpital. 

Havingregard to the possibility that Jhande 
Khan was interested in getting Mehr Hahi 
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into trouble; it is not, in my opinion, safe to 
accept the evidence of these witnesses. In 
my view of the failare of the prosecution _to 
establish the facts relied on as supporting 
the charges, it is unnecessary to say more 
about the applicability of section 304A than 
that ib applies only to acts which are not eri- 
minal in themselves but are punishable by 
reason of death having been caused. 

For these reasons, I allow the appeal and 
get aside the conviction and sentence. The ap- 
pellant is discharged from his bail. 


Appeal ascepted. 





(s. c, (1911) 2 M. W. N. 6.) 
MADRAS HIGH COURT. 
Criminan APPEAL No. 81 or 1911. 
May 5, 1911. 

Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
NARAYANA MUDALY-—APPEULANT— 
PRISONER 
versus 
EMPEROR-—ÜCoxPLAINANT. 

Bvidence—Murder—8Single witness—Corroboration of 
his evidence — Conviction illegal and set aside. 

Where a person was convicted ona charge of 
murder, on the uncorroborated evidence of a single 
witness, which was once before diseredited: 

Held, that the guilt of the accused was not proved 
beyond reasonable doubt and that he was entitled 
to an acquittal. 

Appeal against the sentence of the Court 
of Session of the Coimbatore Division, in Case 
No. 115 of the Calendar for 1910. 

Mr. 0. F. Napier, for the Crown. . 

Judgment.—The conviction of the 
Sessions Judge is based really on the evi- 
dence of a single witness, Marimuthu. 
That witness had twice before denied all 
knowledge of the crime. He had, on being 
pressed by the father of the deceased, 
produced a cloth worn by the deceased and 
had been himself suspected in consequence. 
In these circumstances, we cannot act on his 
uncorroborated testimony. There is really 
no corroborative evidence or any important 
circumstances to support Marimuthu's state- 
ment. We cannot say that the guilt of the 
aecused is proved beyond reasonable doubt. 


We set aside the conviction and direct that ` 


the accused be set at liberty. . . 
^ Convictior set aside, 
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MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 263 or 1911. 
August 25, 1911. 

Present: —Mr. Justice Ayling and Mr. Justice 

Spencer. i 
NAGAMUTHU GOWNDEN—APPRLLANT 
vOETSUS 


EMPEROR-— RESPONDENT., 

Dacoity—Trial for dacoity —![rial partly with aid of 
Jury unnecessary. 

Ina trial of accused for the offence of dacoity, it 
js not necessary to try the case partly with the aid 
of a Jury. 

Queen-Empress v. 
referred to. 


Appeal against the conviction and sene 
tence by the Court of Session ofthe Tanjore 
Division, in Case No. 18 of the Calendar fór 
1911 

Mr. V. Purushotham Iyer, for the 
lant. 

Mr. P. R. Grant, for the Public Prosecutor. 

Judgment. The appellant made a 
confessional statement four days after the 
offence,in which headmitted having taken part 
in the docoity and in the burial of the corpse. 
We see no reason to believe that this state- 
ment was induced by any improper means. 
There is, further, the fact deposed to by the 
village Munsif andthe Sub- Inspector of Police 
that it was the appellant who pointed out 
the spot from which the corpse was exhumed, 
This evidence, in our opinion, wasrightly ac- 
cepted by the Sessions Judge, and, taken 
with the confessional statement, it fully 
warrants the conviction. We seeno reason 
to reduce the sentence. The conviction and 
sentence are confirmed and the appeal 
dismissed. i 

We may point out to the learned Sessions 
Judge that, in a case like the present one, it 
was not nevessary to try the case partly ‘with 
the aid of a Jury. Vide Queen Empress v. 
Valayan (1). 


(1911 


Anga Valayan, 22 M. 15, 


Appel- 


Q) Appeal dismissed, 
1) 22 M. 15. 
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(s. c.e10 M. L. T. 94.) 
MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 14 
or 1910. - 
February 10, 1911. . - 
Present; —Mr, Justice Abdur Rahim and 
Mr. Justice Ayling. - 
SRINIVASA ROW. APPELLANT 
versus Ze 
SAMA ROW-—RESPONDENT. 

Sale in eaecution —Proclamation—Error in stating 
decretal amount due—Estoppel. - 

An erroneous statement made in a sale proclamation 
signed by the decree-holder of the decretal amount 
due does not create an estoppel against the decree- 
holder unless the jadgment-debtor hasin any way 
been prejudiced by the erroneous statement. 

Appeal against the decree, dated the 16th 
November 1909, of the District Court of South 
Arcot in Appeal Suit No. 182 of 1909, present- 
ed against the order, dated the 7th June 1909, 


in E. P. No. 4, E. A. No 2 (M. A. No. 216 of , 


1909), in Original Suit No. 109 of 1901 on 
the file of the District Munsif’s Court of Tiru- 
koilar. 
Mr. T. R. Ramachandra Aiyar, for the Ap- 
pellant. X F 
Mr. T. Natesa Atyar, for the Respondent. 


Judgment.—We think the learned 
District Judgé was not right ia holding that 
there was any question of estoppel in this case. 
The judgment-ereditor received Rs.- 1'2 on 
the 24th. September 1906 from the first defend. 
ant andon the 27th July 1908 he applied for 
execution of the decree for the -balance. On 
the 26th September 1908, he filed -an appli- 
cation under section. 258, Civil Procedure 
Code, asking that the property of the first de- 
fendant in the suit might ba released from at- 
tachment, as he had paid Rs. 124. Rapees 112 
paid by the Ist defendant on the. 24th 
September 1906 would amount with in- 
terest to: Rs. 124 on the 26th Sapteambar 
1908. It appears that the cleck responsi- 
ble for the drawing up of the sala pro- 
clamation made a, further - deduction of 
Ra.124 from the:amount daa in addition.to the 
dedaction of Rs; 112 paid on the 24th Sap: 
tembar 1903, andthe judgment-ereditor signed 
the sale proclamation, The question is, whe- 
ther, as a matter of fact, there were two pay- 
ments of Rs. 112, and Rs. 124 by the 1st de- 
fendant. The jodgment- creditor examined 
ihe first defendant, who deposed that he had 
made only one payment, and swore to the same 
effect himself. 


^. @ 
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No evidence was adduced by 
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the 3rd defendant to prove that the Ist defand* 
ant had made two payments. The District 
"Munsif held, on the evidence which was unre- 
butted, that only Rs. 112 was paid, and ib 
seems to us that he could hardly have arrived 
ata different conclusion. The learned Dis- 
trict Judge does not say, that he does not be- 
lieve the evidence adduced by the judgment: 
ereditor, but says that the 3rd defendant was 
made to believe that a less amount was dué 
on the deeree than what was actually due, and 
that the judgment-creditor was estopped from 
contending otherwise. Bat, in the absence of 
anything to show that the 3rd defendant was 
in any way prejudiced by the erroneous state- 
ment in the sale-proclamation, there could be 
no question of estoppel. The order of the 
District Judge is set aside, and that of the 
District Munsif restored with costs in this and 
in the lower Appellate Court. 
Order set aside, 





(s. c. 10 M. L. T. 163.) 
MADRAS HIGH COURT. 
Lerrers Patent Appeat No. 60 or 1910. 
March 30,-1911. i 
Present:—Sir Ralph Benson, Judge, and 
. Mr. Justice Sundara Aiyar.. 
A. P. PATCHAPERUMAL CHETTY— 
PEfITIGEEG-— 5 PERDIARE 
versus 
G. E. SAMPATHU CHETTY— 
RESPONDENT. 

Pr T" Small Cause | Court —Ex parte decree -— 
High Court Rules, r. 98 —Civil Procedure Code (Act F- 
of 1908), s. 115—Revision. 

Where a defendant in a case in the Presidency, 
Small Cause Court appeared and produced evidence 
in support of his case but subsequently failed to 
appear, and the J udge did not act under Yule 98 of: 
the Rules framed by the High Court, but disposed of 
the suit as one heard altogether ew parte: Held, that 
it was a proper case for interference undér section 
115, Civil Procedure Code, especially ns the plaintiff 
might not have been allowed recourse to the Full 


Court. 
‘ Maharaja of Vizianagaram v. Iingam Krishna 


Bupathi, 12 M.L.J. 473; Coppa D' Angelis v. G. D' Angelis, 
18 M. L. J. 566; 4 M. L. T. 826, referred to. 

Appeal, under section 15 of the Letters 
Patent, against the judgment and order of his 
Lordship the Hon.. Mr. Justice Miller, re- 
ported in 8 Iud. Cas. 160. 

Mr. G. Annaji Eau, forthe Appellant. 

Mr. C. V. Ananthakrishna diyar, for the 
Respondent, : IS 


$8 
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s ludgment.—m this case we. are val 
ppinion that the learned Judge of the. Small 
Cause.Court did not, in disposing of the suit 
in the manner in which he did on the 19th 
February 1909, keep clearly in.view the 
provisions of the Presideicy Small Cause 
Courts Act. His judgment seems to us, to 
show that he intended to deal with the suit 

. £% parte as if the defendant had never appear- 
ed at all ; his order, on the application to set 
aside his decree of the 19th February 1909, 
confirmed this impression. He ought in this 
case to have acted under rule 98 of the Rules 
framed by the High Court for the guidance 
of the Presidency Small Cause Court of Madras, 
as the defendant had previously appeared and 
some evidence on both sides had been recorded. 
Under that rule, no doubt, he could give per- 
ission to the, plaintiff to continue the suit in 
the absence of the defendant, but the learned 
Judge does not appear to have ‘acted under 
that rele. He did not intend, apparently, to 
exercise a discretion vested in him. In these 
circumstances, we cannot agree with Miller, J., 
that the plaintiff could be taken to have been 
permitted by the Small Cause Court Judge to 
continue the hearing, see Maharaja of Vizia- 
nagaram v. Lingam Krishna Bhupati (1). The 
Small Cause Court Judge does not refer to 
the evidence previously taken in the case. 
We must take it that he disposed of the suit 
as one heard ex parte altogether. We must, 
therefore, set aside the decree and the order 
of Miller, J., and direct the Small Cause Court 
to dispose of the snit afresh according to 
law. 

It is contended for the respondent that we 
should not interfere in revision, as the plaintiff 
could have taken his case to the Full Court 
of the Small Cause Court, and Coppa D'Angelis 
v. Q. D'Angelis (2) is referred to. But 
we think that this case is rather peculiar: 
If the plaintiff had appealed to the Full Court, 
he. might have been met by the plea that his 
applieation was incompetent as the snib was 
heard ew parte. We think, therefore, this case 
js a proper one for interferenca under section 
115 of the Civil Procedure Code. The appel- 
Jant must pay the respondent the costs of this 
appeal and of the revision petition. The other 
costs will abide the result. 

(1) 12 M. L. J. 473. 
(2) 18 M, L. J. 566; 4 M, L. T. 328. , 
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(s: c. 8 A. L. J. 896.). 
ALLAHABAD HIGH COURT. 
. First Civiu Apprar. No. 295. or 1910.. 
July 24, 1911. 

Present: —Mr. Richards, K. C., Chief Justice, : 

i “and Mr. Justice Tudball. E 
GANGA SINGH AND OTHERS— DEFENDANTS 
APPELLANTS 


versus s 
CHEDI LAL awp.OTHERS—PEDAINTIFFS— ` 


RESPONDENTS. 

` Pre- -emption — Custom or -contract— Wajib-ul-arz— 
Question. .of proof not of construction — Practice— 
Perject. partition—-Wajib-ul-arz after partition a yor- ^ 
batim copy of the former wajib-ul-arz. 

A village, Suram, was constituted of a single mahal 
in 1873. In the wajib-ul-arz of that year, there was 
the following provision as to pre-emption :— , 

“Tn future if any pattidar wishes to transfer his 
share by sale...to a stranger... first the sharers in 
the patti khas, then gattidars i in thok; and then digar 
pattidaran. deh shall have the, right to purchase.” . 3 

In 1883, porfect partition.took place and the village 
was divided into three separate mahals. The wajib- 
ul-arz“ prepared for each of the mahals was a verbatim 
copy of the wagib-ul-arz of- 1873. 

Upon the basis of the above wajib-wl-arz, the present. 
suit for pre- -emption was brought by a person, who 
was a co-sharer in a mahal different from that i in 

which the property sold was situated: , 

Held, that i£ the plaintiffs based their case on ambeh; 
they could noi sueceed, as-they were no parties to the j 
wajib-ul-arz of 1883 which related to a malial with 
which they had no concern. 

. Held, further, that if the plointiffs based thier claim. 
on. custom, they could not succeed. as they failed to 
prove the custom which thoy alleged. 

Dalganjan Singh v. Kaika Singh, 22 A. 1; Auseri Lal’ 
v. Ram Bhajan Lal, 27 A. 602; &. W. N. (1905) 116; 
2 À.L.J.318; Sardar Singh v. Ijaz Hussain. Khan; 
28 A. 614; A. W. N. (1906):134, commented on. - 

Per Richards, C. J. — In: pre-emption cases based on, 
custom, the'proper issue ought to be “does the custom 
alleged by the plaintiff: pre-emptor exist”? The-onng 
lies on the plaintiff and he must. establish his case by. 
the production of sufficient evidence. The proper issue 
is not, what is the true construction of this or that 
wajit-ul-arz. No doubt, it is quite true that the Court 
will have to consider, amongst other -things, the 
language of the wajib-ul-arzg when that docu- 
ment js adcuced in evidence, But the fact that 
the Court has to consider the language of the 
wajib-ul-arz does not make the construction of 
the vij ib-ul-arz the reali issue, or the equivalent of the 
real issue, inthe case. This is nota mere verbal dis- 
tinction. It is a real. distinction. which ought to.be 
carefully borne in mind. In cases based on contract, 
the considerations may be quite different. 

After considering thgevidence, whether such evi- 
dence consists solel y ofthe wajib-ul-arz, or partly of 
the wajib-ul-arz and partly of other evidence, it is the 
duty of the Court to come to & conclusion whether the 
fact of the existence of the custom is "proved ”, 7”, “dig: 
proved” or “not proved", within the meaning of the 
definition of the. words, given in:section 8. of. the 
Evidence Act, 
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Partition does not abrogate or cause an existing 
custom of pre-emption to oease to exist. The custom 
continues after partition, unless the co-sharersin each 
new mahal enter into à new arrangement between 
themselves. It might, perhaps, be open to the co- 
sharers in one mahal to make a contract with the 
co-sharers inother mahals. But this would be an 
unusual contract and it would require clear evidence 
to prove it. - 

The more unusual a custom or usage is, the stricter 
oughtto be the proof of its existence. This rule 
applies to customs or usagesof pre-emption just as 
much as to any other custom or usage. Ifthe custom 
claimed is of & common or usual nature, the wajib-ul- 
arz may be sufficient proof and justify the Court in 
coming to thé conclusion thatthe custom exists. If 
the particular right of pre-emption claimed is of an 
unusual nature, the wajib-ul-arz may be worthless as 
evidence or quite insufficient to prove the existence 
of the custom. 

Per Tudball, J.—The custom, as recordedin 1873, did 
not, and could not, refer to the state of affairs as they 
now are, when there are pattidars in the village who 
are not co-sharers in a great part of the village with 
each other. The record of the custom in 1873 must 
be readin the light of the then existing state of 
affairs in order that its true meaning may be grasped. 
The object of the custom, the cause of its growth and 
existence must also be kept i in view. 

Co-ownership is a necessary condition inthe exercise 
of the right of pre-emption based on custom. Of 
course, it is conceivable that a custom of pre- 
emption might possibly spring up among the separate 
owners Of separate mahals or separate villages for 
some special reason. It would be an unusnal and 
extraordinary custom and the person alleging it would 
have to prove it by clear, cogent and convincing evi- 
dence. A wajib-ul-arz is not conclusive evidence 
of any custom and where a plaintiff puis forward 
such an unasual custom and cannot point to a single 
instance of ils exercise within the memory or know- 
ledge of man, a Court would be justifielin holding 
that the plaintiff had uot proved the custom. 

In the case of an unusual and extraordinary custom 
(other than that of pre-emption), in which no 
instances are proved of the exercise thereof, the 
Courts have hesitated to hold that a custom is proved 
by the bare production of one or more «wajib-ul-araiz. 
There is no reason why the same rule should not 

-apply to the very unusual and extraordinary custom, 
under which a person, who isnot a co-sharer in the 
mahal and is not a co-owner with the vendor in any- 
thing, claims a right to prevent a man selling his 
propeity to whomsoever he pleases, 

First appeal from a decree of the Sub- 
ordinate Judge of Mainpuri. F 

Mr. Sarat Chandra Chaudhri (for Dr. 
Satish Chandra Banerjt), for the Appellants. 

Mr. M. L. Agarwala (with him Mr. Sundar 


Lal) for the Respondents. 
~ 
Judgment. 


Richards, C, J. This is an appeal in a 
suit for pre-emption. The admitted facts 
are as follows:—The property*in question 
is- situate in mauga Sutam, pargana Quraiya, 
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In 1878, mauza Suram constituted a singla 
mahal, The wajib-ul-arz of that date is pre- ' 
duced and contains the following reference to- 
pre. emption :— 

“In future if any pattidar wishes to 
transfer his share by sale. . . to a 
stranger. . . . first, the sharers in’ the: 
path khas, then pattidara in #hok, and then 
‘digar pattédaran deh,” shall have the right to’ 
purchase." 

In the year 1883 perfect partition took 
place and mauza Naram was divided into 
three separate mahuls. A copy of the 
wajib-ul-arz on partition was: copied out 
as the waayjtb-ul-arz for each of the new: 
mahals. i 

In the events which have happened, the 


- plaintiffs are not now co-sharers of the: 


vendor; that is to say, they are not o» sharers’ 
jn the same mahal, while the defendants ares 
strangers. 

Practically speaking, the two wajib-ul-ararz 
of 1872 and 1883 are the only evidence of the ' 
existence of rights of pre-emption in the' 
village or mahal. 

The oral evidence is quite worthless as 
supporting the particular custom claimed by 
the plaintiffs. The learned Subordinate 
Judge decided in favour of the plaintiffs 
and decreed the suit. The defendants ap-' 
peal. 
-~ The question is, have the plaintiffs a right 
of pre-emption based either on contract or 
on custom? It seems to me absolutely clear 
that the plaintiffs have no right based on 
contract. If any right of pre-emption ex- 
isted, other than a right based on custom, 
such right must exist by virtue of a contract, 
the evidence of which is the partition 
wajib ul-arz of 1883; but the plaintiffs cannot 
rely upon this woizb-ul-arz as a contract. 
They were no parties to it. The wajib.ul arz 
of 1883 in question is the wanb-ul-arz for 
Mahal Behari Lal, in which the plaintiffs 
are not co sharers and have no concern, Jf 
the entry in the wajtb-ul-arz of 1883 is a 
record of contract, the ‘contract was be. 


. tween the co-sharers in mahal Behari Lal. 


In my judgment, the case of the plairtiffs 
musb fail unless they can establish the ex- 
istence of a custom giving them a right of 
pre-emption notwithstanding that they are 
not co-sharers of the vendors. 

- I wish to say a few wordgas to what | 


. 
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copsider, as a general rule, is the proper 
method fer the Court to approach the con- 
sideration of pre-emption suits based on 
custom, because I think that the neglect of 
such method has led to much confusion 
and supposed conflict ofe judicial decisions. 
I think the same cause also has led the 
Courts into attempting to draw what, with 
great respect, ] must call almost ridiculous, 
distinctions between different wajib-ul-araiz 
particularly when regard is had to the 
circumstances under which such documents 
were prepared and the class of persons 
who prepared them. 

In pre-emption cases based on custom, 
the proper issue ought to be“ does the 
custom alleged by the plaintiff pre-emptor 
exist?” The onus lies on‘ the plaintiff and 
he must establish his case by the pro- 
duction of sufficient evidence. The proper 
issue is, not, whet is the true construction 
of this or that wajzb-ul-arz. No doubt, it is 
quite true that the Court will have to 
consider, amongst other things, the language 
of wujib-ul-arz when that document is ad- 
duced in evidence. But the fact that the 
Court has to consider the language of the 
wajib-ul-arz does not make the construction 
of the waejib-ul-arz the real issue, or the 
equivalent of the real-issue, in the case. 
This is nob a mere verbal distinction. It 
is a real distinction which, I think, ought to 
be carefully borne in mind. I am speaking, 
be it remembered, of cases of pre-emption 
based on custom. In cases based on contract 
the considerations may be quite different. 

To continue, after considering the evi- 
dence, (whether such evidence consist solely 
of the wajib-ul arz, or partly of the wajrb-ul- 
dra ard partly of other evidence), it is the 
duty of the Court to come to a conclusion 
whether the fact of the existence of the 
custom is “ proved,” “disproved” or " not 
proved.” I am using these expressions with 
the meaning given to them by section 3 of 
the Evidence Act. If the fact is proved, 
the plaintiff is, of course, entitled to a decree. 
If it is disproved, or not proved, the plaintift’s 
case fails. 

During the argument numerous decisions 
were referred to and the case has been 
presented to us as of considerable difficulty. 
It seems to me, however, that if we are at 
liberty to apply the simple and elementary 


rales which I bave mentioned above, all 
€ : : és 
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difficulty quickly disappears. A I said before’ 
the evidence in the present case must be 
treated as consisting of the two wajib-ul-aratz 
which are verbatim copies of each other. I 
am clearly of opinion that partiticn does not 
abrogate or -cause an existing custom of pre- 
emption to cease to exist. The custom con- 
linues after partition, unless the co-sharers 
in each new mahal enter into a new arrange- 
ment between themselves. It might, perhaps, 
be open to the co-sharers in one mahal to 


make a contract with the co.sharers in the, 


other mahals. But this would be an unusual 
contract, and it would require clear evidence 
to prove it. This view is, I think, supported 
by abundant authority, and if it is correct, 
it follows in the present case that the 
custom of pre-emption which existed in 1878, 
is the same.custom which existed when this 
suit was instituted. 

Now, what was the custom which existed 
in 1873? It wasa custom (leaving out im- 
material preferential rights) for sharers in 
the village to pre-empt as against strangers. 
But, in 1878 every sharer in the village 
must have been also a co-sharer with the 


vendor, because the village was the one single, 


mahal. It follows that there could never 
have been a custom of pre-emption in favour 
of persons who were not co-sharers with the 
vendor. This is sufficient to dispose of the 


case, unless it can be contended that co- 


ownership :was a matter of importance, I 
think it could hardly be contended for a 
moment that mere residence in the village 
would confer a right to pre-empt, or, that 
it was likely that such a custom would have 
grown up. It is absolutely clear that 
possession of a share in the village 
was an essential condition. The wajdb-ul- 
arz itself so provides. 
the possession of a share in the village 
was essential unless co-partnership with 
each other was also essential. Under the 
Muhammadan Law, from which customs 
of pre-emption are said to have been borow- 
ed, partnership is the most important fact. 
The importance of the existence of partner- 
ship between the gre-emptor and the vendor 
in pre-emption cases of zemindart property 
was considered at great length, and, I think, 


fully recognised by the five Judges who de-. 


cided the case of Dalganian Singh v. Kalka 
Singh (1). I propose to quote st some 
(1) 22 A.1, 


I eannot see why 
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length from the judgment in this case, 
because if the existence of co-ownership 
essential or important in pre-emption, ib 
should be borne in mind, when considering 
the probability or improbability of the 
existence of the custom claimed by the 
plaintiff in the present case and the weight 
to be attached to the wajib-ul-arz as evidence 
of it. At page 10, the Chief Justice says :— 
“The most essential feature of the co-parcen- 
ary body is the joint and several responsi- 
bility of the co-sharers for the payment of the 
Government revenue assessed on the mahal, 
coupled in cases of zemzndari tenure with 
the holding and management of the whole of 
the landa of the mahal by all the co-sharers 
in common. Itis for the mahal for ‘the 
local area held under a separate engagement 
for the payment of the land revenue,’ not 
for a village or other local area not being 2 
mahal, that the Settlement Officer frames the 
wajib-ul-arz. It is meant as a record of the 
contracts or the customs of tbe co sharers of 
the mahal. This being its object, it is, prima 
` facie, unlikely to include any contract or cus- 
tom which is absolutely independent of the 
continuance of the mahal as a fiscal and pro- 
prietary unit or of the co-parcenary body for 
which itis framed. Next, what is pre-emp- 
tion? It is aright very closely connec'ed with 
the objects of the co-parcenary system. Its 
essential purpose is the exclusion of strangers 
from the co-parcenary body and the main- 
tenance of the existing proprietary body 
throughout all changes of ownership.’ It, 
thus, prima facie implies that the co-parceners 
desire to preserve and not to destroy their 
mutual connection, and is prima facie in- 
applicable after that connection has been 
severed by a perfect partition." 

Again, at page i2 the Chief Justice quotes 
from the case of Motee Sah v. Musammat Go'lee 
(2): ‘Now, an essential condition of the 
existence cf a right of pre-emption is, that 
the parties claiming such a right shall he co- 
parceners in the same estate as those against 
whom the claim is made, a relation between 
tke parties which is extinguished by the very 
operation of partition sd the separate pro- 
prietorship thereby established.” The learn- 
ed Chief Justice adds :—"I infer that the 
wajib-ul-erz in that case confined the right 
of pre-emption to co-parceners of the vendor,” 


(2) (1861) N. W. P., S. D. A. 506, 
e 
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and it may be urged that the very question 
we have in this case to decide is, whether or 
not the wajib-ul-arz in the present case con 

fines the right of pre-emption to co-parceners 
of the vendor. With all respect, I think 
this is not the question. The question is, 
are we reasonably satisfied upon the evidence 
that the custom claimed by the plaintiffs 
exists? The wajib-ul-arz is not the custom. 
It is evidence of the custom, and in consider- 
ing the wajzb-ul-arz we are entitled to consider 
the condition of the village at the time the re- 
cord was made, the possibility or impossibility, 


‘the probability, or improbability, of such a 


custom then existing, and whether or not the 
officer, who prepared the wajib.ul.arz, was 
really recording the custom claimed. Again, 
at page 28 the Chief Justice says: ‘We are 
interpreting and applying a particular cuse 
tom of which the plaintiff claims the benefit. 
In considering ‘who is entitled to the benefit 
of a custom it is essential to see who are the 
persons among -whom it has in fact habitu- 
ally prevailed. It cannot be claimed by any 
one who is not & member of the class thus 
determined. Now, there can be no doubt as 
to what was the class of persons who, at the 
time when the wojib-ul-arz was framed, 
habitually exercised the right of pre-emption 
by virtue of the custom. They were the co- 
sharers of the undivided mahal which the 
village Serai Sitam then formed and no 
others. There was no distinction between 
share-holders in the village and cv-sharers of 
the entire village, there was only a single 
class of co-sharers. That is the only class 
among whom the custom actually prevailed, 
and to whom, therefore, the right belonged. 
It is now sought to apply the custom for the 
benefit of the plaintiff, who stands in a to- 
tally different relation to the village, to the 
vendor, and to the property sold. He is not 
a co-sharer of the entire village. He is not 
a member of the class who exercised the right 
of pre-emption at the time when the custom 
was recorded. He isa member of a class 
which only came into existence through the 
partition, persons who have shares in a parti- 
cular sub-division of the village. He is not 
even a co-sharer of the vendor. To allow 
him to pre-empt under the old wajib ul arz 
would be, in my opinion, to change the cus- 
tom while professing to aply it." The other 
Judges appear to have agreed*with the learn- 
ed Chief Justice, Knox, J., says: "I contur 
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id all that the learned Chief Justice has 
written.” 

It seems to me that the more unusual a 
custom or usage is, the stricter ought to 
be the proof of it existence, and that this 
applies to customs or usages of pre-emp- 
tion just as much as to any other custom 
or usage. If the custom claimed is of a 
common or usual nature, the wajib-ul-arz 
.may be sufficient proof and justify the 
Court in coming to the conclusion that 
the custom exists. If the particular right of 
pre-emption claimed is of an nnusual nature, 
the wajtb-ul-arz may be almost worthless 
as evidence or quite insufficient to prove 
the existence of the custom. In the pre. 
sent case I think that the custom claimed 
by the plaintifis is of an unusual nature, 
and, in support of this view, I refer [to the 
passages which I have quoted above and 
adopt whatthe learned Chief Justice has said 
on the importance of co-ownership in pre- 
emption. If this vexed question of pre- 
emption in the Province of Agra is to be 
settled by Legislation (and I hope it may be) 
I doubt very much whether any authority, 
who would be likely to be consulted, 
would suggest the propriety of giving a 
right of pre-emption to persons who were not 
co-sharers in the mahal. The expression 
pattidar deh in the wajtb-ul-arz of 1873 clear. 
İy applied to co-owners; but, even assuming 
for the purposes of argument that the expres- 
sion strictly construed means simply "shares 
in the village" and not “co-sharer in the 
village", nevertheless, after taking into con- 
sideration the time and circumstancas under 
which the wajib-ul-arz was prepared and the 
constitution of the village, so far from baliev- 
ing that the custom claimed by the plaintitf 
existed, I believe that it did not exist. I am 
certainly quite unable to say that the exist- 
ence of the custom has been proved. ` 

The only evidence produced, viz., the 
- wajib-al-arz does not convine3 me. The learn- 
ed Counsel for the respondents has referred 
to a number of authorities, and amongst them 
the case of Auseri Lal v. Ram Bhajan Lal (3) 
aud to case of Sardar Singh v. Ijaz Husain 
Khan (4). 

The first of these cases was a first appeal 
and the Court had to find on the question 


(3) 27 A. 602; A. W. N. (1905) 115; 2 A. L. J. 313, 
- (4) 28 A. 614; A. We N. (1906) 134. 
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of fact. The terms of the record.in the 
wajtb.ul-arz were very similar to the pre- 
sent case. Stanley, C. J., held that the 
Sharer in the village, who was nob a co-sharer 
with the vendor, had a right of pre-emption. 
At page 610, Burkitt, J., says: “Having bad 
an opportunity of perusing the judgment of 
the learned Chief Justice, I have come 
(though not without some hesitation) t» the 
conclusion that his decision as to the meaning , 
to be given to the words mauza or deh when 
used in a wajib-ul-arz is correct." Later on 
he says: "I have no doubt that in a large 
number of cases the word deh or mauza 
or gaon crept into the new wagtb-ul-arz 
through the ignorance or carelessness of 
the Settlement Officer’s muharrir when copy- , 
ing the wajib- ul-arz of the parent mauza. 
Stanley, C. J., at page 609 SAYS: “Finding 
then no ambiguity whatever inthe terms of 
the new wajib-ul.arz, iL appears to me that 
the Court is bound to construe them accord- 
ing to the plain sense of the words used, snd 
that we ought not to put a construction con- 
trary to the plain sense in view of anything” 
dehors the documents". It seems to me, with 
all respect, that this wasnot the correct way 
of considering the question. Does it not ap- 
pear as if Burkitt, J., was finding in favour, 
of the existence of the custom (a question of 
fact) or evidence which he considered of no 
weight or value whatever? If the view | 
taken by Stanley, C. J., be correct, the re-' 
sult might be that the Court, tying itself 
down to particular wordsused by: an ignorant 
or careless muharrir, would find in favour of 
the existence of an unusual and unnatural. 
custom which it was perfectly certain never 
existed at all unless it shuts its eyes to all 
other considerations save the actual words in’ 
the wajzb-ul-arz, 


In my opinion both the cases relied. 
on are contrary to the view taken by the, 
entire Bench which decided the case of 
Dalganjan Singh v. Kalka Singh (1). In the 
present case, I think that ihe learned Su- 
bordinate Judge was wrong, under the circum- 
stances, in thinking #hat there ‘could be a 
new custom or any variation of the custom 
after the partition, and that he ought to 
have applied his mind tv considering what. 


_was the custom recorded in the year 1873, 


and whether or not the custota that was then 


Qecorded was a custom which entitled .a 
» $ 
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person who was not.a co- athe with the 
vendor to pre-empt in the case of a sale bs 
one of the co-sharers in the village. Had 
he done so, and considered the great impro- 
bability, if not impossibility, of such a custom 
ever having existed, if he had taken into 
consideration that the record in the waitb-wl- 
arz must have been the result of instructions 
given by the co-sharers to the officer on 
matters concerning their co-parcenary rights, 
I think it very-improbahle that lie would have 
come to, the conclusion that the’ plaintiff 
had proved the existence of the custom - he 
claimed. 

The -learned Subordinate ‘Judge might 
fairly have cometo the conclusion that a 
custom of pre-emption existed among the co- 
sharers, but not the custom claimed by the 
plaintiffs; that is to say, a custom giving a 
right to a person who was neither a co-sharer 
with the vendor nor in the mahal. I have 
already given my reasons for holding that 
the plaintiff cannot succeed on the basis of 
pontraot. « I would alloy the appeal. 

. Tudball, J, —T fully sgree with the learned 
Chief < Justica: - Plaintiff. claims tho right to 
pre- empt, though ab the date. of ‘the sale in 
question, he had no share iu the mahal, and: 
was, therefore, not a.co-sharer with the vendor 
therein. If the ‘claim be based on contract; 
then his suit fails for the reason given by my 
learned colleague. If his claim be based on 
custom, then the custom put forward is one 
under which a pérson owning a share in a 
separate mahal, (that is, aseparateand distinct 
portion of a village which consists of several 
mahals), and who is. noba- member of the 
co-parcenary body to which the vendor be- 
longs and. is, therefore; not a co-sharer with 
the latter, has: aright to pre-empt | because. 
the vendor has trangferred his share to oue. 
who pr eviously owned no share in any of 
the mahnls in the village. In other words, the 
plaintiff says: “Though Tam not a co-owner. 
with. the, vendor, still I own a’ share in one. 
of the mahals i in the village and the castom. 
gives me a right-to pre- empt." To establish, 
his custom: he produced tke w 1jib-ul-arz o£ 
1873, a document drawn up prior to partition. 
and which, for the purposes of this judgment, 

'I assume to contain the relation of an exist- 
ing. custom.: That custom was one under 
which a member of an undivided co-parcen- 
„ary body could.pre-empt' if. any member of 
that body sold his share to a stranger. The 
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t 
A of the sadi was, clearly, to pr eyeut 
the introduction of an oatsider into the* co; 
pareenary body. ‘Such a person might be 
very unwelcome to the other members., But 
this is not the. custom which the present 
plaintiff now puts forward. The. original 
co-parcanary body has split up iuto several 
distinc: and separate such bodies, not one of 
which has any further connection or concern, 
in any way, with-any of the others. The words 
“pattidar deh” were used inthe wajzb-ul-arz 
of 1873 at a time when there was only one 
mahal. It does not follow that the: Courts 
must, on the bare meaning of those words, 
throw on one side and entirely leave oub of 
consideration, that "co ownership" which was 
at the root of the custom itself. The custom, 
as recorded in 1873, did not and could not 
refer to the slate of affairs as they now are, 
when there are p2ttidars in the village who are 
not co-owners ina great part of the village 
with each other. The record of the custom in 
1873 must be read in the light of the then. 
existing state of affairs in order that its true 
meaning may be grasped. The object of the 
custom, the cause of its growth and existence, 
must also be kept in view. Paying regard 
to all these points, it is clear to my mind that 
the document in question does nob prove the 
custom which is now.+put forward by. the. 
plaintiff. ET 
Turning now bo.the wajib-ul-arz of 1883, 
drawn up at partition for this mahal, we find 
that it is merely a verbatim copy of the old 
one of 1873. If it is not a record of an 
agreement between the co-sharers of this 
mahal, it must b» the record. of a custom 
existing among the co-sharers of the mahal 
which had only just come into existence and 
in which no new custom could possibly have 
sprung up. The wajib-ul-urz, ib must be. 
noted, is drawn up not for a village but for a 
mahal, and is,pupposed to set forth custom. 
obtaining among the co-sharers therein. if. 
it be taken that ib related to the old custom. 
which had previously existed, and which was: 
not necessarily destroyed by the partition,, 
we are again met with the difficulty that the. 
old custom contemplated the existence of co- 
ownership betweer the vendor and the pre-. 
emptor.: In the present circumstances that, 
co-ownership.does not exist. Muhammadan, 
Lew gives the right of pre- emption first-of all 
to Shofi-t-shartk, then to Skoft-i- khalit and, 
~ lastly to Shafi-c-jar. It originally applied 
e 
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to small plots of land and houses. In this 
couptry it has been extended to zemindart 
estates but never on the ground of vicinage 
alone. Where two co-sharers of such an 
estute have perfectly partitioned their shares 
80 as to entirely put an end to co-ownership in 
every way it has been distinctly ruled more 
than once that, under the Muhammadan 
Law, the right of pre-emption is lost; 
because after such a partition neither can be 
a Shafii sharik nor a Shafi-i-khalit; and 
vieinage alone in such cases gives no right 
of pre-emption. Jt is worthy of note that co- 
ownership in Muhammadan Law gives a prior 
right of pre-emption, and the customs which 
have sprung up among Hindus as well, in the 
cases of such estates, have always had as 
their basis the. existence of co-ownership 
among those persons to whom the custom 
applies. Of course, itis conceivable that a 
custom of pre-emption might possibly spring 
up among the separate owners of separate 
mahals or separate villages for some special 
reason. It would be an unusual and ex- 
traordinary custom and the person alleging it 
would have to prove it by clear cogent and 
convincing evidence, A wajib-ul-arz is not 
conclusive evidence of any custom and where 
a plaintiff puts forward such an unusual 
custom and cannot point to a single instance 
ofits exercise within the memory or know- 
ledge of man, the Court will, be justified in 
holding that the plaintiff: had: ‘not proved the 
eustom. In the ease of an unusual and 
extraordinary custom (other than that of 
pre emption) in which no instances are prov- 
ed of the exercise thereof, the Courts have 
hesitated to hold that a custom is proved by 
the bare production of one or more wajib- 
ul araiz: and I can see no reason why the 
same rule should not apply to the very 
unusual and extraordinary custom which is 
now pub forward in this case, under which & 
plaintiff who is not a co-sharerin the mahal 
and is not a co-owner with the vendor in any- 
thing, claims a right to prevent a man selliog 
his property to whomsoever he pleases. The 
clear issue 1s the existence or non-existence of 
this unusual custom, Can the plaintiff be said 
to have proved it by a waiib-ul-arz drawn up 
when the state of the village was very 
different to what it now is, and when 
co-ownership in one unit, namely, the 
mahal existed and all pattédars deh were co- 
owners with eaclt other which they now are 
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not. In my opinion such evidence is not only 
insufficient, but does not in the least go to 
establish the custom which is now put for- 
ward. I would, therefore, allow the appeal. 

By tHe Coort.—The order of the Court 
is, that weallow the appeal, set aside the 
decree of the Court below and dismiss the 
plaintiffs’ claim with costs. 

Appeal allowed. 





(s. c. 10 M. L, T. 188.) 
MADRAS HIGH COURT. 
Civit Revision PETITIoNn No. 383 or 1911. 
August 4, 1911, . 
‘Present: —Mr. J astice Sundara Aiyar. 
Tw re JOTHY MAHALINGA LYER— 


^ DEFENDANT— APPELLANT. 

Naah of plaint—Suit for partition—Amend- 
ment intoa claim under a Will—Civil Procedure Code 
(Act V of 1908), s. 116—Revision. 

Under the Civil Procedure Code of 1908, a Court’s 
power toallow amendment is very comprehensive: 
so, where a lower Court allowed a claim for par- 
tition to be amended into a claim partly for partition 
and partly for recovery of certain property, or in the 
alternative for a partition the High Court refused 
to interfere in revision. 


Petition, under section 115 of Act V of 1908, 
praying the High Court to revise the order of 
the Court of the Subordinate Judge of Maya- 
varam, ab Kumbaconam, in First Appeal 
No. 24 of 1911 (in O. S. No. 40 of 1910) 
dated the 8th February 1911. 

J4udgment,-—This is an application 
for the revision of the order of the Subordi- 
nate Court, Mayavaram, ab Kumbaconam, al- 
lowing an amendment of the plaint in a suit 
for partition. The amendment relates to 
certain items of property of which the plain- 
tiff claimed partition in the original plaint on 
the ground that they belonged to him and his 
uncle jointly. The defendant-uncle claimed 
the properties as his own self-acquisition. 
The plaintiff then alleged that, subsequent to 
the presentation of the plaint, he discovered 
that the properties belonged to himself exclu- 
sively under a Will and he wished tc amend 
the plaint by putting ina prayer for the re- 
covery of these items as his own exclusive 
property. As the amended plaint stands, the 
suit is for the recovery%f some properties as 
plaintiff's own exclusive properties or in the 
aliernative for a share of them and for a par- 
tition of other properties. It is contended 
here thatthe amendment has substantially 
altered the nature of the suis. This is no 
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doubt sò A suit ‘which was originally one 
for partition has now been altered into a suit 
partly for partition and partly for the re- 
covery of certain property as the plaintiff's 
own, or in the alternative for a partition, It 
would appear that the defendant in his writ- 
ten statement admitted the plaintiff's claim to 
partition of most of the other properties, and 
it is argued that the result of the amendment 
wculd be that a suit which might be easily 
terminated on the pleadings so far as the 
claim to partition is concerned has now be- 
come:a complicated one. Under the new Civil 
Procedure Code, the Court's power to allow 
amendments is very comprehensive. I find 
it difficult to say that the lower Court had no 
jurisdiction to:grant the amendment. At the 
same time, I think it is highly desirable that 
the Court should direct a separate trial of the 
claim with respect to the items to which the 
amendment relates. This will obviate all in- 
convenience to the defendants. With this ob- 
servation, I reject the application for revi- 
sion, 
Application rejected. 





(s. c. 10 M. L. T. 190.) 
‘MADRAS HIGH COURT. 
APPEAÉ "carNsT ORDER No. 144 or 1910. 
August 1, 1911. 
Presént:—Mr. Justice Ayling and 
Mr. Justice Spencer. 
ANA. PATTAR AND ANOTHER— 
- PLAINTIFFS —ÁPPELLANTS 
< versus 
C..S. SWAMINATHA PATTAR— 
- DeFENDANT— RESPONDENT. 3 

Appeal—Removal of. crops pending appeal by rese, 
pondent —Proper order. 

Where, during the pendency ofan appeal, the re- 
spondent has- removed the crops sued for, the only 
course.open is to.direct him to pay the appellants 
its net value i, e., its gross value minus the expenses 
of cultivation. 

Appeal against the order of the Dis- 
trict Court of Coimbatore, dated the 10th 
June 1910, in -C. M. P. No. 203 of 1910 
and passed in continuation of the orders, 
dated the 21st Marg; 1910 in Exe. 
eution Petition No. 14 of 1910, connect. 
ed with O. S. No. 21 of 1904, on the file of 
the Court of the Subordinate Judge of 
Coimbatore. 

Mr. C. V. “Anantakrishna Aiyar, for the 
Appellant. 
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Messrs. T. R. Ramåchendra  Áigar. mund: 
T. R. Krishmaswami Atyar, for the Respond- : 
ent. 

Judgment.— We think the order of 
the District Judge is incorrect: Vide 
Ramalinga v. Samiappa (1). It is, there- 
fore, set aside; but as we are informed. 
that the respondent has since removed 
the crop in dispute, the only course open 
to us is to direct him to pay the appel- 
lants its net value ze., the gross value 
of the crop (Ra. 960) minus the, expenses 
of cultivation (Rs. 499.8.0). This amounts 
to Rs. 460.8.0. He must also bear the ap- 
pellant’s costs in both Courts. ` 


Ordered accordingly. 
(1) 13 M. 15. 


Order set-aside. 





(s. c. 8 A. L. J. 886.) 
ALUAHABAD HiGH COURT. 
First Civit Appeat No. 386 or 1909, 

June 7, 1911. .. 
Present: —Mr. Justice Karamat Husain and 
Mr. Justice Chamier; 
BAKHT BAHADUR AND ANOTHER— 
' .— PLAINTIFFS—Á PPELLANTS 


versus 
INDER SAHAI—DEFÉNDANT— 


RESPONDENT, 

Contribution, suit for—Sale — Failure of. consideration 
—Payment of money by one of the persons jointly bene-, 
Jited —Proportionate Liability. 

One M., maternal grandmother of the plaintiffs, 
sold certain property without authority to J. J., who 
was at the time head and Manager of a joint -Hindu 
family, of which theplaintiffs and the defendant were 
also members, sold the property to B. In the sale-, 
deed he covenanted to indemnify the vendee against 
any loss, and at the same time executed a separate 
deed of agreementin favour of B, whereby he hypothe- 
cated, charged and made liable for the aforesaid debt, 
the said property until the minors who were interest. 
ed in the property might attain majority. The plain- 
tiffs, after attaining majority, sued B. for recovery of 
the property on the ground that M. had no authority. 
to make the transfer to J. The Court decreed their 
claim on the condition that they should pay the 
money which B. had advanced to J. as consideration 
of the sale and of which the plaintiffs as members of 
the joint Hindu family hadbenefited. The plaintiffs 
paid the money to B. and instituted this suit for 
contribution as against the defendant who also had 
been benefited from the money: 

Held, that the plaintiffs were entitled to recover ` 
the proportionate amount from the defendant. 

Held, further, thatthe failure of consideration forthe 
sale. of the property to B. by J. created a money liabi- 
lity which was aa good asa debt &nd the property, 
which was in the hands of J. and a portion of which 


108 


BAKHT BAHADUR t. INDER SAHAI 


hadepassed to the defendant could nob escape pro- 
portionate liability therefor. 

Webb v. Macpherson, 31 O. 57; 30 I. A. 238; 5 Bom. 
L. R. 838; 13 M. L. J. 389; 8 C. W. N. 41, referred to. 


First appeal from a decree of the Subor- 
dinate Judge of Bareilly. 
The Hon'ble Mr. Sundar Lal, (with him Mr. 
G. W. Dillon), for the Appellants. 
Mr. B. E. O'Oonor, (with him Messrs. 
TV. Wallach and Govind Prasad), for the Res- 
pondent., 


Judgment.—In 1890, the plaintiffa” 


maternal grandmother, Mulu Kuer, without 
authority, sold certain property to Jiwan 
Sahai, the paternal grandfather of the 
plaintiffs, for Rs. 17,665. Jiwan Sabai, who 
was ab the time the head and Manager of a 
joint Hindu family, of which the plaintiffs, 
the defendant and another person, with whom 
we are not concerned, were members, sold 
that and other property to Bhawani Kuer 
on the 9th of February 1892. In the sale- 
deed it was said: “Woe or our representa- 
tives have no proprietary right left in the 
property sold. If (God forbid) any ore 
should come forward as our co-sharer and 
should bring a suit or if the property sold be 
found encumbered in any way for any debt 
due by us, and the vendee should consequent- 
ly suffer loss, we, the vendors personally and 
our other property of every description, shall 
be liable and responsible to the extent of the 
amount of loss." In addition to the sale- 
deed,. Jiwan Sahai on same day executed an 
agreement inher favour in which he said: 
“I do hereby hypothecate, charge and make 
liable for the aforesaid debt until the afore- 
said minors attain majority and until the 
legal period for the claim which they may 
acquire after the death of Musammat Mulu, 
Kuer, and Musammat Sarsuti Kuer, their 
mother.” In 1904, the plaintiffs, who had 
come of age, sued Musammat Bhawani Kuer, 
and this Court gave them a decree for the 
property as the property of their maternal 
grandfather, Nityanand, and ordered them, in 
their capacity as members of the joint Hindu 
family, which was benefited to the extent of 
Rs. 17,400, to pay that sum to Bhawani 
Kuer. ‘The case is reportedin Himmat Baha- 
dur v. Bhawani Kunwar (1). Stantey, C. d 
in his judgment in that case said: It 
may be that the plaintiffs, if they pay this 
amount will bg entitled to recover contribu- 
tion from the other members of the family." 
(1) 80 A, 352. s 
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: After paying the sum of Rs. 17,400 to' 
Bhawani Kuer, the plaintiffs, on the 12th 
March 1909, instituted the suit ont of which’ 
this appeal arose for contribution in respect’ 
of half the sum paid by them. . f 
The Court below came to the conclusion’ 
that ib was not proved that the purchase of! 
the property in suit from Mulu Kuer, was 
for the benefit of the family and dismissed 
the suit. cdd 
In appeal by the plaintiffs it is urged that 
Jiwan Sahai, as the head of the family, was 
entitled to execute the agreement, dated ‘the 
9th of February 1892, that’ the sons and 
grandsons of Jiwan Sabai, cannot escape’ 
liability to contribute unless they show that 
the proceeds of the sale of the 9th of Febru- 
ary 1892 were applied to immoral purposes, 
and that the plaintiffs, having paid the whole 
amount, were entitled to be reimbursed by 
the osher members of the late Jiwan Sahai’s 
family in proportion to their interests in the 
family property, NE. o» 
There is no doubt that Jiwan Sahai sold^ 
the property belonging to the plaintiffs to 
Bhawani Kuer, and reosived the sum of 
Rs. 17,490 for the benefit of the family. It 
was on that gronnd that in Himmat Bahadur 


v. Bhawani Kunwar (1) the plain- 
tiffs were made to pay the entire sum 
of Rs. 17,409.to Bhawani Kuer. The de- 


fendant, Inder Sahai, asa membar of the 
family, is liable with the plaintitfa to refund 
the purchase-money to Bhawani Kuer. The 
plaintifs having paid the whols sum for the 
protection of their interests in the pro- 
perty as heirs of Nityanand, are entitled to 
contribution from the defendant. It is, how- 
ever, contended by the learned Counsel for 
the respondent, that by virtue of the express 
contract set forth in the sale-deed of the 9th. 
of February 1892, and the agreement of that 
date only such property as was hypothecated 
is liable, and that other property, which was 
in possession of Jiwan Sahai, on the 9th of 
February 1892, is not liable. i ; 

This contention, in our opinion, is unsound. 
Their Lordships of the Privy Council ‘in 
Webb v. Macpherson Œ), observe: — . 

“The Transfer of Property Act gives a 
statutory charge upon the estate to an unpaid 
vendor unless it be excluded by contract, 
Such a charge, therefore, stands in quite 

(2) 816. 57 ab p. 72; 30I A. 288; b Bom. L. R. 
0888; 18 M. L, J. 889 8 C. W, N 41. : 
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‘a different position from a vendor's lien. 
You have to find something, either an express 
contract, or at least something from which 
ib is a necessary implication thai such a con- 
tract exists, in order to exclude the 
charge given by the statute. In their 
Lordships’ opinion there is nd ground what- 
ever for saying that that charge.is execluded 
by a mere personal contract to- defer pay- 
nent for a portion of the purchase- money, or 


to take the purchase-money by instalments, . 


nor is it in their Lordships’ opinion, excluded 
by any contract, covenant, or agreement with 
respect to the purchase-money which is 
not inconsistent with the continuance of the 
charge.” 

The above observations apply with equal 
force to the stipulations made in the sale- 
deed and the agreement of February the 9th, 
1892. There is no express contract to the 
effect that no property in the hands of Jiwan 
Sahai on that date except the property hy- 
pothecated in the agreement, will be liable 
for the re-payment of the purchase-money in 
ease the consideration for the sale fails, nor 
15 there any necessary implication that 
it will not bs liable. The failure of con- 
sideration for the sale of the property to 
Bhawani Kuer by Jiwan Sahai, undoubtedly, 
created a money liability which is as good as 
a debt and all the property which was in 
the hands of Jiwan Sahai and a portion of 
which has passed to the defendant, Inder 
Sahai, cannot escape its proportionate lia- 
bility. 

We, therefore, allow the appeal, seb aside 
the decree of the Court below, and decree the 
plaintiff'r8E claim with costs aud interest at 
the rate of Rs. 6 per cent. per annum from 
the 12th of March 1909, up, to the date of 
payment, The amount decreed "wil be re- 


coverable from the defendant to the extent | 


of the family properiy which ` ‘eame into his 
possession. : 
Appeal allowed. 
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(s. c. 3 A. L. J. 894.) e 
ALLAHABAD HIGH COURT., 
Civit Revisron No. 10 or 1911. 
May 31, 1911. 

Preseni:—Sir George Knox, Kr., Judge, and, 
Mr. Justice Piggott. 
RAMCHARAN LAL—Prarstive—~ 
APPELLANT 
versus 
MUHAMMAD SHAFI-—DREFENDANT— 

RESPONDENT. . : 

Agra Tenancy Act (II of 1901), s. 06 — Question of 
proprietary title — Appeal to District Judge—Jurisdiction 
—Power of Court of first instance after remand— Civil 
Procedure Code (Act F of 1908), s. 115—Revision, 

A suit was instituted under section 95 of tho 
Tenancy Act, 1901, to determino the nature, extent 
and rent of a certain holding. The defendant pleaded 
that he was the proprietor of the holding. The 
Assistant Collector partially decreed the claim. On 
appeal, the District Judge decided the questien of 
proprietary title and remanded the case to the 
Assistant Collector for the .determination of certain 
questions as regards rent. After remand, the Assis- 
tant Collector dismissed the suit, holding that he was 
not competent to pass » decree as the suit could nob 
lie in his Court. On appeal to the District Judge, tho 
memorandum of appeal was returned on the ground 
that no appeal did lie to the District Judge: 

Held, that the District Judge had jurisdiction to 
hear.the appeal and that his refusal to hear it 
amounted to a failure to exercise jurisdiction vested 
in him by law: 

Held, further, that after the remand of the case 
from the District Judge, the Assistant Collector had 
no power to decide that the suit did not lie. 

Revision against the order of the District 
Judge of Allahabad. 

Dr. Satish Chandra Banerji, for the'Appel- 


lant. 


Judgment, —This application for re- 
vision is a good one. We have no doubt that 
the lower Appellate Court has failed to exer- 
cise a jurisdiction vested in it by law in refus- 
ing to hear the appeal. The suit wasa suit 
under section 95 of the Tenancy-Act to deter- 
mine the nature, extent and rent of a certain 
holding. The defence raised was that the uc: 
cupant of the holding was a proprietor. ` The 
Assistant Collector partially decreed the claim. 


, ån appeal was preferred to. the- District Judge 


who decided the question of, proprietary title 
but remanded the case to the Assistant Col- 
lector in order that the rent on a, portion of 
the land might be assessed, in accordance with 
certain conclusions at which he-had arrived. 


‘The case went back to the Assistant Collector 
who held that, he was not, e&mpetent to decree 


tbe case. He then dismissed the suit. "Again 
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an appeal was filed to the District Judge. By 
this time a District Judge other than 
the District Judge who had decided the 
appeal on the first occasion was the Judge. 
He held that no appeal Jay and returned the 
memorandum of appeal for presentation to the 
proper Court. We are asked to revise this 
finding and decree of the learned District 
Judge. As the question of proprietary title 
had been raised in the course of the suit and 
had been decided, the District Judge had 
jurisdiction. Furthermore, it was the duty of 
the Assistant Collector, when the case was re- 
turned to him, to proceed with the case. He 
could not arrogate to himself the power to 
decide that the suit did not lie. We, 
fore, allow the application with costs, set aside 
the decree of the Court below, and direct the 
learned District Judge to admit the appeal 
on the file of pending appeals and to dispose 
of it according to law. 
Application allowed, 





(s. c. 8 A. L. J. 914.) 
ALLAHABAD HIGH COURT. 
SECOND Crs:r Appear No. 207 or 1911. 
June 5, 1911. 

Present:—Mr. Justice Piggott. 

LACH RAM RAO AND ANoTHER— DEFENDANTS 
APPELLANTS 
versus 
JANGI RAI AND ANOTHER—PLAINTIFFS— 
RESPONDENTS. 

Limitation—Occupancy-holding—Structure made by 
mortgagee of accugancy-holding on the holding without 
consent of zemindar—Suit for removal of the structure 
—Injunction—Limitation Act (IX of 1908}, Sch. I, 
Arts, 82, 120. 

A suit by a zemindar for removal of a structure 
erected by the mortgagee of an occupancy-holding 
upon the holding without the zemindar's consent is 
governed by Article 32 of the first Schedule of the 
Limitation Act, 1£08, or at all events by Article 120 
of the Act as being a suit for an injunction. f 

Ganga Dhar v. Zahurriya, 8 A. 446; Jai Kishan v. 
Ramlal, 20 A. 519; Waziran v. Babu Lal, 26 A. 391, 
referred to. . 

Second appeal froma decree of the Dis- 
trict Judge of Ghazipur, reversing that of 
the Munsif of Saidpur. 

Dr. S. C. Banerji, for the Appellants. 

Mr. Gulzar? Lal, for the Respondents. 

Judgment.—lIt has been found in this 
ease that the plaintiffs-respondents are, the 
proprietors of ceftain lend of which the de- 


fendants-appellanis gre in possession as mort- 
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gagees of certain occupanoy- tenants. Accord- 
ing to the plaint, it was about the year 1900 
that the defendants, having obtained  posses- 
sion of the occupancy holding, procéeded to 
"get up thereon the structures, for the removal 
of which the present suit is brought. The 
one point now taken before me is, a or 
not the suit is barred by time. In view of 
the provisions of section 3 of the? Limita- 
tion Act, No. IX of 1908, I am bound to 
entertain this plea, although it was not taken 
at least in the particular form in which it is 
now taken before me, in the Courts below, 
namely, whether, asa matter of fact, the 
plaint discloses a cause of action upon which 
no suit ean now be brought by reason of the 
law of limitation. The plaint a3 it stands is 
unquestionably based on a mistaken view of 
‘the law of limitation applicable to this class 
of suits. The plaintiff says that the struc- 
tures were set up in 1900, but the cause of 
action accrued on the 5th of June 1910, be- 
cause on that date the defendants definitely . 
refused to accede to a request made to them 
by the plaintiff that they should remove the 
said structures. This involves a proposition 
of Jaw which is obviously erroneous, and 
which it has not been attempted to support by 
argument in this Court, The suit is virtual- 
ly one for an injunction. I have no doubt in 
my ows mind that the period of limitation 
applicable is that laid dewn by Articlé 32 of 
what is now the first Schedule of theIndian 
Limitation Act, No. IX of 1903. The defend- 
ants are persons who havea right to use 
certain land of the plaintiff for specific pur- 
pose; the case for the plaintiff is that they 
have perverted it to other purposes. The 
plaintiffs were bound to sue within two years 
of the time when the perversion first became 
known to them, or to their predevessors in 
title. Authority for this view is to be found 
in Ganga Dhar v. Zahurriya (1) and Jaikishan 
v. Ram Lal (2). The point seems to me per- 
fectly clear; but I may add that if Article 39 
be not applicable, it is clear that Article 120 
must lie. The latter Article was applied to a 
suit for an injunction in the case of Waziran 
v. Babu Lal (3). Mow, the only point 
which bas been seriously argued before me is 
that this plea of limitation either should not 
be allowed to be raised at all at this stage, or 
(1) 8 A. 446. 


(2) 20 A. 519. 
e(83) 26 A. 391, 
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at any rate shoutd not be allowed to prevail 
in the absence of a specific finding as to the 
time when the existence of the constructions 
in question came to the knowledge of the 
plaintiffs or of their predecessors-in-title. 
my opinion this issue does not really arise on 
the pleadings. . It was for the plaintiffs, in 
the first instance, if they intended to save 
limitation by showing that the constructions 
-complained of remained in existence ard in 
regular use for years without coming to the 
knowledge of the proprietors of the land on 
which they stood, io have said so definite- 
ly in the plaint, and to have put forward the 
date on which the existence of the said struc- 
tures became known to the proprietors as the 
date of the origin uf their cause of action. 
So far from doing this, they stated in para- 
graph 3 of the plaint, as a matter of personal 
knowledge, that the structures in question 
were made "about ten yearsago." It seems to 
me that.there was no room on the pleadings 
for an‘issue as to the time when the existence 
of these structures came to the knowledge of 
the plaintiffs. I hold that the plaint as it 
Stands discioses a time-barred cause of action. 
I accordingly set aside the decree of the lower 
Appellate Court and restore that of the Court 
of first instance. The defendants-appellants 
will get their costs throughout. 
i -Appeal allowed. 





s 


(s. c. BA. L. J. 918.) 
ALLAHABAD HIGH COURT. 
Finst Civi, APPEAL FROM ORDER No, 20 

or 1911. i 
May 29, 1911. 
Fresent:—Sir George Knox, KT., Judge, and 
Mr. Justice Piggott. 
RUSTAM ALI KHAN AND OTHERS— 
DEFENDANTS—Á PPELLANTS 
versus 
GAURA-—PraINTIFF— RESPONDENT. 

Mutation — proceeding —Compromise — Registration — 
Order of Revenue Court in mutation, whether confers 
title—Registration Act (III of 1877), s. 49—Admis- 
sibility in evidence of an unregistered compromise— 
Transfer of property, how effected. 

Where the law requires a registered instrument in 
order to affect a transfer of property by way of sale, 
mortgage, exchange or, gift, such transfer can 
only be effected by. registered instrument or by 
decree of a competent Court. 

Pranal Anni v, Lakshmi Anni, 22 M. 508; 26 I.A. 101; 
, Raghubans Mani Singh v. Mahabir Singh, 28 A. 78, 
followed. 

In a mutation case before a Revenue Court, the 
parties to the proceedings entered into a compromise 
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" under the authority of which they asked the Revenue 


Court to enter their names as proprietors iu *qual 
shares in respect of a certain plot, The Revenue 
Court passed order accordingly: 

Held, that the compromise, which was tendered in 
evidence as title-deed, nob being registered, was not 


^ admissible in evidence by reason of section 49 of the 


Indian Registration Act, 1877. 

Held, further, that the order of the Revenue Court 
in tke mutation proceeding conferred no title, 

Kashi Kunbi v. Sumer Kunbi, 32 A. 200; 7 A. L. J. 


4 208; 5 Ind. Cas. 234; Biraj Mohini Dasee v. Kedar 


Nath Rarmakar, 85 O. 1010; 12 C. W. N. 854; 8 C. L. 
J. 90; Muthaya v. Venkataratnam, 25]M. 553; Sadar-ud- 
din Ahmad v. Chajju, 31 A. 13; 5 A. D. J. 717; A. W. 
N. (1908) 264; 1 Ind. Cas. 558, referred to. 


First appeal from an order ofthe Addi- 
tional Judge of Jaunpur. 

Mr. S. A. Haidar, for the Appellants. 

Mr. Muhammad Ishaq Khan, for the Res- 
pondent. 

Judgment.—In this case Rustam 
Ali Khan, the principal defendent-appellant, 
took a mortgage of a half share in a certain 
house from one Musammat Mahtabo, and 
eventually brought the said half share to 
sale in execution of his decree. The plaintiff, 
Musammat Gaura, is own sister of Musammat 


. Mahtabo, she sues fora declaration that the 


entire house is her property, and that no 


' part of itis liable to be sold in execution of 


the decree obtained by Rustam Ali Khan 
on his mortgage. The plaintiffs case is 
that the house in suit did not form part of 
the estate of her late father, as inherited 
by her sister Mahtabo and Shitabo; she 
says that, on the contrary, this house had 
been sold by her father in his life-time to 
one Sheo Ghulam, and purchased from Sheo 
Ghulam by the plaintiff herself. The learn- 
ed Munsif who tried the suit in the first 
instance fixed funrissues; and it may, perhaps, 
save the parties trouble hereafter if we 
take occasion to remark in this place that 
the issues so tixed hardly seem to cover 
the whole ground. They take no account 
of -the pleas. raised in the fifth paragraph 
of the written statement: filed by Rustam 
Ali Khan, to the effect that he took his 
mortgage of half the house from Musammat 
Mahtabo in good faith, with the knowledge 
of the plaintiff, and under such circumstances 
as would justify a finding .that the plaintiff 
was allowing her sister, Maktabo, to appear 
as the ostensible owner of half the house. 
Of the issues fixed by him, however, the 
learned Munsif decided one only, the fourth, 
which referred to .certain proceedings in 
e. 
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mutation before a Revenue Court which 
follofred on the death of the plaintiff's father. 
There was a'dispote at that time between 
the plaintiff and her two sisters, and this 
dispute came before the Revenue Courts 
in @onnection with the question of the 
entries to be made in the Revenne registers 
‘consequent on the death of the father of 
these ladies. The plaintiff and her sisters 
filed before Revenue Court a petition of 
compromise, in which they explain how they 
have, settled the differences between them 
in reference to the estate left by their 
father. It is not denied that this petition 
deals with matters beyond the scope of the 
Revenue Court’s inquiry ; the order actually 
passed by that Court referred only to a 
certain plot of land Bs. 0-1-19 in area, and 
as to this it directed simply that the names: 
of the plaintiff (Musammat Gaura) and her 
sisters Mahtabo and Shitabo, and should 
be. recorded in the Revenue registers as 
proprietors of this plot in equal shares. 
The learned Munsif held in effect that this 
petition of compromise operated to confer 
upon the three ladies concerned a proprietary 
right to the extent of one-third each in 
the -house in suit; thab the plaintiff was 
bound by its terms, which were capable of 
being enforced as they stood, on the strength 
of the petition itself and of the order 
passed upon it by the Revenue Court ; and 
that, consequently, it was nob necessary to 
determine the issue whether .the entire 
house had ‘or had not passed to the plaintiff 
by purchase from Skeo Ghulam. On appeal 
from decree which followed on this finding, 
the learned Additional Judge points out 
thatthe petition of compromise relates ad- 
mittedly to immoveable property of a value 
execeeding Rs. 100;.that title in such pro- 
perty could only pass ‘by registered deed or 
by decree of a competent Court; that it did not 
appear from the facts as laid before him that 
the order in mutation passed by the Revenue 
Court referred to the house now,in suit at 
all, and that in any case the petition and 
the order of the Revenue Court therein 
could not between them operate so as to 
transfer proprietary title in the house from 
the plaintiff to any other person. He, there- 
fore,.set aside the decree of the first Court 
and .remanded. the case for trial with re- 
ference to the gemaining issues fixed. and 
to the pleadings of the parties, The defend- 
. 
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ants com3 fo .ns in appeal against this 
order of remand, which, however, seems to 
be clearly right. Where the law requires 
a registered instrument in order to the 
effecting of a certain transfer of property 
by way of sale, mortgage, exchange or gift, 
such transfer can only be effected by re- 
gistered instrament or by decree of a com- 
petent Court. In none of the numerous rul- 
ings to which we were referred, will anything 
be found to contradict this proposition of 
law, On the contrary, the principle involved 
appears distinctly in the ruling of their 
Lordships of the Privy Council in Pranal 
Anni v. Lakshmi Anni (1) and in the judg- 
ment of this Court in Raghubans Mani Singh 
v. Mahabir Singh (2), where the decree of a 
competent Court made good what would 
otherwise have been a defective title. Cases 
in which the weakness of an unregistered 
petition of compromise, not incorporated in 
any decree or order by a competent Court, 
to confer title, are numerous. We may 
refer to (a) Kashi Kunhi v. Sumer Kunhi (3); 
(^) Biraj Mohini Dasee v. Kedar Nath 
Karmakar (4) ; (c) Muthayya v. Venkotarat- 
nam (5), and (d) Sadar-ud-din Ahmad v. 
Charjn (6). This last is particularly in point 


- because dealing with a compromise filed in a 


mutation case. 


It was contended in argument before us 
that the plot of land referred to in the 
mutation order of the Revenue Court was 
identically the same property under a 
different description as the "house" which 
forms the subject-matter of the present suit. 
The point is by no means clear on the evi- 
dence as it stands;but it is not material 


“ for the determination of this appeal, because 


the order of the Revenue Court in mutation 
could not in any case operate so as to confer 
title. The fact is, the learned Munsif would 
seem io have tried to find a short cut to 
the decision of this case, by adopting a view 
of the law and the facts which was not 
put forward by either of the parties to the 
case. He says in effect that. Mysdiimat 
Gaura may have been full owner of the 


(1) 22 M. 608; 26 I. A. TOL 
(2) 28 A. 78. 
(3) 32 A. 206, 7 A. L. J. 206; 5 Ind. Cas. 234, 
. (4) 35 C: 1010; 12 C. W. N. 854; 8 C. L. J. 90. 
(5) 25 M. 553, MU 
(6) 31 A. 13; 5 A. L. J. 117; A. W, N, (1908) 264, 
lIud. Cas. 558. 
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entire house in swit in‘ her father’s life-time; 
but that after her father's death she convey- 
ed 'a ‘one-third: share in this house to each 
of her sisters, and: this, conveyance he holds 
to have been ab once effected and proved 
by the petition of compromise, and the order 
in mutation passed thereon by the Revenue 
Court. This is-not a correct view of the 
law; and if the petition of compromise was 
tendered in evidence as a title-deed, that 
is to say, as a document by which transfer 
of ownership was effected between Musammat 
Gaura and her sisters, ib was not admissible 
in evidence. by reason of section 49 of the 
Indian Registration Act (IIT of 1877). It 
would not appear, however, from a perusal 
of the pleadings that the case thus made 
out by the learned Munsif was the case set 
mp by the defendant Rustam Ali Khan. 
The -defendant's casa is that there was 
never any real transfer of ownership from the 
plaintiff's father to Sheo Ghulam, or from the 
latter to the plaintiff; that the house in 
suit formed part of the estate of the plaintiff's 
father at the time of his death, and was 
treated as such by the three daughters whea 
they settled their differences by the com- 
promise in.bhe mutation case. As bearing 
upon the issues thus raised, the proceedings 
before the Revenue Courts, including the 
petition. of compromise and the orders passed 
by the Court, are undoubtedly admissible 
in evidence, and must be taken into account 
for what they may be worth in deciding 
those, issues. 

The essential issues in the case still re- 
miin to be tried; and the learned District 
Judge was clearly right ia remanding the 
cass tò the first Court. for the purposs. We 
dismiss. this appeal with ‘costs. 

Appeal dismissed. 


. (s. c. 8 A. L. J. 922.) 
ALLAHABAD HIGH. COURT. 
Sgcoxp Civit Appear No. 1109 or 1910. 

Tan June 6, 1911. 
` Přesent: =Sir George Knox, Kr., Judge, and 
. Mr. Justice Piggott. 
SHEO DAYAL AND ANOTHER— DEFENDANTS 
` — Å PPELLANTS 
VETSuUS 
, JAGARNATH. AND ANOTHER— PLAINTIFFS— 


i RESPONDENTS. ' 
Pleáđdings—Question as to cause oy action—Taken 
. 





; INDIAN. CASES, 


111 


first in second appeal—Practice —Hindu Law—Joint 


family—Foreclosure suit—Sons not made party —Sust for 


redemption by sons —Alienation by father— Liability of 
sons. 

A plea that on the facts as stated in the plaint the 
plaintiffs have no right to the relief claimed goes to 
the very root of the case and can be allowed to be 
taken in second appeal. 

Secretary of State for India v. Sukhdeo, 21 A. 341, 
followed. 

The sons of a Hindu father governed by the Mitak- 
shara, whose property has passed ont of the joint 
family, whether by private sale in satisfaction of an 
antecedent debt or by an auction sale in execution of 
2 mortgage decree or by virtue of a decree absolute 
for foreclosure, are bound by it by virtue of their 
liability to pay their father’s debts not tainted with 
immorality. They cannot sue to set aside the 
alienation which has thus become final, except on 
some ground which would relieve them from the 
liability to pay the debt which is the consideration 
for the sale. They cannot succeed on the sole ground 
that they were not partiesto the suit on the mort- 
gage. 

, ro: Singh v. Aman Singh, 33 A. 7; 7 Ind. Cis 

2;7A.L. J. 852; Kehri Singh v. Chunni Lal, 
1 2 J. 216; 9 Ind. "Cas. 476; 33 A. 436, followed. 

Ram Prashad v. Ram Mohan, 80 A. 2:6; A. W. N. 

(1908) 106; 5 A. L. J. 267, not followed. 


Second appeal from a decree of the Dis. 


trict Jndge of Jhansi, confirming a decree 


of the Subordinate Judge of Jhansi. 

Mr. Sarat Ohan?ra Chaudhri (for Mr. 7. 
N. Ohaudhri), for the Appellants. 

Dr. S. C. Banerji (with him Mr. Bund: 
Lal), for the Respondents. 


Judgment.—the plaintiffs in this 
eas» are the sons of one Hanuman, who, in 
the year 1893, executed in his own name 
a mortgage by conditional sale of certain 
property, the stipulated period for re-pay- 
ment being four years. That period having 
expired, the mortgagee instituted a suit in 
1897, making Hanuman alone a party to 
the suit. There was a preliminary decree 
on the 29th of November 1897, and a 
decree absolute for foreclosure on the 13th 
of July 1898. The plaintiffs in the present 
case sue to redeem, upon the allegations that 
they were living jointly with their father, 


that the property mortgaged was ancestral 


property, and thai the mortgagee failed to 
implead them in his suit fur foreclosure, 
although he knew of their existence and 
their interests in the mortgaged property. 
The Courts below having decreed the claim, 
the first and principal point taken before 
us in second appeal is that the plaintiffs are 
not, entitled to any decree upon the facis 
seb forth in the plaint. We. have bad. to 
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consider whether we ought to allow this 
ple& in view of the fact that it was not 
taken before the lower Appellate Court. 
We find inthe written statement a general 
plea that the plaintiffs had mno right to 
redeem the mortgage. We find that the 
plea is one which goes to the very root 
of the case, being, as we have said above, 
a plea that on the facts, as stated in the 
plaint, the plaintiffs have no right to the 
relief claimed. Following the principle of 
the ruling of this Court in the case of the 
Secretary of State for India v. Sukhdeo (1), 
we think that we ought to allow this plea 
to be taken. We are further of opinion that 
it isa plea which, must prevail. There is 
one case of a Division Bench of this Court, 
namely, Ram Prasad v. Man Mohan (2), 
which is in favour of the respondents. Tt 
has been pointed out, however, in two sub: 
sequent cases, namely, Balwant Singh v. 
Aman Singh (8) ard Kehri Singh v. Chunni 
Lal (4), that the decision in Ram Prasad v. 
Ram Mohan (2) is not really to be reconciled 
with 
Bóneh case— Deb; Singh v. Jia Ram (5), 
which is the standard authority of this 
Court on this question. The property hav- 
ing passed out of the family, whether 
by private sale in satisfaction of an 
antecedent debt, or by an auction sale in exe- 
cution of a mortgage decree, or by virtue 
of a decree absolute for foreclosure, the sons 
of & Hindu father whose property has 
thus passed out of the family are bound 
by virtue of their liability to pay their 
father’s debt not tainted with immorality 
so that they cannot sue to set aside an alien- 
ation which has thus become final, except on 
some ground which wouldrelieve them from the 
liability to pay the debt which is the con- 
sideration forthe sale. On the authorities, as 
they now stand, it appears thatthe case of 
Ram Prasad v. Ram Mohan (2), has been so 
dissented from that we are not bound by it, 
and it can no'longer be accepted as good law. 
This appeal must prevail. We set aside ihe 
decrees of the Courts below and dismiss the 
plaintifi’s suit with costs. 
Appeal allowed. 

(1) 21 A. 841. 

(2) 30 A, 256; A. W. N. (1908) 106 ; 6 A. L. J. 267. 

(3) 88 A. 7; 7 Ina. Cos. 112; 7 A. L. J. 852. 

(4) 8 A. L. 3. 218; 9 Ind, Cas. 476; 33 A. 436, 

(0) 25 A. 214, * 
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ALLAHABAD HIGH BOURT. 
LETTERS Patent APPEAL No. 95 or 1910. 

June 16, 1911. ; 
Present; —Mr. Justice Banerji and 
Mr. Justice Tudball. 
BAHORAN UPADHYA- DEFENDANT 
— APPELLANT 
versus 
UTTAMGIR—PrAINTIFF— RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 21— Mortgage of 
occupancy-holding—Illegal—Mortgagee in possession— 
Suit by mortgagor to get back possession—Restitution of 
benefit. 

Under the Agra Tenancy Act, the mortgage ofa 
cultivatory holding is void, but the person, who made 
the mortgdge, cannot on principles of equity be 
allowed to take back the property unless he put the 
defendant mortgagee into the position in which he 
was before the mortgage and restore to him the 
money which he received from him. 

Fasih-ud-din v, Karamatulah, A. W.N. (1888) 128; 
Bhikhan Singh v. Har Prasad, 19 A. 35; Jiji Bhai Lal 
Das v. Nagi Gulab, 11 Bom. L. R. 693; 3 Ind. Cas. 761, 
relied upon. 

Madan Lal v. Mohamed Alinasir Khan, A. W.N. 
(1906) 189; 3 A. L. J. 476; 28 A. 696; Dipan Rai v. 
Ram Khelawan Rai,7 A. L. J. 880, 382 A. 388, 5 Ind, 
Cas. 557, distinguished. 


Letters Patent Appeal from a decree of; Mr. 
Justice Richards, confirming a decree of the 
District Judge of Ghazipur, confirming a 
decree of the Mursif of Ballia. 

Mr. M. L. Agarwala, for the Appellant. 

Mr. Sital Prasad Ghosh, for ihe Respond- 
ent. 


Judgment.—tThis appeal arises out 
of a suit brought by the plaintiff-respondent 
for possession of an occupancy-holding which 
he mortgaged to the defendant-appellant 
under a mortgage-deed, dated the 5th of 
August 1905, by which a principal sum of 
Rs, 499 was secured. The grounds on which 
the claim was put forward were, that the 
land mortgaged was the cultivatory holding 
of the plaintiff; that under the provisions; of 
the Agra Tenancy Act the mortgage of such 
land was void; that there was no consider- 
ation for the mortgage, and that it was nomi- 
nal and fictitious. It is admitted that under 
the mortgage the mortgagee obtained posses- 
sion of the property and that he is still ‘in 
possession. The Cowrt of first instance dec- 
reed the suit simply on the ground that ‘the 
property mortgaged was the cultivatory 
holding of the plaintiff, and the mortgage 
of it was void. The defendant appealed to 
the lower Appellate Court and raised. two 
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contentions ; first, that the holding was a fix- 
ed rate tenancy, ‘and second, that the Court 
of first instance should have ordered the 
plaintiff to refund the mortgagem-oney be- 
fore obtaining back. possession of the pro- 
perty. On the first point the lower Appel- 
late Court found that the tenancy was an 
occupancy-holding ; on the second point, it 
held that as a mortgage of such a holding 
was prohibited by section 21 of the Agra 
Tenancy Act, the plaintiff was entitled to 
recover. possession without refunding the 
money which he had obtained from the 
mortgagee. It accordingly -dismissed the 
appeal. A second appeal was preferred to 
this Court but it was dismissed by the 
learned Judge before. whom it came on for 
hearing. From the decision of the learned 
Judge of this Court this appeal has been 
preferred under the Letters Patent and the 
contention raised before us is that the decreas 
in the plaintiff's favour should have been 
made conditional upon his restoring to the 
defendants the benefit which he, the plaintiff, 
had obtained under the mortgage, that is, 
upon his paying back the mortgage money. 
We are of opinion that this contention is 
well founded. If; as a matter of fact, the 
plaintiff received from the defendant the 
amount of the mortgage, he should not be 
allowed to recover possession of the mortgag- 
ed property unless he restores to the defend- 
ant the benefit which he, the plaintiff, de- 
rived from the mortgage. It is true that 
under the Agra Tenancy Act the mortgage 
of cultivatory holding is void, but the person 
who made the mortgage cannot, on princi- 
ples of equity, be allowed to take back the 
property unless he put the defendant mcrt. 
gagee into the position in which he was be- 
fore the mortgage and restore to him the 
money which he received from him. This 
was so held in Fusih-ud-din v. Karamat-ul-lah 
(1). That was a case in which the proprietary 
right and interests ina mohal which purport- 
ed to include the vendor's interests in his sir 
land were sold, and the vendor expressly 
‘stipulated that he would.not claim occupancy 
rights in the str. He subsequently sued for 
possession of the sir as an ex-proprietary 
tenant. It was held that as the plaintiff 
asked for possession without tendering that 
portion of the purchase money-which was the 


price of the interest in the sir,it would be 
(1) (1888) A. W. N, 128. f 
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violating every principle of equity and good 
conscience to decree the claim. It was eon: 
tended in that case that the appellant was en- 
titled toa decree for possession without offer, 
or tender, or. payment of the. portion of 
the purchase-money given for the sir. The 
learned Judges, Edge, C. J., and Barkitt, J. 
observed: “We are here administering the . 
law and are bound to administer- that law 
as far as we can according to equity and 
good conscience, and it seems to us that if : 
we were fo pass a decree in favour of the 
plaintiff in this case, we would ba violating 
every principle of equity and good conscience 
by allowing a man by means of fraud, to keep 
in his pocket the purchaseemoney which hehad. 
obtainedfrom his vendee, and get back, by the 
assistance of the Cours, possession of the pro- 
perty which that purchase-moneyrepresented." 
In Bhikham Singh v. Har Prasad (2), which 


was converse of the caso last mentioned, the ya 
principlelaid down in that case was approved ` :i 
of. ln Second Appeal No. 200 of . 1911, - 


decided by oneof us on the 8:h of April 
last, the facts were exactly similar to the 
facts of the present case. It ‘was held that 
the plaintiff was not entitled to recover pos- 
session. having the money which he had re- 
ceived: from defendant as-considaration for 
the mortgage made by him. A similar 
view was held by Karamat Husain, J., in 
Dirgpal Singh v. Surat Upaddhis (3). The 
principle of thé ruling of the Bombay High 
Court in Jiji Bhai Luldas v. Nagji Qulab (4), 
is also to the same effect. The learned Vakil 
for the respondent has referred us to the 
decision of this Court in Madan Lal v. 
Mohamei Alinasir Khun (5). That case, in 
our opinion, is perfectly distinguishable 
from the present case. There tha tenant 
of the oceupaney-holding in question did 
not make a voluutary transfer of it, but 
his rights were sold by auction in execution 
of a decree and were purchased by his wife 
who subsequently transferred them to the 
defendant. This transfer was in violation 
of the provisions of the Tenancy Act and did 
not confer any title on the auction-purchaser. 
The tenant subsequently relinquished his 
holding, and thereupon the landholder 
brought a suit to recover possession of the 

(2) 19 A. 35. 

(8) 7 Ind. Cas. 738: 

(4) 11 Bom. L. R. 693; 3 Ind, Cas. 761. 

(5) (1906) A. W. N. 182; 3 A. L.e. 476; 28 A. 696. 
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land from the transferee. The plaintiff in 
tha& case had derived no benefit of which 
he could be held liable to muke restitution. 
That case, therefore, has no bearing upon 
the question before us. In our judgment, 
if the plaintiff received the mortgage-money 
from the defendant, he is not entitled to 
recover possession of the property mortgaged 
by him from the mortgagee unless he re- 
stores to the mortgagee the mortgage-money 
received by him. On the principle that he 
who seeks equity murt do equity, he can- 
not be allowed to retain the mortgage-money 
in his own hands and at the same time to 
take back the property. The case of the 
mortgagee under similar circumstances 
seeking to recover possession from the mort- 
gagor is different. "llis was pointed ont in 
Bhikham Singh v. HariPrasad (2) and in 
Depan Rat v. Ram Khelawan Rai (0). In 
the present case, however, the plaintiff al- 
leged that he had not received any part of 
the mortgage-money. This point was not 
considered by the Court below and no find- 
ing was arrived at in regard to it. We 
must, therefore, obtain from the Court 
balow a finding on the following issue which 
we refer to that Court under the provisions 
of Order XLI, rule 25 of the Code of Civil 
Procedure:— 

Was the amount secured by the mort- 
gage of the 5th of August 1905, or any 
part thereof, paid by the defendant to the 
plaintiff? 

The Court will take such additional evi- 
dence relevant to the above issue as may 
be tendered by the parties. On receipt 
of the finding. ten days will be allowed for 
filing objections, 

Issue referred. 
E (6) 7 A. L. J. 380, 32 A, 883; 6 Ind. Cas. 557. 





(s. c. 15 C. W. N. 1029.) 
PRIVY COUNCIL. 

APPEAL FROM THE CarcoTTA Hiem Court. 
July 12, 1911, 
Fresent:—-Lord Macnaghten, Lord Shaw, 
Lord Mersey and Mr. Ameer Ali 
Maharaja RAMESHWAR SINGH 
BAHADUR-— Pi AINTIFF— APPELLANT 
versus 
Tus SECRETARY or STATE roa INDIA 


' iy COUNCIL — DEFENDAN T— RESPONDENT. 
Malikana and *Dasturat grants before Permanent 


Settlemeni— Assessment — Whether fised or variable— 
Resumption of jagir by Government — Permanent Settle- 
ment—Lirbility of Government—Payment of both 
malikana and dasturat. 

The plaintiffs predecessor-in-title was the pro- 
prietor of a large estate out of which the then 
Emperor Alamgir carved several jagirs or revenue- 
free holdings. As the effect of the oreation of the 
jagirs was to diminish the owner's income, he became 
entitled to receive an annual payment from the 
jagirdars, known as dasturat or malikana. The East 
India Company, in its capacity of Dewan of Bengal, 
fixed Rs. 796 as the malikana to be paid to the 
plaintiff’s predecessor in respect of certain jagirs. 
When the Government resumed the jagirs, ib became 
liable to pay the malikana as the jagirdar. The 
muikana was an amount fixed and not a mere 
percentage dependent on the proceeds of the land. 

Subsequently, the' Government permanently settled 
certain jagirs : Held, that, it incurred no liability to 
pay an additional sum as malikana due in respect of 
the jagirs. 

A sum of Rs. 482 was entered as malikana in the 
account attached to the settlement of certain jagirs : 
Held, that it was an account made up for the 
purposes of the settlement only, and the references 
in it to malikana were made merely because the 
malikana wasan item to be taken into account in fixing 
the annual jama to be paid by the persons in whose 
favour the settlement was made. 

Appeal from the judgment of the High 
Court (Mitra and Caspersz, JJ.), dated Febru- 
ary 5th, 1907, reported at 11 C. W. N. 448, 
confirming that of the Additional Sub-Judge 
of Mozufferpore, dated December 17th, 1903. 

Messrs. L. DeGruyther, K.O., and Eddis, for 
the Appellant. 

Sir E. Richards, K. O., and Mr. Konstam, 
for the Respondent. 

Judgment. 

Lord Mersey,—' This is an appeal from a 
decree of the High Court of Judicature at 
Fort William in Bengal, dated the 5th Feb- 
ruary 1907, confirming a decree of the Judge 
of Mozufferpore, dated the 17th December 
1903. 

The action was commenced on the 6th Feb- 
ruary 1902, and it was brought to establish a 
claim on the part of the appellant to be paid 
an annual sum of Rs. 482-0-3 by the Govern- 
ment of India by way of dasturaé or malikana 
in respect of certain land known as Mouzah 
Sahu in the Tirhut District. 

The claim is based upon an order of the 
Court of the Assistant Collector of Tirhut, 
dated the 10th Maya865, by which the ap- 
pellant alleges that the annual dastwrat of 
malikana payable to him in respect of Mouzch 
Sabu was permanently fixed at Ra. 482-0-3, ° 

The answer to the claim is that the dasturat 
or malikana payable in respect of a mehel or 
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jagir known as Mgherullah Khan, was settled 
once for all as long ago as 1730 at Rs. 796-2-9, 
and that as the Mouzah Sahu formed part of 
that mehal or jagir nothing further is re- 
coverable, and further that the order relied on 
does not give the right claimed. It is com- 
mon ground that the Rs. 796-9.9 has been re- 
gularly paid year by year to the appellant or 
his predecessors-in-title since 1780, and that 
it is being paid at the present time. 

It appears that one of the appellant's pre- 
decessora-in-title was the proprietor of a large 
estate in the District of Sarkar Tirhut. 
About the middle of the 185h century the then 
Emperor Alamgir carved out of this estate 
several jagirs or revenue-free holdings. One 
‘of these jagzrs was granted to a certain Meher- 
ullah Khan and was known by his name. 
It included.the village known as Mouzah Sahu. 
The effect of the creation of these jagirs was 
to diminish the owner’s income from his land, 
and thereupon, according to custom, the owner 
became entitled to receive an annual payment 

‘from the jagirdars (the grantees of the jagirs 
calculated on the proceeds derived by them 
“from the cultivation of their jagirs. This 
payment is described in the appellant’s case 
(para. 5) as an allowance by way of compen- 
sation for the lose of the proprietor's rights 
in the land, and is said to be known as dastu- 
rat or malikana. After the creation of these 
jagirs, namely, in 1765, the Hast India Com- 
-pany became Dewan of Bengal, and a ques- 
tion having arisenas tothe amount of the 
dasturat or maltkana to b» paid by the jagir- 
dars, the Company in its capacity as Dewan, 
after iüquiry, issued a parwana or order, 
dated the 24th February 1780, fixing the total 
amount at Rs. 2,2321-12-3; By another par- 
wana of even date the proportion of this sum 
of Rs. 22,321-12-3 payable in respect of jagir 
Meherullah Khan was ascertained at Rs. 
796-2-9. It isimportant to observe the word- 
ing of these two parwainas. The first is ad- 
dressed to the Amlas (collecting staffs) of the 
whole of the jagirs. It recites a previous 
parwana of the 21st October 1779 which had 
fixed the dasturatat Rs. 23,339-6-3 according 
to the actual proceeds for 1185 F. S. (corres- 
ponding with our year 1778) of the said jagir. 
It then states that a dispute had arisen about 
one item, that, that item had accordingly been 
dedacted, and that the balance Rs.22,321.12.8 
had been "fixed as the amount of dastur ab ac- 
-cording to the details given on the back.” It 


“kana would vary. 


then proceeds as follows:— "You will, accgrd- 
ing to the above, continue to pay the dastural, 
&o., to the Amla of the Raja regularly every 
year from the year 1196 F. 9.” (1779). On the 
back the amount to be paid in respect of each 
agir is set ous, that for Meherullah Khan 
appearing as Rs. 796-29. The second pir- 
wana is addressed to the Amlas of jagir 
Meherullah Khan, and after stating that the 
dasturat has been “ ordered and fixed" on the 
actual gross proceeds of 1185 F. S. (1778) 
requires the Amlas to pay the same "as per de- 
tail on the back to the Amlas of the Raja rọ- 
gularly every year from the year 1183 F. S. 
(1779)". On the back the items making up 
the dasturat are set out. When added tọ- 
gether they amount to Rs. 793- 2-9. Among 
these items is one described as “Mal (1. LA 
milikana) at 10 per cent. Rs. 184-4-6." Tt ia 
contended on behalf of the appellant that the 
fixing of the dasturat or malzkana by these two 
parwanas was not final ascertainment of the 
rights of the appellant’s predecessor iu res- 
pect of dasturat or malikana, but was merely 
a temporary fixing of the percentage by which 
the amount should be ascertained from time to 
time ; and that as the proceeds of the land 
varied so the amount of the dasturat or malj- 
This view was not Accepts 
ed by either of the Courts below nor is it, in 
their Lordships’ opinion, the right view. The 
wording of the parwanas points to a fixing of 
an amount and not of a mere percentage. No 
doubt the amount is arrived at on the basis of 
the proceeds for the year 1778, but it is the 
sum of money so arrived at (Rs. 796.2-9), 
which is to'be paid year by year in the future, 
not a varying sum dependent on the proceeds 
of the land. No term isfixed; the payment is 
to be made regularly every year from 1779 
onwards. This appears to constitute a final 
settlement of the owner’s rights in respect of 
dasturat or malikana: and that it was so .re- 
garded by the parties concerned seems clear 
from the fact that the payment was made 
thenceforward for a century without any sug- 
gestion that ib was in any way wrong or was 
subject to revision. 

1t is said, however, that subsequent NAN 
show that the appellant’s contention is right. 
The jagirs which had been created by the 
Emperor Alamgir were, in course of time, rẹ» 
sumed by the Government of India. The last 
of them to be resumed was thewagir of Meber- 
ullah Khan. It was resumed in parts at differ. 
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ent dates between 1836 and 1840, the last 
part to be resumed being that which compris- 
ed Mouzah Sahu. This part was resumed on 
the 10th January 1840. The effect of the re- 
sumption was to transfer the obligation to pay 
the dasturat or malikana from the jegirdars 
to the Government, and to vest in the Govern- 
ment the right to the revenues. Accordingly 
from 1840 the Government has paid the 
whole of the Rs. 796. Bat itis said by the 
appellant that the Government has not 
only paid the Rs. 796 but has also paid 
other additional sums on account of mali- 
kana for Sahu, thus admitting the right 
of the appellant to receive more than 
the Rs, 796. That such payments were 
in fact made is not contested. They were 
made between the years 1857 and 1859, 
and amounted in all to Rs. 6,000 or 
“Rs, 7,000. The respondent contends that 
these payments were made by mistake. 
The appellant adduced no evidence to 
show the nature of the claim put forward 
for these additional payments nor the 
circumstances under which the payments 
were made; and at the very time that 
they were being made the Rs. 796 payable 
by virtue of the parwana of 1780 was 
also being paid. The payments were made 
on the orders of the then Assistant Col- 
lector of Tirhut, who is described by 
Mr. Stevens (a member of the Board of 
Revenue) in his order of the 16th April 
1897, seb out at page 92 of the Record, 
as ‘ an officer of very short experience.” 
The Judge of the first Court below found 
as a fact that these payments had been 
made under mistake and misapprehension and 
their Lordships see no reason for differing 
from this finding. The payments, therefore, 
become of no significance in relation to the 
present litigation. 

It is further said that a permanent Settle- 
ment of Mouzuh Sabu together with other 
Mouzahs was made on the 10th May 1865, 
and that in such settlement the dasturat or 
malikana was fixed at Rs. 489-0-3 and the 
point now in dispute, as stated by the appel- 
lant in para. II of his case, is whether this 
sum is payable to the appellant in addition 
to the Rs. 796-2 9. 

The settlementin question will be found 
set out at page 68 ofthe Record, It begins 
by reciting a number of previous temporary 
settlements, the last of which appears to 


have been for .20 years from May 1845 at 
an annual jama of Rs. $.617.7 7-9, inclu- 
sive of mahkara. This settlement would 
expire in May 1865. Jé then proceeds, in 
Parts V and VT, to deal with the question 
of malikana. It states that the whole of the 
malikana is payable to the Maharajah 
Lachmeshwar Singh Bahadur, one of the ap- 
pellant’s predecessors-in-title, and in addition 
it finds that, since the last preceding settle- 
ment, two-thirds of the jaigrdur’s rights had 
been acquired by the said Maharajah, and 
that heis in possession of them. The Ma- 
harajah thus held a double position. He 
was the owner entitled to receive the malt- 
kana, and also the proprietor of two-thirds 
of the jagirdar’s rights which involved the 
liability to contribute io the payment of 
maltkana. The settlement deals with this 
position. Part VI is as follows :— 

Inasmuch as Maharajah Lachmeshwar 
Singh Babadur, who was before entitled to 
malikana only, is now a possessor also, re. 
ference was made to the Collector... as 
to whether malisana allowance should be 
made separate cr not; in answer thereto a let- 
ter. .. was received containing instsructions , 
to the following effect :—‘malikana right can- 
not be extinguished, but there should be 
new arrangement and new rule so as to 
avoid the roundabout way of payment of the 
malikana by the possessor, and of the sub- 
sequent withdrawal of it from the treasury. 
But that cannot be donein the case of this 
mehal, because Maharajah |Lachmeshwar 
Singh, minor, is possessor of two-thirds, 
and Kishan Dallab Mahta is possessor of 
one-third therefore, arrangement is 
made according to former practice.” 

This is the only reference in the settle- 
ments itself to malzkana, and it is obvious 
that itrefers exclusively to the method of 
payment. It neither provides for any alter- 
ation of, nor for any addition to, the mali- 
kana already fixed in 1780. There is, how- 
ever, an account attached to the settlement 
in which the gross proceeds of the “main 
mehal" are stated tobe Rs. 5,955. From 
this Rs. 535, being 10 per cent., is deducted 
for malikana, and the balance is divided one- 
half to the possessor and the other half to 
the Government. In an outer column the 
malikana (Rs. 535), less 10 per cent. for 
village expenses, is added to the sum pay- 
able in respect of the main mehal, and after 
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taking into ‘account certain’ other items, 
the result is brought down as follows: — 


. Rs. A. P. 
Mal < - 0109 - 2451 1l 4 
Malikana - - - 489 0 3 
Expenses repairing road 97 7 0 
The item 489-0-3 is an error. It ought to 


be Rs. 482.0-3 (Rs. 535, less 10 per cent.) 


The error is corrected in Part VII, which fixes ` 


for the settlement a uniform annual jama 
of Rs. 2,943, inclusive of malikana, from 
the lst May 1865 in perpetuity. This sum 
is arrived at by adding to the'He. 2,461-11-4 
above-mentioned the correct amount, name- 
ly, Rs. 482 for the malikana. It is sug- 
gested by the appellant that this account, 
read in conjuuction with the settlement, of 
which it is part, gives to the appellant a 
right to claim as malékana, apart from and 
in addition to the mclikana accorded to 
him in 1780, the further sum of Rs. 482. 
Their Lordships are of opinion that the ac- 
count, whether taken alone or whether read 
with the clanses of the settlement, can bear 
no such interpretation. It is an account made 
up for the purposes of the settlement only, 
and the references in it to malzkana are made 
' merely because malikana is an item to be 
taken into account in fixing the annual 
jama to be paid by the persons in whose 
favour the settlement is made in respect 
ofthe mouzhas which are comprised in the 
setllement. That this is the right view to 
lake of the settlement and of the account 
annexed to it is, in their Lordships’ opinion, 
confirmed .by the fact that no claim was 
ever made by the appellant for payment 
of this malzkano until 1892, 27 years after 
the date of the permanent settlement, and 
that no such payment has ever been made 
to him. 

Their Lordships are of opinion that the 
appeal fails, and they will humbly advise 
His Majesty accordingly. The appellant 
must pay the cosis. 


| Appeal dismissed with costs. 
Solicitors for the Appellant: Messrs. San- 


derson, Adkin Lee and Eddis |, 
Solicitor for the Respondent: India Office. 
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[s. c. 18 C, W. N. 909; 10 M. L. T. 97; (1911) 2 M. W, 
N. 23; 14 C, L. J. 268; 13 Bom. L. R. 784.] 


PRIVY COUNCIL, 
APPEAL FROM THE Higa Court or Bossa. 
June 27, 1911. 
Present:—Lord Macnaghten, Lord Atkinson, 
Lord Robson and Mr. Ameer Ali, 
KAIKHUSRU ADERJI GHASWALA 
AND OTHERS— DEFENDANTS — À PPELLANTS 
-. versus 
THE SECRETARY or STATE vor INDIA 
IN COUNCIL —PruwTIFF—HRESPONUENT. 
Cantonment—House within Cantonment—Right in 
house—Hesumption by Government—Üompensation, 
The defendant's house was situato within the 
Poona Cantonment. The question was whether he 
had proprietary right or held it under the Canton- 


ment tenure resumable at the pleasure of tho A 


Government subject to payment of compensati 
for the buildings erected upon the land: nics 
Held, (1) that, even if the defendant established that 
his house was built at or before the Cantonment 
was formed, there was still, under the circumstances, 
a strong probability that he was duly compensated 
along with other proprietors for the change in hig 
position as owner to that of licensee. 

{2) That though permission to occupy ground within 
the Cantonment was frequently given, especially 
for the building of Officer’s houses or bungalows 
such permission carried with it no sort of proprietary 
right, and the bnildings were liable to expropriation 
at a price to be fixed by the authorities. 

. (8) That mere possession or occupation of the bungas 
low on the site did not afford any presumption what- 
ever that the defendant or his predecessors-in.title 
were owners in fee. 

Appeal from an order of the High Court 
of Judicature at Bombay, dated the 12th 
February 1908, directing the re-hearing of 
an appeal from the judgment acd decree of 
the District Judge of Poona, dated the 22nd 
October 1904. - 


Messrs, D. DeGruyther, K. O., and G. 0, 
O'Gorman, for the Appellants. 

Messrs. Arthur Cohen, K. U. and A. M. 
Dunne, for the Respondent. 


Judgment, 

Lord Robson.—In form this is.an appeal 
from an Interloentory Order of the Righ 
Court of Bombay, dated the 12th February 
1908, which directed the re-hearing of an 
appeal from a judgment and decree of 
the District Judge of Poona, dated the 22nd 
October 1904, in favour of the appellants 
but by an Order of His late Majesty in 
Council it is in effect an appeal on the 
merits of ihe suit from a judgment of 
bhe High Court dated the 29th July 
1907, 
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. The action was brought by the respond- 
ent to eject the appellants from premises 
known as No. 9, Arsenal Road (formerly 
known as 23, Staff Lines) within the limits 
of the Poona Cantonment. 

It was claimed on hehalf of the Govern- 
ment of Bombay that the land belonged to 
them and was only held by the appellants on 
Military or Cantonment tenure, which entitled 
the Government to resume it at their 
pleasure, subject to compensation for build- 
ings which the tenants might have erected 
thereon. The appellants, on the other 
hand, claimed the land as their private pro- 
perty, and, while admitting that they were 
subject io Military jurisdiction in the shape 
of properly authorised Cantonmeni Regula- 
tions, and to the Government right of 


appropriation, contended that they were 
entitled to compensation on a basis of 
private ownership, and not as mere 
licensees. 


The title of the appellants began with a 
document dated the 27th Avgust 1864 
whereby one I. C. V. Beyts, a Purser in 
the Indian Navy, certified that for the 
consideration therein mentioned he * handed 
over io Dorabjee Pestonjee, Esq., all claim 
he had to the house, out-houses, and pre- 
mises, generally marked £3, Staff Lines, 
Poona Cantonment.” This document is 
endorsed as "sanctioned "by the Brigadier- 
General Commanding. Its wording appears 
on the whole to be more consistent with 
the contention of the Government that the 
interest of the tenant was that of a licensee 
of the land with a right to the buildings 
than with the private ownership in fee 
alleged by the appellants. The appel- 
lants, however, assert that the predecessors 
in title of Beyts were in fact owners of the 
Jandatthe time the Cantonment was establish- 
ed, and that nothing had sirce happened to 
vest the title in the Government. In support 
of this they produce a map of the Canton- 
ment dated the 8th February 1828, though 
possibiy made in 1826, in which they 
show a house standing on the premises they 
identify with No. 9, Arsenal Road. They 
can say nothing as to the tenure on which 
that land was then held, nor by whom 
it had beeg granted, and can only ask the 
Court to infer that the plot was one of the 
private properfies which they say existetl 
{here before the Cantonment was formed, 
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But if that inference be not sustainable, 
then they contend thai they are in actual 
possession of the land, that the onus is on 
the respondent of rebutting the presumpticn 
of ownership in fee attaching to the possession 
of land whether in a Cantonment or else- 
where. 

The Poona Cantonment dates from the 
year 1817, and was formed after the defeat 
of the Peishwa at the Battle of Kirkee. 
In exercise of the right of conquest the 
Military Authorities at that the time marked 
off.a considerable area of land, about 5 square 
miles (which was cultivated or capable of 
cultivation only to a very slight extent), for 
the occupation and convenience of the troops. 
They soon set about to frame regulations for 
the appropriation and control of this area. 
Up to 1834 the Presidency of Bombay was 
governed by regulations made by the 
Governor in Council, and the first regula- 
tions affecting this Cantonment appear to-be 
those issued in 1819. By Bombay Regula- 
tion I of 1819, section 4, it is provided that 
the limits of the Cantonments at which any 
corps or considerable detachment may be 
quartered shall be fixed by the Commanding 
Officer in concert with the Zillah Magistrate 
or Criminal Judge, and directing those 
authorities to report thereon to the Governor 
in Council. On the 14th September 1820 
the Governor in Council directs the Com- 
mander-in-Chief to issue instructions carry- 
ing into immediate effect the provisions of 
Regulation I of 1819. 

The precise delimitation of the Poona 
Cantonment was accordingly then commenced, 
and tke correspondence during the years 
immediately ensuing (particularly a letter 
dated the 24th September 1822 from the 
Collector to the Commissioner) shows that 


the Military Authorities were making 
arrangements and agreements with the 
owners of the lands belonging to Poona 


such as would indemnify them for the loss 
they sustained by being deprived of their 
rights of occupancy. On the 4th May 1828 
the Commissioner, Mr. Chaplin, writes to the 
Collector to inform him that the whole of 
the land which had been sketched out as 
necessary for the Cantonment by the Military 
Authorities must be given up, and asking for 
a report on any arrangemenis that might in 
consequence be requiajte for indemnifying 
the present holders of the land. I seems 
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reasonably clear, therefore, that from the 
first the Military Authorities were.conscious, 
as they would scarcely help being, of the 
inconvenience and risk of having absolute 
owners of land within the Cantonment, and 
of the necessity for propitiating them by 
proper settlements and compensation. Even 
if the appellant established that his house 
was built at or before the time the Canton- 
ment was formed, there is still, under the 
cricumstances of the case, 8 Atron pro- 
bability that he was duly compensated along 
with other proprietors for thezehauge in 
his- position as owner to that of licansee. 
This probability is rendered stronger as 
the history of the Cantonment proceeds. 

‘Bombay Regulation III of 1826, section 21, 
provides that the limits of Cantonments. 
shall be subject to the approval therein 
mentioned and adds “in which limits private 
property is not to‘ be included." Bombay 
Regulation XXII of 1827, section 21, is to the 
same effect. 

.On the 29th September 1827, a Goverr- 
ment proclamation was issned for the -ir- 
formation of the Poona District, notifying that 
the Cantonment boundaries were fixed, pro- 
hibiting cultivation within that area, and 
warning all persons that the produce of such 
cultivation would be subject to appropriation 
without compensation. 

It is unnecessary to go in detail through 
the numerous succeeding regulations which 
show how strictly the Military Authorities 
asserted their proprietary rights. They are 
summarised in Aichison’s Cantonment Code 
of 1836, and in Jameson’s Cantonment Code 
of 1850, and they make it clear that, though 
permission to occupy ground was frequently 
given, especially for the building of officers’ 
houses or bungalows, such permission cacried 
with it no sort of proprietary right, and the 
buildings were liable to expropriation ab a 
price to be fixed by the authorities. The 
permission of the Commanding Officer was 
necessary even for the sale or letting of this 
house thus built. 

In this state of thingseit is impossible to 
say that mere possession or occupation of 
the bungalow on this site affords any pre- 
sumption whatever that he or his pre- 
decessors in title were owners in fee. The 
presumption is all the other way, and that 
adverse presumption is strengthened when 
the history of the s&te comes to be examined, 
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. 
It has been traced to the year 1848, when it 
was occupied by an Army Surgeon. It 
afterwards came into the hands of a con- 
tractor, Nurdram Sundarji, and in 1860 he 
is found petitioning the Commander-in- Chief 
against a proposal by the Military Authorities 
to remove his bangalow along with others 
for various reasons, which illustrated the 
limited and precarious character of his 
tenure. Again, in 1882, Adarji Dorabji ap- 
plied for permission to build a fowl shed on 
the site, and duly obtained the sanction of 
the Commander-in-Chief. These cir- 
cumstances tend to show that the appel- 
lants’ predecessors-in-title did not regard 
the property as differing in its tenure and 
terms from other property in the Canton- 
ment. . 
- Their Lordships are of opinion that the 
appellants are mere licensees, and that the 
land in question has been lawfully resumed 
by the Government, arid they will, therefore, 
humbly advise His Majesty that thia appeal 
should be dismissed with costa. 
Appeal dismissed, 





(s. c. 10 M. L. T, 116; 911) 2 M. W. N. 174.] 
MADRAS HIGH COURT. 
SECOND Crvi APPsAr Na. 1000 or 1902. 
July 24, 1911. 

Prasent:—Mr. Justice Abdur Rahim and 
Mr, Justice Sundara Aiyar. 
DRONAN RAJU RAMAYYA AND GTHERS 
— DEFENDANTS — APPELLANTS 

` versus 
CHUNDARI PEDDAYYA AND OTHERS— 


PrAINTIFFS— RESPONDENTS. 

Declaratory suit—Declaration of what is not in ac- 
cordance with facts—Amendment of plaint—Civril Pro- 
cedure Code (Act V of 1908), O. VI, v. 17. | 

A declaration of what is nob in accordance with 
facts cannot be given. 

The provisions of the Civil Procedure Code, Order 
Vi, rule 17, regarding power to amend plaints, are 
very comprehensive, 


Second appeal against tha deeree of the 
Subordinate Judge’s Court of Ellore, in 
Appeal Suit No. 286 of 1906, presented 
against the decree of the Court of the 
District Munsif of Narasapur, in Original 
Suit No. 36 of 1905. 

Mr. P. Narayana Murthi, for the 2nd 


Mr. V. Ramesam, for the Respondents. 
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CHATHUKUTTI NAMBIAR V, RAMAN NAMBIAR., 


. 

Judgment,--The decrees of the lower 
Courts cannot besustained. The first defend- 
ant who owned and was in enjoyment of a 
certain plob of land, which is described as the 
southermost of the three plots which belong- 

“ed.to the family of the first and second -de- 
:fendants, executed a deed of mortgage in 
favour of the plaintiff. The arrangement 
. was that the southern plot should be mort- 
gaged but the first defendent fraudulently 
“inserted in the morfgage-deed the boundaries 
of the northern plot, which did not belong to 
"him. The plaintiff thereafter brought a suit 
on the mortgage and obtained a decree. In 
execution of that decree the mortgaged pro- 
.perty was sold and bought by the plaintiff 
' himself. When the plaintiff wanted to 
take possession of the land in execution 
of the decree he was obstructed by the 
` second defendant, It was then, the plain- 
tiff alleges, that he discovered the fraud 
and instituted the present suit. In the plaint 
he asks fora declaration that the property 
mortgaged to the plaintiffs was the southern 
plot, and that it was that land that was in- 
tended to be sold under the decree and pur- 
chased by him. He also asks for recovery of 
possession of that land. 

We de not- think that the plaintiff is en- 

titled to the form of relief which he asks for. 
He asks this Court to declare what would not 
be in accordance with the facts. What, it is 
now suggested, the plaintiff ought to have ask- 
ed for, was rectification of the deed of mort- 
gage and for sale of the land really intended 
to be mortgaged. The provisions of the Civil 
Precedure Code, Order VT, rule 17 as to our 
power to amend the plaint are very compre- 
hensive, and we think that, having regard to 
the- circumstances of this ease, we should 
allow the plaintiff to amend the plaint. We, 
therefore, reverse the decree of the lower 
Ccurts, remand the suit to the Court of first 
instance and give leave to the plaintiffs to 
amend their plaint asking for such proper 
reliefs in the suit as they may be advised. 
The amendment must be made within fifteen 
days after this judgment reaches the Court 

_ of first instance. < 

. » The respondent will bear the costs of the 
proceedings hitherto. 
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MADRAS HIGH COURT. 
First CmiIn Appar No. 122 or 1995. 
July 9, 1909. 
Present: —Mr. Justice Miller and 
Mr. Justice Abdur, Rahim. 
UDAYAMMADATH VITTIL CHATHU. 
KUTTI NAMBIAR —Pz£AINTIFF— 
APPELLANT 
versus 
UDAYAMMADATH THAYATH VITTIL 
RAMAN NAMBIAR AND OTHERS— 


DEFENDANTS — RESPONDENTS. :- 

Malabar Law—Gift to children —Effect—Tavazhi con- 
stitution—Tavazhi not separate from the main Tarwad 
—Property in the name of the most senior member— 
Presumption. 

A gift to children has not by itself the-effect of 
constituting them into a Zarwad by themselves. , 

Korath Amman Kutti v. Perungott: lLAppu Nambiar, 
29 Mad. 322; Ummanga v. Appadorai, 20 M. L. J. 268; 
6 Ind. Cas. 671; 1 M. W. N. 195, followed. 

Where, as à matter of fact, the donees do not Torn 
an independent Tavazhi, no presumption of law 
arises that property acquired by the seniormost 
male member in his own name is the property of 
his brothers and sisters and the descendunts of the 
latter. A 

Appeal against the decree of the District 
Court of North Malabar, in Original Suit, No. 
5 of 1903. 


Facts.—Suit by a junior member of a 
Tavazhi against the senior-most male member 
of that Tavazhi, describing him as karnavan, 
for a declaration that the property in dispute 
beionged to the Tavazhi. The plaintiff's case 
was that his father had made a gift of cer- 
tain properties to his mother and her children 
and thereby constituted them members of a 
Pulravakasam Tavazhi and the properties in 
suit were, some of them, those gifted by the 
father and the other accretions to them ac- 
quired by Ist defendant with the fands of 
the Tavuzhi. The defendant, while admitting 
that some properties had been gifted by the 
father to his wife and her: children, claimed 
some of the properties in suit as his own on 
the ground that a portion of them was gifted 
to him alone by their father and the remain- 
ing portion was his own acquisition. 

The Court of first instance dismissed the 
suit, holding that the property was the acqui- 
sition of the Ist defendant. On appeal it 
was urged that as the first defendant was 
the senior-most member of the Tarazh? and, 
therefore, the karnavan, his acquisition should 
*be presumed to have bean made with the 
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Tavazhi funds and, therefore, Tavazhi pro- 
perties.' 

: For the respondent, the argument was that 
ih a Putravakasam family (unless the T'avazhz 
had completely cut away from the main 
Tarwad), there is no. Karnavan and, therefore, 
there can be no presumption. 

“The Court delivered the following 

Preliminary sudgment.—in 
view of the decisions of this Court in 
Korath Amman Kutti v. Perungottil Appu 
Nambiar (1) and Ummanga v. Appadorai 
(2), we are of opinion that we cannot 
deal satisfactorily with this appeal with- 
out a finding on the 
the plaintiff and the first defendant and their 
brothers and sisters constituted a Tavazhi 
independently of gifts admittedly made by 
the father Pandaram Nambi Nambiar. In 
acéordance with the decisions to which we 
have referred, a gift to children has not, in 
itself, the effect of constituting them into a 
Tarwad by themselves. 

Fresh evidence may be taken. The finding 
should be submitted within two months, and 
seven days will be allowed for filing objec- 
tions. 

Tn compliance with “the above order, the 
District Judge submitted the following 

$ FINDING. 

1. This suit has been remanded for a finding 
on the following issue:—Whether the plaint- 
iff and first defendant and their brothers and 
sisters constituted a Tavazhz independently of 
gift admittedly made by the father Panda- 
ram Nambi Nambiar. 

2. The word Tavazhi has several meanings, 
as pointed out by Mr. Ramachandra Iyer in 
his book on Malabar Law. In this case I 
assume that the word Tavozhi in the issue 
refers to a distinct division of a Tarwad 
which enjoys its own properties and has 


. separate interests. In that view there 
is no evidence that plaintiff and his 
brothers and sisters formed a distinct 


Tavazhi for we find that they have all- 


along “been claiming maintenance from the 
main Tarwad, or rather the Udayamma- 
dath Thayath Tavazh: to which they belong. 
They &dmittedly enjoy certain property in 
common, č. e, the property given to them by 
their father, and as such they form what is 
called a Putravakasam Tavizhi, but this 

(1) 29 M. 322. 

(2) 20 M. L. J. 268; 6 Ind. Cas, 671; 1 M. W. N. 198. 
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Putravakasam Tavazhiis certainly not inde- 
pendent of the gifts made by the father. In 
Exhibits GG and U, statements made by first 
defendant in 1894 and 1697, respectively, 
we see that first defendant calls himself the 
Karnavan of the Tavazhi to which he and 
plaintiff and their brothers and sisters be- 
long. Similarly, in Exhibits CC first de- 
fendant describes his occupation as manage- 
ment of Tarwad affairs in 1894. He was 
certainly not the Karnavaxn of Udayamma- 
dath Thayath Tavazhi and consequently he 
must refer to the Tarwad of himself 
and his brothers and sisters. Similarly, in 
the razinama, (Exhibit KK) we find 
these same persons described as a Tavazht. 
There can, therefore, be no doubt but that 
plaintiff and first defendant and the other 
members treated themselves as a distinct 
branch of the Udayammadath Thayath 
Tavozhi. They cannot, however, be consider- 
ed to be an independent Tavazht in the 
strictest sense of the word, for they looked to 
the main Tavazhi Karnavan for maintenance 
and admittedly possessed no separate pro- 
perties other than those given by their 
father. One additional witness has been 
examined in the remand inquiry, but his 
evidence is not of any value, The members 
of the alleged Tavazhi have undoubtedly been 
living toget:er in the past in a house given 
to them by their father, but they have never 
been definitely divided off from the Udayam- 
madath Thayath Tavuzh?. On the records 
of the case it is impossible to hold that 
plaintiff and first defendant and their brothers 
and sisters constituted a Tuvazhi indepen- 
dently of thegift by their father, yet there 
can be little doubt but that they have been 
treated as a sepzrate branch for whom maine 
tenance has been allotted in a lump to their 
Karnavan (vide Exhibit KK) and that 
they have been dealing with their joint pro. 
pertyas a separate Tavazhi. They cannot 
be said to have constituted a T'avazhz sepa- 
rate and distinct from the main Tavazhd 
except in regard to their Putravakasam pro- 
perty. My finding on the issue, as I under. 
stand it, must, therefore, bein the negative, 
` Mr. Ryru Nambiar, for the Appellant. 

Mr. J. L. Rosario, for the Respondent. 

The appeal came on for final hearing 
after the return of the abore finding, and 
the Court delivered the following 

Judgment. Th? finding of the Dis 
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triet Judge which we must accept, isto the 
effect that the children of Nambi Nambiar 
and the descendants of his daughters do not 
form an independent Tavazhi of which the 
first defendant, as being the eldest son of 
Nambi Nambiar could properly be styled the 
Karnavan. That being sc, it seems to us 
there arises no presumption of law that pro- 
perty acquired by him in his own name is 
the property of his brothers and sisters and 
the descendants of the latter. The plaintiff 
must show that such property was acquired 
out of funds belonging to him and the 
others on whose behalf he is suing. 

Now, the property in suit was acquired 
partly in the life-time of Nambi Nambiar and 
partly after his death, and it seems clear that 
unless that portion which was acquired in his 
hife-time became on acquisition the property 
of all his children jointly there is nothing to 
show that the subsequent acquisitions were 
made with the income of property belonging 
to all. 

We agree with the District Judge that 
ib is impossible to accept the oral evidence 
(including Exhibit S) as to any declaration 
made by Nambi Nambiar as to his intentions 
at the time the property was acquired, and the 
only other evidence of intention is Exhibit Ja 
document in which Nambi Nambiar in 1882 
informed the Collector of Malabar that he had 
given his self-acquisitions to his children. 
This statement is vague and gives no definite 
indication of his exacb meaning and we are 
unable to found onit an inference that he 
had given all his separate property to all his 
children jointly. He had, it is conceded, 
given some property to all jointly, and we 
find that he had acquired some in the name 
of the first defendant and another son. We 
speak of these as acquisitions by Nambi 
Nambiar because we are unable to accept 
the first defendant’s. evidence that the money 
for these acquisitions was his own and not 
his father’s. But, even conceding that these 
acquisitions were intended when made to re- 
present gifts to the persons in whose names 
the title was made to stand, there is nothing 
in Exhibit J to require us to infer, or to 
warrant us in inferring that they were intend- 
ed as gifts to the other children whose names 
do not appear in the conveyances. On the 
other hand, we have Exhibits II and III exe- 
cuted shortly before the date of Exhibit J 
by one of which (Exhibit II) some property 
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was given to all the chiliren while by the 
other (Exhibit IIT) some property was given 
to the first defendant. These documents, 
though not conclusive, certainly tend to prove 
that the document in Exhibit Jis not to 
be read as the plaintiff wonld have us read 
ib. 

Nor are we able to find in the first defend- 
ant’s statement in Exhibit CO, or in his 
Statement in Exhibit EE, any admission that 
any part of the property in dispute belongs 
to all the children of his father jointly. Lt is 
possible that the true inference to be drawn 
from the evidence is, that the property ac- 
quired in the life-time of Nambi Nambiar was 
so acquired benam: in the name of his sons, 
that is, that he himself remained the owner 
of ib, but it is not to the interest of either 
side to make out this case now. Bat, even 
if that is not so, we find mno proof 
on the plaintiff's side that this property 
was acquired for any one other than the 
Persons named in the conveyances. There 
is nothing to show that the first defendant 
has dealt with the property as joint property: 
it is suggested that his statement, Exhibit 
DD, shows that he spent some of the income 
in the family. It is clear, however, from 
Exhibit D D itself that he then claimed all 
the property as his own, as it does not follow, 
because he spent some of his money on the 
education of his brother, that the money 
belonged to all the family. 

We are thus unable to hold that the in- 
come derived from the acquisitions made in 
the life-time of Nambi Nambiar belonged to 
the family and there is no proof that the sub- 
sequent acquisitions were made from family 
funds. 

We are unable, therefore, to say that the 
District Judge is wrong in his decision ‘that 
the plaintiff has not made out the title of 
the family to any of the property. It may 
be that the plaintiff individually is entitled 
to a share in some portion of the property 
if he helped to acquire it, as to that we 
decide nothing because this suit is brought 
on behalf of the family against the first 
defendant and the plaintiff is not entitled 
to obtain a decree for himself for which he 
has not asked. 


We dismiss the appeal with costs, 
Appeal dismissed, 
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(s. c. 10 M, L. T. 179.) 
MADRAS HIGH COURT. 

First Civin ApepgAn, No. 121 or 1908. 
March 20, 1911. 
Present.|—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar, 
BHOGARAJU VENKATARAMA 
JOGIRAJU AND ANOTHER—PLAINTIFFS— 
APPELLANTS 
versus 


- ADAPALLI SESHAYYA AND OTHERS— 


DEFENDANTS—HRESPONDENTS, 

Hindu Law—Daughter’s estate—Debt by daughter— 
House built by her—Üompromise decree—How fur bind- 
ing on her sons—Guardian’s right to bind ward— 
Sanction of compromise by Court—Decree, construc- 
tion of. 

A limited owner is not entitled to incur debis for 
an object which may be intended to be beneficial but 
which in its character is risky. 

Indar Kuar v. Lalta Prasad Singh, 4 A. 682; Radha 
Pershad Singh v. Musammat Talook Raj Koer, 20 W. 
R. 89; Raj Lukhi Debia v. Gakul Chandra Chowdhry, 
13 M.LA. 209; 3 B. L. R. (P. 0.) 57; 12 W. R. (P. €.) 
47, followed. 

Such a limited owner, therefore, has no right to 
force a house on his reversioners ab tho risk of the 
estate itself, or a portion thereof, being brought to 
salo for discharging his debt. 

A decree passed upon a compromise entered into 
by &limitedowner has no higher effect against his 
Suecessors than a contracb entered into by him 
and is binding only if the contract of compromise 
jtself entered into by him would bind them. 

Timmaji Amma v. Javeaji Subbaraju, 20 M. L.J. 
204; 7 M. L. T. 340; 6 Ind. Cas. 640 ; 33 M. 473; 1 M. 
W. N. 60; Subbammal v. Avudaiyammal, 80 M. 3; Rai 
Radha Kissen v, Namatan Lal, 6 G.L.J. 490, followed. 

The fact that one of the minor reversioners was 
a party to the execution of a bond through his guar- 
dian, cannot have the effect of binding his reversion- 
ary interest and of estopping him from contending 
that the debt is not binding on the estate, because 
a guardian has no right to make an admission on be- 
half of his ward, which is unconnected with his pre- 
sent management of his ward’s property. , 
` Ramasamy Naik v. Ramaswami Chetty, 30 M. 255, 
2M. L. T. 167; 17 M. L. J. 201; Aliyamma v. Kunham- 
med, 20 M. L. J. 946; 8 Ind. Cas. 1093; followed. 

Decrees should be considered, so far as may be, in 
accordance with law. 

Ramasamy Naick v. Ramaswami Chetty, 30 M. 255; 
2 M. L. T. 167; 17 M. L. J. 201, followed. 


Appeal against the decree of the Snbordi- 
rate Judge’s Court of Kistna at Ellore, dated 
the 11th April 1908 in Original Suit No. 39 
of 1906. 

Mr. V. Ramesam, for the Appellants. 

Mr. P. Narayanamoorthy, for the Respond- 
ents. 

Judgment .--The plaintiffs, who have 
preferred this appeal against the decision of 
the Subordinate Judge's Court of Ellore,*are 
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the sons of the sixth defendant who inherfted 
the lands in suit and other property from her 
father Ramjogi afler the death of her mother 
Seshamma in 1883, Ramjogi himself having 
died in 1873. The suit is for a declaration 
that the decree in Original Suit No. 540 of 
1903 on the file of the District Munsif of 
Ellore was not binding on the first plaintiff 
who was the second defendant in that suit and 
for a declaration that,inany event, the decree 
and the Court sale in execution thereof of the 
land in suit could not affect the reversionary 
rights of the plaintiff after the death of the 
6th defendant. Original Suit No. £40 was 
instituted by the first defendant against the 
sixth defendant, her husband Venkiah and her 
elder son, the present first plaintiff, on a bond 
Exhibit II, dated the 6th October 1:08, 
which was itself a renewal of an earlier bond 
Exhibit III, dated 3rd April 1894. Exhibit 
lll was executed by the sixth defendant for 
Rs. 1,200 mortgaging about 98 acres of land 
as security for its re-payment with interest at 
1/kth per cent. per mensem in eight instal- 
ments before 10th March 1902. The purpose 
of the loan was stated to be for erecting a 
house (Rs. 1,035) and the discharge of sundry 
small debts. Exhibit III was executed by 
the sixth defendant and by the first plaintiff 
who was then a minor and was represented 
by his father. The rate of interest provided 
was 7/8th per cent. per mensem and re-pay- 
ment was to be made within a year after the 
date of the bond.” Default having been made 
in payment, the first defendant sued both 
these executants. An ev parle decree was 
frst passed in first defendant’s favour but it 
was subsequently set aside; and, finally, the 
case was compromised between the parties, 
Exhibit B was the razi- petition put in by all 
the parties to that suit. Although the 
amount claimed in the suit was only 
Rs. 2,098-1-7, the compromise provided for the 
payment of Rs. 3,600 but it was to be made 
in eighteen years in equal instalments without 
interest on the 15th February of each year ; 
ib contained, however, a provision that "in 
case of default of payment of any oneor two of 
the instalments, the plaintiffs should recover 
the whole amount remaining due at the time 
through Court, irrespective of the instalments 
that “have yet to expire by means of sale of 
the said mortgage properties, by means of 
cther property belonging to the defendants 
and on their own persenal liability, together 
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with costs of sale." None of the instalments 
was paid and the first defendant broughs 
part of the mortgaged property to sale. 
Twenty six and a half acres out of it realised 
Rs. 1,685, the fisrt defendant himself being 
ihe purchaser. The remainder of the mort- 
gage property had not been sold at the date 
of this suit. : 

The plaint alleges that the compromise in 
Original Suit No, 540 end the decree in pursu- 
ance of it were the result of collusion between 
the first defendant and one Venkatramiah, the! 
plaintiff's third witness, who acted as first plain- 
tiffs next friend in thatsuit. Defendants Nos. 
2 and 3 areimpleaded asthe undivided brothers 
of the first defendant. The first defendant 
contended that there was no collusion between 
him and Venkatramiah, that the compromise 
was a fair'settlement of the suit and beneficial 
to the first plaintiff and was sanctioned by 
the Court. He alleged that the debt itself 
was binding on the estate represented by the 
sixth defendant as it was borrowed.for the 
payment of Rs. 200 kist due on the suit lands 
and for the re- construction of a house which 
belonged to the plaintiffs maternal grand- 
father and in which the plaintiff’s were re- 
siding. 

The third issue framed by the lower 
Court refers to the question of the binding 
character of the debt on the estate ; and the 
first issue refers to the question whether the 
decree in Original Suit No. 540 was bad on 
account of fraud or gross negligence on ihe 
part of Venkatramiah. The Subordinate 
Judge decided both these issues against the 
plaintiffs and dismissed their suit. 

. The appeal has been argued by the learned 
Vakil for the appellants on the assumption 
that the decree in Orginal Suit No. 540 
was not invalid on account of any fraud or 
collusion as alleged by the plaintiffs, The 
position of the two plaintiffs in this suit is 
not exactly similar, as the first plaintiff was 
& parity .defendant to Original Suit 540 
while the second plaintiff was not. 
of them are still miners and have insti- 
tuted this suit through their next friend. As 
far as the second plaintiff is concerned, the 
question is whether the bonds, Exhibits 
II and 31, are binding on the reversioners of 
the sixth defendant and whether, assuming 
them to ke so, the compromise decree is bind- 
ing on them. We are of opinion that both 
these questions must ebe answered in the ne- 
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gative. There is absolutely no evidence on 
record to show that there was any necessity 
for borrowing this sum of Rs. 1,200 at the 
time of Exhibit IIT. "The. defendant's fifth 
witness who is a relation of sixth defendant's 
husband said that at the time of Exhibit ITI, 
Ramjogi’s estate was ‘yielding an income of 
Rs. 200 or 300 a year and that the present 
income would be Rs. 700 or 800 a year. 
The sixth defendant had succeeded to the 
estate more than'teu years before the execu- 
tion of Exhibit IIT. What portion of the 
income that was received during that period 
had been spent and whether there were any 
savings on the date of Exhibit IIT, there is 
absolutely no evidence to show. There is no 
satisfactory evidence as to whether the sixth 
defendant's husband had any means of his 
own. It is stated, no donbt, by one of the 
witnesses that he had given up his share in 
his own family property and taken up his 
residence in his father-in-law’s house where 
he continued to live until that house became 
dilapidated and unfit for occupation. But we 
cannot accept this evidence as sufficient to 
show that he had no means of his own, or to 
justify the inference that the whole of the 
income from Ramjogi’s property had been 
spent by the sixth defendant for the mair- 
tenance of her family. Mr. Ramesam contends 
that even if her husband was without means 
the sixth defendant would nob be entitled to 
borrow so large a sum as Rs. 1,000 for the 
purpose of building & house so as to bind the 
reversioner though she might be entitled to 
rent a house for the residence of the family. 
We are inclined to agree with his contention. 
Some attempt was made tò show that the old 
house of Ramjogi was in a state of disrepair 
and thab ib was the duty of the sixth defend- 
ant to repair it and to put it in a tenantable 
condition. But there is no good evidence to 
supportthis view. The defendant’s own wit- 
nesses support the appellant’s contention that 
the house had completely fallen down and 
that thera was only a vacant site in existence. 
The question whether the holder of a wo- 
man’s estate would be justified in building a 
house so as to bind her reversioners, assum- 
ing that she could do so at all, would depend 
on the income of the estate and her means of 
re-paying the debt so ‘as not to'injure the 
reversion. 7 4 

Mr. Narayanamoorthy contends:that as the 
hefise would belong tc the reversion the re- 
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versioners are bound by the debt borrow- 
ed for building “it, 
has no right to force the house oa her re- 
versioners ab the risk of the estate itself, 
or a portion thereof, being brought to sale for 
discharging the debt. The construction of 
the house cannct be said to be an act neces- 
. sary- for the management of the estate. There 
is no evidence in this case that it^ was requir- 
ed for its proper management nor was it built 
within the premises of the estate. -It is urged 
that the plaintiffs have taken the benefit of 
the building and that they are still residing 
in the house. There is no evidence, however, 
that they were doing so at the time of the 
suit, The plaintiffs are, moreover, minors and 
cannot, therefore, be held to have elected to 
keep the house for their own benefit. 
They-eould not, of course, -be entitled to do 
. 80, as they repudiate the debt. A: person in 

the position of the sixth defendant is not 
entitled to incur debts for an object which 
may be intended to be beneficial but is risky in 
its character: see Indar Kuar v. Lalta Prasad 
Singh (1); Radha Pershad Singh v. Musammat 
Talookraj Koer (2); Raj, Lukhi Debla v. 
Gakul Chand Chowdhry (3). Of course, 
the sixth defendant was at liberty to make 
use of the income during her life for building 
a house ‘or for any other purpose she pleased 
and she might be entitled to charge her 
future income‘for any.suck purpose but we can- 
not hold that she was justified in mortgag- 
ing the estate so as to bind her reversioners. 

We must also hold that even if the bond 
itself could-bind the reversioner thecom promise 
decree could not be held to do so. Tt secured 
the payment of a much larger sum than was 
due on the mortgage in order to give the defen- 
dants in Original Sait No. 540 the benefit 
of paying the amount by instalments, but 
this advantage was secured at the very serious 
risk of making the whole of the large amount 
payable at once in.case of default in the dus 
payment:of the instalments- with the result 
that the whole of the mortgage property, be- 
came saleable for the very large sum which 
the first defendant obtained under the com- 
promise decree. A decree passed against 
the holder of a womagg estate on compro- 
mise between her and her creditor would be 

(1) 4 4. 532. 

(2) 20 W. R. 39. 


(3) 13 ML A. 209; 3 B. L. R. (P. C) 87; 2 W. 
hee C) 4r. 
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binding on tbe reversioners only in cases 
where the contract of compromise itself Ku 
tered- into by her would bind them. “Au 
adjudication against her by a Court, after a 
fair contest wilh respect to a matter relating 
to the estaterepresented by her would, no doubt, 
be binding on the estate and all who succeed 
her as its owners. But adecree passed upon 
a compromise into which she enters can 
have no higher effect against her successors 
than a contract entered into by her. See 
Timmaji Amma vw. Javiaji Subbaraju (4), 
Subbammal v. Avudatyammal (5); Rai Radha 
Kissen v. Namratian Lal (6); Appeal No. 193 
of 1907 decided by this Bench. We are, 
therefore, of opinion that neither the decree 
in Original Suit No. 540 of 1903 nor the sale 
iu execution of it, is binding on the second 
plaintiff. . 
"We have now to consider the case of the 
first plaintiff who was a party both to 
Exhibit II, the mortgage-bond of 1902, 
and to the decree in O. S. No. 540. Ib is 
contended by the learned Vakil for the re- 
spondent that the first plaintiff is bound 
by the decree and the sale. We have 
come to the conclusion that he is not. Ex- 
hibit IL was executed on his behalf by his 
father. He had then no interest in the 
property bat merely a spes successionis or 
change of succeeding to ihe estate if he 
survived his mother the sixth defendant. 
That it cannot have the effect of binding his 
reversionary interest must. now ba re- 
garded as well established, see Ramasamy 
Naik v. Ramaswami Ohetty (7) aud was really 
not denied for the respondent. It cannot 
have the effect of estopping him from con- 
tending that the debt is not binding on the 
estate, for a guardian has no righ’ to make 
such an admission on behalf of his ward; see 
Aliyamma v. Kunhimmed (8). The power 
of a guardian must be taken to be res- 
tricted to the management of the minor's 
property and it would be dangerous to hold 
that he has aright to bind the minor by 
admissions made by him which have no con- 
nection with the present manage ment of 
the property in his charge. He, moreover, 
received no consideration in this case on 

(4) 20 M. L. J. 204; 5 Ind. Cas. 640; 7 M. L. T, 340; 
1 M. W. N. 60; 83 M. 4173. 

(5) 30 M. 3. 

(6) 6 C. L. J. 490. 

(7) 30 M. 255; 2 M. L. T. 107; 17 M. L. J. 280, 

(8) 20 M. L. J. 946 ; 8 Ind. Cas, 1093, 
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behalf of the minor for doing so. It may 
be,that he was actuated by a desire to enable 
the sixth defendant, his own wife, to get 
further time for discharging the debt which 
she had already contracted under Exhibit 
III. It remains to consider the effect of 
compromise decree as against the first 
plaintiff. The plaint in O. S. No. 540 has 
not been filed as evidence in this case. We 
are not in a position to know whether the 
first defendant sought in that case to bring 
the first’ plaintiff's reversionary interest to 
gale for the realization of his debt. The com- 
promise agreement Exhibit B throws no light 
on the question. We cannot assume that 
the Court in sanctioning the compromise and 
passing a decree in pursuance of it intended 
to do what was anlawful by directing the 
sale of a spes successionis. As observed in 
Ramasamy Naik v. Rumaswami Ohetiy (7), 
‘Gt is a sound rule that decrees should ba con- 
sidered so far as possible, as being in accord- 
ance with law." For aught we know, the first 
defendant may have been under the impres- 
sion that the first plaintiff had some sort of 
present interest in the property in the posses- 
sion of his mother, and this may have been the 
reason also why he took Exhibit II from the 
first plaintiff as wellas from his mother. It 
would be incorrect, in our opinion, to assume 
that ib was brought to the notice of the Court 
in the previous case that a part of the terms 
of the compromise was unlawful and such as 

. eonld not be recorded by it, especially when 
nothing of the sort appears in Exhibit B, the 
razi petition. We, must therefore, hold that 
the rasi decree directed the sale of only such 
interest in the suit lands as the first plaintiff 
then had and that interest was ‘nil’ in the 
eye ofthe law. The decree and the sale, 
therefore, do not carry the case of defendants 
Nos. 1 to 5 as against the first plaintiff any 
further than Exhibit II itself does. 

The result is, that the decree of the lower 
Court must be reversed and the_ plaintiffs 
must be given a declaration that the mort- 
gage-bond, Exhibit II, the decree in O. S. 
No. 540 of 1903, on the file of the District 
Munsif of Ellore, and the sale of the suit 
lands in execution cannot affect the rights 
of the plaintiffs as reversioners of the sixth 
defendant on her death. Defendants Nos. 
1 to 5 must pay the plaintiff's costs both 
in this Court and in the Subordinate Court. 


e 
Decree reversed, 


INDIAN OASis. 


(1911 


[s. c. (1911) 2 M. W. N. 145.] 
MADRAS HIGH 'COURT. 
Sgcoxp Crvrt, Appean No. 1592 or 1909. 
April 25, 1911. 

Prosent: —Mr. Justice Wallis and 
Mr. Justice Munro. 

VIRA SADASIVA RAJENDRA UDAYAR 
BAHADUR —PEAINTIFF— APPELLANT 
versus 
RAMACHANDRA RAJA AND ANOTHER— 


Devenpants—Responvents. 

Suretyship—Consideration —Forbearance to sue on 
defendants request. 

The defendant requested the plaintiff, by letter, 
to grant a debtor time for the payment of his debt, 
and undertook to re-pay the debt himself. In con- 
sequence, the plaintiff did not sue the debtor until 
after the expiry of the time allowed: 

Held, that there was forbearauce to sue by the 
plaintiff so as to constitute a sufficient consideration 
to support defendant’s promise and make him liable 
as & surety. 


Second appeal against the decree of the 
District Court of Salem in Appeal Suit No. 
35 of 1908, presented against the decree 
of the Subordinate Judge’s Court of Salem in 
Original Suit No, 11 of 1907. 

Facts.—Piaintiff sued to recover from 
defendants Nos. 1 and 2 a sum of rupees 
three thousand and odd due oa a registered 
bond executed to him by 2nd defendant’s 
mother, the Ist defendant, on 21st March 
1901. The 2nd defendant is sought to 
be made liable on the ground that by his 
letters, dated 10th May 1905 and 25th 
July 1905, he undertook to re-pay the said 
debt himself and to execute a fresh bond to 
plaintiff in renewal of the suit bond either 
singly or jointly with his mother, Ist 
defendant, and that, subsequently, the 2nd 
defendant actually sent Rs. 500 towards the 
interest due on the bond. The first Court 
passed a decree as prayed for. The 2nd de- 
fendant appealed to the District Judge who 
held that the two letters did not constitute a 
contrast of guarantee as there was no evidence 
of an acceptance or consideration for such a 
contract and dismissed the plaintiff’s suit. 
The plaintiff appealed to the High Court. 

Mr. T. S. Subramania Iyer, for the Appel- 
lant. 

Mr. L. A. Govindaragava Iyer, for the Re- 
Bpondents. = 

Judgment,—Exhibit C contains an 
express request to forbear, see the last line 
read with what precedes. There was for- 
bearance by the creditor and this is sufi- 


cient consideration to support the promise 
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by the 2nd defendant in Exhibit C. This 
has been expressl$ decided in Oreurs v. Hunter 
(1) and the decision in Jagadindra Nath Roy 
v. Chandra Nath Paddar (2) is precisely to 
the same effect. We must reverse the decree 
of the District Judge and restore that of the 
Subordinate Judge with costs here and in the 
lower Appellate Court. 


Appeal allowed. 
(1) (1887) 19 Q. B. D. 341; 56 L. J. Q. B. 518; 87 
L. T. 554; 35 W. R. 821. 
(2) 31 C. 242, 
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MADRAS HIGH COURT. 
"Civi Revision Petition No. 81 or 1910. 
August 17, 1911. 

Present; —Mr. Justice Sundara Aiyar. 
SAMINATHA PILLALI arp OTHERS— 
PLAINTIFFS —PETITIONERS 
veTSUS 
SUNDARA RAJA PILLAI AND ANOTHER— 


Derenpants— EESFONDENTS. 
Evidence—Unstamped document— Secondary evidence. 
Where an original document is unstamped, no 
secondary evidence of its contents is inadmissible. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge's Court of 
Madura (East) in S. C. S. No. 681 of 1909 
dated 2nd October 1909. 

Mr. K. N.'Acya, for the Petitioners 

Mr. 0. V. Ananta Krishna Iyer, for the 
Respondents. 

Judgment. The plaintiff instituted 
the suit out of which this civil revision 
petition has arisen, for the recovery of a sum 
of money from the defendant which he alleg- 
ed to be due to him on account of the defend- 
ant’s share of the expenses of conducting a 
certain charity. The basis of his claim was 
an arrangement between him and the defend- 
ant -at the division of the family property 
belonging to the parties, whereby 5 cheis of 
land were set apart for the performance of 
the charity and the parties agreed to- have 
- possession of 2$ cheis each, with the liability 
to centribute for the yearly performance of 
_ the charity in equal moieties.- 

The Subordinate J udge dismissed the suit, 
finding the agreement not proved. The in- 
- strument of partition relied on by the plaint- 
iff to - prove the agreement was, according to 
: his own admission, an unstamped document. 
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Before the Subordinate Judge he attempted 
to pub in & copy ofthe document but the 
Subordinate Judge rejected it on the grownd 
that the original being admittedly an un- 
stamped instrument, no secondary evidence 
of its contents was admissible. He was un- 
doubtedly right in the view he held, ac- 
cording to the decision in Sennandan v. Kol. 
lakiran (1). 

In his memorandum of grounds, the peti- 
tionerlurges that, as the original was with 
the defendant himself who suppressed the 
document, the plaintiff was entitled to adduce 
secondary evidence. But the case already 
referred to shows that his contention is not 
sound. About eight months after the pre- 
sentation of the revision petition, the ap- 
pellant bas put in an affidavit in this 
Court wherein be says that there was a 
counterpart of the original instrument of 
partition which had been filed in another 
suit and which was in the District Court of 
Madara while this suit was going on, that he 
summoned the District Judge to produce it, 
that the District Judge did not do so as 
he had sent away the document to the 
District Munsif's Court of Mavamadura and 
that on the 30th September 1909, when the 
case was argued before the Subordinate 
Judge, his Vakil requested him to adjourn 
the case to enable him to get, the counter- 
part from the Munsif’s Court of Manamadura, 
and that the Subordinate Judge refused to 
do so. 

This allegation i in the affidavit is not con- 
tradicted in the affidavit putin by the de- 
fendant. But, at the same time, it is not 
supported by any record in the suit. The 
B diary contains no reference to it, nor do 
the Judge’s notes, In the ‘Notes’ the Sub- 
ordinate Judge says that on the 30th Sep- 
tember the plaintiff wished to put in a 
certified copy of the agreement of partition 
but does not make any reference to an ap- 
plication for adjournment to enable the plain- 
tiff to produce the counterpart. The plaintiff 
did not instruct his Vakil that any applica- 
tion of this sort was made or refused when 
the revision petition was put in. I am 
unable to accept the uncorroborated state- 
ment of the plaintiff in his affidavit—made 
several months after the disposal of the case— 
that he really made any such‘ application. 
I ought to state that the counterpart bas 


(1) 2 M. 208. . ae 
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been produced in this Court as an appendix 
to the affidavit. In the circumstances, I do 
not think I ought to admitit in evidence, 
nor am Í ableto say that there was any 
irregularity on the part of the lower Court. 
On the evidence on record, the judgment 
of the Subordinate Judge is not open to 
any legal objection. I dismiss the petition 
with costs, , 
Petition dismissed. 





[s. c. (1911) 2 M. W. N. 167.] 
MADRAS HIGH COURT. 
| Cryin Revision PETITION No. 11 or 1911. 
August 17, 1911. 
Present; —Mr. Justice Sundara Aiyar. 
In re MANDAPPAYE—Peritionser— 

: RESPONDENT. 
* Religious Endowments Act (XX of 1863), s. 18— 
Leave of District Court—Once refused—Subsequently 
granted—Valid— Review. 

Where the District Judge at first refused leave 
under section 18 of Act XX of: 1868, but subse. 
quently granted the same on a fresh petition: Held, 
that he was entitled to do so, 

A party failing to get leave isnot barred from 
making another application on showing proper 
grounds for doing so. 
= Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the District Court of South Canara 
in First Appeal No. 281 of,1909 in O. P. 
No. 145 of 1908, dated 19th September 1910. 

Mr. B. Svtarama Row, for the Petitioner, 

Judgment.—in this revision peti- 

- tion, Iam asked lo set aside the order of 
the District Court of South Canara granting 
leave under section 18 of Act XX 1863 to 
institute a suit against the respondent (peti- 
tioner herein). The District Judge, it is 
stated, at first refused the leave asked for, 
not being satisfied that the temple , in ques- 
tion was a public temple, but on a fresh 
petition he was satisfied that it was granted 
leave to sue. Mr. Sitarama Row contends 
that the second petition was one for re- 
view and tbat the Judge had no power to 
grant a review in the case. This contention 


is really immaterial, as a party failing to 


get leave is not barred from making another 
application for leave on showing proper 
grounds for doing so. 

It is, then, contended that the temple is 
not a public institution. But the allegation 
in ihe petilign, admittedly, is that it is 
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publie and the Judge is entitled to 
upon it. . M 

It'is further urged that the respondent 
(petitioner herein) does not admit that he 
is the trustee of the institution. That. is 
no ground for refusing to grant leave. 
The petition alleges that he was -the 
trustee, It cannot be said to be the law 
that the respondent's (petitioner's) admis- 
sion was necessary to justify the grant, of 
leave. The respondents ^ (petitioner's) 
case really seems to have been that the 
temple was a private one and it is on this 
allegation that the contention that he was 
noi trustee was based. If the temple was 
publie, the respondent (petitioner herein) 
on his own showing, apparently, would 
be the trustee. There is no ground fcr 
interfering in revision and I dismiss this 
pelition. 


act 


Petition dismissed. 





s. c. (1911) 2 M. W. N. 168; 21 M. L. 4. 850.] 
MADRAS HIGH COURT. 
Seconp Civiu Arpeat No. 194 or 1909. 
August 3, 1911. j 
Present:—Mr. Justice Abdur Rahim and . 
Mr. Justice Ayling. . 


MARYA PILLAI AND CTRERS— DEFENDANTS 


—APPELLANTS |. 
versus : ` 
SIVABAGYATHACHI AND orazes— ^ 
PLAINTIFFS— RESPONDENTS. 
Hindu Law—Stridhanam—Succession—Daughter of 
a co-wife— Collateral sapindas. i : 
The daughter of a co-wife isa preferential heir to 
a woman's stridhanam as compared with the collate- 
ral sapindas of the husband of the woman. à 
Second appeal against the decree of the . 
District Court of Tanjore, in A. S. No. 357 
of 19,8, presented against the decree of 
the Court of the District Munsif of Nega- 
patam, in O. S. No. 267 of 1907. A 
Mr 0. S. Venkatachartar, for the Appel- 
lants. 
Mr. S. Srinivasa Iyengar, for the Respond- 
ents. 


_dudgment. 
Abdur Rahim, J.* The. contention of the 
appellants in the second Appeal is, that 


. the plaintiff, who isthe daughter of a co- 


wife of one Parvathathachi, is not entitled 
to succeed to the latter’s stridhanam pro- 
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perty and it is argued that there are 
collateral sapindas of Parvathathachi’s 
husband; for instance, the 4th defendant, 
who is his ‘father’s brother's son who 
would have preferential claim to the 
succession. Parvathathachi, it is found by 
the District Judge, was married 
approved form. There is no express 
authority which covers the exact point 
but there can be very little doubt as to 
how the question raised by the appellants 
should be answered. 

The text of the Mitakshara bearing 
on the matter is Placitum 1l of section 
XI of Chapter II, which is in these words:— 
“Of a woman dying without issue as be- 
fore stated and who had become a wife 
by any of the four modes of marriage 
denominated Brahma, Daiva, Arsha, Pra- 
japatya, the whole property as before de- 
reribed belongs in the first place to her 
husband. On failure of him, it goes to his 
nearest kinsmen (sapindas) allied by funeral 
oblations...... ” As has long been pointed 
out, Colebrook’s translation of the term 
sapindas’ in these connections as ‘kinsman 
allied by funeral oblations’ is not correct 
bat should be “kinsman allied by affinity” 
to putitliterally, "persons allied to each other 
by possession of particles of the same body.” 
"The meaning of the above text is plain; it 
means that the sirddhanam property of a 
woman, married according to an orthodox 
form, who has left no issue, will develve on 
her hushand and on failure of the husband 
the property will go to his sapindas in the 
order laid down in the Mztakshara with re- 
ference to succession to the property of a 
male, That is tosay, we have to ascertain 
the person who would succeed -to the pro- 
perty as the nearest sapinda of the husband 
if the property belonged to him. And that 
ïs the interpretation which has been placed 
upon the text whenever it bad to be con- 
sidered. See  Venkatasubramantam | Ohetit 
v. Thayarammah (1), per Subramania Iyer 
and Davies, JJ, where, the daughters o 
the broiher of a deceased Hindu widow’s 
husband were held entitled'"fb succeed to the 
deceased's Stridhanam in preference to the 
claims of the adopted son of the deceased’s 
sister’s daughter of the maternal uncle’s 
adopted son and of the widow of the de- 


ceased’s hrother; Gozabi v. Shrimant Shahoji 
(1) 21 M. 263, 


jn an 







INDIAN CASES, 129 


*. 

Rao Maloji Raje Bhosle (2) per Jardine and 
Telang, JJ, where tbe grandson of a e». 
widow was preferred to a nephew and a @)- 
widow; Jagannath Prasad Gupta v. Runjit 
Singh (3) per Maclean, C. J., and Banerjee, 
J., where the contest was ‘between the kins- 
men of the deceased's husband and the 
kinsmen of her father and the former were 
held to be entitled to the sncesssion, Krish- 
mai v. Shripati (4) in which the right of 
the surviving co-widow who was in that case 
the nearest Sapinda of the deceased husband 
was recognised; Bat Kesserbat v. Hunsrai 
Morarji (5), where a co-widow was held 
entitled to succeed in preference to the hus- 
band’s brother or husband's brother's son; 
Musammat Thakoor Deybee v. Rai Balu% 
Ram (6), where the rights of the collateral 
heirs of the husband were confirmed; and 
Champrt v. Shiba (7), where the rights of 
a collateral relation who was the nearest 
Sapinda of the deceased’s husband was main- 
tained against the brother of the deceased. 

Turning to the commentators whose works 
are referred to as authorities in the South, 
though ofa secondary importance compared 
tothe Mztakshara, we find that Kamlakara 
expressly lays down with reference to cases 
like the present that ‘nearness’ is to ba 
determined by the rule given in the Mitek. 
shara in regard to the-guccession to the pro- 

perty of a male who died without mile 
descendants and that, consequently, first tha 
wife, z.e., the rival wife of a deceased suc- 
ceeds, next the danghter, t.e., the decensed’s 
step-daughter, ete., (see West and Buhler, page 
518), and Smrithi Chandrika (see T. Krish- 
nasamy Iyer’s Translation, Chap. IX, 
section III, verse 38) also holds that the 
issue of a rival wife takes the property of 
the step-mother when the latter leaves no 
progeny, husband or the like. The views 
of modern Hindu lawyers, like Golap Chandra 
Sircar Sastri (see his Hindu Law, 4th Edi- 
tion, page 461) and Jogendra Nath Bhatta- 
harya's(see his Commentaries on Hindu Law, 
$80) also favour the rightofthedeceased’s 
17 B. 114. 
3) 25 C. 354. 
(4) 30 B. 333; 8 Bom. L. R. 12. 

(5) 30 B. 431 (P. C); 10 C. W. N. 802:4 C. L. J. 9; 
8 Bom. L. R. 446;3 A. L. J. 484; 1M. L. T. 211; 16 M. 
L. J. 446. 

(6) 11 M. I. A. 139; 2 Ind. Jur. (N. 8.110; 10 W. R, 
(P. ©.) 3. 
o (7) 8 A. 398, 6 
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step-daughter as agairst collateral relations 
of the husband. The learned Vakil for the 
respondent further relied on Dr. Gooroo Das 
Bannerjee’s book on the Law of Stridhanam; 
but I have not been able to consult it, 

The learned Pleaderfor the appellant, on 
the other hand, has not been able to refer 
us to anything which can be said to support 
his contention. In fact, his argument was 
based on two general propositions which he 
would ask us to accept as propositions of 
universal and invariable application, Uiz., 
that Sapinda of the same gotra or family 
are preferred to sapindas of a different 
gotra and that males should be preferred to 
females. Now, none of these maxims, how- 
ever useful they may be in other connections, 
can have any force in cases which are pro- 
vided for by an express text of the Miak- 
shara ; or, in other words, such cases must 
be recognised as exceptions to the rules. 
Otherwise, we should be setting at nought 
the rights of persons expressly recognised as 
heirs by the Mztakshara. This we are nob 
at liberty to do, and no sort of authority 
has been referred io by the appellants which 
countenance such a course as is suggested 
by them. 

It is not necessary to consider the exact 
extent and applicability of those rules in 
such cases as are dealt with in Lakshman- 
ammal v. Tiruvengada(8), Mari v. Ohinnam- 
mal (9) and Salemma v. Lutchamana Reddi 
(10), as it is clear, and not disputed before 
us, that according to the Mitakshara the 
daughter as an heir is placed immediately 
after the male issue and the widow and 
before all collaterals. 

The decree of the lower Appellate Court 
is, therefore, corfirmed and the appeal is 
dismissed with costs. 

Ayling, J, —I agree. 

Appeal dismissed. 

(8) 6 M. 241. 


(9) 8 M, 107. 
(10) 21 M. 100. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 42 or 1910. 
August 11, 1911. 
Present; —Mr. Justice Ayling and Mr. Justice 
Spencer. 
SWAMI ROWAPPA AND ANOTHER— 
APPELLANTS 
versus 


KUPPUSWAMI IYENGAR AND OTHERS 


—— RESPONDENTS. 

Mortgage decree—Ewecution sale—Sale of part of 
mortgaged property in another suit—Purchase by one of 
the mortgrgee- decree-holders who was a decree-holder in 
the other suit too — Purchaeers not decree-holders —Pur- 
chase of part of the hypotheca —Whether extinguishes 
the mortgage liability—Court sale whether can be im- 
peached ina separate suit ina different Court. 

The validity of a Court sale duly confirmed can 
only be allowed to ba questioned ina subsequent suit 
in a different Court provided all the parties inter- 
ested are represented. 

Thathu Naick v. Kondu Reddi, 32 M. 242; 1 Ind. Cas. 
221;5 M. L.-T. 218, followed. x 

Where property subject to à mortgage is brought 
to sale in execution of adecree other than a decree 
of mortgage and portions of such property are pur- 
chased by the mortgageo, such purchase does not 
necessarily operate asa full discharge of the mort- 
gage without regard tothe value of the property 
purchased and the price paid. The sale in such a 
case oxtinguishes the mortgage only when the whole 
value of the encumbrance was, asa fact, deducted 
from the price the purchaser would otherwise have 

aid. 
i Nand Kishore v. Raja Hari Raj Singh, 20 A. 29, 
explained and approved. 

Krishnammi Aiyar v. Janaki Ammal, 18 M, 153, 
not approved. 

Mangalathammal v. Narayanasami Aiyar, 80 M. 
461; 17 M. L, J. 250; and Izzatunissa Begum v. Partab 
Singh, 31 A. 583; 13 C. W. N. 1143; 10 0. L. J. 3818, 3 
Ind. Cas. 798; 6 A. L. J. 817, 11 Bom. L. R. 1220; 6 
M. L. T. 277; 19 M. L. J. 682, distinguished. 

Chunna Lal v. Ananda Lal, 19 A. 196, referred to, 

Per Spencer, J.—The fact that the mortgagee pur- 
chaser had committed fraud qua purchaser in a sale 
held in executing another decree in a different Court 
will not deprive. him of his right to enforce his 
mortgage. i 

Appeal against the order of the Subordi- 
nate Judge of Negapatam, in Miscellaneous 
Application No. 437 of 1903 (in O. S. No. 38 
of 1900), dated the 18th November 1909. 

Messrs T. R. Ramachandra Aiyar and G. 
S. Ramachandra Atyar, for the Appellants, 

Mr. K. Sreenivasa Aiyangar, for the Re- 


spondent. 
Judgment. 
Ayling, Ji—Much of the argument of 
the learned Vakil, for appellant has been 
directed to impugning the validity of theCourt 


. sale cf items Nos. 1 to 33 of the hypotheca in 


the present suit held irfexecution of the decree 
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in S. ©. No. 2632 of 1899 of the file of the 
Kumbakonam Sub-Couxt, evidenced by the 
sale certificate, Exhibit D. Itis attacked on 
two main grounds—(1) that one of the pur- 
chasers was the present 3rd plaintiff who was 
the 1st plaintiff (decree-holder) in the Small 
Cause suit and had not obtained permission to 
bid, and (2) that the minor son of the present 
2nd defendant was not properly represented. 
Apart from the merits of these objections, the 
contention has been raised by the respondents 
(and accepted by the Subordinate Judge), 
that such a plea cannot be seb up in the pre- 
sent proceedings. We think he is right. 
The auction sale in question was held so long 
ago as 1901, and was confirmed by the exe- 
enting Court without objection. The possi- 
bility of contesting the validity of such a sale 
incidentally in a separate suit in a different 
Court was discussed at considerable length by 
three learned Judges of this Court in Thathu 
Naik v. Kondu Reddi (1). Abdur Rabim, J., 
held that the sale, though voidable at the in- 
stance of the judgment-debtor, passed an 
effective title till set aside by an order of the 
executing Court passed on anapplication under 
sections 244 and 294 of the Civil Procedure 
Code. Miller, J., was of opinion that it was 
open to the defendants to question the validity 
of the sale and to have it set aside 
in a subsequent suit brought against 
them for possession. Sankaran Nair, J., 
agreed with Miller, J. though he points 
out ihat the Court which held ihe sale 
and the Court which tried the subsequent suit 
were the same and it is not clear whether he 
would have followed Miiler, J.,in holding that 
such a defence could beset up in a different 
Court. Itis not necessary for us to state 
which view we are prepared to follow, because 
the present case, in my opinion, stands on a 
very different footing. In the reported case 
the suit was brought within two years of the 
sale in ihe same Court which executed the 
decree by the decree-holder and auction-pur- 
chaser to get possession of the property sold. 
All persons interested in the original decree 
and sale were arrayed against’ each other. 
The mere lapse of time sifte the confirmation 
of the sale may, perhaps, be left ôut of account 
and, as already indicated, the’ difference of 
Courts may or may not be a ground of distinc- 
tion. ButlIbhavemno hesitation in holding 


that the validity of a Court sale duly confirm- 
(1) 82 M. 242; 1 Ind, Cas, 221; 5 M. L. T. 243, 
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ed can only be allowed to be guestioned ina 
subsequent separate suit in a different Court 
on condition that all parties interested are 
represented, as was the case in Thathu Naik v. 
Kondu Reddi (1). Here two of the decree. 
holders in S. C. No. 2632 of 1599 are not on 
the record at all and no final adjudication as 
to the validity of the sale is possible. Under 
such circumstances, the pleas in question 
should not be allowed to be raised and I think 
the learned Subordinate Judge was right in 
treating the sale of items Nos. 1 to 33 
in execution of the Small Cause decree as 
valid. 

I may remark that, as far as I oan see, if 
weupheld the appellants’ contention, the 
effect would be that the plaintiffs would 
be entitled to execute their decree for, 
the full amount, without any deduction at all. 

The next point for determination is, whe- 
ther the effect of the sale is to extinguish the 
present suitclaim, Ithas been argied at 
great length by the learned Vakil for the ap- 
pellart that, inasmuch as 33 out of the 34 
items of hypotheea were purchased by the 
mortgagees subject to the mortgage liability, 
the mortgage claim must necessarily be held 
to be extinguished. The effect of a purchase 
by a mortgagee of a portion of the hypotheca 
has been exhaustively dealt with by a Fall 
Bench of the Allahabad High Court in Nand 
Kishore v. Raja Hari Raj Singh (2). 1 have 
no hesitation in concurring in the conclusions 

‘arrived at by the learned Judges who dealt 
with that case, viz, that such a purchase 
does not necessarily operate as a full dis- 
charge of the mortgage without regard to the 
yalue of the property purchased and the price 
paid. Bannerji, J., says: “To what lesser ex- 
tent such a purchase may be held to have dis- 
charged the mortgage, is nota question which 
we are called upon to decide onthe reference 
before us." Baut the principle on which it 
should be answered ig clearly indicated in a 
previous sentence in which he says "that is the 
reason why the mortgagee must bring into 
account the value of the property purchased 
by himself.’ That is exactly what the plain- 
tiffs (respondents) have asked to be done in 
the present suit, and itis the line on which 
the Subordinate Judge has proceeded. 

The same view was taken by the other 
learned Judges in the case quoted. Knox, J., 
says, after quoting section 60 of the Transfer of 

e (2) 20 A. 28, . 
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Property Act: “Where the mortgagee has ac- 
quired zx part the share of a mortgagor, a per- 
son interested in a share only cf the mortgaged 
property is entitled to redeem his own share 
only on payment of a proportionate part of the 
amount remaining dueon the mortgage, a 
clear recognition that tHe mortgage-debt in 
part still subsists.” Blair, J., while in no sense 
differing from the above view, recognises as an 
exception thecase wherea mortgagee purchases 
a portion of the mortgaged property and pays 
a price in which the whole value of his incum- 
brance is deducted from the price which he 
would otherwise have paid, and says that in 
such a case it would only be equitable to hold 
that his inoumbrance was discharged by his 
purchase. This passage, from which I see no 
reason to dissent, has been seized by the ap- 
«pellant and quoted as applicable to the pre- 
sent case. Butina order to render it appli- 
cable, ib would be necessary toshow that the 
whole value of the incumbrance was, as a fact, 
deducted from the price the purchaser would 
otherwise have paid. For this purpose re- 
liance is placed on the sale certificate, Exhibit 
D, already referred to. This simply states 
(as it was bound to do) thatthe sale is sub- 
ject to the prior claim on the same properties 
jn respect of Rs. 87,000 "being the probable 
amount due as per O. S. No. 38 of 1900 on 
the file of the Negapatam Sub-Court filed in 
respect of the hypothecation-bond.” The mere 
fact that the probable amount of the incum- 
brance is specified has no significance in the 
present connection. Hachitem of hypotheca 
js primarily liable for the full mortgage. debt; 
and the same statement ought to have been 
made if only a single item, however small 
in value, had been the subject of the sale. 
Iu my opinion, thisis no ground for holding 
that the full amount of the incumbrance 
(Rs. 87,000) was deducted from the price 
which the auction purchasers would other- 
wise have paid. 

The cases relied on by the appellants are 
Krishnasam? Ayyar v. Janaki Ammal (8), 
Mangalathammal v. Narayanswami Aiyar (4) 
and Izzatunnisa Begam v. Partab Singh (5). 
The second of these cases is cf a diferent 
nature altogether and in the earlier 


Madras case the aspect of the question dealt 

(3) 18 M. 158. 

(4) 30 M. 461; 17 M. L. J. 250. 

(5) 31 A. 583; 13 C. W. N. 1143; 10 C. D. J. 813,3 
Ind. Cas. 793; 6*A. L. J. 817; 11 Bom. L. R. 1220; 6 
M. L. T. 277; 19 M. D. J. 682 (P. C.) 
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with by the Allahabad Fafl Bench has not 
been considered at all. The contention of 
ihe plaintiff in that case was that he was not. 
bound to give credit for any portion of the 
mortgage-debt—not whether he should give 
credit for the whole or only a proportionate 


share. The same may besaid of the Privy 
Council case lezatunnisa Begam v. Partab 
Singh (5). The question there was 


whether any account at all should be taken 
of liability to discharge debts due on mort-, 
gages which were subsequently found to be 
invalid. It was held for reasons which, as 
it seems to me, have no bearing on the 
presenb oase that it should not; but here, 
again the question of whether the whole or 
only a proportionate part of the mortgage 
liability should be deemed part of the sale 
price was never gone into. 1 do not find 
anything in this judgment overruling or 
throwing-doubt on the Full Bench decision 
reported in Nand Kishore v. Raja Hari Raj 
Singh (2). 

Unless, then, the value of items Nos. 1 to 
33 at the time of the sale in 1901 in execution 
of the Small Cause Court’s decree was equal 
to the full amount of the mortgage claim, 
it cannot operate as a full discharge. It has 
to be determined what tbat value was. This 
is a pure question of fact embodied in issue 
No. 3 and it cannot be said that the finding 
of the Subordinate Judge is satisfactory. tg 
decision necessarily involves considerable diffi- 
culty; but this is due mainly to the delay which 
the plaintiffs have allowed to occur in enforc- 
ing their rights against item No. 84. The 
Subordinate Judge has based his decision on 
the estimate of two witnesses who give it 
as their opinion that the value of items Nos, 
1 to 33 in 1901 would have been Rs. 75,000. 
I have no hesitation in rejecting this estimate. 
It appears from Exhibit © that in 1908 
a half share of the same property was sold 
for Rs. 44,000 less Rs. 1,200 and the plain- 
tiffs’ witness No. 2 admits that two years 
earlier he was asked Rs. 45,000 for another 
moiety, though he was not willing to pay more 
than Rs. 38,000. There is nothing in the 
evidence to suppoxiethe suggestion that the 
price of land was materially lower in 1901 
than in later years. The value of item No. 
94 is admittted by the 2nd plaintiff to be 
less than Rs. 2,000 so that if the plaintiff's 
estimate of the value of items Nos. 1 to 
33 be accepted, then even in 1901, the value 
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of the whole property mortgaged was nearly 
Rs. 15,0C0 less than the amount of the 
mortgage decree. 

Onthe other hand, it is clear from the 
cross-examination of the plaintiffs’ witnesses 
that Rs. 2,000 a vel may be taken as the 
ordinary price of land in the neighbourhood. 
The plaintiffs’ witness No. 2 says that “If 10 
or 20 veles be bought at a time, a veld could 
be purchased for Rs. 2,000 including puniuh,” 
The lands in question are said to include 
47 velies of nanja and 6  velies punja, so that, 
even omitting the latter from consideration, 
the value comes higher than the mortgage 
claim at the date of the sale (Rs, 91,739). 

Tt is unfortunate that, owing to a purely 
technical defect in the petition, the appellants’ 
application to send for the original records 
of the Small Cause execution petition was 
refused. These might have thrown valuable 
light on the matter. But, on the whole, I 
think the evidence on record warrants the 
conclusion that the value of items Nos. 1 to 
33 at the time of the sale was fully equal 
to the amount due on the mortgage-decree. 

lt follows, that the further execution now 
prayed for cannot be allowed: and the respon- 
dents’ petition must be dismissed with costs 
in both Courts. 

Spencer, J.—O. S. No. 38 of 1900 on the 
file of the Negapatam Sub-Courb was a suit 
brought upon a hypothecation-bond whereby 
94 items of property were mortgaged. A 
decree for sale was obtained in the suit, and 
thereafter the 8rd plaintiff assigned his 
interest in the decree to the lsb and 2nd 
plaintiffs. In the course of executing a Small 
cause decree of the Kumbakonam Sub-Court 
jn the Tiruvalur District Munsif’s Court 
83 out of the 34 of the above mentioned pro- 
perties were brought to sale. The Ist plain- 
tiff in the Small Cause Suit (S. C. No. 2632 
of 1899) isthe same individual as the 3rd 
plaintiff in O. S. No. 33 0f 1900. The Court 
permitted the plaintiffs to bid at the sale 
for a price not less than Rs. 24,000 over 
and above the amount secured by the mort- 
gage-decree. Thesale was stopped at the 
plaintiffs’ instance for the time being, but 
was renewed some tinie later, when the 
plaintiffs purchased items Nos. 1 to 33 benami 
in the name of Sundara Raghava Iyengar 
for Rs. 287-12-0. The 2nd plaintiff in O. S. 
No. 38 of 1900 now seeks io execute his 


mortgage-decree against item No. 34 which, 
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is a house and with that end in view leas 
applied to the Negapatam Sub-Court to 
transfer the decree to the Tanjore Sub.Court 
for execution. The 4th plaintiff, who is the 
son of 8rd plaintiff (since deceased), has n> 
objection to joining him in this application, 
The Ist plaintiff, a Vakil of the High Court, 
remains quiescent. The 2nd aud 8rd defondanta 
have taken varions objections of the legality 
of these proceedings in execution but the 
Subordinate Judge overruling them has 
ordered the decree to be made absolute and 
to be transferred. Section 294 of the Civil 
Procedure Code of 1882 declares, that wheu 
a decree-holder purchases property at a Court 
auction without permission, the Court may, 
if it thinks fit, on the application of the 
judgment-debtor or any other person inter- 
ested in the sale, by order, set aside the sale. e 

in Mahomed Guzee Chowdhry v. Ram Dall 
Sen (6) it was held that when a decree- 
holder, after being refused leave to bid at a 
sale in execution of his mortgage-decree, 
purchased the property in the name of a third 
person, he was guilty of an abuse of the pro- 
cess of the Court and his suit brought as 
parchaser for possession of the property was 
rightly dismissed. 

Now, the Subordinate Judge in the 
present case considers not only that such an 
irregularity would not make the sale void, but 
also,on his reading of the case of Thathu 
Naick v. Kondu Reddi (1), that he is not com- 
petent to go into the question in these 
executioa proceedings. 

In both the above decisions, the question 
whether such a sale passed a good legal title 
came up in the course of a regular suit 
brought by the real purchasers to enforce 
their purchase. No doubt was entertained 
about the power of one of the parties to 
raise a question relating to the execution 
of the decree by an application under section 
244. 

Sankaran Nair, J., in the latter decision 
went further and held that there was no. 
thing to prevent a Court from treating a 
written statement containing a prayer to set 
aside a sale as an application to seb it aside 
under sections 244 and 294. He also 
observed "where a decree-holder purchases 
property in contravention of the provisions 
of section 224 and the judgment-debtor 


seeks to seb aside the sale, I sm of opinion 
(8) 10 C. 757. 
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that it is unnecessary for the latter to 
allege fraud or that the property has not 
been sold for its proper value ; it is for the 
decree-holder to satisfy the Court that the 
sale should be confirmed.” In that case, 
as in this, the purchase price was less than 
the amount below which the plaintiff was 
not to bid for the property under the order 
obtained by him and the purchase was 
made benami for the purpose of concealing the 
matter from the Court or the defendants. 
Secrecy, prima facie, implies fraud. The 
burden was, therefore, cast on the purchaser 
of proving thatthe sale should be upheld. 
Miller, J , also remarked that the fact that 
the sale had been confirmed was no bar to the 
defendants’ right to have it set aside when 
the fraud came to light after the con- 
firmation. Abdur Rahim, J., alone of the 
three learned Judges who heard that 
case, was of opinion that the sale had under 
such circumstances passed an effective title 
until set aside by the Court in which the 
decree was executed, Miller, J., being in 
favour of calling for a finding on the question 
of fraud. 

The opinion of the Subordinate Judge that 
only the Tiruvalur District Munsit’s Court 
has jurisdiction to consider the validity of 
the sale conducted under its orders appears to 
me to be erroneous. The defendants in O. S. 
No. 33 of 1900, who are the appellants here, 
would have no locus stand? to make a motion 
under section 47 of the new Code of Civil 
Procedure in the Tiruvalur District Munsif's 
Court when the decree is not being executed 
in that Court—Vide Fakiruddin Mahomed 
Ahsan v. The Official Trustee of Bengal (7). 
Good as the objections to the validity of the 
sale might appear, if raised in a properly laid 
suit or application, I am of opinion that the 
sale cannot legally be set aside in these pro- 
ceedings when the 2nd and 3rd plaintiffs in 
S. C. No. 2632 of 1899 are not parties to the 
application. At the same time, it must be 
borne in mind that the plaintiffs in this ori- 
ginal suit have not lost their initial right to 
execute their mortgage-decree on account of 
any fraud committed by any or all of them 
qua purchasers in a sale held in executing 
quite another decree ina different Court ; and 
secondly, that the item against which execu- 
tion is sought to be taken here was not one 


of the items goncerned in the said sale, All 
(7) 10 C. 538. 
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the items are*prima facie etjually and sever- 
ally liable to be sold to satisfy the mort- 
gage-debb. Even if the former purchase be 
set aside, the mortgage lien will still subsist. 
The validity of the purchase iu the Tiruvalur 

Court, therefore, only effects the present éxe- 
cution in so far as the executing Court is con- 
cerned in seeing to what extent the decree 
in O. S. No. 38 of 1900 has already been sa- 
tisfied and what is the balance still due for 
which the decree-holders may proceed agaiust 
item No. 34. . 

The next question that has to be decided 
is, whether the purchase of the equity of 
redemption by a mortgage decree-holder cper- 
ates as an extinguishment of the mortgage. 

: The decision in Krishnasami Ayyar v. 
Janaki Ammal (3) is in favour of the proposi- 
sion that 16 does. 

But it appears from the statement of facts 
in the report of that case that the properties 
cf which the right of redemption was pur- 
chased were all the properties over which the 
appellant had a charge by reason of his sale 
subject to an undertaking given by the pur- 
chaser to discharge a certain debt. What 
then is the result when only a portion of the 
mortgaged property’ is purchased at austion 
by the mortgagee P. In Ohunna Dal v. 
Ananda Lat (8), it was considered that to 
hold that every purchase by a mortgagee of 
a portion of the mortgaged property dis- 
charges the mortgage in full would lead to 
iniquitous results. In Nand Kishore v. Raja 
Hari Ras Singh(2)it was corsidered to be nota 
sound general principle of law that the pur- 
chase by a mortgagee at & sale under a decree 
of part of the mortgage property extinguishes 
the mortgagee’s rights against the whole. 
One of the learned Judges who decided that 
case observes: “There is no principle of law 
and equity under which it may beheld that 
the fact of the mortgagee buying, subject to 
his mortgage, a part of the property com- 
prised in his mortgage, is in itself sufficient 
to extinguish the mortgage. Surely, it can- 
not be said that if the mortgagee buys a few 
acres of land in the zemzndar? the whole mort- 
gage will thereby bg discharged. * * * 

* * * % Ib is true that if a person 
other than the mortgagee buys a part of the 
mortgaged property, he can only protect the 
part which he has purchased from the claims 


of the mortgagee, by payment of the whole 
(8) 19 A. 196, 
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of the mortgage-money due, bab he would 
have the right of contribution as against the 
other properties comprised in the mortgage. 
There appears to be no raason why, if the 
mortgagee be the purchaser, he should be in 
a worse position than any other purchaser. 
For the above reasons, I am of opinion that 
the fact of the mortgagee buying 2 part of the 
mortgaged property does not necessarily ex- 
tinguish the mortgage.” He concludes by 
saying that on the question to what lesser 
extent such a purchase may be held to have 
discharged the mortgage, the answer will de- 
pend upon the circumstances of each indivi- 
dual case. Applying this view of the law, 
with which I am fully in accord, to the facts 
of the present case, what state of things do 
we find ? Exhibit D, is the sale certificate 
for the sale in S. C. No. 2632 of 1899 in the 
Tiruvalur District Munsif's Court, printed at 
page 21 of the documents in C. M. A. No. 190 
of 1906, and it recites that the sale is subject 
to the prior claim on the suit properties in 
respect of Rs: 87,000 inclusive of the subse- 
quent interest, etc , thereof being the probable 
amount due to'the plaintiffs in O. S. No. 38 
of 19C0 on the file of the Sub. Court of Nega- 
patam in respect of their hypothecation-bond, 
The effect of this recital is to deduct the 
whole value of the encumbrance from the 
price which the purchaser paid. Under cir- 
cumstances such as these, Blair, J., pronounced 
an opinion in Nund Kishore v. Raja Hart Raj 
Singh (2) that “it would only be equitable 
to hold that the mortgagee’s encumbrance 
would be discharged by such purchase.” 

It muy be objected that the statement of 
value as given in the sale certificate is not 
a piece of evidence of sach a conclusive cha- 
racter as to preclude the Court from taking 
oral evidesce as to the value of the items 
purchased, but such evidence taken at the 
present date about the value of property in 
1991, must necessarily be more or less guess 
work. Unfortunately, the sale notification 
which must have contdined a valuation of 
the items to be sold, made at the time by an 
officer of the Court, is not in evidence, as tke 
Subordinate Judge refused to send for the exe- 
culion proceedings in S**C. No. 2632 of 1899 
on thefile of the Kumbakonam Court from the 
file of the Tiruvalur Court to which it was 
sent for execution. A surer indication than 
oral estimates of the real value to be placed 
on items Nos, 1 to 33 is, however, available, 
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It isnotdenied that by the trick played on the 
Court the purchasers obtained the equity*of 
redemption over these items cheaper by a 
sum of Rs. 24,000 than what the Court exe- 
cutingtheSmall Cause deerae considered to be 
& proper price to be paid by the decree-hold- 
ers if they should be the purchasers, or, if 
the price actually paid be deducted, the pro- 
fit made by the benam? purchase may be 
taken as at least Rs. 23,712-0-0. Now, the 
value of the 34th item, a house in Tanjore, 
acsording to the defendants’ witness (2nd 
plaintiff) is only Rs. 1,000 or 1,570, not more 
than Rs. 2,000 at the outside estimate. The 
balance shown in tho execution petition as 
still dus after the purchase of the equity of 
redemption over items Nos. l to 33 is 
Rs. 16,739 and odd, This is less than the 
amount out of which the mortgagees cheated 
the mortgagors by making the purchase in 
the name of a ‘stranger. I use the word 
"cheated" advisedly because i& is clear that 
if the purchase had been really, as it was 
ostensibly, by a stranger, the stranger could 
nob have cleared the portion purchased by him 
from liability without discharging the whole 
mortgage-debt. Again, the plaintiffs! witness 
No. 1 stated that he purchased the lst plain- 
tiff’s moiety for Rs. 44,000. This ineluded 
some other lands that did not belong to the 
defendants, worth Rs. 1,200. The net value 
was, therefore, Rs. 42,800 ; and double this ia 
Rs. 85,600. : 

The eredit given by the plaintiffs is only 
Rs. 75,000 which thus appears to be inade- 
quate. Even the plaintiffs’ witness No. 2 
estimated land in the suit village as worth 
one rapee a guli which comes to about Hs. 285 
an acre or Rs. 82,065 for the whole 309 acres 
and odd. The amount of the decree was 
Rs. 89,090. It is unlikely that the property 
was mortgaged for more than ths of its 
value. I consider that the encumbrance has 
been discharged by the purchase in S. C. No. 
2632 and that it would not be equitable to al- 
low the plaintiffs to proceed against the re- 
maining property, 

The appeal, in my opinion, should be al- 
lowed and the execution petition should be 
dismissed with costs in this Court and in the 
lower Court. 


Appeal allowed. 
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MADRAS HIGH COURT. 
Civit Revision Petition No. 884 or 1909. 
August 30, 1911. 

Present: —Mr. Justice Phillips. 
KARUPA PADAYACHI—Peritioner 
versus 
SINGARATHAMMAL—Responpent. 


Decree, form of —Decree leaving certain points to be 
decided in execution—Execution of decree allowed only 
on such qproof—lllegality—High Court—Revision— 
Failure to exercise jurisdiction — Civil Procedure Code 
(Act V of 1908), s. 115. 

The decree of a District Judge was in the following 
terms : “Decree against the 8rd defendant in the first 
instance and should she (plaintiff) failto recover 
the jewels or their value from him (8rd defendant), 
plaintiff should be allowed to proceed against defend- 
ants Nos, land 2 only ifthe plaintiff can prove in 
execution that they took possession of the jewels 
trom the 3rd defendant:”’ 

Held, (1) that the Judge should have decided the 
latter pointin the suit and not left it to be deter- 
mined in execution, as a fresh suit would not be main- 

"tainable for proving that point and the point could 
not legally be established in execution proceeding. 

Parasurama Ayyar v. Seshier, 32 M. 504 at 5C8, 
distinguished. 

(2) That the passing of such a decree was a material 
irregularity which enabled the High Court to inter- 
fere under section 115 of Act V of 1903, 


Petition, under section 115 of Act V of 
of 1908, praying the High Court to revise 
the decree of the District Court of Trichno- 
poly, in A. S. No. 111 of 1969, presented 
against the decree of the Principal District 
Mansif of Aryalur,in O. S. No. 1331 of 
1910. 

Mr. P. Sambanda Mudaliar, for the Peti- 
tioner. 

Mr. T. Patiabirama Atyar, for the Res- 
pondent. 

i Judgment. —The District Munsif 
passed a decree against defendants Nos. 1 and 
2 for the value of certain jewels. In appeal 
the District Judge modified this by giving & 
& decree for the jewels or their value against 
the 3rd defendant in the first place, and the 
decree goes on to say " should she (plaintiff) 
fail to recover them or their value from her 
(2nd defendant), plaintiff should be allowed 
to proceed against defendants Nos. l and 2 
only if the plaintiff can prove in execution 
that they took possession of the jewels from 
the 9rd defendant." It appears from the Dis- 
trict Judge’s judgment that he was doubtful 
whether ib had been proved that defendants 
Nos. 1 and 2 had taken the jewels from 3rd 
defendant and, therefore, he refused to decide 
the question, but passed the decree in the 
above terms. From the terms of the decree, 
. 
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it will be seen that the plaintiff cannot pro- 
ceed against defendants Nos. l and 2 unless 
she can prove that the defendants Nos. 1 and 
2tcok thejewels from ihe 3rd defendant. 
If, therefore, plaintiff fails to recover from ` 
3rd defendant, she will have to file a suit 
against defendants Nos. 1to 3 again in order 
to prove that defendants Nes. land 2 took 
jewels from 3rd defendant, for, until that is 
proved, execution against defendants Ncs. 1 
and 2 is not to be allowed. Consequently, the ` 
point cannot be proved in execution proceed- 
ings against them, for, until the evidence is 
taken, no cne can say whether plaintiff can 
or cannob prove this point, and until she ean 
prove itshe cannot proceed against defend- 
ants Nos land 2 in execution, such a suit 
would not he maintainable asit would be in 
respect of the matter now in issue. "The 
District Judge should, therefore, have de- 
cided the question in issue before him as it 
was necessary for a proper determination 
of the suit. In not doing so, he bas, I think, 
failed to exercise the jurisdicticn vested in 
him and, consequently, action may be taken 
by the High Court under section 115. The 
rulingin Parasurama Ayyer v. Seshier (1) 
relied on by the respondent, is not appli- 
cable here. 

A question was raised by respondent as to 
whether the appellate decree was wholly 
without jurisdiction, the case being of 
Small Cause nature. The suit was tried by 
the District Munsif as an original suit 
and it does not appear that he had jurisdic- 
tion to try it asa Small Cause suit. Prima 
facie, an appeal lay to the District Court 
under section 96, Civil Procedure Code, and 
the question having been raised only in» 
cidentally atthe hearing of the petition, I 
think ib unnecessary to go into this question. 
The District Judge’s decree is, therefore, set 
aside and the appeal remanded for disposal 
according to law. It is the 2nd defendant 
who presents this petition and the plaintiff 
whoopposes it, and consequently, whatever 
be the final decree in the District Court, it 
will be difficult to apportion the costs of this 


Court in that decree. Respondent will, 
therefore, pay péiitioner’s costs of this 
petition. 


Decree set aside. 
(1) 32 M. 504 at p. 508. 
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PITTY THEYGARAYA CHETTIAR V. SIVAPADA MUDALI, 


MADRAS HIGH COURT. 
Seconp Civin Arrear No. 1379 or 1909. 
August 22, 1911, 
Present:—Mr. Justice Ayling and Mr. Justice 
Spencer. - 
PITTY THEYGARAYA CHETTIAR— 
PLAINTIFF— APPELLANT 
versus 


SIVAPADA MUDALI AND OTHERS— 
RESPONDENTS. 

Madras Rent Recovery Act (VIII of 1866)— Sale 
for arrears of rent—Suit by auction-purchaser for 
possession against defaulter—Irregularity in sale— 
Right of dejaulter to plead—Adjourment of sale by 
selling officer—Items not sold in the order advertised— 
Inclusion of properties of other defaullers in sale notice 
—Injury to defaulter—Irregularity—Right of defaulter 
to set aside sale—Pleadings—Substantial injury not 
pleaded—Issue. 

In a suit by a purchaser at a rent sale for posses- 
sion against a defaulter who has continued in posses- 
sion even after the sale, it is open to the defendant 
toplead the illegality of the sale as a defence, though 
he may have taken no previous steps to get the sale 
set aside, and if the sale is found to be invalid, the 
suit must be dismissed. 

Vencatachalapathi Ayyar v. Fischer, 17 M. L. J. 294; 
80 M. 444; Ramanasari v. Muthusami Naik, 80 
M. 248, referred to. 

Butitis not every irregularity in the sale pro- 
ceedings which will have this effect. 

Subrahmania Ayyar v. Rangappa Kalakka Thola 
Udayar, 24 M. 307, referred to. 

An adjournment of the sale by the selling officer 
from the date fixed by Oourt to some other date for 
want of time, the sale of items of property in an 
order different from what was advertised in the sale 
proclamation, and the inclusion of the property of 
many defaulters in one sale notice, are not such 
grave irregularities as to entitle a defendant to plead 
them as abar to a suit for possession, unless it is 
shown that substantial injury has been caused to the 
defendant thereby. 

Inthe absence of any allegation of substantial 
injury, a Court is not justifod in framing an issue 
on the point. 

Second appeal against the decree of the 
District Court of Chingleput in A. S. No. 
165 of 1908, presented against the decree of 
the District Munsif of Tiruvallore in O. 8. 
No. 649 of 1906. 

The Hon'ble T. V. Seshagiri Azyar, for the 


Appellant. 

Mr. V. Viswanatha Sastri, for the Ist Re- 
spondent. 

Mr. P. Ekambara Ayun, for the 1st, 3rd and 
5th Respondents. ee 

Judgment.—In the suit out of which 
this appeal arises, the plaintiff, as purchaser 
of certain lands aba rent sale under Madras 
Act VIII of 1865, sued to get possession of 
the said lands with mesne profits from the 


defaulters who had remained in occupation. 
The District Munsif dismissed the suft on 
the ground thatthe sale, having been held 
two days after the advertised date, was illegal 
and invalid. The District Judge, on appeal 
took the same view. 

The case quoted by the District Judge, 
Venkatachalapathz Ayyar v. Fischer(1), as well 
as the one reported as Ramanasuri v. Muthu- 
sami Naik (2), are good authorities for 
holding that, in a suib of this description, 
the defendant may plead illegality of the 
sale as a defence, even although he may have 
taken no previous steps to get the sale set 
aside, and that, if the sale is found to be 
invalid, the suit must be dismissed. But 
it certainly does not follow that every irre- 
gularity in the sale proceedings will have the 
same effect. Vide Subrahmania Ayyar v. 
Rangappa Kalakka Thola Udayar (3). In the 
first of the cases quoted above, the sale was 
held in pursuance of an illegal demand; in 
the second, a statutory provision of law in 
section 18 of the Rent Recovery Act had 
been violated. The present case is very 
different. The sole irregularity, on which 
the District Munsif proceeded; is the ad- 
journmeni of the sale from the advertised 
date, 14th May 1900 to the 15th and again 
to the 16ch on which date the plaint proper. 
ties were sold. Thesa adjournments were 
due to the fact that it was not found possible 
to complete the sale of all the items noti- 
fied for sale on the first or even on the second 
day. Whether the selling officer was 
empowered to adjourn the sale under these 
circumstances is open to argument; itis æ 
point on which no express authority has been 
quoted. But, in any case, it is not an in- 
fringement of any provision of law and is, in 
our opinion, at most, merely an irregularity 
which might or might not justify set. 
ting aside the sale. In the absence of 
any provision on the point in the Madras 
Rent Recovery Act, we may follow the 
analogy of section 311 of the old Civil Pro- 
cedure Code, Act XIV of 1882, which was in 
force at the time of the sale, and hold that 
it would only invalidate the sale if it were 
shown to have caused substential injury 
to the defaulter in the shape of a lower auc- 
tion price. 

(1) 17 M. L. J. 294; 30 M. 444. 


(2) 30 M. 248. 
(3) 24 M. 307. 
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There are two other alleged irregularities 
to which our attention is drawn. The first 
of them dwelt on by the District Judge 
is the fact that the items were not put up 
for sale in the order in which they stand 
in the sale list, while the second to which 
our attention is drawn for the first time in 
this Court by the respondents, is that the 
sale notice, Exhibit F, includes the properties 
of 29 different defaulters. He argues that 
there should have been a separate notice for 
each. No authority is quoted for the last 
mentioned position, and the former irregu- 
larity stands on the same footing as the one 
we have already dealt with. 

It has not been found that the sale price 
fetched by the suit properties was inadequate 
although an issue (No. 5) was framed cover- 
jog the point, The district Munsif has re- 
cevered no distinct finding but says that 
the value of the properties was proble- 
matical, by which he presumably meant 
that he found ib impossible to say whether 
the price was or was not fair. 

The District Judge has recorded no finding 
on this point, We do not propose to call for 
one, as, in our opinion, no issue should ever 
have been framed on the point. We say this 
for the simple reason that no allegation of 
diminution of the sale price or other sub- 
stantial injury, has ever been made by the 
defendants. "Their written statemeut makes 
no reference whatever to any irregularity in 
the conduct of the sale, much less to any 
substantial injury consequent thereon; and 
from para. 4 of the District Munsif’s judg- 
ment it appears that the irregularity of the 
postponement of the sale was discovered by 
the District Munsif himself when he began 
to write his jadgment. It was in consequence 
of this discovery that he framed a fresh 
issue whieh]ran thus:— V. Whether the plaint 
lands were sold in the rent sale fora fair 
price ? If not, whether the sale is invalid or 
illegal ?” 

Whether the irregularity discovered 
amounted to an illegality which would neces- 
sarily invalidate the sale was a question 
which ib was open to him to consider, 
although the point had not been raised; 
but, in the absence of any allegation of 
consequent substantial injury, it shonld 
have been presumed that there was no 
such injury and the framing of an issue on 
the point was unnecessary and improper. 
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The dismissal of the suit on the bth issue 
was wrong. The decrees of the luwer Courts 
must be set aside and the suit remanded 
to the District Munsif's Court for disposal 
on the merits. The costs will be costs in the 
cause, 


Appeal allowed. 


——— 
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MADRAS HIGH COURT. 
Civit Revision Petition No. 705 or 1910. 
September 7, 1911. 

Present: —Mr. Justice Abdur Rahim. 
B. VENKATA SUBRAMANIAM— 
PETITIONER 
versus 
B. KANCHI RAJU—Responoenr. 

Negotiable Instruments Act (XXVI of 1881), s. 87— 
Misconstruction of section —lfigh Court—Revision— 
Civil Procedure Code (Act V of 1908), s. 115. 

The fact that a Subordinate Court, in trying a suit, 
has misconstrued section 87 of the Negotiable Instru- 
ments Actis not a ground for interference by the 
High Court in revision under section 115 of the Civil 
Procedure Code, 1908. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
decree of the District Court of Guntur in 
A. S. No. 280 of 1909, presented against the 
decree of the District Munsif of Bapatla in 
O. S. No. 676 of 1908. 

Facts.— The question of law raised 
was covered by issue No. 5: "Whether the 
suit is nob maintainable on account of the 
alteration.” The Munsif, after an exhaus. 
tive review of the authorities, found on this 
issue against the plaintiff. On appeal, the 
District Judge confirmed the Munsif's find- 
ing. í 

Plaintiff thereupon applied to the High 
Court in revision under section 115 of Act V 
of 1908. 

Mr. P. Nagabhusanam, for the Petitioner. 

Mr. P. Narayanamurthi, for the Respond. 
ent. 

Judgment.—tThe question raised is 
that section 87 of the Negotiable Instrumenta 
Act has been misconstrued. That does not 
bring the case within section 115 of the 
Civil Procedure Code. This petition is dis- 
missed with costs. " 

Petition dismissed. 
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MOHIDEEN KUPPAT Y, MARIAM KANNI, 


MADRAS HIGH COURT. 
APPEAL AGAINST ÁPPELLATE ORDER No. 56 
or 1910. 

August 30, 1911. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar.” 
MOHIDEEN KUPPATI AND ANOTHER— 
APPELLANTS 
versus 
MARIAM KANNI AND OTHERS— 


RESPONDENTS. 

[Decree— Time fined for payment by an Appellate Court 
—Power of lower Court to which itis sent for execution 
to entend time. 

Where time for payment of money is fixed by an 
Appellate Court in its decree, it is not competent to 
a subordinate Court to w hich the decree is sent for 
execution to extend that time. 

Vedapuratti v. Vallabha Valia Rajah, 25 M. 800 at 
p. 318, followed. 

The general rule is that specific directions contained 
in the mandate of the Appellate Court are’ beyond 
the judicial discretion of the lower Court and hence 
must be implicitly followed. 

The extension of time fixed by the judgment of an 

` Appellate Court for the performance of a condition 
amounts to an amendment of it. 


Appeal against the order, dated 25th July 
1910, of the District Court of Tanjore, in 
A. S. No. 886 of 1909, presented against 
the order of the District Munsif of Pattu- 
kota, in O. S. No. 291 of 1900 (E. P. 
No. 1/188 of 1909). 

to Messrs." S. . Srinivasa Atyangar and P, 
Sambanda Mudaliar, for the Appellants. 

Mr. T. V. -Gopalasawmi Mudaliar, for the 
Respondents. 

Judgment.—the only direct author- 
ity available on the question whether the 
District Munsif, who was asked to execute 
the decree, had the power to extend the time 
allowed for payment in the decree which was 
passed by the High Court is C. M.S. A. 
No. 29 of 1909, in which it was held that the 
Appellate Court which passed the decree was 
the proper Court to which the application 
should be made for extending the time We 
are not prepared to lay down a different 
rule. The raling isin accordance with the 
dictum of Bashyam Iyengar, J., in Vedapu- 
ratti v. Vallabha Valiya Rajah (1), where 
that learned Judge points out that extending 
the time fixed by the judgment of an Appel- 
late: Court for the performance of a condition 
` amounts to an amendment of it. The general 
rule is, that “specific directions contained 


(1) 25 M. 300. 
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in the mandate of the Appellate Court are 
beyond the judicial discretion of the lower 
Court and hence must be implicitly followed 
by the latter Court.” See. American 
OCyclopeedia of Law and Procedure, Volume 
ILI, page 481. 

16 also: seems to ùs that the direction to 
pay the amount of Rs. 50 must be read as 
a condition precedent. The decision in Ramo- 
samy Kone v. Sundra Kone (2) supports this 
view. 

This petition must, therefore, bo dis- 
missed with costs. We do not decide the 
question whether the Court should extend the 
time if a proper application is made to it for 
the purpose. 


Petition dismissed. 
(2) 51 M. 28; 17 M. L. J. 495; 3 M. D. T. 26. 





ALLAHABAD HIGH COURT. 
SgcoNp Civic Arrean No, 060 or 1910. 
March 2, 1911. 

Present: —Mr. Justice Griffin, 
'"JADUNANDAN SINGH-PrAINTIPF— 
APPELLANT 
Versus 
RAM CHANDER SINGH—Derenpant — 
RESPONDENT. 


Agra Tenancy Act (IT of 1901), s. 182—Suit for 


` arrears of rent—Third appeal— Whether lies, 


In a suit for arrears of rent under the Agra Tenancy 
Act, 1901, no third appeal lies to the High Court from 


`a decision of the District Judge, passed in appeal from 


an appellate order of the Collector. 

Appeal from the decision of the District 
Judge of Jaunpur, dated the 12th April 
1910. 

Mr. Gokul Prashad, for the Appellant. 

Mr. Haribuns Sahai, for the Respondent. 

Judgment.—aA preliminary objection 
is taken to the effect that this appeal is 
not maintainable. It is, in fact, a third 
appeal. The decision of the Court of first 
instance ina suit for arrears of rent was 
upheld in appeal by the Collector. On ap- 
peal from the Collector’s decision the judg- 
ment of the Collector was upheld by the Dis- 
trict Judge. There is no provision in the Act 
for a third appeal to this Court. 

The preliminary objection is, therefore, 
sustained and the appeal is dismissed with 
costs. 


Appeal dismissed, 
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MADRAS HIGH COURT. 
Givi, Revision Petition No. 284 or 1909. 
August 18, 1911. 

Present:—Mr. Justice Abdur Rahim. 
NATHUVATH PAPPU ahas VALIA 
ACHAN— PETITIONER 
versus 
KOLLI VALLAPIL VALATHIL VITTIL 
KARNAVAN RAVUNNI NAIR AND 
ANOTHER— RESPONDENTS. 

Mortgage—Enhanced revenue—Liability of mortgagee 
— Contract. 

? In the absence of a distinct contract tothe contrary, 
the burden of enhanced revenue in respect of mort- 
gaged property falls on the mortgagee. 

Krishnier v. Araphuli Iyer, 14 M. L. J. 488, dis- 
tinguished. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge of Palghat 
jn S. C. No. 1270 of 1908, dated 3rd No- 
vember 1908. 

Mr. €. Madhavan 
tioner. 

Mr. K. Govinda Morar, for the Respondents. 

Judgment.—I thiak the Subordinate 
Judge is right in holding that the defend- 
ant was liable to pay the enhanced revenue. 
Under the general law, the mortgagae is to 
pay the Government revenueunless there is a 
contract tothe contrary. Exhibit A does 
not evidence any contract to the effect that 
the burden of enhanced revenue is to fall on 
the plaintiff. The authority of Krishnier v. 
Sirappuli Iyer (1) isinvoked by the learned 
Vakil for the respondents, but that decision 
is based on the terms of the particular docu- 
ment which the learned Judges had to con- 
strue in that case and cannot help us in the 
construction of the mortgage deed, Exhibit A. 

The Subordinate Judge, while laying down 
the law correctly, has decided against the 
plaintiff on the ground that he failed to prove 
that enhanced revenne was payable on ac- 
count of the lands under kanom. Butthe plaint 
distinctly alleges this and the written state- 
ment far from traversing the allegation, 
seems to assume that enhanced revenue was 
payable on account of theland. The issues 
also make it clear that the fact that enhanc- 
ed revenue was payable is actually found for 
plaintiff and was never disputed. 

That being so, the learned Subordinate 
Judge erred in dismissing the suit on that 


ground. 
(1) 14 M. L. J. 4€8 


Nair, for the Peti- 
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The decree of the Subordinate Judge is set 
aside, and there shall be a decree: for the 
plaintiff for Rs. 182-15-9 with interest there- 
on a5 6 per cent. from the date of the institu- 
tion of the suit till date of realization.. The 
defendant shall bear the costs throughout. 


» f£" . 
Decree set aside. 


PUNJAB CHIEF COURT. 
Second Civin APPEAL No. 984 or 1907. 
June 26, 1911. 
Preseni—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Kensington. ` 
MUHAMMAD UMAR ALI—PLAINTIFF— 
APPELLANT 
versus 
AMAN ALI—DEFENDANT— RESPONDENT. 

Custom—BSuccession —Sayyads of Kharkando— Adverse 
possession—Co-sharer deriving title from another co- 
sharer—Limitation—Suit for possession—Cancellation 
of instrument—Family  settlement—Consideration— 
Repudiation—Estoppel—Limitation Act (XV of 1877), 
Sch. II, Arts. 91, 144. 

The Sayyads of Kharkanda, Districb Rohtak, are 
governed in matters of inheritance by custom rather 
than by Muhammadan Law. 

MirMumtaz Ali v. Jawad Ali, 82 P.R. 1887, ex- 
plained and discussed. 

Kadir Ali v. Sikandar Ali, 60 P. R. 1878; Bunyad 
Ali v. Faiz Muhammad, 173 P. R. 1889, Aman Ali 
v. Amina Begam, 46 P. R. 1890; Faiz-ud-din-y. Wa- 
jiub-nissa, 71 P. R. 1892; Jawad Ali v. Emma Begam, 
121 P. W. R. 1909; 4 Ind. Cas. 967; Nasib-ul-nissa 
v. Munsur Ali, 12) P. W. R. 1909; 4 Ind. Cas. 965, 
referred to. 

A person, who has not atany time been in any 
other position than that of a co-sharer, cannot plead 
adverse possession and the mere facb that he derives 
his title from one co-sharer does not enable him to 
assume a title adverse to other co-sharers. 

The cancellation of an instrument cannot be treated 
as compulsory in a suib for possession of the property 
conveyed by the instrument. A. suit for possession 
of the property cannot be held barred merely because 
the period prescribed for a suit for cancellation of the 
instrument has run out. 

Tirbhavan Bhadur v. Rameshar Baksh Singh, 27 A. 
727; BA. L. J. 695, 10 C. W. N. 1065; 8 Bom. L.R. 722; 
16 M. L. J. 440; 40. L. J. 405; 1 M. L. T. 261; 9 0. 
C. 377; Velaga Mangamma x. Bandlamudi, 80 M. 308; 
2M. L. T. 178; 17 M. L. J. 182; Surjan Singh v. 
Khark Singh, 79 P. W. R. 1908, followed. 

A Syed of Kharkanda left three widows, A. B. and 
C. Thewhole of his pibberty was entered in the 
names of his three widows. In 1881 and 1882, the 
widowsgifted portions of their shares in favour of 
their relatives. The reversioners sued B. and C. for 
a declaration that the gifts made by B, and C. were 
invalid as against them and obtained a decree in 1887. 
B. died in 1882 and C, in 1887. A. had gifted certain 
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land to her nephew, D. E., 4’s husband's sister’s son, 
was held in the previous suit to be oneof the rever- 
sioners to whom the land would go on the widows’ 
demise. After the deaths of B. and C., A. arrived aba 
settlement with E. In 1891, E. executed a registered 
deed binding himself to raise no difficulty in respect 
of his reversionery interest in the property gifted to 
D. While A. executed an unregistered agreement to 
the effect that she would not dispute E's immediate 
right to so much of the shares of B. and O. as had 
been decreed to E, in 1887, notwithstanding her 
intention of pressinga claim to her life-interest in 
the shares as against the remaining reversioners, 
Both A. and E. adhered to the bargains made in 1891. 
On 18th April 1897, A. executeda registered agree- 
ment in favour of E. reiterating what she had 
already intended by the unregistered document of 
1891. In 1905, A, and D.as vendees from A. sued 
E. for possession of the land left with E. by the 
agreements of 1891 and 1897: 

Held, (1) that the suit was not time-barrod; 

(2) that there was ample consideration for the 
agreement of 1897, in the fact that E. had consistently 
abstained from suing to set aside the gift made in 
favounof D; 2 

(8) that A. could not repudiate the arrangement 
made in 1891 and 1897 and consequently A. and D. 
were not entitled to recover the land from E. 

Appeal from the decree of the District 
Judge, Rohtak, dated the 27th June 1907, dis- 
missing the claim. 

The Hon'ble Mr. Shadi Lal, Mr. Raushan 
Lal, Bakhshi Sohan Lat and Hafiz Anwar Ali, 
for the Appellant. : 

The Hon’blé Mr. Muhammad Shafi, Mr. 


Abdul Wahid, for the Respondent. 


Judgment,.—lIn this case the learned 
District Judge had before him two separate 
suits for possession of certain lands repre- 
genting a 5/18th share of the property origi- 
nally owned by the late Sardar Bahadur 
Barkat Ali in three villages, namely Barkat- 
abad, Kharkanda and  Hasangarh. The 
greater part of this land was granted by 
Government in 1867 to Barkat Ali as a 
reward for distinguished military services 
and this part of the property is included in 
the village Barkatabad. Barkat Ali died in 
the year 1872 and the whole of his laud 
was entered in the names of his three widows, 
namely, Bismilah Begum, Moti Begum and 
Masiha Begum. The two widows last named 
died in the years 1882 and 1888 respectively 
and in ordinary cours® the surviving widow 
Bismillah-Begum would thereafter have re- 
tained a life-interest in the whole of this large 
property. There has, unfortunately, been 
much litigation in the family since the death 
of Barkat Ali and for the moment itis un- 
necessary to explain how the present suits 
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come to cover shares of 5/l8ths. It is 
sufficient to say that, partly as the resulb of 
previous litigation and partly owing to family 
arrangements, this 5/18ths share in each vil- 
lage passed many years ago into the hands 
of Aman Ali, who is a son of Barkat Ali’s 
sister and married to a daughter of his bro- 
ther. The object of the two suits is to re- 
cover the property from Aman Ali. 

In the main ease covering the Barkatabad 
land, which is before us as a first appeal, 
the plaintiff is Umar Ali, son of a brother 
of Bismillah Begum. This Umar Ali is said 
to be no immediate relative of Barkat Ali's 
family otherwise than through Bismillah 
Begum, but he also lives in the parent vil- 
lage Kharkanda and owns land there and else- 
where on his own account. Umar Ali pro- 
fesses to derive title froma sale effected in 
his favour by Bismillah Begum on the 30th 
May 1905, (see page 138 of Paper Book A). 
The defendant in this case is Aman Ali alone 
and the suit was instituted on the 29th June 
1905. 

1n the second suit covering lands in Khar- 
kanda and Hasangarh, instituted on the 31st 
October 1905, the plaintiff was Bismillah 
Begum herself and the defendants are Aman 
Ali and certain persons to whom he had alien. 
ated portions of the land by way of gift or 
exchange. 

The ostensible object of the two suits was 
to recover from Aman Ali so much of 
Barkat Als land as had already passed 
into his hands. In ordinary course the 
plaintiff in each case would have been 
Bismillah Begum, but her nephew, Umar 
Ali, has long been managing her affairs for 
her and it is apparently safe to assume 
that he is the real contesting plaintiff in both 
suits, though his name appears only on the 
record of the case concerning Barkatabad, 
We think this is probably the correct ex. 
planation of the two suits, butif it should 
be thought improper to go behind the record 
they may be treated as suits really instituled 
by Bismillah Begum on her own behalf, with 
the qualification that, in order to conduct 
them successfully, she has sold her interest in 
Barkatabad to Umar Ali. Whichever of 
these two views may bethe more correct, if 
should be understood that the points arising 
in the two cases are precisely similar. They 
have accordingly been dealtwith together by 
the District Jndge and have been decided on 
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ihe same date, 27th June 1907, by judg- 
ments which are, for practical purposes, 
identical. The only difference made in the 
two judgments is in respect of immaterial 
matters not touching the essential points in 
dispute. The District Judge has dismissed 
both the suits, and as already stated the 
Barkatabad ease comes before us as a first 
appeal by the plaintiff Umar Ali. 

Inthe connected case covering land in 
Kharkanda and Hasangarh the jurisdictional 
value of the suit was below Rs. 5,000 and 
the appeal in that case lay accordingly to the 
Divisional Court. The learned Divisional 
Judge has concurred with the District Judge, 
dismissing an appeal by Bismillah Begum. 
We have, therefore, this advantage in dealing 
with the case that we have not only a clear 
and well-considered judgment of the first 
Court but also the concurrent finding in one 
case by Mr. Clifford, a Divisional Judge of 
great experience. 

The printed paper book connected with 
the first appeal is in four parts, which we 
have marked as A, B, C and D. It is, unfor- 
tunately, badly arranged and contains large 
quantities of matter which did not require 
printing and which have been scarcely re- 
ferred to in the prolonged arguments before 
us. For the purposes of further appeal, there 
js au additional short paper-book containing 
the judgments only and this we have marked 
as book E. 

The parties are Sayyads. The pedigre-table 
given at page 15 of Book E. is admitted by 
both sides to be correct and is more accurate 
than that given at page 156 of Book A. There 
js no doubt in our minds that these Sayyads 
of Kharkanda are governed in matter of in- 
heritance by custom rather than by Muham- 
madan Law ; this point having been settled by 
the Chief Court so far back as 1878 [See 
Kadir Ali v. Sikaudor Ali (1)) The 
question what that custom may be in any 
particular case arising among the Sayyads is 
now exceedingly difficult to determine. There 
have been numerous cases in the village bear- 
ing on the matter in one form or another and 
disputes covering difficult poinis have been 
coustantly beforethe Chief Court for more 
than thirty years. We may refer to the rul- 
ings, Kadar Ali v. Sikandar Ali (1); Mir 
Mumtaz Ali v. Jawad Ali (2) ; Bunyad AU v. 


(1) 60 P. R. 1878, 
(2) 82 P. R. 1887. o 
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Faiz Mohammad (3); Aman Ali v. Amina 
Begam (4); Faizud Din v. Wajib-un-Nisa (5) 
to an unpublished ruling in Civil Appeal No. 
538 of 1827, decided on the 15th De- 
cember 1897 (printed at pages 130 139 of 
Book A), and to two decisions of the 27th 
November 1908 and the 10th March 1909 in 
Jawad Aliv. Emna Begam (6); Nasibul Nisa 
v. Mansur Ali (7). We give this list of 
thief Court decisions as it may be use- 
ful for future reference but we cannot 
be certain that it contains a complete 
list of all the cases which have come 
before the Chief Court, nor do we 
attempt to now lay down any general 
proposition to be deduced from these 
various decisions in isolated enses, several 
of which are concerned with Barkat Ali's 
family. All that we can say with some 
confidence is, that custom has throughout 
been recognised as the ground of decision, 
subject to the determination of subsidiary 
questions involving the facts of particular 
cases. For present purposes, this is as far 
as we need go, and we may now turn 
more directly to the law and facts of the suits 
before us., 

It will.be remembered that Barkat 
Ali’s three widows originally inherited his. 
land jointly onhis death in 1879. 

In the year 1877 the widows divided 
the property equally among themselves in 
each village by partition. In 1881 and 1282 
they executed a series of gifts which are 
explained to us as having in two cases, ab any 
rate, been prompted by the natural desire to 
benefit the widows’ relatives. So far as 
Bismillah Begum was concerned, the gift 
dated the 19th September 1880 covered the 
whole of her share in Barkatabad and 
Kharkanda and was effected in favour of her 
brother's son, Umar Ali. This gift does 
not seem to have been immediately contested 
by other members of Barkat Ali's family but 
when it was followed up in February 1882 
by other gifts effected by the twu remaining 
widows, certain members of Barkat Ajis 
family eame into Courb in 1885 and were 
successful in obtaining decrees which had the 
effect of invalidating these last two gifts as 


against them. The final decision of the 
(3) 173 P. R. 1889. 
(4) 46 P. R. 1890. 
(5) 71 P, R. 1892. 
(6) 121 P. W. R. 1909; 4 Ind. Cas. 967. 
e (77 120 P. W. R, 1909; 4 Ind. Cas, 965. 
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‘Chief Court in those cases is given in Mir 
Mumtaz Ali v. Jawad Ali (2). 

Separate judgments were written by two 
learned Judges before whom the appeals 
came and both gave reasons for holding that 
among these Sayyads sisters would inherit 
jn the absence of direct issue. male or 
female. Powell, J. went somewhat further 
in holding that daughters and sisters were 
not absolutely excluded from inheritance as 
in Hindu tribes, adding that in such cases 
they would as females have only a limited 
power of dealing with the estate and that after 
them the sons of sisters and sons of daughters 
or at any rate the former succeeded in pre- 
ference to maleagnates. All this is of import- 
ance as bearing on the general question of cus- 
tomary succession, but we need not discuss the 
direct éffect of the decision given or lay stress 
on the point that in regard to the gift by Moti 
Begum the donee, Mumtaz Ali, siater's son 
of Barkat Ali, was recognised as entitled tu 
one-third of Moti Begum’s share by inherit- 
ance as well as by gift. The essential point 
of the decision was that the widows of Barkat 
Ali were not entitled to dispose of such pro- 
perly as they had inherited from him as if 
they were absolute owners of iheir shares, 
and that the rights of the heirs, whoever 
they might be, would have to be respected. 
One of the successful plaintiffs in those cases 
was the present defendant, Aman Ali, suing. 
in his capacity of sister’s son of Barkat Ali. 

It must be remembered that Moti Begum 
died in 1882 and Masiha Begum in 1888, and 
various matation orders followed in conse- 
quence of the death of these two ladies and 
of the litigation ending in 1887. We are 
not immediately concerned with the precise 
orders passed, as to which there is no dis- 
pute, and need only say that after following 
them up in detail it has become clear to us 
how Aman Ali was eventually recorded as 
holding 5/18th share in each village. It 
will be easily understood that in consequence 
of the decisions of 1887 Bismillah Begum 
became alarmed lest her gift, dated the 9th 
September 1881, in favour of Umar Ali should 
also be challenged. Tt“was understood at that 
time that Aman Alis position as a reversioner 
was recogrised by the Chief Court, and 
there were several other reversioners to be 
feared, holding the same position as Aman Ali 
in their capacity of sister’s sons of Barkat 
Ali. It was, therefore, very natural that Bis- 
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millah Begum should endeavour to segure 
the consent of these supposed reversioners 
and especially of Aman Ali, to her gift of 
some portion at any rate of the land which 


“she had made over to Umar Ali in 1881. 


She thereupon entered into negotiations. 
with Aman Ali and there is no reason what- 
ever for supposing that the negotiations were 


- not prefectly straightforward on both sides. 


The result was that Aman Alion the 12th 
September 1891 executed .a registered deed 
binding himself to raise no difficulty in res- 
pect of his reversionary interest in the pro- 
perty gifted to Umar Ali (pages 16-18, Book 
A), while on the other hand Bismillah Begum 
on the 13th September 1891 executed an 
unregistered agreement (page 142 of Book A) 
to the effect that she would not dispute 
Aman Ali's immediate right to so much of 
the shares of Moti Begum and Masiha Begum 
as had been decreed to him in 1887, notwith- 
standing her intention of pressing a claim to 
her life-interest in the shares as against the 
remaining reversioners who had been success- 
ful in the 1887 cases. Bismillah Begum and 
Aman Ali both adhered to the bargains 
which they made in 1891, In 1894 Bis- 
millah Begum sued her hnsband’s rever- 
sioners (exclosive of Aman Ali representing 
one-third share) for the land which they 
had obtained in 1887, on the ground that 
she was no party to those suits and that 
by the death of her co-widows she had be- 
come owner for life of Barkat Ali’s entire 
estate. She was successful in this suit and 
obtained a decree on the 21st November 1895 
which was not contested by the reversioners on 
appeal. It is of importance to note that she 
delibrately refrained from pressing her claim 
against Aman Alithough, but for the arrange- 
ment made with him in 1891, she could have 
sued him equally with Barkat Ali’s other re- 
versioners. 

In 1897 Bismillah Begum again showed that 
she” deliberately adhered to the 1891 contract 
with Aman Ali by executing a registered 
agreement, dated the 18th April 1897 (page 
148 of Book A), re-iterating what she had al- 
ready intended by the unregistered document 
of the 13th September 1891 printed at page 
142, Book A, The net result up to that date 
was that both Aman Ali and Bismillah Begum 
had expressed their intentions in the cleurest 
possible manner and had @one their best ta 
put these intentions ongecord beyond dispute 
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There seems to be no reason for supposing 
that, up to that time, either of them contem- 
plated drawing back from their bargains. 
In the meanwhile, on the 24th October 1595. 
-~ ‘Aman Ali and others had launched a suit 
in connection with the property originally 
owned by Bismillah Begam’s uncle Rahmat 
Ali, and this is the case which was eventu- 
ally decided by the Chief Court on the 
‘15th December 1899 (see pages 130-132 of 
Book A). The decision then given by the 
Chief Court has been understood: by the 
family as giving the preference in cases of 
inheritance to brother’s daughters over sister's 
sons. It has been assumed as a result of 
this decision that the previous understand- 
ing regarding the reversionary interests of 
Aman Ali and others is held to be incorrect. 
We do not commit ourselves to an opinion 
whether this is a correct interpretation of 
‘the 1897 decision, nor are we concerned to 
say whether we agree with that decision or 
not. We must take it as we find it, and we 
need only observe that, strangely enough, 
although several rulings of the Chief Court 
are referred to the learned Judges do not 
seem to have had their attention invited 
to the 1887 decisions which were so clearly 
in point. All that we need say is that, rightly 
or wrongly, Bismilla Begum and Umar Ali 
appear to have jumped to the conclusion that 
Aman Ali ceased: from 1899 to hold any 
status as a reversioner of Bismillah Begum 
or her husband Barkat Ali. They have in con- 
sequence instituted the present suits to set 
aside their arrangements made with Aman 
Ali and to recover the 5/18th share of 
which hehas been, so long in possession in 
all three villages. We may here repeat, that 
although Bismillah Begum figures as the 
plaintiff in one of the suits, we believe^ that 
she has been prevailed on by her nephew 
Umar Alito allow him to undertake liti- 
gation for her, and that this is the real ex- 
planation of thesale said to have been effect- 
ed by her in Umar Alis favour on the 30th 
May 1905. We cannot regard these suits in 
any other light than as discreditable to 
Umar Ali, whatever the strictly legal rights 
of either Bismillah Begum or Umar Ali him- 
self may be. Weare still further surprised 
at the attitude taken up by Umar Ali, as we 
have been informed by Counsel on both sides 
that Umar Alig daughter is married to 
Aman Alis son and that these two have 
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children living. We caünot but regret, 
under these circumstances, that Umar Ali 
should have thought it right to bring what 
we are justified in describing as dishonest 
suits on behalf of himself and Bismillah 
Begum,even if he might conceivably have 
some show of legal right in his favour. 

The above deals with the facts of the case 
and so far as the District Judge has dismiss- 
ed the two suits on questions of fact we have 
practically nothing to add. His judgment 
on these poinis is clear and correct, and 
though it has been necessary to re- produce 
the history of the case in order to make our 
order on appeal intelligible, this has not 
been required in consequence of any material 
error or misunderstanding on the part of 
the lower Court. We may sum up this part 
of the case by saying that the attitude now 
assumed by the two plaintiffs Umar Ali 
and Bismillah Begum, is inconsistent’ with 
the latter’s previous attitude as indicated by 
the following :— 

(1) the unregistered deed executed by 
Bismillah Begum on the 13th September 
1891(A 142) which forms the counter-part of 
Aman Ali’s registered deed of 12th Septem- 
ber 1891 (A 16-18), 

(2) the omission of Bismillah Begam to 
include Aman Ali in her successful suit of 


“18th August 1€94, as expressly stated in 


para. 6 of her plaint of that date (B page 76) 

(3) the ratification by Bismillah Begam 
by registered deed of 18th April 1897 (A 
page 143) of the previous unregistered deed 
dated the 13th September 1891. 

We are unable to see that the Chief. 
Court decision of 1899 (pages 130-132 of 
Book A) affords any justification for an 
attempt by Bismillah Begam to repudiate 
the arrangement made by her so definitely on 
yarious occasions. As regards Umar Ali 
we observe that he comes into Court in the 
suspicious character of a vendee from Bis- 
millah Begam, though he has all along, been 
treated by her as a favoured nephew ‘from 
whom she would’be unlikely to. accept 
money in the capacity of a vendee. Apart ` 
from this, which may,he an assumption going 
somewhat beyond ihe record, we cannot 
treat Umar Ali as having in his capacity of. 
vendee any more exiensive right than his 
vendor, Bismilla Hegum. He is bound by 
the arrangement made by her prior to sale 
to him. It is further important to notice 

` e 
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that he himself attested the deeds of both 
the 13th September 1891 and 18th April 
1897. There is also positive evidence by 
the witness, Najam-ud-din at page 55 of 
Book D, that the deed of 15th September 
1891 was actually written by Umar Ali. 
The latter’s evidence as to both hand- 
writing and signature, at page 10 of Book D, 
is of a very shifty character, and we do not 
think that there is any doubt about the facts 
on this point. Umar Ali was, therefore, fally 
aware of all that Bismilla: Begum was doing 
primarily i in his interests,, nd we consider 
his acquiescence established. If it had not 
been for the arrangements so made, Umar 
Ali’s position as donee of Bismilla Begum's 
` original 4rd share in the property would have 
been very risky. This is clear from the his- 
tory of the case as already given, but we may 
refer also to a note, dated the 30th August 
1885, sent to Umar Ali by Aman Ali and 
others, which is printed at pages 205 and 206 of 
Book B. This document was filed with the 
appeal record in the Court of the Divisional 
Judge in the case in which Bismilla Begam 
was the plaintiff and should not have been 
printed among the papers directly connected 
with the first appeal, bu* we refer to it merely 
to show how clear the understanding between 
Aman Ali and Umar Ali was up tin 1899, 

Our finding on the facts is in accordance 
with that of the District and Divisional 
Judges, and on that finding the plaintiff's 
suits have been rightly ‘dismissed. This is 
really sutfisient for determination of the 
appeals before us, but, as the lower Courts 
have given further findings against the plain- 
tiff on questions of adverse possession and 
limitation, we think it right to deal briefly 
with those points also. 

We are quite clear that no plea of adverse 
possession can be rightly setup by the de- 
fendant, Aman Ali. Hehas not at any time 
been in any other position than that of a co- 
sharer in large joint holdings, and the mere 
fact that he derived his title from Bismilla 
Begum does not enable him to assume title 
adverse to other co-sharers. 

On the point of limitation we think that 
the District Judge has been misled in finding 
that the plaintiff, Umar Ali, was bound to 
set aside the registered deed of 18th April 
1897 before bringing his present suit for 
possession. The argument used by the Dis- 
trict Judge is that Article 91 of the first 
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Sehedule io the Limitation Acb will apply 
and that, as Umar Ali did nob gst the 1897 
deed cancelled within three years his suit is 
new time-barred. Counsel on both sides have 
quoted to us a number of rulings bearing on 
this point, besides those referred to by the 
District Judge. We do not think it necessary 
to deal with the matter at great length. It 
was, no doubt, at one time understood by this 
Court that, under the decision of the Privy 
Council Malzkarian v. Narhari (8), the shorter 
period of limitation should wherever possi- 
ble be enforced in cases turning on the can- 
cellation of a deed. Decisions to that effect 
have been given, Ganesha Singh v. Nathu (9); 
Moti Singh v. Ghasita Singh (10)and Ramesh- 
war Prosad Singh v. Lachmi Prosad Singh (11) 
may also be referred to. The current of 
more recent decisions has, however, been in 
the direction of holding that cancellation of an 
instrument cannot be treated as compulsory 
in a suit for possession. The leading case cn 
the subject is the Privy Coancil ruling given 
in Tirbhuwan Bahadur Singh v. Rameshar 
Baksh Singh (12) followed by FVelaga 
Mangamma v, Bandlamudi (12), The ratio 
deci:iendi is the same whether we are dealing 
with Article 118 or Article 91 of the first 
Schedule to the Limitation Act and this is the 
general line taken in Surjan Stugh v. Kharkh 
Singh (14) in which the point has been 
carefully considered. Looking to the latest pro- 
nouncement of their Lordships of the Privy 
Council we feel bound to say that the present 
suit cannot be held to be time barred on the 
ground taken by the District Judge. 

As already observed, we consider that the 
appeal should fail on the facts, irrespective 
of the points cf law to which we have briefly 
referred. We cannot agree with plaintiff's 
Counsel that the-1£97 deed is void bacanse 
it was executed without specific consideration. 
The line of argument taken here is that we 
ought not to look at the deed of I8th Nop. 
tember 1891 because it was unregistered. It 
is urged that whatever dispute there may 


have been had been already settled as far 

(8) 25 B. 337; 5 C. W. N. 10; 27 L A. 216; 2 Bom. L. 
R. 927. 

(9) 20 P. R. 1902; 11 P. L. R. 1902. 

(10) 28 P. R. 1904; 107 P. L. R. 1904. 

(11) 31 C. 111. 

(12) 28 A. 727; 8 A. L. J. 695; 10 C. W. N. 1065; 8 
Bom. L. R. 722; 16 M. L. J. 440; 4 C. LJ. 405; 1 M. L. 
T. 265; 9 O. C. 377. 

(13) 30 M. 308; 2 M. L, T. 178; 17 X L. J. 182, 

(14) 96 P, R. 1908; 79 P. W. R. 1908. 

e . 
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hack as 1891, if not in 1885; and that nothing 
remained over to be dune in 1897, and that in 
consequence it should beheld that the 1597 
deed was without consideration. We cannot 
support these very rarrow contentions and 
wethink it right to deal with the case on 


the whole history leading up to the 1697 


transaction. We agree with the District 
Judge that there was ample consideration for 
this final deed in the fact that Aman Ali 
had consistently abstained from suing to set 
aside the gift made in favour of Umar Ali 
some 10 years before 1891, as shown by his 
own deed of 12th September 1891, at pages 
16 and 17 of Book A, 

Umar Ali’s appeal is accordingly dismissed 
with costs to the defendànt Aman Ali. 


Appeal dismissed. 





MADRAS HIGH COURT. 
Srconp Civiu APPRAL No. £83 or 1909. 
August 23, 1911. 
Present;—Mr. Justice Abdur Rahim and 
Mr.- Justice Sundara Aiyar. 
PRESIDENT, TALUQ BOARD, PEDDA- 

PUR— APPELLANT 
tersus 
CHILAKAMANI DHARMACHARLU 
GARU-—RESPONDENT. 

Deed— Construction — Gift — Provision for payments 
to be made ata chuttram— Charge — Intention of parties 
— Parol evidence—Admissibility—Personal liability— 
Consideration. 

A document of gift provided for certain payments 
to be made to the plaintiff at a chuitram, without 
any mention being made of the endowed properties 
and without any express word constitutiug a charge 
for such payments: 

Held, (1) that no charge was created on the pro- 
perties for the pay ments. 

(2) That, as the document was unambiguons, evi- 
dence of the conduct of the parties was not admissible 
to prove that the inlention of the parties was 
different from the language of the document. 

Wyatt v. Attorney-General of Quebec, (1911), A. C. 
489, relied upon. 

(8) That the document only imposed a personal 
obligation to make certain payments to the plaintiff 
which, not being supported by consideration, could 
not be enforced. 

Second appeal against the decree of the 
Subordinate Judge of Cocanada in A. S&S. 
No. 87 of 1908, presented against the 
decree of the District Munsif of Peddapur, in 
O. 5. No. 183 of 1906. 

The, Hon'hle Mr. P. S. Sivaswami Aiyar, 
(Advocate- Gereral), for the Appellant, 
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. 

The Hon'ble Mr. T. V, Seshagiri Atyur, for 
the Respondent. 

Judgment, —We think the decree 
of the lower Courts must be reversed. 
Exhibit A, by which it is alleged that a 
charge was created on the endowed pro- 
perties, contains no words from which such a 
charge can be inferred. No mention is 
made at all ofthe endowed properties. All 
that the document says is, that the plain- 
tiff and his children areto receive certain 
allowances at the chuttram and not that any 
of the endowed properties was to be charged 
with such paymenis. Mr. Seshagiri Aiyar 
contended that the plaintiff and the trustees 
of the chutiram having understood that a‘ 
charge was created, that fact must be taken 
into consideration as showing what the exe- 
cutant of Exhibit A intended to grant. 
But there is nothing ambiguous about the 
language of the document and evidence of 
the conduct of the parties will not be ad- 
missible in such a ease to prove an intention 
on the part-of the parties different from the 
clear meaning of the instrument. See Wyatt 
v. Attorney-General of Quebec (1). . 

Now, if no charge was created by Ex- 
hibit A, then all that the document im- 
poses isa pereonal obligation to make cer- 
tain payments, and, there being no consi- 
deration to support it, such an obligation < 
cannot be enforced. We reverse the judg- 
ments of the lower Courts and direct that 
the suit of the plaintiff be dismissed, 
but, in the circumstances, without costs in 
any of the Courts. 

Apreal allowed. 


(1) (1911) A. C. 489. 





MADRAS HIGH COURT. 
APPEAL ÁGAINST ORDER No. 74 or 1910. 
August 24, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar. 

T. V. KRISHNASWAMY AIYAR— 
APPELLANT 

>. versus 
VAITHILINGA TAMBIRAN— 


RESPONDENT. 

Madras Estates Land Act (Mad. 1 of 1908),s. 192 
(a) —Suits under the Act—Remand by District Judge— 
Whether appeal lies—Civil Procedure Code (Act XIV of 
1882), Ch. XLII. - : 


' 
~a 


Yol.-XII] 


"Noappeallies:to the High Court from an’ order 
of remand by, a District Judge in a suit instituted 
under the Madras Estates Land Act, 1908, as Chapter 
XLIIIof the Civil Procedure Code of 1882 does not 
apply to such a suit. 


Appeal against the order of the District 
Court of Tinnevelly, dated 17th December 
1909, in A. S. No. 473 of 1909, presented 
against the decision of the Sub-Collector 
of Shermadevi, in Summary Suit No. 139 
of 1909. 

Mr, S. Sreenivasa Azyar, for 
lant. 

Messrs. S. Muttioh Mudeliar and S. Rama- 
sawmi Aiyar, for the Respondent. 

sudgment.—Section 192 (a) of the 
Madras Estates Land Act (T of 1908) pro- 
vides that Chapter XLIII of the Civil Pro- 
cedure Code of 1882 shall not apply to any 
suit "under the Madras Estates Land 
Act. No appeal, therefore, lies to this 
Court from the order of remand made by 
the District Judge. 


The appeal is dismissed with costs. 


the Appel- 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Secoxo Civin Appeat No. 1847 or 1909. 
September 5, 19)1. 

Present; —Mr, Justice D. Chatterjee and 
Mr. Justice Teunon. 

Mohunt RAGHUNANDAN RAMANUJA 
DAS-—DEFENDANT—AÀ PFELLANT 
versus 


BIBHUTI BHUSHAN MUKHERJI— 


PrAINTIFF— RESPONDENT. . 

Religious Endowments Act (XX of 1863), s. 7—Com- 
mittee —Sole surviring member —Right to bring suit— 
Regulation VII of 1822— Settlement records — Evidence 
—Relevancy—Evidence Act (I of 1872), s. 35. 

A committee, appointed under secsion 7 of the 
Religious Endowments Act, 1863, isa legal person 
endowed with powers which do not belong to the 
individua] members who may go and come, but this 
offspring of the law remains the same. The Com- 
mittee does not cease on ihe death of any or all of 
its members. Ib may remain dormant fora time, but 
awakes and “becomes active as, soon as the vacancies 
begin to be filled up. The surviving member or 

members of such a committee may, therefore, con- 
tinne the office of the committee until the vacancy or 
* vacancies are filled up in due cour ‘Se. 

A suit brought by the sole surviving member of 
such a committee i is, therefore, maintainable. 

The Settlement Records prepwed under Regulation 
VII of 1822 are relevant under section 35 of the 
Evidence Act. ° 
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. Appaal from the dəcree of the District 
Judg» of Cattack, dated May 28th, 1939, 
affirming that of the Daputy Oolleetor of 
Khurdah, dated August 17th, 1907. 
Dr. Rash Behary Ghos2, and Biba 
Madhab Mallik, for the Appellant. 
Babus Bam Chandra Majumdar and Dulit 
Mohan Chatterjee, for the Respondent. 
Judgment.—tThis appeal arises out 
ofa suit brought by the sole surviving mem- 
ber of a Committea appointed under 


Susil 


sec- 
tion 7 of the Religious Endowments Act 
XX of 1868. The Committee originally 


consisted of three persons as rejuirel by the 
section but the two other members being dead 
and their successors not having been appoint- 
ed at the time, the suit was brought as stated 
above by the sole survivor. Successors t3” 
the deceased membars were appointed pend- 
ing the suit, but the learned Daputy Collector 
refused to add them as parties and the plain- 
tiff chose to carry on the suit alone. The 
plea of incompetency of the suit was over- 
ruled by the first Court and was nob argued 
in appeal before the District Judge. It has, 
however, been strenuonsly urged before ts 


_ that, as a point of law going to the root of the 


jurisdiction, we are bound to entertain the 
plea and we have allowed the point to be dis- 
cussed. Section 7 provides that a Com nittea 
of three or more persons shall ba appointed 
ones for all by the Lozal Goverament, Sac- 
tion $ provides for the manner in which the 
mambers are to be elected and section 9 
siya the members shall hold offic? during 
life subject to removal by the Civil Court 
and section 10 provides for the filling up of 
vacancies by the electorate, or on their failure 
by the Civil Court. The Committee is ap- 
pointed “once for all” by the Local Govern- 
ment which is functus officio thereafter, all 
vacancies however caused being filled up by 
election or by the Civil Court. Even if all 
the members of the Committee die no new 
Committee has to beappointed but successors 
are appointed by the Civil Court. See Syed 
Mahomed v. Sultan Khan (1). The Com- 
mittee, therefore, is rot dissolved by the 
death of one or all the members but continues 
as a legal entity, the personnel only being 1e- 
constiiuted, It has, therefore, been consider- 
ed as analogous to a corporation aggregate 
and its proceedings when not ékpressly pro- 


vided for by the Act have bgen held to be 
(1) 40. W. N. 527, 
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regulated by rules applicable to corporations. 
See Anantanirayani Ayyor v. Kuttalam 
Pillai (9). The several members of a cor- 
poration and their successors constitute but 
one person in law. “There igno reason why 
a corporation should not continue to live al- 
though the last of its members is dead." 
Salamond Jurisdprudence, page 298. Simi- 
larly, a Committee -under Act XX is a legal 
person endowed with powers which do not 
belong to the individual members who may 
go and come but this offspring of the law 
remainsthesame. It has been created "once 
for all,” and does not die on the death of any 
or even all of its members. It may remain 
dormant for a tima but awakes and becomes 
active as soon as the vacancies begin to be 
„filled up. The surviving member or mem- 
“bers, therefore, of such a Committee may 
continue the office of the Committee until the 
vacancy or vacancies sro filid upia das 
course. Mr. Lawin, in his Treatise on Trusta 
page 293, 12th Edition, says:—‘{t is a well- 
known maxim that a bare authority commit- 
ted to several persons is determined by the 
death of any one; butif coupled with an 
interest ib passes t> the survivors.” The 
members of the Committee have not a bire 
authority; they can grant leases and create 
interests in the endowed property consistent 
with the purpose of the endowments and have, 
therefore, an interest coupled with authority. 
Their position may be likened to that of guar- 
dians of the deity or institution placed in 
their charge. It was held in the case of 
Eyre v. Countess of Shaftsbury (3) that where 
a guardiauship is devised to three persons 
without saying “and to the survivor or sur- 
vivors of them" yet the survivor shall have 
it. In the easeof Dos v. Godowin (4) it was 
held that an Act of Parliament, 46 Geo. IIL 
CQ. 97, which authorized five trustees named 
therein to dispose of certain houses and 
provided in very strong terms, that in case 
of the death of one or more of them the sur- 
vivors should and they were required to ap- 
point new trustees, the Court said that the 
proviso was analogous to the common one 
jn settlements, and expressed an opinion 
that the clause was not imperative but 
merely of a directory character so that a 
conveyance by four of the five trustees after 

(2) 22 M. 481. 

(3) 2 P. W. 102; 1 White Indus Leading Oase 491, 

(4) 1 Dowling angl Roylands Rep. 269. e 


the death of one of them and before the 
appointment of his suezassor was good. The 
provisions of Act XX of 1863 ara very simi- 
lar and seem to invite a similar construction. 
We are farther supported in this view of the 
law by an unreported decision of Sir Francis 
Maclean, C. J., and Stevens, J., in acase of 
the same math in Civil Rules Nos. 943 and 
944 of 1903 decided on the 10th of March 
1964. where the learned Judges said “a Com- 
mittee is not z¢pso facto dissolved when 
one of its members dies, if there be provision 
for filling up the vacancy." Their Lordships 
held that the suib was maintainable by 
two of the surviving members of the Com- 
mittes. 

We, therefore respectfully dissent from 
the decision of the Madras Court [Santhalva 
v. Manganna Shethy (5)] and hold that ‘the 
suit was competent. 

The next point that is raised, is that of 
adverse possession. The defendant, however, 
did not raise this point in the Conrts below 
and as this is a mixed question of favt and 
law we do not think that wa should be 
justified in going into it in socond appeal. 

It.is further argued that the Court of ap- 
peal has relied upon inadmissible evidence, 
namely the Settlement Records of 1881 and 
1897. The Bengal Tenancy Act, Chapter X, 
was extended to Orrisa in September 1891 so 
that the Settlement of 1881 was not under 
the Bengal Tenancy Act. It was evidently 
under Regulation VII of 1822. ' Section 9 of 
that Regulation provides that all lukhtraj 
tenures shall be carefully recorded with a 
specification of the nature of the tenure: the 
said Records are, therefore, relevant under sec- 
tion 35 of the Evidence Act. The later re- 
cord of 1827 was admittedly under Chapter 
X of Act VIII of 1885 and as there was no 
dispute the presumption under section 102 
was clearly applicable. There is, therefore, 
no substance in this ground also. 

The result, therefore, is that the appeal is 
dismissed with costs. 

Appeal dismissed. 


(5) 84 M. 1; 7 Ind. Cas. 764, 8 M. L. T. 213; 1 M. 
W. N. 608. ae 
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CALCUTTA HIGH COURT. 
Seconp Civin Appeat No. 563 or 1909. 
May 17, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carndutf. 
ABDULLAH-—PLAINTIFF—À FPELDANT 
versus 
KUNJA BEHARI LAL AND OTHERS— 


Derennants— RESPONDENTS. 

Evidence Act (I of 1872), ss. 11, 18,82 cls. (2) and 
(3)—Statement made in conveyance or mortgage that 
property is limited by certain boundartes—Admissibility 
of statement against person not party to deed. 

When a vendor or a mortgagor describes in a 
document that the property conveyed or mortgaged 
is limited by certain boundaries, he makes a statement 
as to the limited extent of that property, and the 
statement is against his proprietary interest because 
it is equivalent to an admission that his proprietary 
interest does not extend over any Jand outside the 
boundaries mentioned. Therefore, the statement is 
covered by clause (3) of section 82 of the Evidence 
Act, andis admissible in evidence against a person 
who is not a party to the deed; but the statement does 
not fall within section llor 13 or clause (2) of 
section 82. 


Appeal from the decree of the District 
Judge of Darbhanga, dated February 3rd 
1909, reversing that of the Additional Munsif 
of Samastipur, dated April 27th, 1908. 

< Moulvi Muhammad Yusuf, Babu Dwarka 
Nath Mitter and Moulvi Mahammad Mastofu 
Khan, for the Appellant. 

Babus Umakali Mukherji, Shorasht Charan 
Mitra, Jotindra Nath Boseand Ohandra Sekhar 
Banerji, for the Respondents. 

Judgment.—tThis is an appeal on be- 
half of the plaintiff in an action in ejectment. 
The case for the plaintiff, is that the defend- 
ants are trespassers and are consequently 
liable to be ejected. The claim is resisted 
on the ground that the defendants have an 
occupancy tenancy in respect of the disputed 
land and are not liable to be ejected so long 
as that tenancy continues in operation. 

The Court of first instances negatived the 
defence and decreed the suit. Upon appeal 
the District Judge has reversed that decision. 
He has found upon the evidence that the 
second defendant is an occupancy-tenant of 
the land in suit and is, therefore, not liable 
to be ejected. 

The plaintiff has now appealed to this 
Court, and on his behalf the decision of the 
District Judge has been assailed as erroneous 
in law because founded upon evidence not 
legally admissible against the appellant. 
This evidence consiste of recitals in four docy- 
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ments, namely, first, a deed of sale executed 
on the 15th January 1856 by the proprietor 
of the land towards the east of the dis- 
puted land in which he described the western 
boundary of his parcel as the tenanted land 
of the predecessor of the present second de- 
fendant Gopal Tawari; secondly, a mortgage- 
deed executed on the 21st November 1892 in 
which the proprietor of the land towards the 
the east and south of the disputed land, des- 
eribed the western and northern boundaries 
of his parcel as thetenanted land of Gopal 
Tawari; thirdly, a conveyance executed on the 
4th July 1903 by the proprietor of the land 
towards the north of the disputed land in 
which he described the southern boundary 
of his parcel as the tenanted land of Gopal 
Tewari; and fourthly, a conveyance dated the 
1st September 1862 which contains a similar 
recital. The District Judge has found that 
these documents are genuine and he has re- 
lied ‘upon these statements in support of 
the allegation of the defendants that Gonal 
Tewari was in possession of the disputed 
land as tenant in respect thereof from 1856 
to 1908. On behalf of the plaintiff it has 
been argued that he is not a party to any 
of these deeds and that, consequently, the 
statements in question are not admissible in 
evidence as against him. On behalf of the 
defendants-respondents reliance has been 
placed upon sections 11, 13, 32 clause (2), 
and 32 clause (3) in .support of the conten- 
tion that the statements in question are ad- 
missible in evidence, 


In so far as section 1l is concerned, we are 
clearly of opinion that it does not assist the 
respondents. Stress is laid mainly upon the 
second clause of section 11 which provides 
that facts not otherwise relevant are rele- 
vant if by themselves or in connection with 
other facts they make the existence or 
non-existence of any fact in issue or rele- 
vant fact highly probable or improbable. Now, 
the fact that the proprietor of a neighbour- 
ing piece of land in describing the boundary 
of his parcel stated that the land of Gopal 
Tewari was sibuated on that boundary is 
not relevant for the purpose of the present 
litigation. The respondents cannot succeed 
unless they get the statement itself admitted 
in evidence; the mere circumstance that the 
statement was made wouldenot be sufficient 
for their purpose. Consequently, section 1] 
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of the Indian Evidence Act is of no avail to 
the respondents. | 
‘In so far as section 13 is concerned, the 
respondents are in a similar diffienl'y. That 
section provides as follows: where the ques- 
tion js as to the existence of any right 
or custcm, the following facts are relevant :— 
-` (a) Any transaction by which the right 
or custom in question was created, 
claimed, modified, recognised, as- 
serted or denied, or which was in- 
consistent with its existence. 
Particular circumstances in which 
the right or custom was claimed, 
recognised, or exercised, or in which 
ita exercise was disputed, asserted 
or departed from. Here the tran- 
sactiors evidenced by the four deeds 
mentioned were in respect of lands 
other than the land now in dispute. 
Consequently, it cannot be suggested 
that there was any transaction or 
particular instance by or in which 
the right now in question was 
claimed, recognised, asserted or de- 
nied. Section 13, therefore, is of no 
avail to the respondents. 


(b) 


| The respondents finally fall back upon the 
provisions of section 32. Here reference is 
made in the alternative to clauses 2 and 8. 
Now clause 2 provides that when a stale 
ment has been made by a person of the 
character described in the..opening sentence 
of that section in the ordinary course of 
business it is admissible in evidence. It 
has been contended that when a vendor exe- 
cutes a deed of sale or a mortgagor executes 
a deed of mortgage he is bound to describe 
the boundaries of the land transferred and 
thab consequently when he describes the 
boundaries he may be taken to have made a 
statement in the ordinary course of business. 
This interpretation of the expression "in the 
ordinary course of business" is, however, op- 
posed to the decision of ibis Court in Sheo 
Nandran Singh v. Jeonandan Dusadh (1), where 
the Iearned Judges followed the view accepted 
in the case of Ningawa v. Bharmappa (2). As 
at present advised, we see no reason to 
dissent from the view adopted in the cases 
just mentioned. We must consequently hold 
that the statement in question does not fall 


(1) 13 C. W. N. 71; 1 Ind. Cas, 376. 
(2) 23865 « 
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within clause (2) of sectio: 32 of the Indian 
Evidence Act, The question now arises, whe- 
ther clause (3) is comprebensive enough to 
cover the present case, "That clause pro- 
vides that when a statement is against the 
pecuniary or proprietary interest. of the 
person making it, ib is admissible in evidence. 
I& has been argued that this clause does 
not cover the statements in question, be- 
cause they were made by persons who were 
in no way concerned with the land now in 
dispute and that consequently it was im- 
material for those persona to know who was 
in occupation as tenant ot the land stated 
to be lying on the boundary of the lands 
conveyed or morigaged. In our opinion, 
this -contention is not wellfounded. As 
pointed, Gut by Sir Richard Couch in the 
case of Rajah Leelamund Singh v. Lakhpuitee 
Thakocrain (3), the statement must be taken 
asa whole. Now, the statement in these deeds 
that the transferor was owner of the land 
conveyed or mortgaged and that he was 
either extinguishing his interest in the land 
by an absolute sale or placing a restriction 
onit by way ofa mortgage, was, undoubtedly, 
one against the pecuniary or proprietary 
interest of the person making it, Conse- 
quently, the statement asa whole would be 
admissible in evidence. This view is Up- 
ported by the ease of Ningawa v. Bharmappa 
(2), which was accepted as good law in Raji 
Bibi v. H. H. Sir, Sultan. Mahomed Shah (4), 
The cases of Abdul Aziz Molla v. Hbrahim 
Molla (5), and Burhoman Din v. Megh Nath 
Singh (6), also point to the same conclusion: 
though the question there was simpler, .be- 
cause there the landlord of a property 
stated that there was a tenant in occupation 
of it, a statement clearly in derogation of 
his proprietary interest. We may add that 
the view we take may be supported.from a 
somewhat different standpoint. When a 
person in the position of the vendor or ihe. 
mortgagor in the deeds mentioned, transfers 
the property, and describes that the pros 
perty conveyed or morigaged js limited by 
certain boundaries he makes a statement as 
to the limited extentof that property. From. 
this point of view it may fairly be contended 
that the statement is one against his 

(3) 22 W. R. 231. E ae pe ; 

(4) 11 Bom. L. R. 409; 2 Ind. Cas 874. = - 

(5) 31 C. 965. TIN aaa 

(6) 2 C. L. J. 472, 
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proprietary interest because it is équivalent to 
an admission that his proprietary interest 
does nob extend over any land outside the 
boundaries mentioned. In fact, to take a 
concrete illustration, in the event of a dis- 
pute between the transferee and the owner 
of the neighbouring land as to the boundaries 
between the two parcels, the statement made 
in. the conveyance or the mortgage would 
be admissible in evidence as against the maker 
of it. From this point of view, also, we 
think that the case is covered by clause (3) 
of section 32- of the Indian Evidence ‘Act. 
We are of opinion, therefore, that the decree 
of the Court below cannot be assailed as 
erroneous in law. 

The result is that the decree of the District 
Judge is affirmed and this appeal dismissed 
with costs. 

Appeul dismissed. 
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Decree—Ainendment ~ Clerical or arithmetical mistaxe 
-~-Errov from accidental slip or omission—Successive 
applications for amendment, when maintainable —No 
adjudication on merits wpon previous application — 
Civil Procedure Code (Act XIV of 1882), s. 18—Court, 
inherent power of-—Ewxercisable when error is discover ed 
—-Persons not parties to action acquiring interests — 
Equities exonerating from effect of amendment. 

A Court is competent to entertain successive appli- 
cations for amendment ofa clerical or arithmetical 
mistake in a decree, or of error arising therein from 

“any accidental slip or omission, provided there has 
been no adjudication on the merits upon a previous 
application either because of default of the petitioner’ 
or because the Court thought that an amendment was 
needless. 

But when, upon an application for amendment of 
a decree, there has been an adjudication ou the merits, 
the decision is conclusive between the parties upon 
general principles of law, though section 13 of the 

- Oivil Procedure Code of 1882 is inapplicable to the case. 

. Ram Kirpal v. Rup Kuari,@ LI. A. 37; 6 A. 269; and 
Bani Ram v. Nambu Mal, 11 T. À. 181; 7 À. 102, refer- 
red to. 

The power to amend a decree so asto correcta 
clerical or arithmetical mistake therein or an error 
‘arising from an accidental slip or omission, is in- 
herent in every Court and may be exercised at any 
time the error is discovered. 
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Obiter dictum:—All persons, who are not parties to 
tie action and who have acquired interests based on 
the existing state of the record, acting in good faith 
and being purchasers for valuable consideration, with- 
out notice, actual or implied, of the existence of the 
matters, evidence of which has baan supplied by the 
amendment, are not prejudiced thereby, unless they 
have bean accorded a hearing and the Court has 
determined that they have no such equities as entitled 
them to be exonerated from the effect of the amend- 
ment, 


Rule against the decision of the Sub Judge 
of Mozaffarpur, dated March 16th, 1911. 

Mr. S. P. Sinha, Counsel; Babus Mahentra 
Nath Roy and Lachmi Narain Sinha, for the 


Petitioner. 


De. Rash Behari Ghose, aud Babs Ran 
Oharan Mitra and Dwarka Nath Mitter, for the 
Opposite Party. 


Judgment cs are invited in this 
Rule to seb aside an order by which the 
Jourt below has amended a decree made on 
the 14th December 1901. The order of the 
Sub-Judge is assailed on the ground that it 
was made without jurisdiction, inasmuch as 
two previous applications, similar in scope 
and character to the present, had been re- 
fused. The circumstances under which the 
decree in question has been made miy bs 
briefly recited. In 1899, Babu Sham 
Sirendra Shahi, husbaud of the sister of 
Maharaja Harendra Kishore Singh of Betia, 
commenced an action against Maharani Janki 
Koer for recovery of jewelleries and other 
valuable articles, alleged to ba the property 
of his decarsed wife. The matters in œm- 
troversy in the suit were referred to two arbi- 
trators Mr. Hall and Babu Jagneshur Prosad 
Singh. The arbitrators were not unanimous 
and gave divergent awards on the 13th and 
14th July 1901. The matter was thereupon 
referred, in terms of the submission, to Mr. 
Grouse, Colleetor' of Saran, who made his 
award onthe 7th September 1901. The 
Sub-Judge accepted the award of the umpire 
and directed on the 22nd November 1901 
that a decree be drawn up in accordance 
therewith. When the decree was drawn up, 
however, it stated that the claim of the plain- 
tiff was decreed as per award of the arbit. 
rators and the umpire in the manner speci- 
fied. It is necessary to explain at this stage 
that one of the arbitrators, Mr. Hall in his 
award, made mention of a Hindi list (Ex. 
hibits B to B7) of the articles which Maharani 
Janki Koer admitted to have ereceived from 
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Benares where the wife of the plaintiff had 
died. A translation of this list was attached 
to the written statement and was called list 
A. Theother arbitrator, Babu Jagneshur 
Siugb, mentioned three lists A, B and C. 
Twelve other lists appear to have been pre- 
pared (Exhibit A to A19) which it is said, 
merely enumerated articles mentioned in the 
Hindi list (Exhibits B to B7) or in the Eng- 
lish version thereof (Exhibit. A). The um- 
pire allowed the plaintiff properties included 
jn the Hindi list (Exhibits B to B7). When 
the decree in the suit came to be drawn up, it 
is asserted by the defendant, a confusion was 
made between the different lists, and proper- 
ties were mentioned twice as if they were dis- 
tinct and separate. This error, it is suggest- 
ed, was due to the fact that although the 
.Sub-Judge had passed judgment in accord- 
ance with the award of the. umpire, the 
decree, as drawn up, was on the basis of the 
award of the umpire as also those of the arbi- 
trators who had recorded divergent awards. 
This decree was drawn up on the 14th De- 
cember 1901. In 1902, the decree-holder 
applied for delivery of the articles both of 
list A and of lists A to A 12 as if they were 
distinct articles. The result was that on the 
26th November 1902 the jadgment-debtor 
applied for amendment of the decree. On 
the 7th February 1903 the Sub-Judge refused 
the application on the ground that it had not 
been explained to him how the "decree was 
contrary to the judgment. Ithas been stat- 
ed in the affidavit filed on behalf of the judg- 
ment-debtor in this Court, that this arose 
from the circumstance, that the proceedings 
had been transferred from Motihari to Chapra 
and the new Pleader at the latter Court 
had no opportunity allowed to him to receive 
instructions from the judgment.debtor. On 
that very date the judgment-debtor applied 
for a review of the order of dismissal, but on 
the 16th May the application for raview was 
refused on the ground that the successor of 
the Sub Judge who had made the order was 
not competent to review it. Thereupon, on 
the 21st May 1908, the judgment. debtor pre- 
sented a fresh application for amendment. 
That application was dismissed on the 12th 
December 1903, because in the opinion of the 
Sub-Judge an amendment ‘was unnecessary. 
He held in substance that the enumeration 
of the two setseof duplicate lists in the decree 
was a mere surplusage, not caloulated to mis- 
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lead any body. The decree-holder there- 
after, on the 10th September 1904, applied 
for execution of the decree. The Sub-Judge 
held on the 21st August 1905 thatthe decree- 
holder was entitled to the articles in both" 
sets of lists or their value, though he was of 
opinion that one set of lists was merely a 
duplicate of the other and only one set of 
articles was in existence. The Sub-Judge 
came to this remarkable conclusion, because 
he felt himself bound by the decision in the 
previous execution case as to the meaning of 
the decree on the principle explained by the 
Judicial Commitiee in Mungal Pershad v. 
Grija Kant (1) and Ram Kirpal v. Rup Kumari 
(2). The Sub-Judge further held that, al- 
though the interpretation of the lists accept. 
ed by his «predecessor was correct on the 
facts, yet as the decree had not been amend-' 
ed, he was powerless to do justice between 
the parties. On tbe day following the de- 
livery of this judgment, she judgment-debtor 
presented afresh application for amendment 
of the decree. On the 22nd November 1905, 
the judgment-debtor also lodged an appeal in 
this Court against the order of the Sub. 
Jadge inthe execution case. The result 
was that the hearing of the application for 
amendment was adjourned pending the hear- 
ing of the appeal by this Court. On the 
23rd January 1907,a Divisional Bench of 
this Court (Micra and Oaspersz, JJ.) dis, 
missed the appeal. The learned Judges 
held that it was nob competent to the execu- 
tion Court to ignore the order of the 26th 
November 1902, and that the only remedy 
of the judgment-debtor was either to have 
the decree amended or a proper decree 
drawn up. The application of the judg- 
ment-debtor made on the 22nd August 1905 
which had so long awaited the decision of 
the High Court in the execution appeal, was 
now taken up, bub on account of circumstances : 
over which the parties had no control, the 
matter could not be considered till the 16th 
March 1911. On that date, the Sub-Judge 
granted the application for amendment and 
directed that the words “arbitrators and” 
and "lists A to Al®’*beexpunged. We are 
now invited by an assignee of the decree who 
was made a party to the proceedings in the 
Court below and whois now the decree» 
holder for all practical purposes, to discharge 


(1) 8 0. 51; 11 C. L. R. 118; 8 I. A. 123. 
a (2) ILI. A. 37; 6 A. 269, 
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this order on the ground, that as two suc- 
cessive applications for amendment of the 
decree had been refused, ib was nob com- 
petent to the Sub-Judge to entertain a third 
application in the same matter. This posi- 
tion has been strenuously  eontroverted on 
behalf of the judgment-debtor, and it has 
further been argued, that as the decision 
of the Sub-Judge is righton the merits and 
has done justice long deferred, this Court 
ought not to interfere in the exercise of 
its revisional powers. It has finally been 
suggested that even if the decision was open 
to attack on the merits, it could at best be 
treated as erroneous in law, and consequently 
not liable to be reviewed by us in the exer- 
éise of our revisional powers. 

The question raised as to the competency 
of a Court to entertain successive applications 
for amendment of a clerical or arithmetical 
mistake in a decree or of error arising there- 
in from any accidental slip or omission, is 
apparently, of first impression in so far as 
this Court is concerned. It has been argued 
by the learned Vakil for the judgment- 
debtor that section 13 of the Civil Procedure 
Code of 1822 has no application to a case of 
this character, inasmuch as an application 
for amendment of a decree can in no sense 
be treated as a suit within the meaning of 
section 18. He has placed reliance, in sup- 
port of this view, upon the decision in 
Smith v. Secretary of State (3) where an ap- 
plication under section 63 of the Adminis- 
trator General's Act (II of 1974) was deemed 
to be barred by the disposal of a former ap- 
plication in the same matter, because such 
application was of the nature of a ‘suit’ with- 
in the meaning of the Civil Procedure Code. 
It may be conceded that successive applica- 
tions for amendment of s decree are not 
barred by section 13 of the Code of 1882, be- 
cause an application for amendment is not a 
suit within the meaning of that section, 
It does not follow, however, that if an np- 
plication for amendment has been heard aud 
disposed of on the merits, a subsequent 
application may be maintained in the 
same matter. The subsequent application 
may be barred not upon section 13 but upon 
general principles of law. The decisions of 
their Lordships of the Judicial Committee in 
Ram Kirpal v. Rup Kumari (2) and Beni 


(8) 3 C. 840. : 
4 e 
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Ram v. Nanhumal (4) indicate that an iv- 
terlocutory judgment may be as binding upon 
the parties as a final judgment, on the prin- 
ciple that if it were not binding there would 
be na end to litigation. When, therefore, 
upon an application for amendment of a 
decree, there has been an adjadication on 
the merits, the view may well be maintained 
that the decision is conclusive between the 
parties, notwithstanding the inapplicability 
of section 13 of the Code of 1832. Different 
considerations, however, obviously arise when 
an application for amendment of a decree has 
been dismiss3d without adjudication on the 
merits, either because of default of the peti- 
tioner or because the Court thought that an 
amendment was needless. The question arises 
whether there is any statutory provision er 
recognised principle of law upon which a 
second application ought not to be entertained 
under circumstances like these. It is ob- 
vious that section 182 of the Code of 1882, 
does not by its terms prevent a bar in cases of 
this description. Oa the other hand, instan- 
ces are by no means rare in which succes- 
Bive applieations have been allowed in matters 
in which there is no statutory bar, provided 
there has been no adjudication on the merits 
upon a previous application. In Thakur 
Prasad v. Fakirullah (5) it was ruled by the 
Judicial Committee that the mere fact that 
au application for execution of a decrée “had 
been dismissed for default did not bar a sub- 
sequent application [see also Asim Mandal 
v. Raj Mohan Das (6).] In Ramani Debi v. 
Kumud Bandhu Muhokerjee (7) it was ruled 
by this Court that the dismissal for default 
of an application for Probate does not debar 
a second application for Probate. The cases 
of Nastr-ud-din Khan v. Indronarayan Chow- 
dhury (8) and Gobinda Ram Mandal v. Bhola. 
nath Bhatia (9) furnish instances of cases 
in which a second application for review was 
entertained after a previous application for 
review had been made and rejected. <A simi- 
lar doctrine is recognised in the decision of 


. (4 11 I. A. 181; 7 A. 102. 
(8) 22 I. A. 44; IT A. 106. 


- (6) 18 C. L. J, 532; 11 Ind. Cas. 385, 

(7) 7 Iud. Cas. 126; 12 ©. L. J. 185; 14 CO. W. N, 
-924. 

(8) 5 W. R. 93; B. L, R. Sup. Val. 367; 1 Ind. Jur, 
(N. s.) 147. 

(9) 15 C. 432, . 
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this Court in Gulad Koer v. Badshah Bahadur 
(10), where it was rnled that a suit might 
lie to set aside a consent decree on the ground 
of fraud, although an application for review 
on the same ground had been unsuccessful. 
The principle which underlies these decisions 
militate against the view that an application 
for amendment of a decree cannot be enter- 
tained because a previous application has 
been dismissed for default or as superfluous. 
Indeed, the learned Judges of the Madras 
High Court in Jivaji v. Pragji (11) assumed 
tbat if an application for amendment hes 
been dismissed for default there is nothing 
to prevent the Court from hearing another 
application in the same matter. In our opi- 
nion the view is sound on principle. The 
pesition is substantially strengthened, if we 
remember that, apart from statutory provi- 
sions, the Court has inherent power to vary or 
amend its own decree or order, so as to carry 
ont its own meaning, as was observed in 
Meller v. Swire (12) when a Court does so, it 
merely exercises a power to correct a mistake 
of its ministerial officer by whom the decree or 
order was drawn up, for it is incumbent on 
the Court to insist that the decree drawn up 
in its otfice should correctly express the judg- 
ment of the Court. Jn re St. Nazaire Oo., 
(13); Preston Banking Co., v. Allsup (14). To 
the same effect are the emphatiz observations 
of Lord Penzance in Lawrie v. Lees (15) and 
of Lord Watson in Hotton v. Harris (16), 
that every Court has the power to vary the 
order drawn up mechanically in the office, so 
as to carry out its own meaning and to bring 
the record into harmony with the order which 
the Judge obviously meant to pronounce. 
The same principle has been recognised 
in judicial decisions in this country [Para- 
meshraya v. Seshagiriappa (17); Toona v. 
Kureemun (18)]. 16 has further been held 
that such power of amendment may be exer- 

(10) 10 C. L. J. 420 ; 2 Ind. Cas. 129; 13 C. W. N. 
1197. 

(11) 10 M. 51. 

(12) (1885) 30 Ch. D. 239; 53 D. T. 203; 38 W. R. 
x 

ber (1879) 12 Ch. D. 88; 41 L, T. 110; 27 W. R. 664, 

(14) (1895) 1 Ch. 141; 64 L. d. Ch. 196; 12 R. 61; 
. FLL. T. 708; 43 W. R. 231. 

(18) (1881) 7 App. Cas. 19; 46 L. T, 210; 30 W. R. 
So] (1895) A. O. 547 at 664, 62 L. J. P. C, 24, 3 R. 
1; 67 L. T. 722. e 

(17) 22 M. 364. 

(is) 6 W. R. Mis, ale 
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cised at any time, and ib was ruled in 
Shivapa v. Shivapanch (19) that an application 
under section 206 of the Code of 1882 was 
not governed by any limitation and could 
be made at any time the errors. in the 
decree were discovered. In England, amend- 
ments have been allowed even after the lapse 
of many years from the date when the-decree 
was drawn up, on the principle stated by the 
Lord Macnaghten in Hatton v. Harris (16) 
that lapse of time has nothing todo with the 
question of amendment. See also Shipwright 
v. Clements (20) and Loughrey v. Swan (21). 
It is obvious, therefore, that the power to 
amend a decree so as to correct a clerical or 
arithmetical mistake therein or an error 
arising froman accidental slip or omission 
is inherent in every Courtand may be exer- 
cised at ary time the error is discovered, 
although the Court cannot exercise such 
power unless the error is of the description 
mentioned in section 206 of the Code of 1882 
[Kotaghiri v. Vellanki (22)] and, although the 
Court may deem it inexpedient or inequit- 
able to exercise its powers when third parties 
have acquired rights under the erroneous 
decree withont a knowledge of the circum- 
stances which would tend to show that 
the decree was erroneous [Hattan v. Harris 
(16)]. This principle is manifestly inconsis- 
tenb with the position that because, an ap- 
plication for amendment has been dismiss- 
ed for default or as superfluous, the Court is 
powerless to set matters right and to rectify 
its own records upon a subsequent application 
by the party interested. Weare not much 
impressed by the argument that an unserupu- 
lous litigant may, time after time, present 
applications which he has no serious inten- 
tion to prosecute. As pointed out in Ramant 
Debi v. Kumud Bandhu Mukerjee (7), the dan- 
ger apprehended may easily be avoided if 
upon dismissal of a frivolous application 
for amendment for default a suitable order 
for costs of a deterent character is made in 
favour of the party sought to be possessed, or, 
again, as explained in Grepe v. Loam (23), 
the Court may ia its discretion refuse to 
entertain an application for amendment pre- 

(19) 11 B. 284. 

(20) (1890) 38 W. R, 746; 63 L. T. 160. 

(21) 28 L. R. Ir. 54. 


(22) 24 M. l; 27 1. A. 197; 4 C. W. N. 725. 
(28) (1887) 37 Ch. D. 168; 57 L. J. Ch. 435; 58 L, 
T. 100. 
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sented after repeated frivolous applica- 1905. The assignment of the decree, we are 


tions of a similar character by the same party. 
In the case before us, however, no such con- 
sideration obviously arises. Ever since the 
decree was drawn up on the 14th December 
1901, the judgment-debtor has persistently 
endeavoured to get the decree amended. The 
decree- holder has with equal obstinacy, re- 
sisted the applications on grounds of the 
most unsubstantial character, and the Courts 
successively called upon to deal with the 
matter have displayed a singular adherence 
to technicalities, regardless of the true merits 
of the case, which have not been, by any 
means, difficult to discover. The result 
has been that a decree erroneously drawn 
up on the 14th December 1901, was not 
amended till the 16th March 1911. It isa 
matter of regret, no less than surprise, that 
such delay should have been possible in a case 
of this description.  . : 

The learned Counsel for the -petitioner has 
contended, upon authority of the decision in 
Hatton v. Harris (16) and Stewart v. Rhodes 
(23), that itis inequitable that an amendment 
should be allowed at this distance of time to 
the prejudice of the assignee of the decree. 
We are not satisfied by any meaus -that the 
principle invoked, namely, that a Court will 
not amend: a decree to the prejudice of third 
persons who have acquired interests for value, 
has any application to cases of assignments 
of decrees, and if the question arose for con- 
sideration, we should have to examine the 
validity of the contention of the opposite 
party that the doctrine does not apply, be- 
| cause an assignee of a decree takes subject 
to the equities between the assignor and the 
judgment-debtor. {See Monmohan v. Dwarka 
Nath (25)]. The question suggested, how- 
ever, was not propounded in the Court below, 
and we have no finding by the Sub-Judge 
that the assignee took without notice of the 
claim foramendment. On the other hand, 
there is good reason for the suggestion that 
the assignee had notice. The first applica- 
tion for amendment was made as early as the 
26th November 1902; singe then the matter 
has been continuously before the Court in 
one form or another, and the application for 
amendment which has now been granted, has 


been pending ever since the 22nd Angust 
(24) (1901) 1 Ch. 286; 69 L. J. Ch. 174; 82 L. T. 
837; 48 W. R. 364. 
(25) 7 Ind, Cas. 55; 12 C, L. J. 312 at p. 821. 
e. 


informed, was made so late as the lOth 
October 1908, although itis said that as 
early as 2Cth December 1901 the assignee 
had acquired some interest (not explained) in 
the decree. But he was a party to the ap- 
pealin the High Cour& and must have been 
aware of the proceedings for amendment. 
16 is perfectly sound doctrine that all per- 
sons who are not parties to the action, and 
who have acquired interests based on the 
existing state of the record, acting in good 
faith and being purchasers for valuable con- 
sideration, without notice, actual or implied, 
of the existence of the matters, evidence of 
which has been supplied by the amendment, 
are nob prejudiced thereby, unless they have 
been accorded a hearing and the Court has 
determined that they have no such equities 
as entitle them to be exonerated from the 
effect of the amendment. The case before us 
is, however, obviously not of the description to 
which this salutary principle can haveany ap- 
plication. 

The result, therefore, is that this 
must be discharged with costs. 
the hearing fee at five gold mohurs. 


Rule discharged. 


Rale 
We assess 
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BANGSA DAS—Deranpanr— 


APPELLANT 
versus 


GENALAL JHA AND orHERS—PLAINTIFF3— 


RE&sPONDENTS. 

Transfer of Property Act (IV. of 1882), s. 85— Civil 
Procedure Code (Act V of 1908), 0. XXXIV, r.l - 
Mortgage suit—Party—Person interested in equity of 
redemption—Omission to join him as party—Right 
of redempticn not destroyed. 

Where a mortgagee plaintiff has, with or without 
notice of the existence of the right of a person in- 
terested in the equity of redemption, omitted to join 
him asa party defendant, the person omitted js en- 
titled, notwithstanding a decree, sale and purchage 
otherwise regular, to exercise his right of redemption 
in any proceeding properly framed for the purpose or 
sei it up in defence whenever his title is sought to be 
ignored or assailed. 

Ranga Bawmy v. Komarammal, 26 M. 484: ` 

* kana v. Virwpakshapa, 7 B. 146, Teliod ae dd 
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Ramasamayyan v. Virasami, 21 M. 222 at p. 225; and 
obiter dictum in. Ram Taran Goswami v, Rameswar 
Malia, 11 C. W. N. 1078, not followed. 


Appeals from the decrees of the Sub-Judge 
of Darbhanga, dated November 80th, 1906. 

Dr. Rash Behary Ghose, Babus Umakali 
Mukherjee and Shashi Shekhar Banerjee, for 
the Appellant. 

Babus Dwarka Nath  Chakravart? and 
Shorasht Charan Mitra, for the Respondents. 

Judgment.—these four appeals are 
directed against the decrees in as many suits 
to enforce mortgage securities held by the 
plaintiffs-respondents. The history of the 
transactions upon which these litigations are 
based, is somewhat complicated but may be 
briefly set out for the purpose of the decision 
eof the questions of law raised before us. The 
first two defendants who are brothers were 
owners ofa separated share of estate No. 
£499 on the Revenue Roll of the Collector of 
Mozafferpur. They may be described as the 
mortgagors, though all the mortgages were 
not executed by the two brothers jointly, but 
it has been found that whether executed by 
one or both, they were binding equally on 
the two brothers. The mortgagors were 
owners to the extent of three annas, three 
cowries and one krant share. Out of this 
share, they mortgaged to Genalal Jha and 
others plaintiffs, in one of the suits before us, 
a one anna share on the llth September 
1898. On the same- date they executed 
three other mortgages each of which covered 
a five gandas share in favour of the plaintiffs 
in each of the threeother suits. The plain- 
tiffs claim rank as simultaneous mortgagees 
as amongst themselves and seek to enforce 
their securities. They have joined as de- 
fendants the mortgagees as also other per- 
sons who had previously taken mortgages of 
shares in the same property from the mort- 
gagors. The suits were defended princi. 
pally by the representative ofthe holder of 
the earliest mortgage, and he is the appellant 
before this Court in all these appeals. 

The prior securities were as follows :— 


(a) 22nd July 1887, mortgage of one 
anna ten gundas for Rs. 656. 

(b) 26th October 1828, mortgage of one 
anna for Rs. 2,094. 

(c) 20th, November 1890, mortgage of 
ten gundas for Rs. 3,700. 
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Tt will be observed that the shares covered 
by the mortgages A, B and O make up only 
three annas which is less than the share 
owned by the mortgagors; consequently, 
mortgages A, Band © may be treated as'ih- 
dependent of each other, none subordinate to 
any other. In so far as mortgage D is con- 
cerned, it is independent of the others to the 
extent of 3 cowrts, 1 krant share, that is, 
approximately a three-fourth gunda sharë; 
as regards balance, four and one-fourth 
gunda share, mortgage D must be deemed 
subordinate to one or more of the prior 
mortgages A, B and C. Inasmuch as there 
was no specification a6 the time of the exe- 
cution of the mortgage D as to the security: 
to which it should be deemed subordinate, 
the holder of D is at liberty to make his 
choíce, and to treat himself as second mort- 
gagee of the share least encumbered. Now, 
it is manifest that the one-anna-ten-gundas 
share covered by mortgage 4 was least en- 
cumbered when mortgage D was granted. 
Therefore, we may take it, that the holder 
of mortgage D is first mortgagee in respect 
of a three-fourths gunda share and second 
mortgagee under A in respect of four and 
one-fourth gundas share. We now come to 
the mortgages of the plaintiffs, all executed^ 
onthe llth September 1893, and covering 
in the aggregate one-anna-fifteen-gundas 
share» It isobvions that the position of noné: 
of the-plaintiffs can be higher than that’ of: 
second mortgagees under A, B and C. Now 
mortgage C was obvioasly the heaviest en- 
cumbrance upon a ten-gundas share. As 
regards mortgage B the burden was about 
one-fourth in proportion to that created by 
C where as mortgage A created the lightest 
incumbrance. In fact, if we reduce the 
burden of mortgages A, B and C to a common 
standard of measurement, namely, the sum ` 
charged upon a ten-gundas share the propor- 
tionate burdens are found to be as follows:— 
A 219, B.1047, C.8700. The plaintiffs are, 
therefore, entitled to be treated as second 
mortgagees under A as far as practicable 
and for the remainder second mortgagees 
under B. Now, we have allowed D to be 
treated as second mortgagee under A to the 
extent of a four-and-one-fourth gunda share. 
The plaintiffs are, therefore, entitled to be 
treated as second mortgagees under A -for 


(d) 14th Détember 1891, mortgage of, one anna and five three-fourths gunda share 


five gundas for Rs. 2,000. 


(the difference between*ihe one anna ten 


* 
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gundas share covered by A and the four and 
one-fourth gunda share in respect of which 
D is second mortgagee under A). The plain- 
tiffs, consequently, become second mortgagees 
to the extent of nine one-fourth gunda share 
under B. It has been suggested, however, by 
the plaintiffs that they may well be treated 
in respect of this nine one-fourth gunda 
share as subordinate to either B or © at 
their choice, this may be allowed, and plaint- 
ifs muy well have liberty to treat themselves 
‘as second mortgagees for this nine one-fourth 
gunda share under either B or C or under 
both B and C at their choice. After this de- 
termination of the relative situations of the 
parties, we have to go back to the previous 
history of the mortgage transactions A, B, 
O, D. Mortgagee A obtained a decree on his 
mortgage onthe 2nd March 1960, and pur- 
. chased the share mortgaged to him at the exe- 
eution sale held on the 18th September 1901; 
ib ir necessary to add at this stage, the plain- 
:tiffs, the mortgagees of 1898, were not 
parties to the suit or tothe execation proceed- 
ings. Mortgagee B obtained a decree on the 
6th October 1898 on the foot of his security 
and purchased at the execution sale on-the 
18th May 1902. Mortgagee C obtained a 
decree onthe 30th November 1906, and an 
appeal against that decree by mortgagee A 
was dismissed by this Court on the 20th July 
last. Mortgagee D obtained a decree on the 
15th June 1902 and purchased ab the execu- 
tion sale on the 5th April 1903. We are 
informed that the plaintiffs were parties to 
the suits by mortgagees B and D but did not 
avail themselves of the opportunity to redeem 
afforded by the decrees. This obviously can- 
not prejudice their position in so faras they 
are subordinate to mortgagee A. As already 
explained, they need not be deemed as subor- 
dinate to B at all, they may treat themselves 
as subordinate to C to the extent of a nine 
and one fourth gunda share, and exercise 
their right of redemption in relation to the 
decree obtained by mortgagee C. They 
arein no way subordinate to D because 
it is not necessary to relegate them to 
“the position of third” Mortgagees, as they 
would be if placed under D, and D under A. 
The substantial questions, therefore, in con- 
troversy between the appellant, the repre. 
sentative of mortgagee A, on the one hand, 
and the plaintiffs-respondents on the other 
are two namely, first, whether the plaintiffe 
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are entitled at all to redeem the appeMant 
and, secondly, if so, in respect of what share. 

Tn so far as first of these questions is con- 
cerned, it has been argued by the learned 
Vakil for the appellant that under section 
85 of the Transfer of Property Act the 
plaintiff ina mortgage suit is bound to join 
‘all persons having an interest in the property 
comprised in the mortgage sought to be en- 
forced, provided that he has notice of such 
interest; that if the plaintiff omits to join 
any such person as a party because he has no 
notice of his interests, the decree is never- 
theless a good decree, and that if such decree 
is executed, the sale extinguishes the interest 
of the person left out, though he is no party 
tothe suit and the execution proceedings. 
In support of this extraordinary proposition, 
reliance has been placed upon the cases of 
Namdar Ohau thri v. Karam Raj (1); Matadin 
v. Kazim Hussain (9!; Bhawani Prasad v. 
Kallu (3); Ghulam Kadir v. Mustakim Khan 
(4); Nathu Singh v.Gumant Singh(5); Ramnath 
Rai v. Lachman Rai (6); Hariram v. Bishnath 
Singh (7); Debi Singh v. Jairam (8); Ram Pra- 
sad v, Man Mohan (9); Suraj Prosad v. Golab 
Chand (10); Ramasamayyan v. Vira Sami (11) 
and Tatyarao v. Puttappa (12). The sub. 
stance of the contention of the“appellant is, 
that if the plaintiff ina mortgage suit has 
no notice of a puisne encumbrancer and does 
not bring him before the Court, the rights of 
the puisne envumbrancer are extinguished by 
a sale under the mortgage decree precisely in 
the same manner, as if he had been made a 
party. This position is so plainly opposed 
to fundamental principles that, bat for the 
earnestness and elaboration with which it has 
been sought to be maintained, the Court 
would not hesitate in the remotest degree to 
overrule it as entirely untenable. 

In the first place, the cases relied upon are 
nob directly in point ; they affirm the princi. 
ple that where a mortgagee plaintiff bas, 
with notice of the existence of the right of a 

(1) 18 A. 315. 

(2) 13 A. 482. 

(3) 17 A. 587. 

(4) 18 A. 109. 

(b) 18 A. 320. 

(6) 21 A. 193. 

(7) 22 A. 408. 

(8) 25 A. 214. 

(9) 30 A. 256; A. W. N. (1908) 108; 5 A, D. J. 287. 

(10) 28 C. 517. * 

(11) 21 M. 222. 

(12) 12 Bom. L, R, 940; 8 $nd, Cas. 633, 
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pereon interested in the equity of redemption 
omitted to join him as a party defendant, not- 
withstanding a. decree, sale and purchase, 
otherwise regular, the person omitted is en- 
titled to exercise his right of redemption. The 
cases do not lay down the converse proposition 
that if the mortgagee has no notice of the 
existence of the right of the person so situat- 
ed, his rightof redemption is extinguished 
by proceedings to which he has not been 
made a party. So far as we have been 
able to trace, there is one isolated sentence 
in one of these cases, Rama Samayyan v. Vira- 
sumi (11) and some obiter dicta in another case 
to which our attention was not called cn 
behalf of the appellant, Ram Taran Goswamt 
v. Rameswar Malia (13), which may at first 
sight seem to lend some colour of support to 
the contention of theappellaut. In the former 
of these cases, however, the expression of 
opinion is pub in a very qualified manner, 
&nd,read with the remainder of the judg- 
ment, cannot be treated as an adjudization 
on the point. In the latter case, the person 
left out might be deemed to have been sufi- 
ciently represented by the parties to the suit. 
At any rate, if the learned Judges intended 
to decide that a person, not a party to a 
mortgage suit, and not represented by any of 
the parties on the record, can be affected by 
the result of the litigation, we are not pre- 
pared to accept that view as & correct expo- 
sition of the law. The cases which were 
then relied upon at the bar in possible sup- 
port of this position, Rem Nath v. Lachman 
(6) Surai Prosad v. Golab Chand (10) and 
Shivram v. Genu (14)—do not furnish any 
direct authority on this point. On the other 
hand, the decision in Rangasamy v. Koma- 
rammal (15) is a direct authority against 
the appellant, and the case of Sankuna 
Virupakshapa (16), though not decided with 
reference to the terms of section 85 of the 
Transfer of Property Act, points to the same 
conclusion. 


In the second place, the construction of 
the proviso to section 85, suggested on behalf 
of the appellant, is not by any means obvious 
from thelanguage used by the Legislature. 
The section imposes an obligation upon 
the mortgagee plaintiff to bring on the 

(18) 11 C. W. N. 1078; 6 C. L. J. 719. 

(14) 6 B. 515. 

(15) 26 M. 484.” 

(16) 7B.146. e 
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record interedted persons of whose existence 
he has notice. The section does not lay 
down what consequences are to flow from the 
breach of this statutory obligation ; it un- 
doubtedly does not lay down what is to 
happen if the mortgagee does not bring on 
the record an interested person because he is 
not aware of his existence. We must decline 
to accept the conclusion sought tobe drawn 
by a logical process, that in the latter case, 
the Legislature intended to take away the 
rights of a person who had no opportunity to 
be heard. In this connection, our attention 
has been drawn to Order XXXIV, rule 1 of 
the Code of Civil Procedure, 1908, which re- 
places section 85 of the Transfer of Property 
Act. It has been pointed out that the pro- 
viso to section 85 has not been re-produced, 
and the suggestion has been made that the 
Legislature intended to make an alteration in 
the Law, and to remove a hardship previously 
imposed upon parties left out of a mortgage 
suit. It is not necessary for us to speculate 
about the reasons for the omission of the 
proviso; the reason might well have been 
that the proviso was superfluous. A mort: 
gagee cannot very well be required to do 
what is impossible, namely, to join a person 
as a party of whose existence he is not aware. 
We hold, therefore, that the suggested inter- 
pretation does not necessarily follow from 
the language of section 85. 

In the third place, we cannot overlook the 
fact that the Transfer of Property Act does 
not purport to be a complete Code, and a 
recourse to the first principles of juris- 
prudence may occasionally be useful in the 
administration of the law as contained in 
even an Indian Code, however carefully it 
may have been drawn up. One of these 
fundamental principles which regulate the 
administration of justice in our Courts 
is, that no one is to be condemned, punished 
or to be deprived of his property in any 
judicial proceeding, unless he has had an op- 
portunity of being heard. No good reason has 
been assigned in support of the view that 
the Legislature may have intended to abro- 
gate this principle sir the ease of mortgage 
suits. That the gravest injustice might re- 
sult, if we are to accept the contention of the - 
appellant, is manifest from the  oireum- 
stances of this case. The appellant left 
out the plaintiffs from his mortgage suit and 
managed to seize in execution & property of 
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considerable value in which the latter 
were interested as junior mortgagees, for a 
merely nominal sum. He now puts forward 
as ‘an excusethat he was ignorant of the 
existence of subsequent mortgages, though 
it cannot be disputed that if he had inquired 
at the registration office before he. brought 
the suit, he might easily have ascertained 
the true state of the title. Henow pretends 
that,” because he was ignorant of the 
transfer of the equity of redemption to 
the plaintiffs, the title of the latter has been 
extinguished for his benefit. On no conceiv- 
able prineiple of law can this position be 
maintained. Our attention has, however, 
been sought to be invited to the law on the 
subject as it stood before the Transfer of 
Property Act was passed, and it has been 
suggested that under that law puisne encum- 
bravcers could be prejudiced by the result of 
mortgage guits brought behind their backs at 
the instance of prior encumbrancers. The 
history of the law on this subject will be 
found elaborately set out in the judgments of 
the Allahabad High Court in Matadin v. 
Kazim Hussain (2). Reference has also been 
made to the cases of Proladh Mieser v. Oodit 
Narain (17) and Broja Kishoree v. Mahomed 
Suleem (18). In our opinion, no useful 
purpose would be achieved by a review of the 
law on the subject as it stood before 1882; 
that law can be ascertained only from judicial 
decisions some of which at any rate are by no 
‘means easy to reconcile. We need only say 
that, in so far as the two cases mentioned are 
concerned, the first does not assist us in the so- 
lution of the present question. The second 
disensses the position of a puisne encum- 
brancer who has taken his security with 
notice and in contravention of a covenant 
against alienation by the mortgagor in a 
prior security executed by him. Ib is un- 
necessary for us to consider whether the ac- 
tual decision in the case may be supported. 
But it may be observed, that the view taken 
by the learned Judges is in agreement with 
the doctrine recognised in Lonisiana that if 
there is an agreement in a mortgage that 
the mortgagor would fof alienate the equity 
of redemption, an alienation in contraven- 
: tion thereof is so far void as against the 
mortgagee that the latter can carry on his 
execution proceedings of seizure ard. sale 


(17) 10 W. R. 291. 
(18) IC W. B. 161, . $ 
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witout making the purchaser a party or tfking 
any notice of a change of ownership [Chamarus 
Sahu v. Sona Koer (19)]. Weare not now 
called upon to consider, however, whether this 
peculiar doctrine, derived from Roman Law 
through Spanish sources, should be imported 
into this country. "We need only hold that 
under section 85 of the Transfer of Property 
Act, the right of redemption of a person left 
out from a mortgage suit, meroly because 
the plaintiff is not aware of the existence 
of his rights, is not affected by the result 
of that suit. 

In the fourth place, the interpretation we 
put upon section 85 leads to a result entirely 
in harmony with the rule recognised as equit- 
able by the Law of England. If the plaintiif 
obtains his judgment without having received 
notice of a subsequent encambrancer, it 
will not affect the right of redemption of the 
latter but will bind him as to the accounts, if 
taken bona fide ; the accounts also, however, 
may be re-opened if fraud or collusion is 
proved: ([Oockes v. Sherman (20); Lomaz 
v. Hide (21); Godfray v. Ohalwell (28); 
Morret v. Westerne (93) ; Greswold v. 
Marsham (24); Needler v. Deeble (25); Bishop 
of Winchester v. Beavor (26); Fisher on 
Mortgage (1910) section 1672, Coote on 
Mortgage, Vol. If, 1032]. The learned Vakil 
for the appellant has characterised the Eng- 
lish rule as illogical, but ib must be remem- 
bered that Law has not always been developed 
on logical lines. After all, what has to be 
steadily kept in view is not logical precision 
bul substantial justice in the determination 
of controversies. Ib may further be added 
that the English rule has also been adopted 
in this country: see Ganga Dis v. Jogendra 
Nath (27); Gurdeo Singh v. Chandrikah Singh 
(28); Jugdeo v. Habibullah (29) ; Debendra 
Nath v. Abdul Samed (30); which accord 
with the decision of the Judicial Committee 
in Kedar Lal v. Bishen Pershad (31). The 

(19) 11 Ind. Cas. 301; 14 C. L. J. 303 at p. 303. 

(20) Freeman 13. 

(21) 2 Vern 185. 

(22) 2 Vern 601. 

-(23) 2 Vern 663. 

(24) 2 Ch. Cas. 170. 

(25) 1 Ch. Cas. 299. 

(28) 3 Ves. 814. 

(27) 5 C. L, J. 815. 
odd 5 C. L. J. 611 at p. 637; 36 C. 193; 1 Ind. Cas 

(29) 6 C. L. J. 612. . 

(30) 10 C. L. J. 150; 1 Ind. Cas. 264, 

(81) 31 I. A. 67; 31 C. 832,97 C. W. N. 609. 


160 
BANGSA DAS 9, GENALAL JHA. 


Madras High Court, indesd, has gone further, 
and held that the person left ont is not affect. 
ed by the decree, and can redeem only on the 
foot of the mortgage and not of the morigaga 
decree [ Thenappa v. Marimuthu (32) ]. Weare, 
therefore, not prepared to accspt the conten- 
tion that, whether a person who is interested 
in the result of a mortgage suit and who has 
not been joined as & party thereto, should 
or should not lose his rights, depends upon 
the state of'the knowledge of the plaintiff. 
We hold that if a person interested in the 
mortgage security or in the right of redemp- 
tion has nob baen joined as a party to the 
mortgage suit, the decree and sale in execu- 
tion do not destroy his right of redemption, 
and he is entitled to exercise it in any pro- 
ceeding properly framed for the purpose or 
seb ibup in defence whenever his title is 
sought to be ignored or assailed. The first 
ground urged in support of the appeals con- 
sequently fails. 


The second question which calls for deci- 
sion relates to the exteut of the share in res- 
pact of which the plaintiffs are entitled to 
radeem the appellant who is the holder of 
mortgage A, The learned Vakil for the 
plaintiffs-respondents has contended that they 
' were entitled to redeem in respect of the 
whole share, one anna ten gundas, and in sup- 
port of this view, he has placad reliance upon 
the cases of Hall v. Heward (33) and Chartir 
v. Watson (34). In our opinion, this conten- 
tion cannot be supported. In the first placa, 
as we have already pointed ont, the plaintiffs 
ein be traated as morigagess subordinate to 
mortgage A to the extent of one anna five 
three-fourths gunda shara only. In the 
secoad place,. if they are treated in respect of 
their nine one-fourth gunda share as subordi- 
nate to B and C only pirtially and as second 
mortgages under Aand D, they cannot claim 
to redeem A, because they were made parties 
to the mortgage suit by D, and did not exer- 
cise their right of redemption. In the 
trird placa, as the mortgage A his already 
been enforzei, tha plaintiffs ara entitled to 
claim redemption only ia respect of the por- 
tion directly subordinate to A, bacause the 
indivisible character of the secarity has been 

(32) 81 M. 258; 18 M. L. J. 344; 4 M. L. T. 293. 

(83) 32 Ch. D. "430; 54 L. T. 810; 55 L. J. Ch. 604; 
34. W. R. 571. 

(34) (1899) 1 Oif. 175; 79 L. T. 410; 68 L. J. Ch. 1; 
47 W.R, 280, 
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destroyed [see Surjiram v. Barhamdeo (85) ; 
Azimut Ali v. Jowaher (88) ; Surya Bibi v. 
Monindra (37); Girish Ohunder v. Juramont 
(88), Gangalas v. Jogendra , Nath (27); 
Jugdeo v. Hibibullah (29); Debendra Nath v. 
Abdul Samei (30); Lakshuman v. Maihav 
(39) and Munshi v. Daulat (40)] in the light 
of the principle deducible from these deci- 
sions, it is clear that the plaintiffs, if they 
wish to redeem the appellant, can redeem him 
only to the extent of an one anna five three- 
fourths gunda share. The appellant, however, 
has suggested that he may also be afforded 
&n,opportuniby to redeam the plaintiffs ; this 
position he is clearly entitled-to; take up in 
his character as holder of a frazmont of the 
equity of redemptiog. 


Theo result, therefore, is that these appeals 


. must be allowed in part aud the -decrees of 


the Courts below modifled. An account will 
bə taken in each suit of what is dae to the 
plaintiffs at the date of this judgment. The 
amount dae to the holder of the mortgaze A 
dated 22nd July 1887 on the date when 
the sale took place in execution of that 
decree on the 18th September. 1901, has 
been ascertained, to be Rs. 2,052-3-6 for 
which sum he Durobassd ab the .execu- 
tion sale; the interest thereafter will be 
set 'off against the profits received by the 
appellant out of the property by his posses- 
Sion. This amount must bə treated as 
charged on one anna ten gunda share, and 
the proportionate amount chargeable bn one 
anna five three-fourths gunda share is 
Rs. 1,762. The appellant will first be en- 
titled t» exereise his option to redsem the 
plaintiffs by payment to them in full of the 
sims deereedin their favour in the several 
suits. If the defendant.appellant refuses to 
redeem the plaintiffs, the latter will be antitled 
to redeem him tə the extent of one anna five 
three-fourths gunda share upon payment of 
Rs. 1,762. Oa redemption, all the plaintiffs 
ia the different suits will be jointly entitled 
to possession. If neither party redeams the 
othera, one anna five three-fourths gundas 
share out of that now in the hands of the ap- 
pellant will be &old*bf the Court. ‘Oat of 
' (85) 2 C. L. F. 202. 
(83) 13 M. I. A. 404; 14 W. R. 17. 
(37) 4 C. W. N. 507. 
(38) 5 C. s is 83. 


an W. N. (1957) 49; 4 à. Tu J, 74. 
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the net sale proceéds the appellant will be 
first paid Rs. 1,762 and costs as hereafter 
directed; the plaintiffs-regpondents will then 
be paid the amounts decreed in their favour 
oub of the surplus. If the surplus is not 
sufficient to meet the claim of all the plain- 
tiffs, the amount available will be paid to each 
set of plaintiffs in proportion to the share 
mortgaged to them, (that is, in proportion to 
one anna, five gundas, five gundas and five 
guntas). There will be no order as to the 
costs nf these appeals in this Court. The 
plaintiffs will, however, have their costs in 
the Court of tirst instance, to be added to 
the principal and interest due on their res- 
pective securities. The appellant Banglidas 
will, similarly, have his costs of the first 
Court added to the sum of Rs. 1,762 other- 
wise found due to him. Self-contained decrees 
will be drawn up in this Court in super- 
session of the decrees of the Oourt below. 
The cases.will be remanded to the Subordi- 
nate Judge sothat the orders of this Court 
may be carried out. . The period within 
which either party may redeem the other 
willbe three months in the case of the 
appellant, the time will run from the 
date when the decrees are signed in this 
Court, and, in the case of the plaintiffs-res- 
pondents, the time willrun after the -expiry 
of the period allowed to the appellant. 


Appeal allowed £u part. 





CALCUTTA HIGH COURT. 
3 FULL BENCH, 
SECOND Civit, APPEALS. Nos. 1499 ann 329 
or 1909. 
September 5, 1911. 
Present:—-Sir Lawrence Jenkins, Kr., 
Chief Justice, Mr. Justice Woodroffe, 
‘Mr. Jnstica Mookerjee, Mr. Justica 
Carnduff and Mr. Justice D. Chatterjee. 
BRAJ KUMARI DEBI—Ptatntire— 
APPELLANT 
versu, 
BARKATULLA MANDAL AND OTHERS — 
DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), 88. 48, 49 cl. üj 
—Under-raiyat—Liability to -ejectment!-Kabulyat 
executed before Bengal Tenancy Act for no fixed period. 

The case of an under-raiyat holding under a pattah, 
execnted beforé the ^ passing ofthe Bengal Tenaney 
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Act and not expressly providing for tho period of its 
duration, comes within clause (c) of section 49 of the 
Act, and he is liable to ejectment upon a notice which 
must be as provided thereunder. 

Madan v. Jaki, 6 C. W. N. 877, over-ruled. 


Fall Banch reference in appeal from the 
decree of the District Judge of Pabna and 
Bogra, dated April 16th, 1909, affirming that 
of the Munsif of Bogra, dated November 39th, 
1908. 

The cases eame before a Division Bench 
(Chitty and N, Chatterjea, JJ.) for hearing 
on June 21st, 1911, which referred the same 
to the Full Bench on June 29th, 1911 by the 
following: 

ORDER OF REFERENCE TO THE 
FULL BENCH. 

Chitty, J.— Second Appeal No. 1499 of 
1909.—This second appeal arises out of a 
suit brought by the plaintiff to eject the 
defendants from certain land. The facts are 
that the plaintiff is an oceupancy-razyat of the 
said laud. On 18th Sraran, 1288 (lst 
August 1881), tke predecessor of the de. 
fendants execated in favour of the plaintiff 
a kabuliat as Kofi or under.razyat. The 
kabulíat was for no fixed period of term, 
The defendants wera holding the land under 
that kabuliat and were served bythe plain- 
tiff with a notice to qnit, in accordance with 
the terms.of section 49 (b) of the Bengal 
Tenancy Act. The Courts below, following 
the case of Madan Chandra Kapili v! Jaki 
Karikar(1), have dismissed the plaintiffs’ snit. 
The plaintiffs have appealed. 

The Courts below have referred to the 
eases of Kamaruddi v. S. eenath. Ohowshury 
(2); Mohendra Nath Sepii v. Parbulty Charan 
Dass (8) and Idugazi Doctor v. Chandra Kali 
Sundranz (4). They distinguish ‘them by 
saying that in those cases the kabuliats were 
after the passing of the Dengal Tenancy Act. 
As a matter of fact, in the first of the three 
cases, the date of the kabuliat or pitta does 
not appear. Inthe second, the kubuliat was, 
no doubt, after the passing of the Act, z. e, in 
1893. Butin the 3rd, the pitta was dated 
13th Baisak 1290 (26th April 1883). The 
actual date uf the lease does not, in my opinion, 
make much difference. The question turns 
upon the construction to be pat upon section 


49 of the Bengal Tenancy Act. If the words 
(1) 6 C. W. N. 377. 
(2) 8 C. W. N. 186, 
(3)80. W.N. 186. ^ è 
(418 8 C. W. N. 139, 
2n . 
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“ written lease ” are to be given their ordi- 
nay meaning, then it is clear that in enact- 
ing section 49, the Legislatureomitted to prc- 
vide for a case where an under.razyat holds 
under a written lease for an indefinite period. 
This was the view taken in the case of 
Madan Chandra Kapali v. Jaki Kartkar (1), 
where the learned Judges said:— "But if he 
holds under & written lease for an indefinite 
period, his raiyat lessor cannot eject him arbi- 
irarily. He can only do so for non-payment 
of the rent. Inthe case of Komaruddi v. 
Sreenath Ohowdhury (2) decided by the late 
Uhief Justice and Mitra J., it was held that 
written lease in sub-section (b) means such a 
written lease as is mentioned in sub-section (a), 
that is, a written lease defining the term of the 
Tenancy.” The case of Madan Chandra 
Kapali v. Jaki Karikar (1) was not referred 
“to on that occasion. In the other two cases, 
Moheadra Nath vw. Parbutty (3); Idugazi 
Doctor v. Ohandra Kali Sundarami (4), 
in 8 Calcutta Weekly Notes, decided by Mitra, 
J., very shortly after the first, that case was 
referred to but the learned Judge adhered to 
the view which was taken by the late Chief 
Justice and himself. With all respect to those 
learned Judges, - I would point out that it is 
only by implication from the preceding 
words that the words " written lease" in sub- 
section (a) can be taken to denote only a written 
lease for a definite time; to fix them with that 
meaning some other words must be read 
into the section whether in sub-section (a) 
or (b). However,as the cases in‘6 and 8 
Calcutta Weekly Notes stand,. that in the 
former Volume is in direct conflict with those 
in the latter Volume. The question is one of 
considerable importance to razyats and under- 
ratyals, and I would, therefore, refer it to the 
: Fall Bench The question. will be:— Whether 
in the ease of an under-ratyat holding land 
from a raiyat under a written lease executed 
before the passing of the Bengal Tenancy 
Act, the lease not being expressed to be 
for any definite term, the under-razyat is liable 
to ejecbment and, if so, after what notice. 
Certain other cases were cited which turn 
on the construction to be put upon section 85 
of the Act. These have, in my opinion, no 
direct bearing upon the present question. 

The facts, in Second Appeal No. 329 of 
1909, are in all respects similar to those above 
stated. That appeal is accordingly also in- 
cluded in this feference, 

e 
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N, Chatterjea, J.—I agree in | making this 
reference to the Full Bench. 
In No. 1499 

Babus Surendra Chandra Sen and Rishendra 


: Nath Sarkar, for the Appellant. 


Babu Hurt Charan Ganguli, for the Respon- 

dent. ` 
In No. 329. 

Moulvi Mahammad Mustafa Khan, for the 
Appellant. i 

-Baba Kumar Sarkar Roy, for the Pasponiy 
ent. ' 
Judgment. The decision of the 
question referred in this case depends upon 
the proper construction of section 49 of the 
Bengal Tenancy- Act. Chapter VII of the 
Act which deals with under-radyats consists of 
two sections. Section 48 speaking of the limit 
of rent resoverable from under-ratyats divides 
rent into two classes :—-Rent payable under à 
registered lease or agreement and rent payable 
in any other case, thus comprising all 
classes of under-razyats, Section 49 dealing 
with the ejectment of under-ratyats divides 
them into two classes: “clause (a) speaks of 
those who hold under a written lease and 
clause (b) spsaks of those who hold otherwise 
than under a written lease. The term "written 
lease" in clause (a) is necessarily restricted, 
by the word “term” used before, to written 
leases which are for a term or period of du-, 
ration mentioned in the lease. The word 
“term” is nob repeated in clause (b) and it 
is,therefore, contended, on the authority of the 
case of Madan v, Jaki (1), that the case of an 
under-ra/y1í who holds under a patta which 
does not provide for any period of duration 
is omitted from the purview of the section 
and that he cannot, therefore, be ejected except 
under section 66 for non-payment of rent. 
The Court is of cpinion that there is no suffi- 
cient reason for holding that the Legislature 
made any such omission either by intention 
or by mistake. As regards intention, there is 
no reason why a tenant of this class should 
attract any particular favour from the Legis- 
lature. As regards mistake, it must be remem- 
bored that this class of pattahs called mela 
pattahs or bemiadt pattahs are very common 
in Bengal and coulfl fot have escaped notice. 
Looking at the whole scheme of the Act and 
the mannerin which the different classes of 
tenants are dealt with in its different provi- 
sions, the Court holds that the proper con. 
straction to be placed on the words written 
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lease" in clause (B) is to read them as indi- 
cating a written lease of the same kind as 
that mentioned in clause (a). 


The answer to the reference, therefore, is 


that the case óf an under-razyaí, holding 
under a patiah executed before the passing of 
the Bengal Tenancy Act and not expressly 
providing for the period of its duration, comes 
within clause (5) of section 49 and the notice 
must be as provided thereunder. 

Tn this view of the case the appeal must- 
be decreed with costs, 

. Appeal allowed. 
i IN No. 329; 

f: The pattah in this case was one from gene- 
ration to generation: its period of duration, 
therefore, is provided for by the contract 
andthe question referred does not arise. The 
case must go back to the Division Bench for 
disposal in due course. 


Oase sent back. 





CALCUTTA HIGH COURT. 
e FULL BENCH, 
MiüsogLLANzOUS Civit Arrear No. 4 
or 1908. . Š 
September 5, 1911. 
Present:—Sir Lawrence Jenkins, Kr., Chiet 
Justice, Mr. Justice Woodroffe, Mr. Justice 
Mookerjee. Mr. Justice Carnduff and 
Mr. Justiee D. Chatterjee. 


KARTIOK CHANDRA GHOSA AND OTHERS ` 


— OBIEOTORS — A PPELLANTS E 
] versus an 
ASHUTOSH DHARA —DzcRER-HOLDER — 
Resro DENT. 

Ciril Procedure Code (Act XIV of 1882), ss. 244, 
278, 280— Personal decree for money —Clain by judg- 
ment-debtor as shebait — Whether question falis under 
8. 24 4 — Appeal, = : 

If A., in execution of a decree for money against B. 
personally, attaches and proceeds to sell properties of 
which B.alleges that he is in possession, not in his 
own right, but as shebait of a deity to whom the pro- 
perties have been dedicated, the question raised falls 
within the scope of section 278 read with section 280 
' and not within the scope of section 244 of the Civil 
Procedure Code of 1882. Thero is, therefore, no appeal 
from the decision of the fir Court deciding the 
claim. F 

Kuriyate v. Mayan, 7 M. 255, dissented from. 

Punchanun v. Rabin Bibi, 17 C. 711, distinguished. 

Full Bench reference in appeal from 
‘the order of the District Judge of Hooghly, 
dated October 4th, 1907, affirming that of 
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the Sub-Judge of that district, dated August 
8th, 1907. y 

The case came bəfore a Division Bench 
(Mookerjee and Vincent, JJ.,) for hearing, 
which. referred the same to tbe Fall 
Bench on August 25th, 1909 by the following 

ORDER OF REFERENCE. 

On the 20th May 1907, one Ashutosh Dhan 
respondent in this appeal, obtained, in the 
Court of the Sub-Judge of Hooghly, a decree 
for money against Kartik Chandra Ghosh and 
his two brothers, now- appellants before this 
Court. .On the 4th June 1907, Ashutosh ap- 
plied for execution of his decree. As certain 
properties had been attached before judgment, 
the Court directed the issue of sale pro- 
clamation and fixed the 13th August for 
sale. Onthe 7th August, the judgment- 
debtors presented a petition of objection under 
section 244 of the Civil Procedure Code of 
1882 in which they urged that the propar- 
ties attached and intended to be sold were 
in their possession, not on their own account 
as their own properties, but in trust for 
four idols in whose fayour they had been 
dedicated by their ancestor under a deed 
of endowment executed on the 3lst January 
1883. The Sab-Judge held that the ques- 
tion raised fell within the scope of sec- 
tion 278 and not section 244, and, under the 
proviso to the former section, declined to 
make the investigation on the ground that 
the claim had’ been designedly and unneces- 
sarily delayed. The sale then took place 
in due course on the 13th August, and the 
properties were purchased by the decree. 
The judgment-debtors then appealed 
to the District: Judge on the ground 
that the objection preferred by them fell 
within the scope of section 244, amd that 
it should not have been summarily reject- 
ed withont investigation. The Distiict Judge, 
however, held that the jodgment-debtors 


„werc the representatives, nob of a party to 


the snit but of a deity -who was nota party 
to the litigation. In this view, he held that 
the claim must be taken to have been pre. 
ferred under section 278, and so affirmed the 
order of the Court of first instance. The pre. 
sent appeal is directed against the order of 
the District Judge. On behalf of the appel. 
lants, reliance has been placed upon the cases 
ef Beg Raj v. Sreemuthy (1) and Jugendra 
(1) 8 C. W. N. 353, 2 
. e 
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Nath v. Gobinda (2) in support of the view 
ihat the objection raised- falls within the 
scope of section 244 and reference has also 
been made to some observations in the case 
of Puńchanun v. Rubia Bibi (8). Ou behalf 
of the respondent, reliance has been placed 
upon the cases of Roop Lall v. Berani Meah 
(4) ; Bhagahari v. Ram Lal (5); Ram Krishna 
v. Mohunt Pandura Oharan (6) and Amar 
Ohand v. Nani Gopal (7) in support of the 
view that the question raised is covered by 
section 278, and our attention has also been 
drawn to the case of Rama Nathan v. Levvat 
(8), where a similar view was taken by a 
Full Bench of the Madras High Court. There 


is a clear conflict of judicial opinion upon this 


subject, and under the Rulesof Court, we 
nre bound to refer the matter for decision to 
*a Full Bench. The question which we re- 
fer for decision may be formulated as 
follows. 

If A., in execution of a decree for money 
against B. personally, attaches and proceeds 
to sell property of which B. alleges that 
he is in possession, -not in his own 


right but as shebait of a deity to whom, 


the properties have been dedicated, does 
the question raised fall within the scope 
of section 244 or 278 of the Code of 1882? 

As the question arises in an appeal from an 
appellate order, the whole case must 
be referred for final decision by the Full 
Bench. 

Babus Harakumar Mitra and 
Nati Mukherjee, for the Appellant. 

"Babus Baidya Nath Dutt and Tarini Das, 
Banerjee, for the Respondent, — ' 


Judgment.--The question referred for 
decision to the Full Bench has been formulat- 
ed in the following terms. 

Tf A, in execution of a decree for money 
against B. personally, attaches and proceeds 
to sell properties of which B alleges that he 
isin possession, not in his own right, but 
as shebatt of a deity to whom the properties 
have been dedicated, does the question raised 
fall within the scope of section 244 or 278 of 
the Code of 1882? 


Satyendra 


(2) 12 C. W. N. 310; 35 C. 364; 7 C. D. J. 537.. 
(3) 17 C. 711. 
(4) 15 C. 487. 
(560 W.N.63. 
. (6) 6 C. W. N. 63. 
(7) 12 C. W. N. 308 
(8) 23 M, 195, eè 
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In order that a question may be deter- 
mined under section 944, ib mast arise be- 
tween the parties to the suitin which the 
deeree was passed. The question sought 
to be raised is not of this description, 
because while B. is a party to the suit 
in his personal capacity, the claim is 
advanced by him in his capacity of 
shebait of a deity who is not a party to 
the suit. 

In the opinion of the Full Bench, there- 
fore, the question raised does not fall 
within the scope of section 244. Ontheother ' 
hand, it falls within the scope of section 278 
read with section 280. 

It has been argued, however, that this view 
is contrary to two decisions which are bind- 
ing upon the Full Bench, namely, Karíyale 
v. Mayan (9) and Punchanun v. Rabia Bibi 
3). The first decision, no doubt, involves 
by implication the view that the question 
raised falls within the scope of section 244, 
but itis not binding upon this Court; it was 
approved by the Judicial Committee in 
Prosunxo Kumar v. Kali Das (10) upon an 
entirely different point, namely, that sec- 
tion 244 does not cease to be., applicable to 
proceedings in execution merely because 
the execution purchaser is a stranger to 
the suit. The. decision in _Punchanun v. 
Rabia Bibi (8) is by a Full Bench of, 
this Court, and is binding till overruled 
by a Special Bench. It does not, how- 
ever, decide the question now in con- 
. troversy, but merely deals with the converse 
question. 

The result is, that the appeal to the 
District Judge as also the appeal to this | 
Court must be deemed incompetent. The 
appeal is, therefore, ‘dismissed with costs 
of the hearing before the Division Beuch ` 
and the Full Bench, the hearing fee for 


each hearing being fixed at two gold 
mohurs. 
Appeal dismissed. 
(9) 7 M. 255. 


(10) 19 O. 683; 19 I. A. 166. 
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CALCUTTA HIGH COURT. 
MiscEppANEOUS Civin AePgAL No. 377 
or 1911, 
August 23, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
KHUBSARAT KOER AND OTHERS— 
JUDGMENT- DEBTORS— APPELLANTS 
versus 
SARADA CHARAN GUHA~—Decres- 
HOLDER— RESPONDENT. - 
Receiver—Fartition swit—Mortgage suit—Whether 
Receiver may be appointed in mortgage suit when 
Receiver has already been appointed in partition suit— 


em Procedure Code (Act V of 1908), s. 51 cl. (d), O. 
y T. l. v i 

A partition suit was commenced amongst the owners 
of certain mortgaged properties, in which a decree 
was made, and with a view togive effect to that decree, 
a Receiver was appointed. The mortgagee com- 


menced a suit to enforce his security and a decree 
was made: 

Held, that if the decree is for sale, a Receiver may 
very well be appointed in the mortgage suit, although 
a Receiver has been appointed in the partition suit. 

But if the mortgagee has obtained a decree for 
foreclosure, which doesnot entitle him to recover 
even the costs of the litigation from the mortgagors 
. Personally, and the only right of the mortgagee is to 
foreclose the mortgagors and to take the property in 
lieu of his dueson his security, a Receiver need not 
be appointed at that stage. But whena final decree 
in the foreclosure suit is made and the decree holder 
applies for possession, if the judgment-debtors apply 
that they may be allowed to continue in possession, 
occasion may arise for the appointment of a Receiver. 


Appeal from the order of the Third Sub- 
Judge of Patna, dated July 28th, 1911. 
^ Babus Umakali Mukerjee and Ganesh Dutt 
Singh, for the Appellants. 

Mr. A. Chowdhuri, Counsel, and Babüs 
Nagendra Nath Mitra, for the Respondent. 
Judgment.—tThis appeal is directed 
against an order: by which a Receiver has 
been appointed in a mortgage suit under 
Order XL, rule 1 of the Code of 1903. 
The mortgagee commenced a suit to enforce 
his security on the 10sh January 1910. An 
ew parte decree was made on the 22nd Feb. 
ruary 1911. On the 2ad March following, the 
mortgagee applied for the uppointment of a 
‘Receiver. That application has been grant- 
ed and Mr. G. M. Day, Barrister-at-law, has 
been'appointed Receiver. # On behalf of the 
defendant in the mortgage suit, the order 
has been questioned before us on two 
.Brcunds, namely, first, that a Receiver is -un- 
“ECcersary for the purposes of the mortgage 
suit Eecacse a Receiver has already been ap- 
pointed in a partition suit amongst the 

. 


INDIAN CASES. 


“the other properties, a 
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owners of the properties; and secondly, that 
the appointment of the Receiver is pre- 


‘mature, because under the mortgage decree 


the mortgagee is not entitled to appropriate 
the profits of the properties given as security. 
In our opinion, there is no substance in 
the frst contention, but the second must 
prevail. 

In so far as the first contention is con- 
cerned,.it has bsen stated to us that in 
1901 a partition, suit was commenced 
amongst theowners of theproperties in which 
a consent decree was made on the 31s5 May 
1902. With a view to give effect to that 
decree, a Receiver was appointed. The pro- 
perties given by way of mortgage include, 
however, not merely the properties under 
the charge of the Receiver in the partition 
‘suit, but also two other properties. In as far. 
as the latter properties are concerned, the 
appointment of the Receiver in the parbi- 
tion suit clearly does not operate as a bir. 
Bat we. ara of opinion that even in respect of 
Receiver may very 
well be appointed in the mortgage suit, 
although a Receiver has been appointed in the 
partition suit, The Receiverin the partition 
suit acts under the direction of the Court in 
which that suit is pending and the sums col- 
lected by him are bound to be applied for 
the benefit of the parties to that litigation, 
under direction of the Judge. In other 
words, the Raceiver is bound to pay the 


‘money either into the hands of the proprie- 


tors or to their creditors and other persons 
entitled to the proceeds of the properties. On 
the other hand, if a Receiver is appointed in 
the mortgage suit he is bound to apply the 
proceeds for the benefit of the mortgagee. It 
has been suggested, however, that if different 
persons are appointed as Receivers in the 
partition suit and the mortgage suit, there 
may possibly be a conflict between them, be- 
cause, undoubtedly, the two Receivers could 
not simultaneously collect the profits of the 
same properties [Searle v. Ohoat (1), Beach 
‘on Receivers section 232]. We are of opinion 
that there is no substance in this con- 
tention. The difficulty may be avoided 


either by the appointment of the same per- 


son as Receiver in the two suits; or if differ- 
ent persons are appointed as Receivers, the 
collection may be made by one of the Re- 


ceivers only, (for instance, by the Receiver 
(1) 26 Ch. D. 723; 53 L. J. Oh.]506532 W. R. 397, 
. 
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jn*the partition suit), and the sums col- 
lected by him and payable to the mort- 
gagor placed in the hands of the Receiver 
in the mortgage suit to be applied for the 
benefit of the mortgagee under the direction 
of the Judge. [Cf. Madneshwar Singh v. 
Maha Maya Prosad Singh (2)]. We are of 
opinion, therefore, that the first ground urged 
by the learned Vakil for the appellant cannot 
be sustained. 


In so far as the second contention is con- 
cerned, ib has been urged that the object 
of the appointment of a Receiver in a mort- 
gage suit isto secure the application of. the 
profits of the mortgaged properties for the 
benefit of the mortgagee Ifthe decree is 
for sale, and if it is established that the 

.security is not sufficient to satisfy the 
judgment-debt, a Receiver will be appointed 
‘almost asa matter of course, specially if 
there has been default in the payment of 
interest [Weatherall v. Eastern Mortgage 
Agency Company (3); Hopkins v. Worcesster 
Canal Company (4) : Rerbert v. Greene (5); 
Hackei v. Snow (0)]. But here the position 
js different. The mortgagee has obtained a 
decree for foreclosure, which does not entitle 
him to recover even the costs of the litigation 
from the mortgagors personally. Whether 
the decree has, in this respect, been properly 
drawn up or not, we are not called upon to 
-consider. Butunder the decree as it now 
, atands, the only right of the mortgagee is to 
foreclose the mortgagors and to take the pro- 
` perty in lieu of his dues on his security; he 
is not entitled to the profits of the property. 
Consequently, a Receiver need not be appoint- 
ed, at this stage, because even ifa Receiver 
were appointed, he could not apply the 
profits of the properly for the benefit of 
the mortgagee. There is no suggestion that, 
the properties are liable to be sold away in 
satisfaction of paramount charges. The 
position may be compared to that of a mort- 
gagee who has the legal estate and can re- 
cover possession by ejectment. [Silver v. 
. Bishop of Norwich (7) ; Bernay v. Sewell (8); 


(2) 9 Ind. Cas. 1027; 18 O. L. J. 487; 15. C. W. N. 
672. 

(3) 18 C. L. J. 495; 9 Ind. Cas. 986. 

(4) L. R. 6 Eq. 457; 37 L. J. Ch. 729. 

(5) 3 Ir. Ch. 273. 

(6) 10 Ir. Eq. 220. 

(7) 3 Swan. llên. 

(8) 1 J. & W. 647; z R. R. 265. 
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Sturch v. Young (9); Ackiand v. Gravene 
(10)]. From this point of view, the 
second objeetion of the appellant must be 
sustained. 

The result is, that this appeal is allowed 
and the order of the Court below discharged 
on the ground that the application 
for the appointment of a Receiver is pre- 
mature. 

We may add that a contingency may very 
possibly arise, which may necessitate “the 
appointment of a Receiver in these proceed. 
ings. The time allowed by the decree for 
the payment of the jndgment-debt by the 
mortgagors has just, expired, and, as we 
have been informed, the amount has not yeb 
been paid. Consequently, under Order 
XXXIV, rule 3 ofthe Code of 1908, if the 
mortgagee applies for the final decree in the 
foreclosure suit, he is entitled to have the final , 
decree- drawn up asa matter of course, un- 
less, indeed, the mortgagors can establish 
good cause for an extension of time which 
can be granted only on terms. As soon 
as the final decree is made in his favour, 
the mortgagee is entitled to apply for execu- 
tion and delivery of possession; such posses- 
sion may be delivered urder rule 3 of Order 
XXXIV or upon an application under sec- 
tion 51 of the Code. But it hasbeen suggest- 
ed that if an application of this character is 
made, the judgment-debtors are likely to ap- 
ply for an adjournment of the proceedings, in- 
asmuch as someof them have applied to have . 
the ez parte decree vacated, while an appeal 
has also been preferred against that decree to 
this Court. If such an application is made, 
the successful decree-holder is entitled to 
contend that as now he has become the full 
owner of the property, he is entitled to pos- 
session aud to receive the profits thereof. If 
the judgment-debtors seek to keep him out 
of possession of the property he may rea- 
souably demand either security for the profits, 
or the appointment of a Receiver under 
clause (d) of section 51 of the Code Ib will, 
therefore, be open to the decree-liolder to 
apply at once to the Subordinate Judge for 
a final decree under fule 3 of Order XXXIV; 
and unless it ie proved that the mortgage. 
debt has been satisfied, or that there are good . 
grounds for extension of time, (upon terms v ` 


to security or appointment of Receiver), 
(9) 6 Beav. 557; 12 L.-J. Ch. 56. 
(10) 81 Beav. 482; 32 L. J. Ch. 474; 1 N. R. 350, 
e 
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would be incumbent upon the Subordinate 
Judge to make the final decree. As soon as 
he makes the decree, the decree-holder will ba 
-entitled to be placed in possession. If. at this 
stage, the judgment. debtors apply that they 
may, be allowed ‘to continne in possession, oc- 
easion may arise for the appointment of & 
Receiver, or the demand of security from the 
judgment.debtorg. With these observations, 
we allow the appeal, but without costs.. 
Appeal allowed. 


MADRAS HIGH COURT. 
APO Crvi Appear No 705 or 1907. , 
. August 22, 1911. 
Present:—-Mr. Justice Ayling and 
Mr. Justice Spencer. 

Tus SECRETARY or STATE vor INDIA 

iN COUNCIL, REPRESENTED BY THE | 
COLLECTOR or TANJORE—Derenpant— 

APPELLANT 
versus 


SWAMINATHA KOUNDAN AND ANOTHER— 


RESPONDENTS. 

Appeal—Appeal by successful party, when lies— 
Adverse finding implied in the decree — Finding on an 
issue not necessary for the decree—Res judicata—Civit 
Procedure Code (Act V of 1908), s. 11. 

A party in whose favour a decree has been passed 
has no right of appeal against it merely on the ground 
that he is aggrieved by a finding on one of the issues. 
The right exists only when the decree itself, or some 
finding necessarily implied in the decree, has pre- 
judiced the party wishing to appeal. 

- Krishna Chandra Goldar v. Mohesh Chandra Saha, 
90. W. N..584; Yusuf Saheb v. Durgi, 30 M. 447; 
Nagalla Kotaya v. Nagalla Mallaya, 1 M.W. N. 
719; 8 Ind. Cas. 387; 9 M. L. T. 39; and Jamna Das v. 
Udey Ram, 21 A. 117, explained and distinguished. 

Plaintiff, as the lessee of the right of fishery from 
Government, sued Ist defendant for an injunction 
restraining him from obstructing plaintiff's right and 
‘for damages caused by his obstruction. 

The Secretary of State for India was impleaded as 
the 2nd defendant against whom was asked an 
alternative prayer for damages. The suit was 
dismissed on the ground that plaintiff was not entitled 
toask for an injunction as he was out of possession 
and as his lease was for one year. Both the defendants 
were awarded their costs. The 2nd issue, “whether 
the 2nd defendant has the rights of fishery in the 
two plaint channels”, was found against 2nd defendant. 
The 2nd defendant appealed on the ground that he 
was adversely. affected by the finding which would 
operate as ves judicata: 

Held, (1) that the finding .would not operate as 
Tes judicata, and (2) that the finding was based on 
independent grounds and was not implied in the decree 
so as to give 2nd defendant the right of appeal. 


:; Second appeal against the decree of the 
Subordinate Judge of Kumbaconam in A S. 
No. 1052 of 1905, presented against the 
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decree of the Mansif of Kambaconam in Ô. 8. 
No. 313 of 1903. 

The Hon'ble Mr. P. S. Stvaswamt Aigar, 
Advocate-General, for the Appellant 

Messrs. S. Srintiasa A/yangav and T. V' 
Gopalswami Mudeliar, for the 2nd Respondent, 

Judgment.—This appeal arises out 
of a dispute as to fishery rights in two chan- 
nels in the Tanjore District claimed by the 
Ist defendant, the head of the Tirupandal 
“mutt. The plaintiff was a man who had 
_taken a lease of the fishery rights in these and 
other channels from Government, and, being 
obstructed in the exercise of his right in res- 
pect of these channels by the Ist defendant, 
he filed this suit, impleading not only the Ist 
defendant, but also the Secretary of State for 
India as the 2nd defendant. In his plaint he 
prayed for an injanction restraining the lst 
defendant from interfering with the fishery in 
the plaint channels and for damages caused to 
him (the plaintiff) by such interference, and 
he added analternative prayer that, in case 
it was found that the lst defendant was not 
liable for the aforesaid damages, the 2nd de- 
fendant should be directed to pay them. 

The Munsif. dismissed his suit m toto and 
ordered him to pay the costs of both the de- 
fendauis. . He appealed to the Subordinate 
Judge who, after calling for findings on three 
issues left undecided by the District Munsif, 
dismissed the appeal with costs, of both re- 
spoudents. 

The present second appeal is preferred by 
the Secretary of State (the 2nd defendant in 
the Munsif's Court and the 2nd respondent in 
theSubordinate Court), and the 1st defendant, 
who now figures as the 2nd respondent raises 
the preliminary objection that, as the decrees 
of both the lower Courts are entirely in the 
present appellant’s favour he is not entitled 
to appeal against them. 

The case is a somewhat curious one, and 
the pointis, by no means, free from doubt, 
but on the whole, we think, the "objeation 
must be allowed. Undoubtedly, as it stands, | 
the decree of the Subordinate Judgeas also 
that of the District Munsif,is entirely in the 
appellant's (2nd defendant's) favour. Not 
only is the suit for relief against him dismiss- 
ed, but he is given his costs in both Courts. 

The learned Advocate-General has argued 
at considerablelength that any party toa 
snit aggrieved by a decree is entitled to anp- 
peal against it, although the decree, on the 
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face of it, may be entirely in his favour. He- 


religs mainly on the ruling of Woodroffe, J., in 
Krishna Chandra Galdar v. Mohesh Chandra 
Saha (1) which is quoted with approval in 
Yusuf Sahib v. Durg? (2) and followed in 
Nagalla Kotaya v. Nayalla Mallaya (3). 

A perusal of Woodroffe, J.’s judgment 
shows that he considered ib an essential 
condition of the right of appeal that the 
appellant should be adversely affected in some 
way or other by the decree itself. This point 
is emphasised by Abdur Rahim and Krishna- 
sawami Iyer, JJ., in the latest of the three 
cases wherein they say that the appeal‘ lies 
only against the decree and not against a 
mere finding. " Certainly, both in Krishna 
Chandra Goldar v. Mohesh Chandra Saha (1) 
and in Nagalla Kotayx v. Nayalla Mallaya (3), 
the learned Judges are at pains to explain 
most clearly in what way the mere existence 
of the decrer, apart from any finding in the 
judgment, prejudiced the appellant. It may 
be admitted that this pointis not so clear in 
the ease reported in Yusuf Saheb v. Durgi 
(2), but on 5he other hand, the opinion there 
expressed is a mere obiter dicium and the de- 
e'sion of the case proceeded on other grounds 

, altogether. 


The only ease which has been quoted to us - 


in which tbe right to appeal can be said to 
have been based on the findings behind the 
decree rather than on the decree itself is 
that reported in Jamna Das v. Udey Ram (4), 
and it is to be noted that the decision pro- 
ceeded on the basis that the finding was 
necessarily tmplied in the decree. 

Now, in the present case, the only way in 
which it is suggested that the 2nd defendant 
is adversely affected by the decree is that, if 
the finding on the 2nd issue operates as ves 
judicata against him, it prevents him from 
setting up in future any proprietary right to 
the fishery in the suit channels. The said 
issue runs “ whether the 2nd defendant haa 
the right of fishery in the two plaint chaunels."' 

]t may be pointed out at once thab the dec- 
ree certainly "does not necessarily imply this 
fiading, " to quote the wording of. Jamna 
Das v. Udey Ram (4). The Munsif record- 
ed no finding on issues Nos. 2, 6 and 7, but 
based his dismissal of the suit on other 


grounds. The Sub-Judge called for find- 
(1) 9 C. W. N. 584. 
(2) 30 M. 447; 17 M. L. J. 260; 2 M. L. T. 468. 

-. ,(Q)1M.W.N. 719; 8 Ind. Cas. 337; 9 M. L. T. 89. 
ABA NAN — °® 
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ings on all the three issues above named, 
The Munsif returned findings adverse to the 
plaintiff on all three, and the Sub-Judge ac- 
cepted them as wellas the findings original- 
ly recorded on the other issues. The plain- 
tiff’s claim for damages had already beén 
decided against him under issue No. 4, 
and the Sub-Judge finds in addition (para. 
8 of his jadgment) that “the loss sus- 
tained by reason of his non-enjoyment of the 
fishery is not separately ascertained and must 
be very slight. " Under issues Nos: 6 and 7 
the Sub Judge, agreeing with the Munaif, 
found (a) that plaintiff was out of possession 
and had no right to sue for an injunction. (b) 
thatas a lessee of one year he had no right 
to ask for u permanent injunction. The de- 
cision of these issues affords a perfect and 
independent basis for the dismissal of the 
suit apart from the question involved in 
issue No. 9. This circumstance at once dis- 
tinguishes the case from that of Jamna Das 
v. Udey Ram (4) quoted above. 

Again, the prejudice tothe 2nd defendant 
is solely dependent on the assumption that 
the decision of issue No. 2 will operate 
as »2s judicata against him in future litiga- 
tions. Therespondent’s Vakil has quoted 
more than one case to show that no appeal 
would lie even if the matter were res 
judioata—a view which seems to obtain 
a certain amount of support even from Yusuf 
Sahib v. Durg: (2). But.as a matter of fact, 
we do not think that the decision inthis case 
would operate as res judicata, and we may note 
for whatitis worth, that the learned Vakil 
for the respondents himself argues that it 
would not, and even expressed himself as 
willing to undertake to raise no such conten- 
iion in future litigation. 

We bave already given reasons for holding 
that the determination of issue No. 2 was 
not necessary to the decision of the suit, aud 
an examination of the pleadings and of the 
judgment of the lower Court shows that it 
cannot be said that the question raised therein 
was directly and substantially at issue bet- 
ween the Ist defendant and the 2nd defend. 
ant. Para. 8 ofthe plaint,in putting for. 
ward the alternative claim against the 2nd 
defendant (that he should be liable to pay 
ihe said damages of Rs. 520) says:— For 
this reason the 2nd defendant is made a party. 
The 2nd defendant, while admitting the 
allegations in the plaint to the effect that the 
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ownership of the fishery lies with him, puts 
the plaintiff to proof of damages, and simply - 
prays that-the relief claimed against him be 
dismissed with costs. So far as can be ascer- 
tained, the 2nd defendant adduced no evi- 
dence in the case, and, as the Munsif remarks 
in para. 11 of the judgment, ' ' the suib is 
nob one by or on behalf of Government and 16 
is in factone against Government. 

We must, therefore, hold that the 2nd de- 
fendant is not adversely affected in any way 
by the decree in the suit or by any finding 
necessarily implied therein and that he has 
no right of appeal. 

The appeal is dismissed with costs. 


Appeal dismissed. 





‘MADRAS HIGH COURT. 
APPEAL AGAINST ORpER No, 235 or 1903, 
September 12, 1911. 
Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Phillips. '' 
V. LAKSHMINARASIMHACHARYULU 
"AND ANOTHER—-APPELLANTS 
versus . 
P.LAKSHMAMMA AND OTHERS— 
Respondents. . 3 

Civil Procedure Code Act (XIV of 1882), s. 310 A— 
Order refusing.tó set aside «. sale —Appeal, whether lies 
against—Agreement of discharge, effect of. 

An appeal lies against an order refusing to set aside 
a sale under sedtion 3104, of the Civil Procedure 
Code, 1882, even though the purchaser is not the 
decree-holder but a stranger. 

Nallamuthu Pillai v. Betha Naickan, 9 M. L. J. 258; 
23 M. 37, followed. 

An agreement between the decree-holder and the 
judgment-debtor, whereby the former agrees to treat 
a portion of the decree debt as discharged in con- 
sideration of certain services’ rendered by the judg- 
ment-debtor, is tantamount to a receipt of the 
amount, 


_ Appeal against the order of the District 
Court of Gantur, dated 2ud September 1908 
in E. A. No. 350 of 1998 (E. P. No. 34 of 
1907), in O. S. No. 6 of 1903, on the file of 
the District Court of Kistna. 

The Hon'ble Mr. L. A. Govindaragava Iyer, 
for the Appellants. 

Mr. T. Prakasam, for the’ Respondents. 

Judgment.—aA preliminary objection 
is raised that no appeal lies against an order 
refusing to seb asidə a sale under section 310 
A, Civil Procedure Code of 1282, except when 
the decree-holder himself is the purchaser. 
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In Nailamuthu Pillai v. Betha Naickaa (1) 
this Court held that an appeal would “ie 
against such an order, although the pur- 
chaser wasa stranger. Ths new Civil Pro- 
cedure Code has expressly provided for an 
appeal in all cases of orders under section 310 
A, (Order XXI, rule 89), so that no diffi 
culty could arise in fature cases. We are 
content, in the circumstances, to follow the 
judgment in C. M. S. A. No. 68 of 1909, and 
we overrule the objection. 

Proceeding to the merits, the petitioner, 
judgment-debtor, stated that on 24th April 
1908, that is, before the expiration of 30 days 
from the date of the auction-sale which took 
place on 30th March 1908, the decree-holders 
widow agreed to treat a portion of the decree- 
debt as discharged in consequence’ of services 
rendered by the judgment-debtor to her hus- 
band. Such an acknowledgment of discharge 
may be treated as tantamount to reciept of 
the amount in question. Actual receipt of 
the amount in cash is not necessary. In 
fact, the learned Counsel for the respondent 
does not contend that it is necessary, The 
section does not say that the discharge should 
be certified to the Court within 30 days after 
the sale. The lower Court has not recorded 
a finding on the question whether, as a fact, 
there was an agreement of discharge on 24th 
April 1908 as alleged. A subsequent agree- 
ment would not be sufficient to éntitle "the 
petitioner to maintain his application. The 
lowér Court is requested to record a finding 
on the question mentioned above. Both 
parties are at liberty to adduee evidenca on 
the point. .Six weeks will be allowed for 
submission of the finding and ten days for 
filing objections. 

; Oause remanded, 
(1) 9 M. L. J. 258; 23 M. 37. 





MADRAS HIGH COURT. f 
Civi; Revision Petition No. 236 or 1910. 
August 31, 1911. 
Present:—-Mr. Justice Phillips. 

"Tug AGENT aux» MANAGER or rug 
SOUTH INDIAN RAILWAY CO.,— 
DzrgNDANTS—P ETITIONERS 
versus 
VENGU PATTAR, MANAGING PARTNER OF 
V. P. K. VENGU IYER BROTHERS— 

-  PpAiNTIFFS— RESPONDENTS, 
Raheny ys Act (IX of 1890), ss. 77, 120-~-Notice of claim 
e. 


10 
MALAlYA PILLAI 9. TIRUMALAPEROMAL PILLAY. 
on* Rai mpany—Service on an officer other than 
ares dmowisdge of the claim —Validity of 
notice—Suit against Railway Company—Maintaina- 
bility—High Court —Revision—Delay in filing petition. 
A. suit against a Railway Company is not unsustain- 
able for want of notice to the Agent. A notice served 
on any subordinate officer is good notice provided it 
ig shown that the Agent had actual knowledge of it. 

Perianan Chett, v. S. I. Ry Co. 22 M. 187: Woods 
v. Meher Ali Bepari, 13 O. W. N. 245 3 Ind. Cas. 
479; 4 M. L. T. 427, referred to. . 

Where a Railway Company relies on à mere 
technicality to defeata just claim by a member of the 
public and the Company comes into Conrt long 
after the period usually allowed in practice for 
admission of revision petitions, the High Court will 
not interfere with the order of the lower Court, even 
if the notice was not validly served. 

Petilion, under section 25 of Act Ix of 
1887, praying the High Court to revise ihe 
decree of the Subordinate Judge of Palghat, 
dated 6th November 1909 in S. C. S. No. 546 
of 1909. m 

Mr. T, Rangachariar, for the Petitioner. 

. Mr. O. V. Ananthakrishna Iyer, for the 
Respondents. , 

Judgment.—The Subordinate Judge's 
decree is objected’ to on the ground that the 
notice contemplated by sections 77 and 140 
of the Railways Act was not duly given by 
the plaintiff. No doubt, there are several 
-rulings that the notice must be served on 
the Agent of the Railway; Nadzar Ohand 
Shaha v. Wood (1), G. I. P. Razhwzy Company 
v. Devasi (2); G.I. P. Railway Company v. 
Chandra Bai (3) but in Perianan Ohetty v. S. 
I. R. Company (4), the opinion of the learned 
Judges was that it was su ficient to show 
that the agent actually did get notice, whether 
in the manne prescribed in section 140 or 
otherwise, and in Woods v. Meher Ali Bepari 
15) the learned Judges held that a noiice to 
the Traffic Manager, to dispose of claims and 
actions by him, was sufficient notice. In this 
ease als» the Traffic Manager had authority 
from the agent to inquire into the plaintiff's 
claim. If the ruling Woods v. Meher „Ali 
Bepari (5) is accepted, the Subordinate 
Judge's order is correct. Without, however, 
coming to a decision on the correctness of 
the Woods v. Meher Alt Bepart (5) I think 
that, in this case, where a Railway Company 
relies upon a mere technicality to defeat a 


just claim of a- member of the public and 
(1) 35 0.194; 12 C. W. N. 450. ‘ Í 
(2) 31 B. 534; 9 Bom L. R. 942. 
(3) 28 A. 552; A. W. N. (1906) 107; 3 A. L. J. 341. 
(4) 22 M, 187. 
(5) 13 C, W. N. 243 Ind, Cas, 479; 4 M.L.T. 427. 
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where it has only come into Court long after 
the period usually allowed in practice for 
the admissien of revision petitions, I should 
not be justified in interfering in revision. 
The petition is dismissed with costs. 

Petition dismissed. 


MADRAS HIGH COURT. - 
Seconp Civit Arrear No. 681 or 1902. 
August 16, 1911. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar. 
MALAIYA PILLAI—APPELLANT 
versus 
TIRUMALAPERUMAL FILLAI AND 

ANOTHER—RESPONDENTS. j 

Specific Relief Act (I of 1877), s. 42—Suit for 
declaration —Plaintiff im possession at date of swil-- 
Right of defendant to possession under order of Court— 
Maintainability of suit—Criminal Procedure Code. ( Act 
V of 1898), s. 146. 

On the date of his suit, the plaintiff was in posses- 
sion of the property in suit under aa order of the 
Magistrate under section 146, Criminal Procedure 
Code. That order was seb aside by the High Court 
which directed possession to be delivered to defendant. 
Before defendant could obtain possession, plaintiff 
brought this suit for a declaration of his title: 

Held, that the plaintiff was entitled to suc fora ` 
declaration of title to the property without joining a 
prayer for possession. o 

Raj Narain Dass v. Shama Nando Dass Chowdhury, 
26 C. 845; 4 C. W. N. 162; and Narayanan Chetty v. 
Kannamai Achi, 28 M. 338, distinguished. ` 
* Second appeal against the decree of the 
Subordinate Judge of Tuticorim in Appeal 
Suit No..262 of 1907, presented against the 
decree of the Court of the Additional District 
Munsif of Tinnevelly in Original Suit No. 
171 of 190€. : 

Mr. T. Rangachariar, for the Appellant. 

Mr. V. O. Seshachariar, for 1st Respond- 
ent. 3 

Mr. K.-Parthasarthy Atyangay, for 2nd- 
Respondent. =, 

Judgment.—The first contention 
urged before us is that the Magistrate’s order 
under section 146, Criminal Procedure Code, 
putting the Tahsildar in possession of the 
Chuttram being “sêt aside by this Court, 
which directed possession to be given to 
the defendants, the plaintiffs sait could 
not be maintained fora mere declaration of 
his right. But we do not think that this 
contention should prevail. The defendant 

uwas not, at the date of the suit in possession 
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BACHU PERRAJJGAX V. PHOGHE EDDY SUBBARAYADU, 


of the Chuttram, though he Wh entitled to 
obtains possession under the order of the 
High Court. Itis true that the possession 
of the Magistrate would not be deemed to be 
adverse within the meaning of the law of 
limitation, but in order that a suit can be 
held to be unmaintainable by the application 
of section 42 of the Specific Relief Act, it 
must be shown that the defendant was in 
possession, and as against him the plaintiff 
could have obtained- an order for delivery 
of possession. It is true that the Magistrate, 
after the order of the High Court, was 
bound to deliver possession to the defendant, 
but he had not yet delivered possession to 
him when the suit was instituted. Suppos- 
ing that the plaintiff asked for recovery of 
possession and obtained possession from the 
Magistrate, it is difficult to see how such a 
decree could be effectively executed against 
the defendant. There is no authority cover- 
ing this question, and the cases in Raj 
Narain Das v. Shama Nando Das Ohowdhury 
(1) and Narayanan Chetty v. Kaxnammai Achi 
(2) do really throw no light in this connec- 
ticn. 

As regards the lands, ib was found that 
. the plaintiff was in possession of them at 
the date of the suit and that finding is not 
open to any legal objection. The next con- 
tention is that, because the land revenue was 
nob paid punctually on the due date, the 
plaintiff forfeited his right to manage the 
charities, although, as a matter of fact, no 
damage was caused thereby to the trust pro- 
perty. We are unable to place such a 
narrow construction on the agreement, 
Exhibit A. Besides, apart from the agree- 
ment of the parties, we have to see whether 
there is sufficient cause for removing the 
plaintiff from the trusteeship of the charities, 
and no such case hasbeen made out. In 
our opinion, the plaintiff has not forfeited 
his right aud is entitled to the management 
of the charities aad the properties belonging 
thereto according to the terms of Exhibit A. 

We dismiss the second appeal with the costs 
of the respondents, 


Appel dismissed. 


(1) 26 C. 845; 4 C. W. N. 102. 
(2) 28 M. 338. 


MADRAS HiGH COURT. * 

CIvIL Revision Pertrtons Nos. 442 ro 461 ° 

or 1910. 
August 18, 1911. 
Present: —Mr. Justice Sundara Aiyar. 

BACHU PERRAJUGAR—PETITIONER 

i versus 

BHOGIREDDY SUBBARAYADU AND 

OTHERS — RESPONDENTS. 

Mad: ras Estates Land Act (I of 1908), ss. 3 (5), 53, 189 
— [jaradar isa landholder— Bwit for cist, local cess and 
village csss, whether a suit for vent—Jurisdiction of 
Small Cause Court — Echange of pattahs and muchilikas 
— Provincial Small Cause Courts Act (IX of 1887), Sch. 
II, Art. 13. 

An jaradar comes within the definition of land- 
holder in section 3 (5) of the Madras Estates Land 
Act, 1908. 

A suit for local and village cess is a suibfor rent 
within the meaning of the Act. 

A suit for rent, “which includes local and village 
cesses, is not unsustainable i in the Small Cause Court 
under the Madras Estates Land Act on the ground 
that there was no exchange of pattahs and 
muchilikas. 

Where a claim for rentis composed partly of cist 
and partly of local and village cesses due by the ryot, 
the suit is not cognizable by a Small Cause Court. 

' Article 13 of the Schedule to the Provincial Small 
Cause Courts Act does not apply to a suit for local 
cess or.village cess. 

Sree Maharajah of Vizianagaram v. Kataveeranna. 
10 M. L, T. 167; (1911) 2 M. W. N. 189; 21 M, L. J. 
819; 11 Ind. Cas. 760, referred to. 

Petition, under section 25 of Act IX of 
1887, praying the High Court ‘to revise the 
decrees of the District Munsif of Cocanada 
in Small Cause Suits Nos. 865 to 872 and 874 
of 1909. 

Mr. T. Prakasam, for the Petitioner. 

sudgment. 
Ix No. 442 or 1910. 

This is a suit by the Laradar of a share of 
the village of Karapa, situated within the 
limits of the Pithapur State for recovery 
of erst, local cess and village-cess due by the 
defendant, č. e., one of the ryots cultivating 
land in the village. The suit was dismissed 
by the lower Court on the ground that there’ 
was no agreement to dispense with pattahs 
and muchilikas so far as the cist was con- 
cerned. With respect to the cesses alleged 
to be due from the defendant, the lower 
Court dismissed the suit on the ground bhab 
the suit was not cognizable by a Court of 
Small Causes, its jurisdiction being excluded 
by Article 18 of the Schedule to the 
Provincial Small Cause Courts Act. The 
finding against the agreement to dispense 
with patiahs ard mucitlikas being one of 
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fact, could not be and has not been contes- 
ed *before me, but the District Munsif 
appears to me wrong in supposing that a suit 
in a Small Cause Court for rent would bs 
unsustainable under the present law on the 
ground thab there was no exchange of 
pattahs and muchilikas. This was, no doubt, 
the rule under section 7 of Act VIII of 1865, 
but the Estates Land Act has altered tne 
law onthe subject. Section 53 of that Act 
lays down that a land-holder shall have no 
power to proceed against a ryot for the 
recovery of rent by distress and sale of his 
moveable property or by sale of his holding 
unless he shall have exchanged a puttah 
and muchilika with such ryot &c. But no 
such rule is enacted with respect to the 
recovery of the rent by a suit. The District 
Munsif has overlooked another matter of 
importance in this case. The plaintiff, as 
the Ijaradar, comes within the definition of 
landholder in section 3 (5) of the Estates 
Land Act, as the definition includes “every 
person entitled to collect the rents of the 
whole or any portion of the estate by virtue 
of any transfer from the owner or his pre- 
decessor-in-title" and the word ‘rent’ is 
defined so as to include “any local tax, cess, 
fee, or sum payable by a ryot as such in 
addition to the rent due in respect of land 
according to law or usage having the force of 
law, and also money recoverable under any 
enactment for the time being in force as if 
it was rent.” Section 189 of the Act, read 
with Schedule A, No. 8, puts the plaintiff 
out of a Small Caase Court with respect to 
the whole of the claim which is composed 
partly of cists and partly of cesses, all of 
which are comprehended within the defini- 
tion of rent. . The plaint must, therefore, be 
returned for presentation, sto the proper Court. 
I may observe that the District Munsif is 
also wrong in his view that Aıticle 13 of the 
Schedule to the Provincial Small Cause 
Courts Act applies to a suit for land cess or 
village cess. The question has been fully 
dealt with recently by & Bench of this Court 
of which I was a member. See Srze 
Maharaja of Vistas v. Kotaveeranna 


(1). 


In the result, I set aside the decision of 
the lower Court and direct that the plaint 


(1) 10 M. L. 'T. 167; | (1911) 2 M. W. N. 199; 21 M. 
L. J. 819; 11 Ind. Cas, 760. 
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be returned fpr preseutatibn to the proper 
Court. 

In C. R. P. Nos. 443 To 461 or 1910. 

For the reasons given in Civil Revision 
Petition No. 442 of 1910, the District 
Mansif had no jurisdiction to try these.suits. 
The judgments of the Munsif are reversed 
and the plaints returned for presentation to 
the proper Court, ; 


MADRAS HIGH COURT. 
Civit Revision Petross Nos, 578 or’ 1909 
AND 75 or 1910. 
August 13,1911. . 

Present: —Mr. Justice Abdur Rahim. 
PERIA MADI AND ANOTHER— 
PETITIONERS 
versus 


FERNANDEZ AND ANOTHER— 


ResPONDENTS. 

Review, application for— Order refusing to grant 
review— Whether Revision lies to High Court against 
such order—Dismissal of plaintiff's suit during pen- 
dency of Certificate proceedings— Review of decree. 

It is competent to a High Court to interfere, in 
revision, with the order of a Subordinate Court 
refusing an application for review of judgment. 

Ram Lal v. Ratan Lal, 26 A. 572, dissented from. 

A Subordinate Judge after some adjournments 
granted to enable the ‘plaintiff to obtain a succes- 
sion certificate, dismissed his suil for want of such 
certificate, although certificate proceedings . were 
then pending. 

The Subordinate Judge also refused to grant plain- 
tiff’s application for review presented after the plain- 
tiff got the certificate within a month of the date of 
the decree. The delay in getting the certificate was 
not due to any fault of the plaintiff: 

Held, thatthe Subordinate Judge did not exercise 
a proper discretion properly in refusing the applica- 
tion for review, which, under the ‘ciroumstances, 
should be granted. 


Petition, under section 25 of Act IX of 
1887, for revision of the order of the Sub- 
ordinate Judge of Tuticorin, dated 6th 
August 1909, in Civil Miscellaneous Peti- 
tion No. 165 of 1909. 

Mr. N. Rajagopalachariar, for the Peti- 
tioners. 

Mr. V. Ryru Nambiar, for sh Respon- 
dents. 

Judgment. There is no force in the 
preliminary objection that no petition for 
revision lies to the High Court against an 
order rejectirg an applieation for review. 
The ccntenticn is, Lo doubt, Eased on a ruling 


Vol. KIH 


NÉ 


DL. VENKATA SUBBJA f. SEFHACBALAM ME E558 => 


of the:Allahabad High Court in Ram Lal v. 
Ratan Lal (1), but, with all deference to the 
learned Judges, [am unable to accept that 
decision as laying down the law correctly. 
Supposing a Sub-Judge wrongly said that he 
had no jurisdiction to hear an application for 
review of his judgment and rejected it on 
that ground, wonld not that se a clear case 
for entertaining an application for revision ? 
It may he that this Court would not, except 
on very clear grounds, interfere with an 
order refusing to grant a review, but that is 
quite different from holding that the High 
Court is not competent to entertain an ap- 
plication for revision against such an order. 

On the merils, I think, this is clearly a. 
ease in which the Subordinate Judge should 
not have refused to grant a review of the 
decree. The plaintiffs’ application for a suc- 
cession certificate was pending, and it is not 
shown that they were not diligent in the con- 
duct-of the proceedings in the certificate 
case, No doubt 13 adjournments had been 
granted for this purpose, but if the proceed- 
ings were protracted without any fault of 
the plaintiffs, why should they be made to 
suffer? They could nót obtain a decree until 
they-obtained the certificate. The Subordinate 
Judge's refusal to grant further time under 
the circumstances was unreasonable. On ob- 
taining the certificate a month after the 
deeree of the Sub-Judge dismissing the suit, - 
the plaintiffs applied for a review of his 
judgment and this was undoubtedly a case in 
which the Sub-Judge ought to have exercis= 
ed his power of review. I set aside both the 
order refusing review and the decree dismiss- 
ing the plaintiff's suit. The suit will be tried 
by the lower Court and disposed of according 
to law. The costs of these applications will be 
costs in the cause. g 

Order set aside. 
(1) 26 A. 572. 





MADRAS HIGH COURT. 
Civit Revision Perrrion No. 574 or 1910. 
September 8. 1911. 
Present: —Mr. Jusficó Phillips. 
V. VENKATA SUBBIA AND ANOTHER— 
ProAINTIFFS— PETITIONERS 
& versus 
V. SESHACHALAM AND ANOTHER— 


Derenpants— RESPONDENTS. 
Civil. Procedure Code (Act Y of 1908), s. 115, O. VF, , 
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r.17—Amendment of plaint—Order refusing amend. 
ment on the ground that ıt would alter nature cj 
suit—Revision—High  Court-——Discretion wrongly 
exercised, 

Where a District Judge refused to allow amend. 
ment of a plaint on the ground that such amendment 
materially altered the nature of the suit and he 
exercised his jurisdiction under Order VI, rule 17 
of the Civil Procedure Code, 1908, the High Court 
cannot interfere in revision under section 1165, 
Civil Procedure Code, with the order, even though 
thé District Judge has exercised his discretion 
wrongly, unless it is shown that he acted with such 
material irregularity as to justify interference in 
revision. 

Inre Jote Mahalinga Iyer, 10 M. L. J. 188, followed. 

Promothanath Mitra v. Rakhal Das Addy, 11 0. D, 
J. 420; 6 Ind. Cas. 546; Dwaraka Nath Sen v. Kisori 
Lal Gosain, 11 C. L. J. 426; 6 Ind. Cas. 549; 14 C. W. 
N. 708; Kisandas Rupchand v. Rachappa Vithoba, 
88 B. 644; 11 Bom. L. R. 1042; 4 Ind. Cas. 726 and 
Charu Chunder Dutt v. Sarat Chunder Singh, 12 C. 
L. J. 587; 8 Ind. Cas. 87 and C. R. P. No. 656 of 
1910, referred to. 

Petitiof under section 115 of Act V of 
1908, for revision of the order of the District 
Court of Nellore, dated 11th August 1910, in 
O. M. P. No. 369 of 1910 in O. S. No. 14 of 
1908. 

Mr. T. V. Muthukrishna Aiyar, for the 
Petitioner. 

Mr. S. Subramania Atyar, for the Respond- 
ents, 

Judgment.—tThe main question here 
is, whether this Court has jurisdiction to in. 
terfere under section 115, Civil Procedure 
Code, with the District Judge’s order re- 
fusing amendment of the plaint on the ground 
that it materially altered the character of 
the suit. Jt is evident from his order and 
from the records that he did exercise his 
jurisdiction under Order VI, rule 17, and on 
that ground no interference is possible. It 
is then contended that he exercised that dis. 
cretion with material irregularity and I 
am referred to -numerous rulings\in which 
orders have been set aside on revision on that 
ground, the most important of which are 
Promothanath Mitra v. Rakhal Das Addy (1); 


` Dwarka Nath Sen v. Kisori Lal Gosain (2); 


Kisandas Rupchand v. Rachappa Vithoba (8); 


- Charu Chunder Dutt v7. Sarat Chunder Singh 


(4) and C. R. P. No. 556 of 1910. 
It appears to me, however, thab in cases of 


(1) 11 C. L. J. 420; 6 Ind. Cas, 546. 

(2) 11 C. LJ. 426; 6 Ind. Cas. 549; 14 C. W. N, 
703. 

(3) 83 B. 644; 11 Bom. L. R, 1042; 4 Ind. Cas, 
726. x 

(4) 12 0.1, J. 537; 8 Ind. Cas. 87. 
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this sort, each case must be treated on its 
merits. No doubt, in this case, the amend- 
ments might not have prejudiced respondents 
to any material extent, but -petitioner rushed 
into Court while litigation was still pending 
and as the result of such litigation, nis suit 
as framed was not maintainable and had to 
be amended in such a way as to alter 
its nature to some extent, In faci, in 
this case, even if I were prepared to hold 
that the District Judge did exercise his 
discretion wrongly, I must find that he 
has acted with such material irregularity 
as to justify interference under section 115, 
Civil Procedure Code. I am strengthened in 
my view: by the recent ruling in Ia re Jotly 
Muhalinga Iyer (5). He exercised his juris- 
diction and did so on the merits of the case. 
The mere fact that, that discretion may be 
erroneous is no ground for interference, The 
petition is dismissed with costs. 5 


i Petition dismissed. 
(5) 10 M. L. J. 188, 


[s. c. (1911) 2 M. W. N. 108; 10 M. L. T. 161; 13 Bom. 
L. R. 823; 14 C. L. J. 384.) 
i '. PRIVY COUNCIL, 

On APPEAL FROM THE HIGH Couet or 
JUDIGATURE AT Wort WILLIAM IN BENGAL, 
July 27, 1911. 

Tresent:—Lord Macnaghten, Lord Shaw, 
Lord Mersey and Mr. Ameer Ali. 
Thakur RANG LAL SINGH AND ANOTHER 
—APPELLANTS 
versus 
Maharaja SIR RAVANESHWAR 

PERSHAD SINGH BAHADUR ayp 
OTHERS—R ESPON DENTS. 


Civil Procedure Code (Act XIV of 1882), ss. 287, 291 
and 811—Saie in ewecution of a decree—Proclamation 
—Irregularity—Substantial injury. . . 

.In a proclamation, which was ordered to issue 
fixing the i3th July for the saleof certain landed 
property in execution of a mortgage decree, ib was 
notified that, in the absence of any orderof post- 
ponement, the sale would be held at the monthly sale 
commencing on the 13th July, bat owing to the absence 
from the station of the Subordinate Judge, the 
presiding officer, from the 13th to the 16th July, the 
monthly sales did notactually begin until the 17th 
July and the sale was held on the 20th in the course 
of the monthly sale: 2 

Held,that the Subordinate Judge did not act in 

ntravention of the provisions of the Civil Procedure 
cod? in holding the sale on the 20th of July, and 


that» assuming eveh that there was any irregularity in 
e 
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publishing the sale, no substantial injury had been 
caused thereby to the appellants. 


Appeal from a judgment and decree of 
the High Court at Calcutta, dated the 94£h of 
September 1905, which affirmed a decree of 
the Subordinate Judge of Monghyr, dated the 
llth of May 1904 who rejected àn appli- 
cation by the appellants as judgment-debtors 
to set sside a judicial sale. 

Facts..-The application was made by 
a petition, dated the 13th of August 1903, 
under section 311 of the Code of Civil Proce- 
dure (Act XIV of 1882) on the ground of 
material irregularities in publishing and 
conducting the sale of the property. of the 
judgment-debtors, which it was alleged was 
followed by substantial injury. It was 
further contended that the property in dis- 
pute was a ghatwald tenure and was, theres ` 
fore, not liable to sale under the law. 

In reply to the petition of the judgment- 
debtors, the auction purchaser at the sale, the 
present respondent, put in a petition of 
objection, dated 11th of April 1904, in which 
he asserted that there was no irregularity in 
publishing or conducting the sale, that an 
adequate price was ob‘ained for the property 
at the sale and that the contention that it 
was not transferable by reason of its being a 
ghatwali tenure of a particular class was 
entirely wrong. . 

The Subordinate Judge dismissed the 
application, and the High Court dismissed 
an appeal against that decision. 


Sir H. Erle Richards, K. 0, and Mr. A. M. 
Dunne, for the Appellants, (19th June), 
referred to the Code of Civil Procedure’ (Act 
XIV of 1882), sections 286, 287, 291 and 
$11, and Civil Procedure in British India, by 
Woodroffe and Ameer Ali (1908), page 949, . 
and submitted that proclamation of the time 
and place of sale and the holding of the ‘sale 
at suchtime and place were conditions pre- 
cedent to the sale being a saleunder the Code. 
The sale, here, ought to have been held accord- 
ing tothe proclamation issued on July 13th, 
butit was held on July 20th without further 
proclamation, and all proceedings relating to. 
the sale and thesalg itself were illegal and 
void: Basharutulla v. Uma Ohurn Dutt (1). 

If the sale was not’ illegal, ib was, at “any 


‘rate, irregular and the evidence established 
_that the 


appellants sustained substantial 
damage. It should, therefore, be set aside, 
(1) 16 C. 794. 


Vol. X11] 


^ [n re KARADI VEERABHADRAPPA. 


Messrs. L. De Grayther, K. C., and G. E. A. 

Ross;-for the Respondents, were not heard. 
. Judgment.—tThis is an appeal from 
& judgment and decree of the High Court 
of Bengal, which affirmed the order of the 
Subordinate Judge of Monghyr, dismissing 
the application of the judgment-debtors, 
appellants, under section 311 of the Civil 
Procedure Code (Act XIV of 1882) to set 
aside a sale of certain landed property in 
execation ofa mortgage decree. 

The grounds on which the sale was im- 
pagned in the first Court were two-fold, 
(1) that the property sold was a ghatwald 
tenure and, therefore, inalienable; and (2) 
that there was material irregularity in pub- 
lishing and conducting the sale which re- 
sulted in substantial injury to the appellants. 

The first ground appears to have’ been 
abandoned in the High Court and is not 
pressed before this Board. The appellants 
now rest their case mainly on the provisions 
of sections 297 and 291 of the Code. They urge 
that on the 16th of May 1903, the sale was 
postponed to the 13th of July following and a 
sale proclamation was directed to issue fixing 
that date for sale; that ib was not sold on the 
13th, but on a later date, without a fresh pro- 

- elamation as required by law, and that conse- 
quently the sale is null and void, andought to 
be set aside. An examination, however, of the 
proceedings culminating in the sale, shows 
that there is no substance in the appellants’ 
contention. It is clear from the order- 

“sheet that sale-proclamations had issued, ab 
the instance of the appellants, not less than 
six times. On the 30th of March 1903, the 
gale was stayed on their application and a 
sale- proclamation had issued fixing the 11th 
of May. On this day, the appellants asked 
for three days’ grace, which was granted, 
the property being “kept under hammer.” 
It was not, however, put up to sale until the 
l6th of May, when it was found that there 
were not sufficient bidders present, and a 
fresh proclamation was, therefore, ordered to 
issue fixing the 18th of July for the sale. 
In the proclamation, it was notified that "in 
the absence of any order of postponement, 
the sale would be held at thé monthly sale, 
commencing at 6 o'elock in the morning of 
the 13th of July 1903, at Monghyr.” 

The presiding officer was, however, 
absent from Monghyr from the 13th to the 
16th of July, On the 17th, an application 
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was made to him for a postponement, 
which was rejected. The property, howevér, 
was not sold until the 20th. It is evident that 
ov the 16th of May, thesale was postponed to 
the 13th of July, the day on which the monthly 
sales were to commence; those sales did not 
actually begin until the 17th, owing to the 
absence from the station of the presiding 
officer, and the sale was held on the 20th in 
the course .of the monthly sales. On: the 
facts appearing on the record, ‘their 
Lordships think the Subordinate Judge did 
not act in contravention of the provisions of 
the Civil Procedure Code in holding the sale 
on the 20th of July. 

Both the Courts in India have found 
against the appellants on the question of 
substantial injury. The evidence regarding 
the valae of the property is meagre and 
unsatisfactory, and their Lordships are not 
satisfied that, assuming even there was 
any irregularity in publishing the sale, any 
substantial injury has been caused thereby 
to-the appellants. 

On the whole, their Lordships are of opinion 
that the order of the High Court is right, 
and that this appeal should be dismissed 
And they will- humbly advise 
His Majesty acccrdingly. 
. Appeal dismissed. 

Solicitors for the Appellants: Messrs. T., D. 
Wilson and Co. 

Solicitors for the 1st Respondent: Messrs. 
Downer and Jchnson. 


[s. c. (1911) 2 M. W. N. 201.] 

. MADRAS HIGH COURT. 

Seconp Civi, APPEAL No. 1745 or 1910, 
March &, 1911. 
Present:—Mr. Justice Ayling. 

In re KARADI VEERABHADRAPPA~— 

. DEFENDANT —APPRLLANT. 

Construction of document--Will or gift —Intention of 
the evecutant. 

A few words used loosely iu a document should not 
be so interpreted as to altor the obvious intention of 
ihe-exeoutant. Where a person executes a deed 
disposing of all -his property, regarding himself as 
good as dead at the time of the executéon, the obvious 
intension is that the document should operate as g 
e e 
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pogt mortem disposition of the property, although the 
document says that that all the properties and docu- 
ments have been handed over to the devises and that 
right and title have accrued to him. 


Second appeal against the decree of the 
Subordinate Judge’s Court of Bellary in Ap- 
peal Suit No. 193 of 1907, presented 
against the decree of the Court of the District 
Munsif of Bellary in Original Suit No. 70 of 
1906. f : 

Mr. H. Balakrishna Rao, for the Appel- 
lani. A 

Judgment.—tThe only point argued 
is a new one—that the document, Exhibit A, 
is nota Will at all but a deed of gift. Ex- 
hibit A purports to be a Will andis, in my 
opinion, operative as such. The  executant 
states that he is dying of plague and pro- 
ceeds to dispose of all his property in 
favour of the plaintiff. The appellant's con- 
tention is based solely on the fact that 
the document saya that all the properties 
and documents have been handed over to 
the plaintiff and that right and title have 
accrued .to him. I donot think a loosely 
worded expression of this kind should be 
jnterpreted as altering the obvious intention 
of the document. The executant from his 
language evidently regarded, himself as being 
as good as dead, at the time of execution— 
a point of view consistent with the nature 
' of the disease, and intended the document to, 
operate as a post mortem disposition of his 
property. 


The appeal is dismissed. 


Appeal dismissed. 





[s. c. (1911) 2 M. W. NY 194 ] 
MADRAS HIGH COURT. 
SEGOND Civin Appean No. 10 or 1910. 
April 20, 1911. 

Present: —Sir Ralph Benson, Judge, and 

: Mr. Justice Sundara Aiyar. 
SREEPADA VENKATARAMANA alias 
VENKATA SURYA SATYA NÀRA- 
^ YANAMCORTHI, MINOR, BY NEXT FRIEND 
PULLELA SRI RAMA SASTRI— 
PLAINTIFF— APPELLANT 
veTSus 
SREEPADA RAMALAKSHMAMM A-— 


DEFSNDANT— RESPONDENT. 
Hindu law—Aethority to adopt fabricated—Suit by 


reversióner to declare such authority invalid—Cause of _ 
e. 
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action —SpecificsRelief Act (I of 1877), s. 42 —Declara- 
tory suit—No injury—Suit will not lie. 

A. suit by a reversioner for a declaration that an 
authority to adopt alleged to have been given by a 
husband to his widow is fabricated and not genuine, 
does not lie, forsuch a document is a mere preparation 
and cannot itself affect the reversioner's right to any 
property. 

A document which is merely a preparation for a 
distinct and separate act, which may give the plaintiff 
a right to declaratory relief, would not by itself entitle 
him to ask for a declaration. 

Brindabun Chandra Saha v, Sureswar Saha 
Paramanik, 10 C.L. J. 63; 3 Ind. Cas. 178, dis- 
tinguished. 

Second appeal against the decree of 
the Subordinate Judge’s Court of Kistna 
at Ellore in A. S. No. 46 of 1909, presented 
against the decree of the Court of the 
Principal District Munsif of Tannka in O. S. 
No. 479 of 1907. 


Mr. P. Nagabhushanam, for the Appellant, 

Mr. P. Narayanamw ti, for the Respondent. 

Judgment.—We agre with the 
lower Courts that the mere fabrication of an - 
authority to adopt will not entitle the rever- . 
siorer to claim a declaration that the 
authority is not genuine. The deed of 
authority by itself cannot affect the plaintiff's 
right to any property, though the further 
act of adoption in pursuance of the authority 
would. The authority is not the proximate 
cause of any injury to the plaintiff's rights. 
Section 42 of the Specific Relief Act does not 
authorise such a suit and we think it would 
be going too far to hold that a document 
which is merely a preparation for a dis- 
tinct and separate act which may give 
the plaintiff a right to declaratory relief 
would by itself entitle him to ask for a 
declaration. The observations cited from 
Brindaban Ohandra Shaha v. Sureshwar Shaha 
Paramanick (1) must be understood in con- 
nection with the facts of that case. We 
dismiss the second appeal with cost. 


Appeal dismissed. 
(1) 10 0. L. J. 263; 8 Ind, Cas, 178. 
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PEM SINGH t. DHARAM SINGH. . 


(s. c. 8 A. L. J. 1018.) 
ALLAHABAD HIGH COURT. 
Seconp Civin APPBAL No. 281 or 1910. 
July 7, 1911. 

Present; —Mr. Richards, K. C., Chief Justice, 
and Mr. Justice Tudball. 

PEM SINGH .—PrAINTIFF—— ÀPPELLANT 
versus 
DHARAM SINGH AND ornghs——DE&FENDANTS 


— RESPONDENTS. 
FE Pre-emption—Wajib-ul-arz—Partition, effect of— 
Custom does not change. 
- A custom cannot change but a person who is 
entitled to pre-empt under the custom prior to 
partition may lose thatright asthe result of the 
partition. 

The wajib-ul-arz produced in evidence to support a 
custom of pre-emption gave the right, first, to brothers 
who were co-sharers; then, to co-sharers in the same 
patti or thok; and then, to co-sharers in another patti or 
thok. After the preparation of the wajib-ul-arz the 
village was partitioned but no new wajtb-ul-arz was 
prepared. The result of the partition was that the 
plaintiff pre-empior became a co-sharer with the 
vendor in the same mahal but in a different patti and 
the vendee became a proprietor ina different mahal 
of the same village. Before the partition, the 
plaintiff pre-emptor, the vendor and the vendee were 
all co-sharers in the same patti or thok: 

Held, that the plaintiff was entitlod to pre-empt 
under the wajib-ul-arz, 

Daria v. Harkhial, 6 A. L. J. 180; 31 A. 274; 2 Ind. 
Cas, 208, distinguished. 


Second appeal from a decree of the District 


Judge of Shahjahanpur, confirming the dec- ' 


ree of the Munsif of Tilhar. 

Mr. Govind Prashad, for the Appellant. 

Mr. Mohan Lal Sandal, for the Respond- 
ents. : 

Judgment, This appeal arises out of 
a suit for pre-emption. Therd is no dispute 
as to the existence of a custom. The wajib- 
ul-arz adduced in evidence in support of 
the custom gives a right first to brothers 
who are co-sharers, then to co-sharera in 
the same patti or thot: and then to co-sharers 
in another patti or thos. Since the wajib- 
ul-arz was prepared, partition has taken 
place, and. no new wajib-ul.arz has been 
prepared. The result of the partition is 
that the plaintiff pre-emptor is now a co- 
sharer with the vendor in the same mahal 
but ina different pat op thok. The vendee 
is not a co-sharer with the vendor at all, 
but he is a proprietor in another mahal 
which is in the same village and formed one 
mahal with the vendor in which the pro- 
-perty is situate prior to partition. Before 
the partition the plaintiff pre-emptor, the 

* e 
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vendor and the defendant vendee were all 
co-sharers in the same patiti ov thok. The 
learned Judge was of opinion that, under these 
circumstances, the defendant had stil equal 
rights with the plaintiff on the ground that 
the partition had no effect and the custom 
could not change. 

We think that the learned Judge was 
wrong. Itis quite true that the custom can- 
nob change but a person who is entitled to 
pre-empt under the custom prior to partition 
may lose that right as the result of the 
partition. In the present case the defend- 
ant vendee is no longer a co-sharer either in 
the same patti or thok, nor in the same mahal; 
in fact, further, he is not a co-sharer or partner 
with the vendor at all. 

We have been referred to the case of Darta 
v. Harkhial (1). That isa Letters Patent 
Appeal, and itis only necessary for us to 
point out thatthe facts were quite different. 
The wajib-ul-arz in that case gave a right to 
co-sharers in the patti or thot and to co- 
sharers in the village. As the result of the 
partition, paitis or thoks ceased tu exist. There 
were no longer any divisions of the kind. 
According to the judgment of Stanley, C. J., 
the Court was of opinion that the plaintiff 
was unable to prove that he was a co-sharer 
in the thok or puit, and that, therefore, 
he had to fall back upon his claim as a 
co-sharer in the village, and that, inasmuch 
as the defendant was also a co-sharer in the 
village, their rights were equal. Upon this 
ground the decision of Mr. Justice Griffin 
was set aside. In the present case pattis 
and thoks still exist, and the plaintiff admit- 
tedly is a co-sharer in a patti in the same 
mahul as the vendor. 

We allow the appeal, set aside the decrees 
of both the Courts below, and, as the case was 
decided on a preliminary point, we remand 
the case to the Court of first instance through 
the lower Appellate Court, with directions to 
re-admit the same upon its original number 
and to proceed to hear and determine the 
same according to law. 

Appeal allowed. 


(1) 6 A. L, J. 180; 31 A. 274; 2 Ind. Cas, 208. 
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GAYA PRASAD V. RAGHUNATH PRASAD. 


(s. c. 8 A, L. J. 1022.) 

ALLAHABAD HIGH COURT. 
Seconp Civir, Arrear No. 226 or 1911. 

July 17, 1911. 

Present:— Mr. Justice Chamier. 
GAYA PRASAD UMER AND OTHERS— 
DEFENDANTS—A PPELLANTS 
versus 
RAGHUNATH RAI AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. 

Hindu Law—Mitakshara—Joint family—Sale by 
father — Suit to set aside the sale by sons—Joint family 
property—Legal necessity— Burden of proof. 

In asuit by sons in a joint family to have a sale of 
family property by the father set aside, ib is for the 
purohpser to establish circumstances- justifying the 
salo, 

Where an alienation by a Manager foran infant 
heir is challenged by the heir on coming of age, the 
burdenof proving the existence of circumstances 
which justify the alienation or a reasonably credited 
necessity lies on the transferee. 

Chandradeo Singh v. Mata Prasad, 81 A. 170; 1 Ind. 
Cas. 479; 6 A. L. J. 268, followed, 

Second appealfrom a decree of the Sub- 
ordinate Judge of Gorakhpur, reversing that 
of the Munsif of Bansgaon. 

Mr. M. L. Agarwala, for the Appellants. 

Mr. J. Simeon, for the Respondents. 

Judgment.—This was a suit by 
sons in a joint family consisting of their 
father and themselves to have a sale of 
family property by the father to the ap- 
pellants set aside and for possession of the 
property. The plaintiffs alleged that their 
father was a dissolute person«addicted to 
the use of ganja and that hé had sold the 
property for the purpose of obtaining money 
for his own extravagances. The Munsif 
found that these allegations had not been 
proved and he dismissed the suit. The 
plaintiffs appealed. By the time that the 
dppeal came on for hearing, the decision of 
the Full Bench in the case of Chandradeo 
Singh v. Mata Prasad (1) had been published, 
and the Subordinate Judge, accordingly, re- 
mitted two issues for trial, one of which 
was whether there was any antecedent 
debt or family necessity to support and 
justify the sale.” He gave the parties per- 
mission to produce further evidence and 
ruled that the burden of proof lay upon the 
purchasers of the property to establish either 
legal necessity or an antecedent debt. 
Neither side produced any further evidence 
and the Mungif accordingly found on the 
issue in favour of the plaintiffs, and hi, 


(1) 81 A. 176; 1 Ind. Caz. 479; 6 A. L. J. 263. 
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decision has been affirmed by tke Subordinate 
Judge who,' however, gave the sons a decree 
for their shares only. The purchasers have 
appealed to this Court. They do not com- 
plain of the action of the Subordinate Judge 
in remitting an issue to the Court of first 
instance. I mention this because ib occurred 
to me that this might possibly have been 
made a ground of complaint, regard being 
had to the pleadings. But considering that 
the decision of the Full Bench was published 
after the decision of the first Court, I think 
that the action’ of the Subordinate Judge 
was correct. The only ground of appeal 
is, that the.burden of proof has been cast 
upon the wrong party. The Full Bench in 
the ruling mentioned were dealing with the 
case of a mortgagee from a father in a joint 
family suing to enforce the mortgage against 
the sons, and it is contended on behalf of 
the purchasers in the present case that, 
although the burden of proof may be upon 
the mortgagee when he is plaintiff seeking 
to enforce his mortgage, it is otherwise 
when the sons are challenging as plaintiffs a 
mortgage or sale made by their father. I 
take it, that the decision of the majority 
of the Judges in the, Full Bench case 
amounts to this that a father in a joint 
family cannot mortgage family property 


except for legal necessity, or to pay 
an antecedent debt. It is impossible, 
I think, to read the judgments of the 


Majority without seeing that they cast 
the burden of proof on the mortgagees not 
because they were the plaintiffs, but because 
it was for them to establish cirenmstances 
justifying the mortgage. Stanley, C. J., at 
pages 197 and 198 of the report, applies the 
rule regarding the onus of proof in the 
ease of an alienation by a Manager for an 
infant heir to the case of a father alienating 
joint family property. Where an alienation 
by a Manager for an infant heir is challeng- 
ed by the heir on coming of age, the 
burden of proving the existence of cir- 
cumstances which justify the alienation or 
a reasonably credjted necessity lies on the 
transferee. The same rule is contained 
in section 38 of the Transfer of Property 
Act. If the burden of proof lies upon a 
mortgagee when the sons challenge “his 
mortgage, the burden of proof certainly. lies 
upon & purchaser when the sons challenge 
his purchase. On the Kall Bench ruling 1 


L 
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feel bound to hold that the burden of proof in 
the present case lay upon the purchasers, the, 
present appellants, 

Supposing, however, that the burden of 
proof lay, in the first instance, upon the sons, 
in the circumstances very little evidence 
would be enough to shift the burden of proof 
on to the purchasers. The sons, in tha ordi- 
nary course, would know little about the trans- 
action, whereas the facts would necessarily be 
known to the purchasers. The deed of sale 
held by the purchasers states that about one- 
third of the consideration for the sale was 
paid in cash to the vendor, of the remainder 
Rs. 100 are said to represent the price of bul- 
locks, grain and other things supplied by the 
purchaser, and about Rs. 100 are said to have 
been devoted to the discharge of antecedent 
debts of the vendor and his father. These 


statements may not be evidence against the- 


purchasers, and the deed must be taken to 
prove, as against them, that the consideration 
did not consist wholly of antecedent debts. 
The-deed does not even allege anything in the 
shape of family necessity except as regards a 
sum of about Rs. 100. The sons seem to me 
to have given prima facie evidence that a con- 
siderable portion, at least, of the consideration 
was not taken either to pay antecedent debts 
or for family necessity. If the burden of proof 
lay originally upon the sons, enough evidence 
was given to shift it to the purchasers. The 
latter made no attempt to prove either family 
necessity or antecedent debts. I hold that the 
claim of the sons should have been decreed in 
its entirety. This appeal is dismissed with 
costs, 

The cross objections are allowed with costs. 

The result is, that the suit is decreed with 
costs throughout. 

7 Appeal dismissed. 





(s. c. 8 A. L. 7.1070.) 
ALLAHABAD HIGH COURT. 
Lerress Parent Appeat No. 30 or 1911. 
Jaly 8, 1911. 

Present; —Mr. Richards, K. C., Chief Justice, 
and Mr. Justice Tudball. 

DIP NARAIN SINGH—Derenpaxt— 
ÅPPELLANT 
versus 
BHAGWANT SINGH AND ANOTIIER— 


PraurIFFS—RESPONDENTS. 
Pre-emption —Wajib-ul-arz— Variation What plain- 
tif should prove—Custom or contract. 
e 
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Tn a pre-emption suit, the plaintiff alleged that he 
was a co-sharer in the sime kura as the vendor while 
the defendant, although he was a co-sharer, was not a 
co-slarer in the same kura, and that there was a 
castom by virbue of which plaintiff had a rigat to pre- 
empt. In proof of tha castom, he producad three 
Wajib-wl-araiz, a Wajib-ul-arz of 1839, a Wajth-ul-arz 
of 1883, and a Wajib-wl-arz of 1870. The particulars as 
to right of pre-emption as seb forth in these three 
documents were not identico The entry in the 
Wajib-ul-arz of 1839 showed merely that the co-sharers 
in the village had aright of pre-emption against 
strangers. In the second wajib-ul-arz, the pre-emptora 
were divided up into near co-sharers and co-sharers 
in other thoks. In the last wajib-ul-arz, the pre-emptora 
were near co-sharers, co-sharers in the thok and 
co-sharers in the village: ; 

Held, that the variation iu the terms of the wajib- 
ul-arz itself did not demonstrale that tho right of 
pre-emption was based on contract and not on 
castom. 

Returaji Dubain v. Pahalwan Bhagat, 33 A. 196, 7 
Ind. Cas. 635; 7 A. L. J. 1049, referred to. i 

The real issue in the case was the existence or non- 
existence of a custom of pre-emption. The several 
wajib-wl-araiz coulà not be regarded as the custom 
itself. They were merely evidence of a custom. The 
custom all along might have been as recorded in the 
later wajib-ul-arz. The eavliosb and intermediate 
ones might have been incomplete. 

It was necessary for the plaintiff to prove not merely 
that a custom of pre-emption prevailed in the village 
giving a right of pre-emption to a co-sharer as against 
a stranger but the existence of a custom which gavo 
him aright of pre-emption against the defendant 
vendee as soon asthe nature of the latter’s position 
was ascertained. 


Appeal under section 10 of the Letters 
Patent against a decision of Sir John Stanley, 
Chief Justice. See 9 Ind. Cas. 911. 

Mr. Girdhari Lal Agarwala, for the Appel- 
lant. 

Mr. Iswar Saran, for the Respondents. 


Judgment.—This appeal arises ont 
of a suit for pre-emption. The plaintiff did 
not set forth the custom in the plaint as 
precisely as he ought to have done. Where 
a custom is alleged, it ought to be carefully 
and distinctly set forth in the plaint. How- 
ever, reading the plaint as a whole, we 
consider that the allegation is that he is a 
co-sharer in the same kura as the vendor; 
and that the defendant, although 2 co-sharer, 
is not a co-sharer in the same kura, and that 
a custom prevails which entitles him to pre- 
empt the property. The Court of first 
instance and the lower Appellate Court 
dismissed the plaintiff's suit solely on the 
following ground: Three wajib-ul-araiz were 
produced in evidence, a Wajtb-ul-arz of 1839, 
a Wanib-ul-arz of 1363 and a Wajib-ul-arz of 


, 1870, The particulars as ta righ& of pre- 
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emption as seb forth in these three docu- 
ments were not identical The entry in the 
wajib ul-arz of 1839 shows merely that thé 
co-sharers in the village had a right of pre- 
emption against strangers. In tle second 
wajib ul-arz the pre- emptors are divided up 
into near co-sharers and co-sbarera in other 
thoks. In the last wajzb-ul-arz thepre-emptors 
are rear co-sharers, co-sharers in the thok 
and co-sharers in the village. The Court, 
it is true, relying upon certain authorities 
held that these variations demonstrated 
that’ the right of pre-emption must be a 
right based upon contract and not upon 
custom, upon the ground that a custom 
must he “constant and invariable,” while 
parties are at liberty from time to time to 
vary their arguments by fresh contracts. 
Having regard to the recent ruling ino 
Returajt Dubain v. Pahalwan Bhagat (1), w 
think that this view can no longer prevail. 
The real issue in the case was the existence 
or non-existence of & custom of pre-emption. 
The general waitb-ul-arazz cannot be regarded 
as the custom itself. They are merely 
evidence of a custom. The custom all along 
may have been as recorded in the later 
wajib-ul-arz. The earliest and intermediate 
wajib-ul-araiz may have been incomplete. 
We think it is quite clear that if the present 
suit had arisen between a co-sharer and a 
stranger, the evidence produced, vizi, the 
waitb-ul-cratz would have established a prima 
facie case for the existence of a custom 
giving aright of pre-emption to the co-sharer. 
It has not, up to the present, been ascertained 
what class of co-sharer the defendant vendee 
belongs to. In his written statement he 
alleges that he is a óéo-sharer in the same 
thok with the vendor, consequently it will be 
necessary for ihe plaintiff to prove not 
merely that a custom of pre-emption prevails 
in the village giving aright of pre-emption 
to a co-sharer as against a stranger, but he 
will have to prove the existence of a custom 
which gives him a right of pre-emption 
against the defendant vendee as soon as the 
nature of the latter’s position is ascertained. 
None of these matters have been gone into. 
The case has been decided entirely on the 
preliminary point to which we have referred. 
‘In fact, there has been no real trial of the 
real issue which arises in the case. We 
accordingly allow the appeal, set aside the 
- (1) 88 A. 196; 7 Ing. Cas. 680;7 A. L. J. 1040. 
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decree of the learned Judge of ‘this Court 
and of both the Courts below, remand the 
case to the Court of first instance, through 
the lower Appellate Court with instrnetions 
to ré-admit the case upon its original number 
and to proceed to hear and determine the 
same according to law, having regard to the 
directions which we have given. Costs here 
and heretofore will abide the result. 
Appeal allowed. 


(s.c. 8 A. L. J. 1087.) . 

‘ALLAHABAD HIGH COURT. ` 

Srcono Civiu APPRAL No. 1069 or 1910. 

July 18, 1911. 
Present: — Mr. Justice Chamier. 
SHEO GOPAL PANDE AND OT4ERS— 
DEFENDANT3I— APPELLANTS 
Versus 

Thakur BA4LDEO SINGH AND orHers— 


Poustntivrs—ResPponvents. 

Agra Tenancy Act (II of 1901%, ss, 84, 95—Suit for 
rent—Rent must be agreed upon between the landlord 
and tenantor fixed by Court—Amendment of plaint— 
Suit for rent—Suit for occupation withowt consent — 
Second appeal. 

In the case of agricultural tenants, if the land- 
holder wishes to get ‘rent for the poriod of tenancy, 
he must either como to an agreement with the tenant 
as to the rent to be paid or get tho rent fixed by the 
Court while the tenancy subsists. 

Mani Tiwari v. Rajkumar Lal, 2 A.L. 5.1, followed. 

A suit for the recovery of rent from a ‘tonant or 
sub-tenant on the basis of a compromise, cannot, in 
second appeal, be allowed to bo amended so as to give 
the plaintiff an opportunity to prove that the defend. 
ant óecapicd the land without plaintiff’s consent. 


Second appeal from a decreo of the District 
Judge of Mirzapur, confirming a decree of the 
Assistant Collector of Mirzapur. 

Mr. Af. L. Agarwala, for the Appellants. 

Mr. P. L. Banerji for Mr. D. C. Banerji, for 
the Respondents. 

Judgment.—tThis was a suit by the 
respondents against the appellants and others 
for the rent of certain land for the years 
1315 aud 1316 FusU. The respondents are 
mortgagees iu possession of an oceupancy- 
holding, and their case is that theland to 
which this suit relates was part of that 
holding, and that fhe appellants and others 
were the sub-tenants of their mortgagors and 
held the land at an annual rent of Rs. 148-8-0. 
Paragraph 2 of the plaint says that under 
a compromise filedin the Civil Court and 
the decree passed thereon, the respondents 
are entitled ‘to collect ‘rents from the sub- 
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tenants from 1315 Fasli. The first Court 
gave the respondents a decree for Rs. 137-4-0, 
and this decision was affirmed by the District 
Judge on appeal. In second appeal it is con- 
tended that the suit is not maintainable. It 
is pointed, out that the District Judge has 
held that no agreement astothe amount of 
rent to Le paid by the. appellants has been 
proved, and the’ firs} Court’s decree was 
affirmed on the ground that the Court was 
competent to -determine the rent payable 
for the land. The learned District Judge 
refers to. section 34 of the, Tenancy 
Act The section refers to suits brought 
againsb. persons occupying land without the 
consent of the land-helder. The respondents 
have never alleged that the appellants were 
in occupation of the land during the years in 
suit without their consent. Ona the contrary, 


their allegation is that ihe appellants were 


tenants of the mortgagors and became their 
tenants when they took possession under the. 
compromise. Section 34, therefore, does not 
apply to the suit, nor does section 95 of the 
Tenancy Act apply to the suit, for the appel- 
lants were ejectedat theend of 1316 Must’, and 
it has been held in nseries of cases, see Manni 
Tewari v..Rajkumir Dil (1), and cases re- 


ferred to therein, that in the ease of agri-: 


cultural tenants, if the Jand-holder wishes 
to getrent for the period of tenancy, he 
must either come to an agreement witlf the 
tenant as fo the rert tobe paid or get- tho 
rent fixed by the Coart while the tenancy 
subsists. The case to which [ have referred 
was one under Act All of 1881. But the 
ruling seems lo be applicable to section 95 
of the present Tenancy Aci; the opening 
words of which are. “at any time during 
the continuance of the tenancy " On be- 
half of the respondents itis contended that 
thero should be atleast a further inquiry 
in order to ascertain whether, and, if sọ, 
from what date, the appellants occupied 
the land without the consent of the re 
spondents. To accede to this suggestion 
would be to allow the respondents to make a 
fresh ease against the appellants, and T can- 
nos allow them to do this act at this stage. 
lt seems a hard case, but™il’e respondents, as 
it seems fo me, shculd either have proved an 
agreement for the payment of rent or taken 


steps lo havo the rent fixed by the Court 
before they ejected the appellants. J al- 
(02A T. 3.1, 
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low the appeal and dismiss the suit with costs 
throughout. . 
Appeal allowed. 


(s. c. 8 A. L. J. 1090.) 
ALLAHABAD HIGH COURT. 
Civin Revision No. 62 or 1911. 
j July 28, 1911. 
Present; —Mr. Justice Chamier. 
GOBARDHAN PRASAD— APPLICANT 
versus 


GUR PRASAD RAM— Oprosite PARTY. 

Agra Tenancy Act (II of 1901), s. 177—Appeal ta 
District Judge— Order of Assistant Collector directing an 
award to be filed—Reference to arbitration without 
intervention of Court. 

No appeal lies to the District Judge against an order 
passed by an Assistant Collector of the first class that 
an award made on a matter referred to arbitration 
without the intervention of Court should be filed. 


Revision from an order of the District 
Judge of Ghazipur. f 

Mr. Ahmed Kareem, for the Applicant. 

Mr. M. D. Agarwala, for the Opposite Party. 

Judgment.—This is an application 
for revision of the judgment and decree of 
a District Judge, dismissing an appeal against 
an order of an Assistant Collector of the first 
class that an award made on a matter refer- 
rad io arbitration without the intervention of 
Court should be filed. It is contended 
that an appeal lay to the District Judge 
under section 104 (1) (f), Code of Civil Pro- 
cadure, The provision referred to is to the 
elfect that an appeal shall lie, but does not 
indicate the authority or Court to which 
the appeal isto be presented. In order to 
find ont whether the appeal in this case lay to 
the Disiet Judge, one must refer to the 
Tenancy Act. That Act makes no provision 
for an appeal to the District Judge 
agnins& an order of the kind passed by 
the Assistant Collector in this case. The 
law relating to appeals from Assistant 
Collectors of the first class under the 
Tenancy Act is to be found in sec- 
tions 177, 178 and 179. It is obvious that 
neither section 178, nor section 179, applies to 
this esse. Section 177, which relates to ap- 
peals to the District Judge, does not antho- 
rize an appeal against an order, such as was 
passed by the Assistant Collector in the 
present case. Under section 177 appeals lie 
to ihe District Judge in suits included in 
grcup A,and group B, of Scheflule IV of the 
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Aat. It was suggested that the order in 
question should be regarded as having been 
passed in asuit of the kind described in No. 
16 or No. 17 of group B. But a suit, regis- 
tered under paragraph 20 of Schedule II of 
the Code of Civil Procedure, cannot possibly be 
regarded as a suit by a co-sharer against a 
lambardar or co-sharer for a share of profits, or 
for a settlement of accounts. The circum- 
stance that the matter referred to arbitration 
by the parties was the amount of profits due 
to the present applicant in respect of his 
share does not make the suit, registered under 
paragraph 20, a suit for a share of profits. 
It is not for me to consider whether an ap- 
plication or appeal could have been presented 
to the Commissioner or any other authority 
in this case. All that I have to see is, whether 
an appeal lay to the District Judge. I hold 
that no appeal lay to him. This application 
is dismissed with costs. 


* 


Application dismissed. 





(s. c. 8 A. L. J. 1092.) 
ALLAHABAD HIGH COURT. 
Szconp Civit, APPEAU No. 1090 or 1910, 
July 25, 1911. 

Present:— Mr. Justice Banerji and 
Mr. Justice Piggott. 
WAJAHAT HUSAIN AND OTHERS-— 
PLAINTIFFS— APPELLANTS 
versus 
RATAN LAL AND OTHERS—DEFENDANTS— 


RESPONDENTS, 

. Mortgage of two properties—One of the properties sold 
for default of the mortgagee in execution ofa prior morta 
gage-decree and purchased by the mortgagee himself in 
name of third person—Integrity of mortgage broken—Co- 
mortgagor's right to redeem his share on proportionate 

yment—Partial redemption—Transfer of Property 
Act (IV of 1882), s. 82. 

A. and B. executed a mortgage in favour of C. in 
respect of their specific properties. A portion of the 
mortgage-money was left with the mortgagee to pay 
up a prior mortgage by B. in favour of D. This amount 
was not paid and consequently D. brought a suit for 
sale of the property of B. In execution of the decree 
obtained in the suit, C. purchased the property in the 
name of a third person. The plaintiff, who was 
entitled to a portion of A.’s property, sued to redeem 
his share of the property on payment of a pro- 
‘portionate amount of the debt: 

Held, that the integrity of mortgage being broken, 
the plaintiff was entitled to redeem his portion of the 
mortgaged property on payment of a proportionate 
amount of the money, 
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Held, further, that as it was Qs own conduct, which 
led to the sale of B.’s share of the property, C. could 
not claim that he was entitled to throw the whole 
burden on the share of A. A.’s share was liable only 
for its own quota of the debt. The calculation of the 
proportionate liability of 4.’s share should be made 
as if B.'s share was not subject tothe prior mortgage. 


Second appeal from a decree of the Addi- 
tional Subordinate Judge of Aligarh, modify- 
ing a decree of the Munsif of Bulandshahr. 

Mr. M. D. Agarwala (with him Messrs. 
Muhammad Ishaq and Shafi-uz-zama), for 
the Appellants. 

Mr. Gulzari Lal, for the Respondents. 

Judgment.—tThis was a suit for re- 
demption of a mortgage and was brought 
under the following circumstances :—On the 
4th of September 1890, Ashik Husain and 
Abadi Begam executed a mortgage in favour 
of Mahbub Ali, to secure the principal sum of 
Rs. 4,485-3-6. Abadi Begam mortgaged in the 
document $2 b?ghas, 13 biswas, 17 biswansis of 
resumed mzlak land and Ashik Husain mort- 
gaged 27 bighas, 7 biswas, 17 biswansis of muafi 
land, but the amount of the mortgage was 
charged on both these shares. Abadi Begam is 
dead and she left as her heirs her husband, a 
son and two daughters. The extent of the, 
shares of the children of Abadi Begam was 
three-fourths, and these they have assigned 
to the plaintiffs. Theshareof Ashik Husain, 
the husband of Abadi Begam, in her property 
has been transferred to Bhagwati Prasad, one 
of the defendants to the suit. Out of the 
&mount of the consideration for the mortgage, 
Rs. 2,122.11.6 were left unpaid by Mahbub 
Ali, in order to redeem a prior mortgage of 
the 10th of January 1880, executed in 
favour of one Mukh Ram by Ashik Husain. 
This amount was never paid, and consequent- 
ly Mukh Ram brought a suit for sale on the 
basis of his mortgage, obtained a decree and 
brought to sale 23 bighas, 17 biswas, 6 bis- 
wansis ont of Ashik Husain's share. This 
was purchased by Mahbub Ali on the 21st of 
August 1893, in the name of a benamidar. 
The plaintiffs contend that as the integrity of 
the mortgage of the 4th of September 1890, 
was broken up in consequence of the purchase 
of a portion of the mortgaged property by 
the mortgagee, Mahbub Ali, they are entitled 
to redeem the three-fourths share purchased 
by them on payment of a proportionate 
amount of the mortgage-money. Their right 
to brirg the suit and to obtain redemption of 
the three-fourths share which they purchased 
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has been admitted by the Courts below and a 
decree for redemption was “granted. The 
question is, what amcunt oub of the total 
mortgage-money should be paid by the plain- 
tiffs in order to entitle them to redeem. The 
plaintiffs in their plaint offered to pay Rs. 690 
on the allegation that the amount borrowed by 
Abadi Begam-was only Ha.1,000. This alle- 
gation has been found by the Courts below 
to be incorrect, and it must be held that the 
full amount of the mortgage was payable by 
the two mortgagors, Abadi Begam and her 
husband, Ashik Husain. The lower Appellate 
Court has directed the plaintiffs to pay Rs. 
1,588.6.9. The appellants ;dispute the cor- 
rectness cf this amount. We are unable to 
follow the principle on which the Court below 
has declared that sum to be payable by the 
plaintiffs. The property of Abadi Begam 
and Ashik Husain being subject to the mort- 
gage of the 4th of September 1890, the share 
of each mortgagor was liable, under the pro- 
visions of section 82 of the Transfer of Pro. 
perty Act, for the portion of the mortgage- 
debt, which was proportionate to the valne of 
the property mortgaged by her. The learned 
Vakil for the respondents contends that as the 
property of Ashik Husain was sold to dis- 
eharge the prior mortgage held by Mukh 
Ram ar.d as the mortgagee, Mahbub Ali, pur- 
chased that property, he was éntitled to throw 
the whole burden of the mortgage of the 4th 
September 1830, on the share of Abadi 
Begam alone. Weare unable to accept this 
contention. As we have said above, Mahbub 
Ali withheld payment of Rs. 2,122-11-6, 
which he undertook to pay to Mukh Ram. 
. It wasin consequence of his omission to pay 
this amount -to the prior mórtgagee that a 


. portion of the property mortgaged by Ashik - 


Husain under the mortgage of the 4th of 
“September 1890, was sold. It was Mahbuh 
Ali's own conduch which led to the sale, and 
he cannot take the benefit of his own wrong. 
He, therefore, could not claim that he was 
-entitled to throw the whole burden on the 
share of Abadi Begam, though originally that 
share was liable only for its own quot: of the 
debt. We think that the plaintiffs are only 
: liable to pay three-fofirths ‘of tle amount for 
. which the share of Abadi Begum was propor- 
tionately liable under the mortgage, and that 
out of this amount should be deducted three- 
fourths of ihe amount of compensation paid 
‘ to the mortgagee or his: transferees for the 
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acquisition under the Land Acquisition Act of 
a part of the property mortgaged by her.. In 
calculating the value of the two properties 
mortgaged to Mahbub Ali, the prior mortgage 
onAshik Husain's share ough t, undoubtedly, to 
ba taken into consideration in ordinary circum- 
stances But as, in the present case, almost one- 
half of the amount of the mortgage, which we 
may reasonably assume to be theamount which 
Ashik Husain was borrowing, was never paid, 
we should exclude from consideration the 
liability of his share of the property under the 
prior mortgage the amount of which was 
nearly equal to the amount which Mahbub 
Ali did not pay. In this view the calculation 
of the proportionate liability of the share of 
Abadi Begum should be made as if Ashik 
Husain’s share was not subject to the prior 
mortgage. On this basis the parties have 
calculated the amount for which the plaintiffs 
are liable, and they are agreed that that 
amount should be Rs. 1,145. We, ac- 
cordingly, vary the decree of the Court 
below and direct that the plaintiff's claim 
for redemption of a three-fourths share be 
decreed on payment, within six months from 
this date, of Rs. 1,145. The parties will 
pay and receive costs in all Courts in pro- 
portion to failure and success. In other 
respecta, the decree of the Court below is 
affirmed. 


Decree varied. 





(s.c. 8 A. L. J. 1095.) ^ 
ALLAHABAD HIGH COURT. 
S&gcoxp Crvis, Apprat No. 406 or 1910. 
July 27, 1911. 

Present: —Mr. Justice Banerji and 
Mr. Justice Piggott. 
KHUB CHAND— APPELLANT 
versus 
HARMUKH RAI—HsgsPONDENT. 

Limitation Act (IX of 1908), s. 12—Time requisite 
for obtaining copy of judgment—Notice of readiness of 
copy posted during vacation—Applicant mot to take 
cognizance of the notice —Emclusion of time in calculat- 
ing the period of limitation. 

An application for a copy of judgment was mado 
on the date when the Court was going to be closed 
for long vacation. Under the special orders of the 
District Judge. the copying department continued 
working during the vacation to make up arrears, A 
notice to the effect that the copy required by the 
applicant was ready, was posted during the vacation 
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The copy was actually received some time after the 
re-opening of the Court: 

Heald, that the applicant could not be considered 
bound to have taken cognizance of the notice posted on 
the notice board of the Court, until the date when tho 
Court re-opened after the long vacation. Hence the 
time-requisite for obtaining the copy in this case was 
the period between the date of application and the 
date of re-opening of the Court, and this period 


should be excluded in computing the period of limit- 
ation for appeal, 


Second appeal from a decree of the Ad- 
ditional Judge of Aligarh, confirming a dec- 
ree of the Additional Judge. 

Mr. Gulzari Lal, for the Appellant, 

Mr. Abdul Haoof, for the Respondent. 

sudgment.—This is a defendant's 
appea), and the only point for determination 
is, whether the lower Appellate Court was 
justified in dismissing the appeal presented 
before it by the same deferdant, on the 
ground that it was barred by limitation. 
The decision of the first Court in the case 
was dated the 80th of September 1909. 
This defendant applied for a copy of the 
judgment and decree on the 13th of October, 
1909. On that same date the Couris below 
closed for the annual vacation, and did not 
re-open unlilthe 17th of November 1909. 
It appears that under the special orders of 
the District Judge the copying department 
continued working during the earlier days 
of the vacation, presumably in order to make 
up arrears. Under these circumstances, a 
notice to the effect that the copy required by 
the defendant, Khub Chand, was ready, was 
posted on the notice-board of the Court on the 
18th of October 1909. The copy was actually 
received by Khub Chard on the 29th of 
November 1909, and his petition of appeal 
was presented to the lower Appellate Court 
on the lst of December 1909. The ques- 
tion we have to determine is, what is to 
be considered the period requisite for obtain- 
ing necessary copies in this case. We have 
it on the affidavit of the appellant, which was 
not controverted, that he did not actually re- 
ceive notice that his copy was ready before the 
date on which the copy was made over to 
him, namely, the 29th of November 1909. 
We have only to consider, therefore, 
whether he was bound to have taken cog- 
nizance of the notice posted on the notice- 
board of the Court on the 18th of October 


on account of the annual vacation. We are 
of opinion that,the appellant should nob 
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be considered bound to have taken cogniz- 
ance of that notice until the date the Courts 
re-opened after the vacation, that is, until 
the 17th of November 1909. We hold, 
therefore, that the period requisite for 
obtaining the copy in this case extended 


.from the 13th of October to the 17th 


November 1909, and if this period be ex- 
cluded under the provisions of section 12 of 
the Limitation Act, the appeal was within 
timo when presented to the lower Appellate 
Court on the Ist of December 1909. We, 
accordingly, allow this appeal, set aside the - 
order and decree of the lower Appellate Court 
and remand the case to that Court with 
directions to re-admit the appeal under its 
origimal number in the register and to dis- 
pose of ib according to law. Costs here and 
hitherto will abide the event. 
Appeal allowed ; Cause- remanded. 





(s. c. 10 M'L. T. 213) - 
MADRAS HIGH. COURT. 
APPEAL AGAINST ORDER No. 175 or 1909. 
February 8, 1911. 

Present; —Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
ARUNACHALAM IYER, BY ats AGENT 
"KRISTNASWAMI IYER—PzTITIONER— 
APPELLANT 

versus . 
ATMAKUMAR ROW MOHAN RAT AND 
OTHERS— DEFENDANTS — RESPONDENTS, 


Decree—Construction—Execution— Decree for sale in 
default of payment. 

Where a decree directed the defendants to pay a 
certain sum of money in instalments, and further 
ordered that in default of such payment, the property, 
on which ihe plaintiff hada lien for his unpaid pur- 


chase-rnoney, to recover which the suit was instituted, 
be sold: 


Held, thatthe defendants were made personally 
liable by the decree and that plaintiff’s remedy was 
nob confined to a sale of the properties. 

Appeal against the order of the District 
Court of Chingleput, dated 30th April 1909, 
in E.P. No. 2 of 1909 (O.S, No. 21 of 
1900). 

Facts. —S. sold certain properties to.L., 
who paid only a pérttn of the sale price. 
For the balance, S. instituted a suit in 


. enfcrcement of his vendor’s lien and got a 
1909, at atime when the Court was closed - 


decree in the following terms: “This Conrt 
doth order and deeree that the defendants 
do pay. plaintiff Rs. 6,680, the balance of 
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purchase-money. tégether with interest at 8 
percent. per annum on the stipulated instal- 
ments.,,,....,until 3lst March 1903 and 
further interest on the sum then found due 
85.6 per cent. per annum until payment 
sores and that in default of payment within 
the 31st of March 1903, the property......... be 
sold, ete.” : 

The assignee from S. brought the proper- 
ties to sale, purchased them himself for 
about Rs. 4,000 and, with a view to bring the 
other properties of L. to sale in satisfaction 
of the balance amount of the decree, applied 
for a transfer of execution to the Kistna 
District Court. The District Judge of Chin- 
gleput dismissed this application, holding 
that “the terms of the, decree clearly show 
that the Court limited the decree-holder’s 
remedy to the property mentioned in the 
schedule......... andthatthe decree had become 
exhausted." The petitioner appealed. 

Mr. G. S. Ramachandra  Iyer, for the 
Appellant.— The usual form of a decree in 
suits for recovery of money where there isa 
charge or mortgage is that prescribed in 
(Form No. 198 of the old Code) Form No. 4 
Clauses Nos. 1 and 2, App. D of the new 
Civil Procedure Code. That form runs in 
theso terms: “On the defendant paying into 
Court, the sum of............ within......... ete., 
etc." d In this case, the form has been changed 
inlo a decree directing the defendant to pay. 


We should nob assume that the change was: 


due to accident ‘or slip Tf a mistake had 
crept in, itis the duty of the parties to have 
it rectified. The decree has been acquiesced 
in by the parties for a long time and it is not 
now open to the responden's to say that the 
decree is not right. 

` Mesrss. 8. Sreentvast Azyangar and T. 
Ramachandra Rao, for the Respondents.—The 
defendant has been asked to pay and in 
default the encumbered properties have been 
ordered to be sold. That is the only remedy 
to the plaintiff in case there is a default in 
payment of the sum decreed. The decree 
is not ir the form in which combined decrees 
are drawn up. . 

Judgment.—tThe oaly question before 
us in this appeal relates to the construction 
of the decree which the appellant obtained 
against the respondents and, in our opinion, 
the words of the decree do not admit of any 
doubt. The decree directs the defendants to 


c pay a certain sum of money in instalments 
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and it further orders that in default cf suth 
payment, the property on which the decree- 
holder had a lien for his unpaid purchase- 
money, to recover which the suji was institu- 
ted, be sold. The decree, so far as this part 
is concerned, is in terms of the plaintiff’s 
prayer in the plaint and there can be no 
doubt that the defendants are made personally 
liable for the amount decreed. The appeal. 
is allowed, the order of the Districb Judge 
is set aside and he will be asked to dispose 
of Execution Petition No. 2 of 1909 according 
tolaw. The appellant will have costs of this 
appeal from the respondents. 
Appeal allowed. 





(s. c, 10 M. L. T. 214.) 
MADRAS HIGH COURT. 

Seconp Civi, Arrear No. 1600 or 1910, 

August 3, 1911, 

Present: —Mr. Justice Sundara Aiyar. 
ARUMUGA GOUNDANC--DsrENDANT— . 
APPELLANT 
v1ersus 


CHINNAMMAL —PratyriFF— RESPO penr, 
Maintenance —Father's concubine —Agreement between 
sons —Beneficiary under contract cam enforce it. 

An award and a dacree were based on a compromise 
between the defendant and his brother whereby they 
agreed to give the plaintiff, who was their fathor’s 
concubine, a certain amountof paddy for main. 
tenance: 

Held, that the plaintiff was entitled to sue for the 
enforcement of the right created in her favour by the 
compromise, although she was no party to the deed 
of compromise. 

Shuppu Ammal v. Subramanian, 33 M. 238; 4 Ind, 
Cas. 1033; 19 M. L. J. 730; 8M. D. T. 249; Rukhma. 
bai v. Govmd, 6 Bom. L. R. 421; Husaini Begum v, 
Khwaja Muhammad Khan, 29 A, 151; 4 A. L. J. 13; A. 
W. N. (1907) 8, followed. 

The rule that a person not a party to a contract 
cannot sue to enforce any rights orented by it, is ono 
which would require considerable modification in the 
circumstances of this country. 

Khwaji Muhammad Khan v. Hasaini Begum, 32 A. 
410; 7 Ind. Cas. 237; 14 C. W. N. 865; 7 A. L. J. 871; 
12 Č. L. J. 206; 12 Bom. L. R. 638; 8 M. L. T. 147; 1 
M. W. N. 318; 20 M. L. J. 514, relied upon. 

A very proper class of exceptions would be whero 
co-parceners in a Hindu family agree that payments 


- 


- should be made to female members for maintonance, 


and the exception need nob be confined to cases where 
the maintenance provided isin favourof porsons 
who have a strict legal right to it. 

Second appeal from the decree of the 
District Court of Coimbatore in A. S. No. 41 
of 1906, presented against the decree of the 
Court of the District Munsiff of Udamulpet, 
in O, S. No. 1039 of 1905. , 
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*Mr. T. M. Krishnasamz 
Appellant. - 

Mr. S. Ranganadha Aiyar, for the Respond. 
ent. - 
Judgment..-This second appeal, 
which is preferred by the defendant, arises 
out of a suit by the plaintiff for recovering 
the value of paddy secured to her for main- 
tenance by an agreement between the defend- 
ant and his brother. The plaintiff says 
she was the concubine of the defendant’s 
father. Whether she was an unmarried 
woman continuously kept by the defendant's 
father or not does not appear. It isalleged 
here that she was not such a concubine but 
this position was not taken up in the Courts 
below. There was a suit for partition 
between the defendant and his brother. 
That suit was referred to arbitration and 
while the case was before the arbitrators, 
the parties pub ina razinama in pursuance 
of which an award was “passed and the 
award afterwards passed into a decree. 
According to this razinama, the defendant 
ind his brother agreed to give a certain 
quantity of paddy every year for plaintiff’s 
maintenance, The plaintiff seems to have 
instituted a prior suit (č. e., prior to the 
present one) against the defendant for the 
paddy due to her according to this agreement 
‘between the defendant ard his brother and 
that snit was settled by a compromise. But 
what the terms of the compromise were does 
not appear. The suit was dismissed on 
accounb of the compromise. The plaintiff 
now alleges that the paddy due to her was 
given her for two or three years but subse- 
quently it was withheld by the present 
defendant. In the written statement the 
plaintiff’s right to recover what she claimed 
is denied. Her claim is characterised as 
fraudulent, There is no express denial of the 
razinama in pursuance of which the award 
was passed. On the other hand, as I read the 
written statement, the defendant admits the 
‘razinama by implication. The lower Courts 
have passed a decree in favour of the plaintiff 
entitling her to recover the paddy sued for 
under the razinama, 36 is contended here 
that the plaintiff, not being a party to the 
arbitration proceedings and the award, is not 
entitled to sue on the basis of it. But the 
award in this case was based on a contract of 
‘compromise between the defendant and his 
brother. The fuebtion, therefore, for decision 


Atyar, for the 
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is not whether an award passed by arbitrators 
in invitum in favour of a person not a. party 
tothe arbitration will entitle the party to 
maintain a snit on the basis of it. The ques- 
tion really is, whether the plaintiff is not en- 
titled to sue on the agreement between the 
defendant and his brother which was enforced 
by the award aud subsequently by a decree of 
Court. It must be remembered that the 
plaintiff was nob a stranger to the family, 
whether she was one who would legally be 
entitled to enforce the claim for maintenance 
against the parties to the agreement or not; ib 
was not denied in the lower Courts that she 
was a concubine of the defendant's father. 
Acéording to the decision in Shuppu Ammal 
v. Subramanian (1), which is binding on me, 
sitting as a single Judge, a person in the posi- 
tion of the plaintiff in this suit would be en- 
titled to maintain a suit for the recovery of 
what is secured to her on the agreement of 
compromise though she was not a party to it. 
I am unable to agree with the argument for 
the appellant that that judgment is based on 
the ground that there was a charge created in 
favour of the plaintiff in that suit. On the 
other hand, the learned Judges say: “The 
‘decisions in Rukhmabat v. Govind .(9) and 
Husaini Begam v. Khwaja Muhammed Khan 
(3) justify an action by her on the ground 
that she is the beneficiary: Then they pro- 
ceed to mention another ground, on ‘which 


their decision could be sustained, viz. that 


there was & charge created in favour of the 
plaintiff. The recent decision of the Judicial 
Committee of the Privy Council in Khawaja 
Muhammad Khan v. Husaint Begum (4) would 
seem to show that the rule that a person not 
a party to a contract cannot sue to enfarce 
any rights created by it is one which would 
require considerable modification,in the cir- 
'eumstances of ibis country. Ishould consider 
that if the rule is subject to exceptions, a 
very proper classof exceptions would be where 
co-parceners ina Hindu family agree that 
payment should be made to female members 
for maintenance and the exception need not 


be confired io cases where the maintenarce ^ 


provided is in"fa*our of persons who have a 


(1) 33 M. 288; 4 Ind. Cas. 1083; 19 M. L. J. 789; 8 
M. L. T. 249. 

(2) 6 Bom. Ù, R. 421. 

(3) 29 A. 151; 4 A. LJ. 13; A. W.N. (1907) 8. 

(4) 32 A. 410; 7 Ind. Cas. 287; 14 C. W, N. 865; 7 
A. L. J. 871; 1 M. W. N. 313; 20 M. L. J, 614; 12 Bom. 
L. R., 658; 8 M. L. T, 147; 12 0. E. J. 205. 

e. 
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strict legal right to it. I am," therefore, of 
opinion that the plaintiff is entitled to sue 
for the enforcement of the right created in 
her favour by the razinama. I ought to 
observe that the defendant raised a further. 
plea that he had settled the plaintiff's right 
to maintenance. The statement is not quite 
specific but Iam inclined to think that it re- 
fers to her claim according to the razinama, 


If this construction be right, then the defend- - 


ant would be taken to have acquiesced in, 

and consented to abide by the terms of, the 

razinama in so far as they related to the 

plaintiff. Defendant’s plea is not a meri- 

torions one. Iam ofopinion on that, that he 

has also failed to sustain it in law. D 

I dismiss the second appeal with costs. 

Appeal dismissed. 


(s. c. 5 S.L R. 7 Note.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Civic Suir No. 158 or 1900. 
February 20, 1901. 
Present; —Mr. Hayward, A. J. C. 
DONALD GRAHAM anD C0.— ÀPPLICANT 
versus 


ASUMAL KHUSHALDAS—Oppronenr. 

Arbitration Act (IIT of 1899), s. 14, Sch. II, Form III 
—Arbitration—Submission in general terms without 
stating points in dispute—‘Matter in difference’— 
Failure to pay claim—Refusal to appear before arbi; 
trator—Ex parte proceedings—Award —Validity. 

Mere failure to pay a claim constitutes a mattor in 
difference between the parties toa submission. 

Thereis no provision in the Arbitration Act of 
1899 empowering a party toa submission to render 
the submission of no effect and, therefore; to force the 
other party into litigation by merely declining to 
state why he fails to pay the other partie’s claim. 

There is no provision in the Act requiring the par- 
ties toa submission to settle between themselves 
the exact points of dispute before making a reference 
to arbitration. A general reference is permissible 
under the Act. Form III favours the view that it 
is for the arbitrators to ascertain the exact points in 
dispute. 

If one party declines to appear before the arbitrator 
to state his case, the matter must proceed as against 
him es parte and if the arbitrator. decides the case 
against him, without discovering all the points which 
might have been raised in his | favour, he has only 
himself to blame. 


Mr. Crouch, for the Applicant. 

Mr. Tek Chand, for the Opponent. 

Judgment. This is an application, 
apparently under section 14 of the Indian Ar- 
bitration Act, 1859, by the applicants to set 
aside.an award of. arbitrators appointed by, 
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the opponents in accordance with a nufnber ` 
of contracts of sale entered into by the appli- 
cant with the opponents. 

Mr. Crouch, for the applicant, has not ex- 
pressly stated under what section of the Act 
or other law he makes the application, nor 
whether, if under section 14 of the Act, he 
seeks to set aside the award on account of 
misconduct of the arbitrators or on account 
of.the award having been improperly pro- 
cured. Apparently, he seeks to set aside the 
award on thelatter ground, and, as far as T 
have been able to follow him, he alleges the 
impropriety to consist in the omission in 
the reference of the exact points in dispute 
between the parties. He argues, as I under- 
stand him, that a general reference is not 
permissible under the Act, and that it is 
not open to the arbitrators on such a refer- 
ence to call the parties before them and 
ascertain the points in dispute. In fact, that 
unless both parties choose to disclose the 
points of their dispute beforehand, there can 
be no reference to arbitrators under a submis- 
sion. In other words, that if one party to a 

"submission" (namely, an agreement to refer 
to arbitration) refuses to carry out his con- 
tract, but declines to say, why there can be 
no reference to arbitration under that sub- 
mission and the other party will be forced to 
file a regular suit. 

Mr. Tekchand, for opponents, contends 
that refusal to carry out a contract, as, for 
instance, refusal to pay, amounts to a dispute 
between the parties and justifies a general 
reference to arbitrators, which is also re- 
cognised in Form III of the 2nd Schedule of 
the Act. 

The first step contemplated by this Act 
appears to me to be a "submission", or written 
agreement, to refer (in this case) future differ- 
ences to arbitration; second, the arising of cer- 
tain differences; and ii 'a reference" of 
those differences to arbitration in accordarce 
with the "submission." It is admitted in 
this case that there were “submissions,” but 
it is denied that there were any differences, 
and that, therefore, there was no valid refer- 
ence; it is admitted, howeyer, that applicant 
failed to pay the opponent's claims on the 
contracts without going into the correspond- 
ence (A to N) to decide whether there was 
not something more than a mere failure to 
pay on applicant’s part, I cannot understand 
how such a failure can bé&regarded otherwise 
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than as a difference between the parties. 
Nor do I find any provision in the Act em- 
powering the applicant to render a submis- 
sion” of no effect, and thereby to force the 
opponents into litigation by merely declining to 
state why he fails to pay opponent's claim. On 
thecontrary, such a power would appear to me 
to be entirely contrary to the spirit of the Act, 
which is to force parties to a "submission" to 
abide by that submission to the end. Such a 
power would practically render the Act of no 
effect, 

Farther, I find no provision in the Act re- 

quiring the parties to a submission to settle 
between themselves the exact points of dis- 
pute before making a reference to arbitration. 
On the contrary, Form Ill favours the view 
that it is for the arbitrators to ascertain the 
exact points in dispute, and in many cases I 
do nob see what other procedure would be 
practical. If one party declines. to appear 
"before the arbitrator to state his case, the 
matter must proceed as against him ea parte 
and if the arbitrators decide the case against 
him without discovering all the points which 
might have been raised in his favour, he has 
only himself to blame. Having onca entered 
intoa submission, he cannot get out of it 
without leave of the Court granted under 
section 5 of the Act. 
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T, therefore, reject this application with | 


costs. 


Application rejected. 





(s. c. 5 S. L. R. 4.) 
SfND JUDICIAL COMMISSIONER'S 
COURT. 
Civin Suir No. 76 or 1910. 

April 12, 1911. 
Present: — Mr. Orouch, A. J. C. 
JAMES FINLAY AND Cc.— PLAINTIFFS 
versus 
JESHANMAL R. KIRPALANI— 


DEFENDANT. 

Arbitration— Submission Reference in general terms 
without mentioning points of dispute—Reference after 
passing of vesting order—Anard—Validity Insolvent 
Debtors’ Act (11 d^ 12 Vic. C. 21), s. 49— Insolvency Act 
(III of 1909), ss. 17, 127 (2)— Insolvency petition made 
before 1910— Procedure — Power io stay proceedings— 
Proceedings to enforce award — Effect of vesting order— 
Decree, form of— Parties —Official Assignee. 

Mere failure to pay a claim constitutes a matter in 
difference between the parties to a submission, ` 
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Messrs, Donald Graham 5: Co. ve Asumal Khushalrai, 
5 S. L. R. 7 note; 12 Ind. Cas. 187, followed. 4 

The insolvency of a party toa submission, or the 
issue of a vesting order, dues not operate as a revoca- 
tion of the submission. B 

Sanday Patrick 4^ Co. v. Ramratton, 4 S. L. R. 14. 
7 Ind. Cas. 590, relied upon. 

Where, ab the time of the reference to arbitration, 
a vesting order under the Insolvent Debtors’ Act of 
1848 is inforce, the proceedings of the arbitrators 
cannot have any direct effect on the property of the 
insolvent andthe resultof tho award is merely to 
convert an unliquidated claim into a liquidated one 
which the O¥ cial Assignee or trustee can scrutinise 
like any other claim, Such an award is an order 
merely in personam, 

The Official Assignee, under the Act of 1848, is not 
a necessary or a propor party to proceedings to 
enforce an award made after the passing of a vesting 
order, 

Chandmall v. Ranee Soondery Dossee, 22 C. 259; 
Puninthavelu Mudaliar v. Bhashyam Ayyangar, 25 M. 
496, followed. ; 

The Court can entertain a suit against a debtor 
against whom a vesting order has been passed under 
the Act-of 1848; bnt ibis the duty of the presiding 
judge to see that the decree isso drawnas nol to 
prejudice the rights of other creditors under -the Act. 

Chandmall v. Ranee Soondery Dossee, 22 C. 259, fol- 
lowed. 4 

In view of the provisions of section 127 (2) of the 
Insolvency Act, 1909, the proceedings under an 
insolvency petition made before the passing of the 
Act of 1909 continue to be governed by the Insolvent 
Debtore’ Act, 1848, as if the Act of 1909 had not been 
passed. 

A vesting order, passed before Ist January 1910 
under the old Act, cannot be treated asan adjudication 
order under the new Act. 

The institution of proceedings for the enforcement 
ofan award made on a reference to arbitration, made 
subsequent to the passing ofa vesting order, is not 
barred by the Act of 1848, when the claim of the 
applicant was not included in the debtors’ schedule, 
as the Act contains no powers to stay proccedings in 
respect of unscheduled debts. 


Facts.—The defendant had entered 
into several contracts with the plaintiffs in 
November and December 1904. The con- 
tracts contained clauses providing for refer- 
ence to arbitration, in case of disputes arising 
between the parties. The defendant having 
failed in business applied to tbe Bombay 
High Court for Insolveney, anda vesting or- 
der was made on 29th July 1909. The plain- 
tiffs’ claim was not shown in the schedule. 

A[terihe vesting order was made, the 
plaintiffs called upon the defendant to appoint 
an arbitrator, and, he having failed to do so, 
they proceeded to appoint arbitrators, obtained 
an award, and got the arbitrators toapply to 
the Court for filing the award. The defend- 
ant objected to the. award on the several 
grounds dealt with in the judgment, 

A i 
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~ Mr. Kimatrai Bhojraj, for the Plaintiffs. 
Mr. Tarachand Rassamal, for the Defend- 
ants. 


interlocutory /‘udgment.— 
The following have been heard as preliminary 
objections: — 


3. Thé plaintiffs were incompetent to refer 
any claim to arbitration after the defendant 
“had filed an application for Insolvency in the 
Bcmbay Court aud Official Assignee had been 
appointed, and plaintiffs had notice of the 
Insolvency proceedings. 

4. "The Official Assignee is a necessary or a 
proper party to these proceedings. 

The several contracts containing the sub- 
missions to arbitration bear dates in Novem- 
“ber and December 1904. A vesting order was 
passed against the defendant by the Bombay 
Insolvency Court on the 29th July 1909. 
The reference is dated 21st September 1909, 
and the award llth October 1909. The pre- 
‘sent petition was filed on the 5th March 1910. 

The vesting order was passed under the old 
Insolvent Debtors’ Act of 1848. Though this 
Act has been repealed by Act III of 1909, 
which came into force on the Ist day of 
January 1910, the proceedings under the de- 
fendant’s petition continued, and all provi- 
sions of the old Act applied thereto, as if the 

Act of 1909 had not been passed [Act IIL 
of 1909, section 127 (2)]. 

Though, under section 49 of the Act of 
1848, the Insolvency Court has power to stay 
proceadingsi in any suib or action filed in res- 
pect of any debt or demand included iu the 
debtor’s schedule, there is no similar power 
with regard to unscheduled debts. It is not 
asserted that plaintiff's claira appears as an 
admitted claim or debt in defeudant’s sche- 


dule. The institution of proceedings is, 
therefore, not barred by the old Act. 
But Mr. Tarachand contends ihat these 


proceedings are barred by section 17 of the 
Act III of 1903. But that section merely 
declares the effect of au adjudication order 
under that Act; no such adjudication order 
has been made in this case, and in view of 
the clear provisions of section 127 (2) above 
referred to, we cannot treat the vesting order 
passed in July 1909 as an adjudication order 
under the new Act. 

Though the Court can ontertain a suit 
against a debtor against whom a vesting 
order has been passed under the Act, 1848, 
itis nevertheless the duty of the presiding 
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Judge to see that the decree is so ‘drawn as 


‘not to prejudice the rights of other creditors 


under the Insolvent Debtors’ Act. See 
Ohandmull v. Ranee Soondery Dossee (1). 

There seems no authority for contending 
that insolvency, or the issue of a vesting 
order, operates as revocation of a submission. 
Russell states positively, on the authority of 
English decisions, thab it does not so operate. 
[See page 112 of 8th Edition and see also 
Sanday Patric: & Co. v. Ramraiton (9)]. 

But where, at the time of the reference, a 
vesting order is in force, the proceedings of 
the arbitrators cannot have any direct effect 
on the property of the insolvent, and the re- 
sult of an award is, it seems, to merely con- 
verb an unliquidated claim into a liquidated 
one which the Official Assignee, or Trustee, 
can scrutinise like any other claim. Such an 
award is an order merely in personam. 

The Offieial Assignee, under the Aot of 
1848, is not a necessary ora proper party to 
these proceedings. Sse Ohandmull v. Rance 
Soontery Dossee (1) and Puninthavelu Muda- 
liar v. Bhashyam Ayyangar (3). 

The question whether or not plaintiffs are 
entitled to prove for the whole amount award. 
ed is one for the decision of the Insolvency 
Court under section XX XVIII of the Act. 

1 disallow both objections. 

The following judgment was delivered on 
further issues:;— 

Judgment.—Mr. Tarachand presses 
his first two objections and asks time to call 
evidence to establish his 5th and 6th objec- 
tions. 

I see no reason whatever for postponing 
the casa; and, in view of the statement made 
in Court by Mr. Kimatrai that, so far 
as he has been able to ascertain, there has 
been no previous submission, and- no ob- 
jection previously made to Mr. Ellinger acting 
as arbitrator, ib seems wholly improbable that 
the objections could be substantiated. 

As'tothe first objection it was held by 
Hayward, J., in the case of Messrs, Donald 
Graham & Co. v. Asumal Khushalrac (4), that 
mere failure to pay a claim constitutes a 
matter in difference between the parties to a 
submission, and this decision was upheld in 
appeal. 

(1) 22 C. 239. 

(2) 4 S. L. R. 14; 7 Ind, Cas. 59% 

PE 25 M. 400. 
(4) 5 S. L. R. 7 note; 12 Ind9Cas. 187. 
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This decision has not, so far as Jam aware, 
been dissented from by this Court and I con- 
sider that it should be followed. 

The second objection is clearly met by sec- 
tion 9 (b) of the Indian Arbitration Act. 

The award will, therefore, remain filed. 

Defendants will hear all costs of these pro- 
ceedings. 

Award filed. 


(s. c. 5 S. L. R. 44.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Civin Su No. 66 or 1910. 
March 22, 1911. 

- Present; —Mr. Hayward, A. J. C. 
REWACHAND KHIMANMAL— PLAINTIFF 
versus 
LALOO AND OTHERS—DEFENDANTS. 

Civil Procedure Code (Act V of 1908), O. XVI, v. 15 
—Witness—Document, production of—Document not 
specified —Search-fee— Practice. 

Ina Civil case, the Chief Officer of the Karachi 
Municipality was summoned to produce certain 
entries about the payment of taxes. The entries 
were not specified, but the Chief Officer caused the 
entries to be produced after making the necessary 
search and applied to the Court claiming Rs. 41 as 
search-fees: 

Held, that there was no rule of law authorizing the 
Court to levy and grant suchafee. As a witness, 
the officer was not bound to produce documents not 
duly specified in the summons and he could have 
applied for specification of the documents. 


Facts.—The defendant No. 2 obtained 
a summons from the Court calling upon the 
Chief Officer of the Karachi Municipality to 
cause to be produced entries of payment of 
taxes, etc., in respect of the properties in 
dispute extending over several years. The 
defendant could have obtained information 
from the Municipality direct only on pay- 
ment of certain search fees fixed by the 
Municipal rules. 

The Chief Officer caused the entries to 
be produced after making the necessary search 
and applied tothe Court claiming Rs. 41 as 
search fees. 

Mr. L. P. Ferro, for the Plaintiffs. 

Mr. Kimatrat Bhojraj, for the Defendant 
No. 2. 

Mr. Rupchand Bilaram, for the Munici- 


pality. 4 


CASES. (1911 


SAHIBRAKHIO vV, JUMROMAL, 


Order.—There does not appear to be 
any rule or order under which the search- 
fee demanded by the Chief Officer of the: 
Municipality can be levied from defendant No. 
2. A witness is bound to produce docu- 
ments duly specified when summoned by. the 
Court. Buta witness is not bound to pro- 
duce documents not specified, and . the 
Chief Officer might in this case well have 
applied for specification of the documents. 
In that case defendant No. 2 would, no doubt, 
have been directed to obtain the information 
direct from the Chief Officer after pay- 
ing the search fee due to the Municipality 
and until he had done so, no summons “would 
have been re-issued by the Court. All that 
can now be done is to decline to re-issue the 
summons unless and until the date of each 
entry required, with the name and page of 
the book whereit is to be found, is speci- 
fied in detail. This information will have 
to be obtained by defendant No. 2 direct 


“from the Chief Officer after payment of the 


necessary search fees due to the Munici- 
pality. The summons will also not re-issue 
with respect to any books appearing to be 
public records, save as provided by rules 5 
and 6 of Chapter VII, Part IT, at page 88 of 
the Rules of the Court. 

Fees disallowed. 


(s. c. 5 S. L. R. 42.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. | 
Civit Revision Petition No. 30 
; or 1910. 
March 17, 1911. 
Present:—-Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 
SAHIBRAKHIO walad JUMO AND CTHERS— 
APPLICANTS 
versus 
JUMROMAL SAHSANOMAL AND ANOTHER 
— OPPONENTS. 

Specific Relief Ast ÇI of 1877), s. 9—Possession 
through tenant—Possession by co-owner of defined 
parcels, ii 

Specific portions of survey numbers amount to 
immoveable property within the meaning of section 
9 of the Specific Relief Act. Consequently, a suit 
under the section is maintainable by co-owners who 
were in possession of specific portions of the survey 


numbers on account of their share. 
` e hi 
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Section 9 applies to the consbrucbivd possession of 
alandlord. Consequently, a landiord holding posses- 
sion of property through a tenant, can bring a suit 
if his tenant is dispossessed by a third party. . 

Jagannatha Oharry v. Rama Rayer, 28 M. 238, fol- 
lowed. 


Application against the decree of the Sub- 
Judge, Naushahro. 5 

Mr. Rupchand Biliram, for the Applicants. 

Mr. Hirdaram Mewaram, for the Oppo- 
nents. í 

Judgment. 

Hayward, A, J. C.—The applicants seek 
revision of the decree of the Sab-Judge, 
Naushahro, granting the oppouents posses- 
sion of certain survey numbers under section 
9 of the Specific Relief Act on the grounds 
that the decree wrongly extended to the 
whole of those survey numbers and was 
wrongly given in respect of interests in land 
nob amounting to immoveuble property 


within the meaning of section 9 of the Specific - 


Relief Act. 

Now the opponenis recited in para. 1 of 
their plaint their possession of cartain shares 
of certain survey numbers, complained in 
paras. 2 and 3 of dispossession from those 
Shares in certain of those sarvey ‘numbers, 
stated in para. 5 that they had larger shares 
in. the survey numbers, apparently meaning 
that dispossession had not extended to the 
entire shares in the survey numbers, and 
prayed in para. 7 for possession of the survey 
numbers spesified in the plaint, apparently 
meaning: the shares of the survey numbers as 
specified in para. 1 of the plaint and implying 
dispossession from all those survey numbers. 
The Sub-Judge found as a fact that the op- 
ponents had been in possession of specific 
portions of the survey numbers and had 
been dispossessed within six months of suit 
and accordingly granted them possession of 
the land in suit, apparently meaning the 
shares of all the survey numbers specified in 
para. 1 of the plaint. 
apparently extends not merely to those shares, 
but to the entire survey numbers. It seems 
to me, therefore, necessary to limit the decree 
clearly to the shares of the survey numbers 
specified in para. 1 of the*plfint. 
not appear to me open to question the find- 
ing of fact that these sharas were specific 
portions of the survey number and that 
opponents were 
finding notwithstanding the looseness of 


the pleadings does not appear to me, upon, 
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But it does > 


dispossessed, because the > 
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careful examination to be wholly- wu- 


‘supported by the evidenca on the record. 


It is unnecessary, therefore, to discuss the 
questions raised in the cases of Fadu Jhalu 
v. Gour Mohun Jhala (1) and Mangaldas v. 
Jewanram (2) as there can be no doubt that 
specific portions of survey numbers do amount 
to immoveable property within the mean- 
ing of section 9 of the Specific Relief Act. 

I woald accordingly modify the decree of 
the Sub-Judge by limiting it clearly to the 


. shares of the survey numbers specified in 


para. lof the plaint, but would otherwise 
reject the application. Hach party to bear 
his own costa. 

Pratt, J. C.—I was at first inclined to 
doubt whether there was any evidence in 
support of the finding of the Sub-Judge that 
the shares of the survey numbers in respect 
of which the suit was brought were defined 
parcels of land. I find, however, that the 
plaintiff in his evidenca spsaks of shares in 
survey numbars and describes them as se- 
parately cultivated by his tenants and these 
tenants were in some instances different 
tenauts frum those of the defendants. There 
has been no cross-examination of the plain- 
tiff which would make it clear whether the 
shares were separate parcels or merely a 
right to ashara of the produce. The evidence 
is, therefore, susceptible of the interpretation 
put upon it by the lower Court and it has 
been held that section 9 of the Specific Relief 
Act applies to the constructive possession of 
a landlord, Jagannatha Oharry v. Rama Rayer 
(3). 

I, therefore, concur in the order passed by 
my learned colleague. 

Decree modified. 

(1) 19 C. 541. 

(2) 23 B. 673, 

(3) 23 M, 238. 





(s. o. 4 Bur. L. R. 235.) 
UPPER BURMA JUDICIAL COMMIS. 
SIONER/S8 COURT. 
First Civit Aepean No. 126 or 1909. 
October 11, 1909. ^ . 
Present: —Mr. Shaw, J. C. 
MI SHWE MA-—ApPELLANT 
versus 


MI ME AND OTHERS— RESPONDENTS. 
Budhist Law —Succession —Husband and wite—Stalus 
oj lesser wife living separate from thee head wife—Ass?. 
ciation of husband in public — Mistress? distinguished 
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frog Lesser wife orconcubine—Presumptionarising from 
separate living of lesser wife —Presumption from second 
marriage— Marrying two sisters. 

In order to geb any share in the inheritance, a 
second wife must prove that her status was superior 
to that of a lesser wife or concubine. If she succeeds 
in proving this, she would be entitled to share on 
equal terms with the chief wife. 

Separation of residence affords no more than a 
presiimption that the woman has not the status of 
one entitled to share in the inheritance, which can be 
rebutted by proof of the existence of a higher status. 

Mi Gywe v. Mi Thi Da, U. B. R. (1892-96) IT, 194; 
Mi Hmon v. Paw Dun, U. B. R. (1897-1001) 1I, 138; 


Mi U Byu v. ki Hmyin, U. B. R. (1697-1901) TI, 160, 


explained. ] 

A second contemporaneous wife is nob of necessity 
a lesser wife or a concubine, 

A lesser wife or concubine who lives with the 
husband gets two-fifths of the inheritance but when 
she lives separately, she gets nothing. 

Mi Shwe Ma v. Mi Hlaying, U. B. R. (1892-96) II, 
145 at p. 158, relied upon. 

No formal demand in marriage and no ceremony are 
necessary, or even usual, in thecase of persons who 
have been married before. 

The chief wife's consent to the second marriage is 
not required for entitling a second contemporaneous 
wife to inheritance. 

There ig no such presumption in Burmese 
Buddhist Law that a Burmese woman, who co-habits 
with a man who, she knows, is already married, isa 
mistress and not a wife. 

There is no prohibition in the Buddhist Law against 
a man marrying two sisters. 

Itisa mistake to use the word mistress with 
reference to a lesser wife among the Burmans. The 
Buddhist Law speaks of wives and concubines. The 
mistressof Western Eürope is a different thing from 
the concubine of the Dhammathats. To convert a 
wife or oven a lawful concubine into a mistress seems 
to be consistent neither with Buddhist Law nor with 
the cause of religion and virtue, 

Where it was found that the husband sometimes 
lived with the head wife and sometimes with the 
lesser wife, that he lived with both the wives on two 
occasions for a number of months, that he took the 
lesser wife also on his visits to Rangoon, Shwezettaw 
pagodd, his oil wells, and, etc., and where it was 
abindantly clear from the admitted facts that during 
a long course of years the head wife accepted the 
relations between the lesser wife and the husband 
without any sign of dissatisfaction: : 

Held, that the lesser wife was satisfactorily proved 
to be a wife entitled to inherit on an equal footing 
with the head wife. 

Appeal against the: judgment and decree 
of the District Court, Maqwe, in Civil Suit 
No. 6 of 1908, in which it was held that 
the appellant was not a wife entitled to 
inherit the estate of Maung Aung Myat. . 

Mr. C. A: S. Pillai, for the Appellant. 


Messrs. Agabeg and Willis, for the Respond- 


ent. 
Jjudgnment.—Plaintiff-appellant sued 
for a half-share of the estate left by Nga 
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Aung Myat (42233331). Sas olimod as hii 
s3cond wifa and widow. Dafendants-raspoad- 
eats were his first, or chief, wife aad 
his childran by her. Tho deafaas: wai 
that plaintiff-appellant was maba wife bata 
concabine and as such nob entitled t» any 
share. ad 

The District Court found on a prelimi- 
nary issue that plaintiff-appellant was not 
entitled to inherit at all, being no more 
than a mistress, or if a wife, excluded from 
inheriting by separate living and by failure 
to attend on deceased during his illness or 
perform the funeral rites after his death. 

The law has not been contested, It.is con- 
tained in the Dhammathats as interpreted in 
judicial decisions,— 

Mi Gywe v. Mi Thi Da (1) and Md Shwe 
Ma v. Mi Hlaing (2) were the first cases 
in which the position of lesser wives and 
concubines was investigated. The first was 
followed in Mi Hmon v. Paw Dun (3) and 
both these were distinguished in Mi U Byu 
v. Mt Hmyin (4). ee 

Mi Gywe’s case (1) was-one of a lesser wife 
living separately and lmerely receiving the 
husband’s visits, It was held that separa- 
lion of residence affords no more than m pre- 
sumption that the woman has not the status 
of one entitled to share in the inheritance, 
which can be rebutted by proof of the exist- 
ence of a superior status; and that in that 
case the presumption was not rebutted. The 
husband was wealthy but the woman ac- 
cepted a divorce with a paymentof Rs. 500. 
In Mi Shwe Ma's case (2) the woman was an 
inmate of the house, having come to it with 
the chief wife as her friend or dependant, 
and the intimacy which she formed with the 
husband was disclosed through her preg- 
nancy. She continued to live in the house 
till after the chief wife’s death, when the 
husband married another woman and, before 
doing so, gave hera Alutsa and turned her 
out, keeping his son by her to live with him 
as before. It was held that the position 
was inferior and the union either not a 
marriage at all, or a marriage of a loose and 
low kind; but that the son as son of a lesser 
wife or a free concubine was entitled to 
two-fifths. In that case there was no ques- 
. (1) U; B. R. (1892-96) II, 194. 

(2, U. B. R. (1892-96) II, 145 at p. 153. 

(3) U. B. R. (1897-1901) 11, 138. 

(4) U. B. R. (1897-1901) II, 160. 
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a- husband, was given two-fifths on the author. . 
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tion of separate living. It is to be 
that the learned Judge, Mr. Burgess, was 
apparently of opinion that a sezond contempo- 
raneous wife must of necessity ba a lesser 
wife or concubine. But it was nob necessary 
to determine that point. 

In Mi Hmon’s c&se(3), the lesser wife lived 
separately—in a different village two miles 
off. The husband occasionally slept one, two, 
or three nights with her. Neither she, 
nor her son, nor the son’s children, ever had 
anything to do with the property, or ever 
lived at the husband’s house, and when any 
of her family went there, ic was as stran- 
gers. It was held that the presumption aris- 
ing from separate residence was nut rebut- 
ted. 

Mi U Buy's case (4) was different. The 
husband lived sometimes with the chief wife 
and sometimes with the second or lesser wife; 
he always regarded and treated the latter as 
his wife; in the chief wife’s absence for a 
year, he lived entirely with theolesser wife. 

It was held that the husband lived indiffer- 
eutly with both his wives aud that the status 
of the lesser wife was precisely the same as 
that of the chief wife. The principles enun; 
ciated in the cases of Mz Gywe v. Mi Thi Di 
(1) and Mi Hmon v. Paw Dun (8) were de-’ 
elared to be that a wife of a distinetly-inferior 
elass, who is in the position of a concubine 
and has a separate establishment, has no 
claim to inherit a share in her husband's 
éstate, but that the mere fact that she lives 
in a house separate from that occupied by the 
husband merely raises a presumption, etc. 

Mi Shwe Ma’s case (2) was not referred to 
at all. But I see no reason to suppose that 
it was overlooked. The important fact is 
that the suggestion put forward by Mr. 
Burgess was not accepted. 

I think it follows from these decisions that 
plaintiff-appellant in the present case had 
tö provein order to get any share in the 
inheritance, that'her status was superior to 
that of a lesser wife or concubine, and that 
if she did so; she would be entitled to share 
on equal terms with the chief wife. 

- A lesser wife or concubige ewho lives with 
the husband gets two-fifths, but when she 
lives separately she-gets nothing.’ 

In two comparatively recent unpublished. 
dases, a lesser wife or concubine who lived in 
the same house with the chief wife and the 
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ity of Mi Shwe Ma's case (2) ,[ Ms Tun H v. MZ 
Hin Tha (5) and Mi Shwe Me v. Kin Nu (8)]. 

It remains to ascertain what the cireum- 
stances of the union in question in the present 
case were. I shall refer, further on, more 
particularly to certain points in dealing with 
the lower Court’s findings. Meanwhile, it 
is convenient to sat out what facts were, in 
my opinion, established by the evidence. 
They were as follows: — 

Like many other Twinzis, Aung Myat had 
two wives (1) first  defendant-respondent, 
MiMe, and (2) plaintiff-appellant, Mi Shwe 
Ma. First defendant-respondent was al- 
ready married to him when he took to wife 
her younger sister, plaintiff-appellant, about 
1244 or 1945 B. E. (two to three years 
before the annexation of Upper Burma). 
There was no ceremony, both parties being 
Hindaungyt. From that time onwards, she 
-was publiely known as his wife, as well as 
first defendant-respondent. 

Ab first she lived at her mother's house 
and Aung Myat used to visit her there and 
sleep there at times. Daring the disturb- 
ances that followed the annexation, Aung 
Myat and first defendant-respondent and 
plaintiff-appellant took to flight and lived 
together on an island for a month or two. 
After their return to Yenangyaung, plaintiff- 
appellant lived with them at first defendant- 
respondent’s house for sometime. It is 
uncartain how long this lasted. The wit- 
nesses speaking from memory vary from 
one or two months to two years. On the 
occasion of a fire which seems to have burnt 
down the village or part of it, Aung Myat 
and first defendant-respordent and plaintiff. 
appellant all lived together for two and a 
half months in a hut on a saud bank. Then 
Aung Myat built two new houses, At one, 
first defendant-respondent and her seven 
children by Aung Myat lived. Atthe other 
plaintiff- appellant and her two sons by her 
previous marriage lived. Aung Myat habi- 
tually lived at first defendant- respondent's 
house, and had his meals and did his business 
there, and it was generally regarded ‘as his 
place of residence. But if people did nat 
find him there, they went to plaintiff-appel- 
lant’s house where he received them. At 
times he stayed with  plaintiff-appellant, 
e.g., when he happened to have quarrelled 


(5) Civ. Apl. No. 94 of 1905. $ 
(6) Civ. App. No. 63 of 1907. , 
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with first  defendant-respondent. Ocea- 
sifnally, he had his meals there (with plain- 
tiff appellant). [Besides plaintiff-appellant 
herselt (9. P), Nga Pyo. 69 a Twinza and 
(13 P) San Dan, 63, a goldsmith, says that 
Aung Myat “ lived at both places”, lived 
and dined at plaintiff-appellant’s house as 
well as first defendant-respondent’s” and (11- 
P) Aung Gyi, 62. a Twinza, says that Aung 
Myat stayed with plaintiff-appellant when 
first defendant-respondent was angry and 
tice versa, Ali these witnesses appear to 
be credible. | 

When plaintiff-appellant’s child by Aung 
Myat was ill, first defendant-respondent 
visited her and helped to nurse the child. 
Aung Myat, on the same occasion, had his 
meals there for six or seven days. (This 
is first defendant-respondent’s own account). 
First defendant-respondent visited at plain- 
tiff-appellant’s house on other occasions. 

Plaintiff-appellant similarly visited at first 
defendant-respondent’s house (Cf. 4. D. Aung 
Zin, 52a Twinea). 

When Aung Myat had occasion to go to 
Rangoon on (oil-well) business, he took first 
defendant-respovdent on the first visit and 
plaintiff-appellant on the second. (First 
defendant-respondent’s own account), At 
least, once plaintiff-appellant went with 
Aung Myatto help him in choosing a well 
site (first defendant-respondent’s account). 

- On one occasion, Aung Myat visited Shwe- 
zeitaw Pagoda with plaintiff-appellant (leav- 
ing first defendant-respondent at home). 
On another, he took both. On this trip he 
travelled ir the same cart with first defend- 
ant-respondént while  plaintiff-appellant 
went in a separate cart. On at least two 
occasions, Aung Myat lent money jointly with 
plaintiff-appellant (on Exhibits H and I). 

Auvg Myat used to keep fast at a Zayat he 
had built, and both first defendant-respondent 
and plaintiffappellant fasted with him on 
these occasions. [First defendant-respond- 
ent tries to make out that plaintiff-appel- 
lant was there independently like any outsider. 
.Butthatis not what the witnesses say: cf. 
(8 P) Mi Gywe, aged 71, a Twinzu, and (9 P) 
Nga Pyo aged 69,a Twinza, and 11 P) 
Aung Gyi aged 62, a Twinza, all credible 
witnesses as far as can be seen). 

Aung Myat gave plaintiff-appellant three 
oil-wells which she enjoyed the produce of 
during his lif8-time. 
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. First defendant-respondent’s daughter 
and plaintiffappellant on one occasion bor- 
rowed money from a Chetty for the purpose 


of Aung Myat’s oil-well business. (First 
defendant-respondent’s own account), 
First defendant-respondent's son Hyan 


Baw, with his wife lived for a time at 
plaintiff-appellant’s house. (First defendant- 
respondent’s own account). 

Invitations to offerings used to issuein the 
names of Aung Myat and first defendant- 
respondent, and not in plaintiff-appellant’s 
name. Aung Myat used to visit the oil-wells 
sometimes witb first defendant-respondent, 
sometimes with  plaintiffappellant. (This 
rests onthe evidence of five witnesses of 
whom three are Twinzas, and one a cooly 
who was employed by Aung Msat to dig a 
well). (10 P) Lugyi; (13 P) San Dun (16 P) 
Shwe Hlaing; (17 P) Nga Sin and (18 P) 
Aung Myat. All these witnesses and especi- 
ally the Twinzas are- apparently credible. 
Aung Myat paid Thathameda in the name 
of himself àud first defendant-respondeut 
while plaintiff-appellant paid separately for 
herself and her sons. 

Though she had hada quarrel with Aung 
Myat and was nob on speaking terms with 
him, when he fell sick (her own account) 
plaintiff-appellant visited and attended on 
him during his last illness and slept at first 
defendant-respondert's house (where Aung 
Myat was lying) at that time. [First de- 
fendant’s-respondent own account. Of. also 
(11 P) Aungh Gyi, who found both wives 
attending to Aung Myat]. The funeral was 
paid for with money of Aung Myat’s that 
first defendant.respondent ‘had. Plaintiff. 
appellant assisted ab the funeral, not only 
did she buy things for the offerings, as other 
relations and neighbours are said to have 
done, she and (6 P) Mi Pu 62, a trader say 
that she supe.'vised the funeral arrangements 
with the assistance of elders. I seeno reason 
to doubt the statement of (11 P). Aung Gyi 
62, a Tawinza that first defendant-respondent 
wasoverwhelmed with grief and thab her son 
with witness consulted plaintiff appellant as 
to the offerings for the funeral: and I think 
it shows that plàintiffappellant did take 
part in the management of the funeral. 

. The witnesses for the defendant-respond. 
ents tell substantially the same story as those 
for the plaintiff-appellant. Orly two of 
them (1D) Mi O and (7 D) Nga Nyeing, 
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The Additional Judge's view of the plain- 
tiff-appellant’s visits to the Zayat does not 
do justice to the evidence. of the witnesses 
already referred to in this connection. It 
also overlooks the statement of the second 
witness for the defendant-respondents, the 
same Mi Kin already: mentioned, to the 
effect that she found plaintiff-appellant at 
ceremonies and also at Zayats with Aung Myat 
and first defendant-respondent. Coming from 
a witness on defendant’s side this state- 
ment isentitled to great weight. 

As to whether plaintiff-appellant assisted 
‘Aung Myat in his business there is the 
. statement of the firet witness for the de. 
fendants Mi O, who said that, generally, 
T winza's wives do not assist in the manage- 
ment of the wells. (3 P) Sulaiman, the 
Burma Oil Co.’s Head Clerk, gave evidence 
consistent with this when he said that ‘Aung 
Myat used to transact business himself. 
Then (4D) Aung Zin and (5 D) Nga Wa 
said, that they saw first defendaut-respond- 
ent. go on several occasions and supervise 
work at the wells and that they did not 
see plaintiff-appellant do this. But, as the 
first of these witnesses admitted, they did 
not live at Twingou, whereas (16 P) 
Shwe Hlaing, (17 P) Nga Tin and (18 P) 
‘Aung Myat did. And, or the other band, 
(6 D) Tha Ku “did not find first defend: 
ant-respondent doing  oil-well business ab 
home." "e 

T do not repeat what is already noted 
“above as to plaintiff-appellant having ad. 
mittedly assisted in borrowing money for 
the oil-well business of Aung Myat, and 
as to her having accompanied Aung Myat 
on one occasion when he went to Rangoon 
on’ oil well business, while first defendant- 
respondent ncoompniedt him on another 
occasion. 

The reasonable Saiao surely is, that 
as faras there was anything for a wife to 
do in the matter of the oil-wells, plaintiff- 
appellant did as much as first defendant- 
respondent. 

Then, as to the loans made» by plaintiff-ap- 
pellant and Aung Myat on Exhibits Hand J, 
T am unable to agree with the Additional 
Judge. Itis not correct to say that (12 P) 
Yiu Gale could not identify the document Ex. 
hibit H. He raid that he wrote Exhibit H, 
and that he did not remember whether the 
execulacts were present was not very material. 
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s 
He was an elderly man and might have for- 
gotten. Again, the fact that plaintiff-appel- 
lant sued alone on Exhibit I does not show 
that it was nob executed by Aung Myat. 

As to the plaintiff-appellant’s attendance 
on Aung Myat in his illness, I do not think 
the Additional Judge was at liberty to say 
that when (11 P) Aung Gyi stated that he 
fonnd plaintiff-appellant attending on Aung 
Myat, he meant something else. The evidence 
on the witnesses for the defence, to whom the 
Additional Judge refers, does not,in my opi- 
nion, prove that plaintiff-appellant did not 
do her duty in this matter. (1 D) Mi O said 
that out of four or five visits she paid, she 
found plaintiff-appellant on one occasion sit- 
ting by Aung Myat, and (5 D) Nga Wa that 
out of ten to fifteen visits he paid, he fonnd 
plaintiff-appellan& on one occasion, two days 
before Aung Myat died, sitting hy him. The 
fact that (4 D) Aung Zin made a single visit 
of an hour’s duration during Aung Myat's 
illness aud did not see plaintiff-appellant 
there, then, goes for nothing. (7 D) Nga 
Nyein, the only witness who said that plain- 
tiff appellant did not attend on Aung My, 
was admittedly indebted to first defendant- 
respondent and cannot be implicitly credited 
on that account. Besides, there is nothing to 
show how he could have known that plaintif- 
appellant did nob attend. — : 

The only one of the points which the Addi- 
tional Judge took against plaintiff-appellant 
which has anything init is the fact that dung 
M»at gare her three wells, and the question is 
whether that is sufficient to negative the in-, 
fereuce suggested by all the circumstanecas in 
the case which tend to show that plaintiff- 
appellant had the status of a wife entitled to 
inherit, 

On consideration, my opinion is thai it 
is notsafficient, Aung Myat similarly gave 
wells to defendant-respondents’ children. 

1t might have been a convenient method of 
arranging for plaintiff-appellant’s mainten- 
ance during his life-time. 

The Additional Judge's remark that plain- 
tiff-appellant ‘stole’ first defendant’s husband, 
eic. appears to me > beg the question. 
There is no prohibition in the Buddhist 
Law arainsta man marrying two sisters; and 
although there may be some popular prejudice 
against it, that is not sufficiente to override 
the facts pened and admitted in the case, 
“which show that Aung Myat did marry plain- 
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tiff-appellant. There is no evidence that he 
was considered ky any body to have commit- 
ted a moral offence by doing so. The point is 
in fact irrelevant. : 

Tt is unnecessary to refer further to the lower 
Court’s finding that if plaintiff-appellant was 
& wife she was nob entitled to inherit. 

On the facts found, as above noted, I am of 
opinion that plaintiff-appellant was satisfac- 
torily proved to be a wife entitled to inherit, 
on an equal footing with first defendant-re- 
spondent. I set aside the lower Court’s dec- 
ree and grant one to this effect. 

Defendants-respondents will pay plaintiff- 
appellant’s costs in this Court. 

. Decree set aside. 





fs. c. 4 Bur. L. T. 241.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 
Civin MiscgLLANEOUS Cass No. 25 or 1910. 
August 22, 1910. 
Present:—Mr. Shaw, J. C. 
MI SHWE MA— APPLICANT 
versus 
MI MI AND OTHERS-—— RESPONDENTS. 
^ — Receiver, appointment of— Civil Procedure Code (Act 

V of 1908), O. XLI, r.l, O. XLV, v. 13 (d)—Privy 

- Council appeal—Aprlication for the appointment of 
Receiver after leave ‘to appeal to Privy Council is 
granted, ; 

Order XLV, rule 13, applies where an application 
for appointment of a Receiver is made after leave is 
granted to appeal to the Privy Council. The princi- 
ples, however, on which a Receiver would be appoint- 
ed, must and shall be the same as mentioned in 
Order XL. 

A Receiver ought not to be appointed where no risk 
of loss is shown by the applicant. 


Mr. C. G. S. Pilluz, forthe Applicant. 
Mr. Pentaigne, for the Respondent. 


Order.—tThis is an application for the 
appointment of a Receiver. It purports to be 
made under Order XL, rule 1 and under Order 
XLV,rulel8 (d). I can find no authority for 
the contention put forward on behalf of the 
respondents, that the time for an order under 
the latter rule had passed. A certificate has 
been granted to the respondenis to enable 
them ta appeal to His Majesty in Council, 
and the appeal has been admitted. Order 
XLV, rule 13, appears to have been designed 
specially to meet that situation. In the cir- 
cumstances, if is under that rule rather than 
uncer Order XL,eule 1, that the applicatione 
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must be taken to fall. But the principles on 
which a Receiver would be appointed must 
and shall be the same in both cases. The facts 
are that the applicant who was the plaintiff 
in the Original Court sued for a half share of 
the estate left by one Aung Myat. Sheclaim- 
ed to be Aung Myat’s second wife. and widow. 
The respondents who were the defendants 
were admitted to be the first and chief wife 
and her children by Aung Myat. They denied ' 
plaintiff-applicant’s status and right to any 
share. Plaintiff-applicant’s right was declar- 
ed in appeal by this Court, differing from the 
Court of first instance. Aung Myat died in 
December 1902. Plaintiff applicant filed 
her suit in May 1908. Meanwhile, the pro- 
perty had been in the possession of the defend- 
ant-respondents anditis still in their pos- 
session. This is the position dealt witb in 
Kyt Maung v. Mi Sin (1). i 

T have referred to the authorities cited on 
both sides and it appears to me that the law 
is exactly expounded in that-case and that it 
is applicable here, although it was not a case 
where a certificate had been granted to appeal 
to His Majesty in Council. The facts also re- 
semble those’ of Sidheswart Debi v. Abbares- 
wart Debi (2), which was followed in Chandi- 
dat Jha v. Padmanand Singh Bahadur (8) 
referred to in Kyi Maung's case (1) and 
is quoted by Wocdroffe in his ‘Treatise on Re- 
ceivers’ (2nd Edition, 1910, page 148). No 
certificato had been grantedthere. Otherwise 
this is a stronger case, for here it is the plain- 
tiff’s title that is in dispufe instead of the de- 
fendant’s ard the defendants here had been 
jn possession nearly six years before the insti- 
tution of the suibinstead of only "more than 
four years.” On the principles explained in 
that case, it doces not appear to be ' just or con: 
venient” that a Receiver should be appointed. 

I do rot think that the grant of a certificate 
aud the admission of an appeal to His Majesty 
make any substantial difference. Itis stated 
that the property, which mostly consists of 
very valuable oil welle, is in the hands of 
European Companies, which keep prop:r ac: 
counts cf the out-tyrn. 

No apparent risk ofloss to the plaintiff. 
applicant exists except in the supposition 
that before the appeal to His Majesty in 
Council is decided, the oil-wells will have 

(1) U. B. R. 1907-1909, H1. Civ, p. 17. 

(2) 15 C. 818. 

(8) 22 C. 459, , 
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ceased to be valuable,—a supposition for 
which no solid foundation has been proved to 
exist, Indeed, no sort of evidence has been 
offered by plaintiff-applicant in support of 
her application. 


The application is dismissed with costs. 
Four gold mohurs. 


Application dismissed. 


(s. c. 4 Bur. L. T. 242.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 
S&gcouND Civiu Appear No. 197 or 1909. 
April 25, 1911. 
Present: —Mr. McColl, A. J. C. 
NGA LU GYI AND OTHERS — APPELLANTS 
versus 
PALANIAPPA CHETTY AND ANOTHER— 


RESPONDENTS. 

Burden of proof —How it is shifted —Effect of waiving 
claim against a party—Decres. 

A, sued X. Y. and Z. on an equitable mortgage and 
obtained a decree only against X. and Z. waiving his 
claim against Y. on account .of her being insane. 
Atthe sale in execution of the decree, B. purchased 
the property, the subject of the equitable mortgage. 
The present plaintiff then sued A. B. X. Y. and Z, 
alleging thab at the time A.’s suit was brought, the 
property was in his possession urdera registered 
mortgage-deed executed by Y. and praying for posses- 
sion, 

It wasfound that the mortgaged property belonged 
only to Y. and that X. and Z. had no interest in it: 

Held, (1) that as B. was in lawful possession of the 
property, having purchased it at a Court auction, ib 
was for the plaintiff to begin and prove his title. But 
when he showed that he received the land in mort- 
gage by a registered deed and had obtained possession 
and had been deprived of that possession in execution 
. of a decree to which he was not a party, the burden 
of proof was shifted to A. and B. 

(2) that the effect of 4,’s having waived his claim | 
against Y.. was that A. obtained a decree for the sale 
of X.’s and Z.’s interests in the property and that was 
all B. alsc bought. As Y. was not a party to the suit, 
her interests could not be affected by the decree; 

(8) that as the property belonged to Y., B. did not 
buy'any interests in the property and the plaintiff 
was thus clearly entitled to recover possession. 

Appeal against the judgment and decree 
of the Distriet Court, Mandalay, in Civil Ap- 
peal No. 75 of 1908, reversing the decree of 
the Snb.Divisional Court of Amarapura in 
Civil Regular No. 9 of 1908. 

Mr. J. ©. Chatterjee, for the Appellant. 

Mr. Lulter, for the Respondents. > 

Judgment.—The first defendant- 
respondent brought a suit against Mg Thet, 
his wife, Ma Me, and the latter’s sister, Ma 


Sein, for a sum of money alleged to be due 
Ld 
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by them on a promisso y-note, the shid 
amount having been secured by an equitable 
mortgage by deposit of title-deeds. Ma Me 
was reported to be insane. The first defend- 
ant-respondent then waived his claim 
against her and obtained a decree for sale 
against Mg Thet and Ma Sein. 

The decretal amount not having been paid 
the mortgaged property wos sold by auction 
and was purchased by tbe 2nd defen- 
dant-respondent Ismail. 

The plaintiffs.appellants then brought a 
suit against the two defendants-respondents 
making Mg Thet, Ma Me, and Ma Sein 
parties, alleging that atthe time Ist defend- 
ant-respondent’s suit was brought, the 
properfy was in their possession under a 
registered mortgage-deed and praying for 
“possession. 

The first Court found that the property 
belonged to Ma Me and her husband had no 
power to alienate it. A decree was accordingly 
given for possession as prayed for. 

Oa appeal, the learned District Judge 
held that as the auction.purehaser, Ismail, 
was lawfally in possession, it was for the 
plaintiff-appellants who disputed his title 
to prove that his title was defective. 

He found that Ma Me had inherited the 
land from her father who had acquired it by 
purchase, but he was of opinion that it lay 
upon the plaintiffs-appellants to prove ihat 
the title-deeds had been deposited by some 
one who had no title to the land and not by 
Ma Me and he found that this had not been 
proved. He reversed the decree of the first 
Court and dismissed the suit. 

The plaintiffs-appellants have now ADA: 
ed on the ground that the lower Appellate 
Court erred in placing the burdea of proof 
upon them and in holding that though ihe 
first defendant.respondent had abandoned 
his claim, against Ma Me, the second ‘defend- 
ant respondent Ismail had acquired a valid 
title. 


It has been tacitly assumed by both sides 
that a mortgage effected by a registered 
deed has no priority over an equitable mort- 
g»ge-deed effected by deposit of title-deeds 
prior in point of time, butit seems to me by 
no means certain that this should be so in 
Upper Burma. Jn England a mortgage 
effected by a registered degd has priority 
over an equitable mortgage, but this priority 
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is gpparently given by statute. In Coggan v. 
Poggose (1), the opposite-was held, but what 
that decision amounted to was that an equit- 
able mortgage was not an oral agreement 
within the meaning of section 48, Indian 
Registration Act, and. that, therefore, that 
section did not apply. 

On the other hand, in Bombay, it has heen 
held that a registered mortgage bas priorily 
over an equitable one prior in point of time. 
There is nothing in the Upper Burma Re- 
` gistration Regulation corresponding to sec- 
tion 48, Indian Registration Aot. There 
is no published ruling on the point and I 
think it is atleast open to question whether 
the Bombay rule should not be followed. 

It is, however, unnecessary to decide the 
point in the present case. 

In placing the burden of proof upon the 
plaintiffsappellants, 1 think the learned 
District Judge must have overlooked the 
fact that they were deprived of their posses- 
sion by an order of aCivil Court which did 
not bind them. Ismail was certainly in 
lawful posssesion and it was for the plaintiffs- 
appellants to begin and prove their title. 
when they had shown that they had received 
` the land in mortgage by a registered deed 
and had obtained possession and had been 
deprived of that possession in execution of a 
decree io which they were not parties, the 
burden of proof was shifted on to the defend- 
ants respondents. . 

Further, on his own finding that Ma Me 
was the owner ofthe property, the learned 
District Judge should have dismissed the 
appeal. He did not consider the effect of 
the tirst defendant-respondent’s waiving his 
claim against Ma Me beyond remarking that 
she was, therefore, not bound by the decree. 
What has happened to her right of: redemp- 
tion? How can she be deprived of that, 


even supposing that it was she who deposited | 


the title-deeds by a decree which is not bind- 
ing upon her? It has been contended that 
al that the first defendant-respondent 
abandoned was hisright to a personal decree 
against Ma Me and that he continued to sue 
for and obtained a decree against the pro- 
perty. But there is nosuch thing as a decree 
against property. What the first defendant- 
respondent obtained was a decree for the 
saleof Ma Thet’sand Ma Sein’s interests in 


the property amd that was all the second de- 
(1) 2 C. 158, 
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fendant-respohdent Ismail - “bonghé, As Ma 
Me was not a party to the snit, her interests 
could not be affected by the decree. It has 
now been found by both Courts that Mg 
Thet and. Ma Sein had no interest what- 
ever in the property and that it belongs 
to Ma Me. Ismail did not buy her interest 
in the property and the plaintiffs-appel- 
lants are thus clearly entitled to recover pos- 
session. 

The decree of the lower Appellate’ Court i is 
set aside and that of the first: Court restored 
with all costs. 

EE Decree set aside; 





(s. c. 4 Bur. L. T. 244.) 
UPPER BURMA JUDICIAL COMMIS. 
7 SIONER'S COURT. 
Ssgcoxp Civit, Arrear No. 343 or 1909. 
April 25, 1911. . 
Present:—Mr. McColl, A. J. C. 
NGA TUN BAW-—APPELLANT 
versus 
NGA KAN— RESPONDENT, 

Buddhist Law—Husband and wife—Husband’s rights 
over wife's payin property — Distinction between maiden 
wife and eindaungyi as regards husbund’s control over 
wife's payin—Amendment of plaint—When to be 
refused—Estoppet. 

A Buddhist wife, who is an eindaungyi, may alienate. 
her payin property in any way she likes without evon 
consulting her husband, provided that she does not 
give it toa paramour, 

An amendment of plaint should mot be allowed on, 
second appeal when such amendment involves fresh 
issues and fresh evidence, 

Where & husband allowed his wife to receive 
certain land in mortgage in her sole name and to 
take the rent, the mortgagor is justified in the belief 
that the transaction only concerned herand himself, 
and that she had power to reduce the debtif she 
wished to do so. The husband is estopped from 
disputing a redemption by the wife. 

Appeal against the judgment of the Dis- 
trict Court, Magwe, in Civil Appeal No. 38 
of 1" 09, reversing the decree of the Suab- 
Divisional Court of Toungdwingyi, in Civil 
Case No..54 of 1998. 

Mr. Mg Tha Gywe, for the Appellant. 

Mr. J. N. Basusfor the Respondent. i 

Judgment.—the plaintiff-appellant 
sued the defendant-respondent and three 
others for Rs. 1,200. 

The first defendant was the plaintiff-appel: 
Jant’s wife, the present respondent is her 


brother, the third defondant was another, and 
e (J 
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the -fourth defendant was. thé present re- 
spondent's wife.. $ 

The plaintiff- appellant’s case was that the 
second ‘and third defendants had mortgag- 
ed a-piece of land to him and his wife for 
Rs. 2,850 in 1262 B.E. and had it, except 
during one year, cultivated as their ten- 
ant and paid: them half the produce as 
rent, that whilst the plaintiff-appellant was 
living apart from his wife the defendant-re- 
spondent persuaded her to allow him to re- 
deem the land for Rs. 1,900 so that she 
might pay him Rs. 600 and that he induced 
her to allow redemption for Rs. 1,900 by 
falsely representing that no more could be 


raised on the land though the defendant-re-; 


spondent, to obtain money for the redemption, 
mortgaged only part of the land for Rs. 1,950. 
The plaintiff-appellant sued for rent for 
1269; which he estimated at Rs. 750, and 
Rs. 450 which he represented to be his loss 
over the redemption. 

The defendant-respondent denied that ke 
had mortgaged the land in 1962 and alleged 
that he had mortgaged in 1264 not to the 
plaintiff-appellant and his wife but to the 
latter alone. 
time the land .was,mortgaged until it was 
redeemed, the plaintiff-appellant and the 
first defendant had not been man and wife 

Ib was further alleged by the defendant- 
respondent that the mortgage was not en. 
tirely effected for cash, but the consideration 
in part consisted of lands, 
inherited by the plaintiff-appellant’s wife. 
The Sub- Divisional Judge remarked on this 
point; “Bat the Buddhist law is quite plain 
on the point that in marriage, the: husband 


has at least an equal interest in property- 


which was before marriage, the property of 
the wife. The High Courts have recognized 
this principle in tho main." 

The Sab.Divisional Judge, no doubt, had 
the text contained in para.. 251 of the Digest 
in mind but some of the Dhammathets make 
a distinction between couples married for the 
first time and eindaungyis and: the Sub- 
Divisional Judge is mistaken in-supposing 
that the High Courts have, récognized this 
principle in the main. In "Nga Lan Ya v. 
Nga San Ya (1), & decision of the Lower 
Burma Chief Court was followed and it was 
held that the texts declaring that the hus- 
band is the lord of the wife must be con- 

(1) U. B. R. (1907-09) II, B. L. Divorce p. 1, 

. 
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which had been- 
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straed in the present dii in a strictly limited 
sense. 

The Sub-Divisional Judge went on and 
held that the plaintiff-appellant had been a 
party to the mortgage through his wife and 
that as the plaintiff-appellant did not consent 
to the redemption, he was not bound by ib. 
The Judge gave plaintiff-appellant a decree 
for Hs. 450 and rent for the year 1269 
which he estimated at Rs. 600. He over- 
looked the fact that even if the interest in 
the land were Hwuapason property, the plaints 
iff-appellant’s wife could, in accordance with. 
the ruling referred to above, alienate her 
share, and that if it were property inherited 
by her during coverture, it would rot be 
Hnapason though lettetpwe property: and the 
plaintiff-appellant's interest in ib would only 
be one-third. 

On appeal, the learned Additional Judge 
held that as the mortgage of 1262 was said 
to have been effected by an unstamped para 
baik document which was not produced and 
the mortgage-deed of 1264 filed by the defend- 
ant-respondsnt had not been registered, the 
plaintiff appellant could not succeed. He; 
therefore, reversed the first Court's decree 
and dismissed the suit. 

li is now urged that the Additional uds 
overlooked the fact that ss the defendant. 
respondent admitted the mortgage of 1264, it 
was unnecessary to put the'mortgage-deed in 
evidence and reliance is placed on Mg Ket v. 
Mg So (2). The defendant-respondent, how- 
ever, denied the mortgage on which the 
plaintiff-appellant based his claim and, there- 
fore, if the latter wished to succeed on the case 
set up by him, he was bound to prove tbe 
mortgage of 1262. 1t is, however, contended 
that the property was Hnapason property 
and that the plaintiff-appellant’s wife could. 
not bind him by allowing redemption. 

This contention raises some difficult ques- 
tions of law, the first of which is the effect of 
the non- Pa Aak of the mortgage-deed of 
1264. 

In Mg Ket v. Mg So (2), referred to above, 
it was held that an agreement which pur- 
ported to affect immoveable property and 
which ought to have been, but was not, re- 
gistered was neverthelessbinding. The matter 
was treated purely from the point of view of 
evidence, but it seems to me that section 6 


of the Upper Burma Registrafion Regulation 
(2) U. B. R. (1897-1901) IT, 879. 
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is emore than a mere rule of evidence. Ib 
lays down that a document which ought to 
be, but is not, registered shall not affect any 
immoveable property comprised therein. The 
difficulty lies in construing these words. 
Do they mean merely that the mortgage-deed 
is so much waste paper and that the mort- 
gage is valid independently of the deed, pro- 
vided that there has been delivery of posses- 
sion of the mortgaged property, or do they 
mean that, until the mortgage-deed is regis- 
tered, the mortgage is incomplete and in fact 
there is no mortgage ? 

Ido not think it necessary to decide the 
point because, in my opinion, the appeal must 
fail on other grounds. 

In the first place, I think it is very doubt- 
fal whether the plaintiff-appellant, having set 
up one case in his plains and allowed that 
case to go fo trial, Should be allowed to suc- 
ceed in second appéal on a different case, 
which has in reality rob been tried. For 
instance, there is no doubt that a Buddhist 
wife, who is an eindaungyz, may alienate her 
payin property in any way she likes without 
even consulting ber husband, provided that 
she does not give it to a paramour. For 
aught that appears to the contrary, the 
property in exchange for which the land in 
suit was mortgaged was the  plaintiff-ap- 
pellant's payin property and she is an 
emdaungyi. These facts were not put in 
issue or tried. lt seems clear that the first 
defendunt was plaintiff. appellant's wife at the 
time the land was mortgaged, but it does 
not follow that she was so when she in- 
herited the lands which were given in 
place of mortgage-money. There is no evi- 
dence on the point and the fact that her 
name alone was entered in the mortgage- 
deed makes it look as if they were payin 
property. 

On tbis ground alone, I think, the appeal 
should be dismissed as the plaintiff-appel- 
lant could not succeed without an amend- 
ment of the plaint and an amendment should 
not be allowed on second appeal when it 
would involve fresh issues and fresh evidence 
and I have shown that would be the case 
here. But I would add that I am also of 
cpinion that the suit should fail on the 
general principles of estoppel. The plaintiff- 
appellant, on his own showing, allowed his 
wife to receife ihe land in mortgage in 
her sole name awd io take the rent, I 


think that. under the circumstanoss, the de- 
fendant-respondent was justified in the belief 
that the transaction only concerned her and 
himself and that she had power to reduce 
the debt if she wished to do so and as he 
acted in that belief, the plaintiff-appellant 
is estopped from disputing the redemption. 

One other point must be mentioned. The 
plaintiff-appellant also claimed rent as land- 
lord. He, however, failed to prove that the 
defendant-respondent was his tenant. The 
evidence is to the effect that he was the first 
defendant’s tenant and paid rent to her. 
This is, in reality, what the Sub- Divisional 
Judge found though he assumed that because 
the plaintiff-appellant had only sued for rent 
for one year, the rent for previous years had 
reached his hands—a most unjustifiable as- 
sumption, 

The appeal is dismissed with costs. 

Appeal dismissed, 


` (s. c. 4 Bur. L. T. 250.) 

UPPER BURMA JUDICIAL COMMIS-. 
SIONER'S COURT. 
First Civin Appear No. 320 or 1910. 
April 25, 1911, 
Present; —Mr. McUoll, A. J. C. 
Tae INDO BURMA PETROLEUM Co.— 
APPELLANTS 
versus 


Tue COLLECTOR or YENANGY AUNG— 


RESPONDENT. 

Land Acquisition Act(I of 1894), ss. 23(1}, 25(1), 54— 
Criteria deciding the market-value of land—“Sustained 
at the time of the Collector's taking possession of land”, 

The words “sustained at the time-of the Collector’s 
taking possession" inelude not only damage that has 
been actually caused at that time but also that which 
can reasonably be anticipated and estimated then. 

Collector of Dinajpore v. Girja Nath Roy, 25 C. 8406, 
followed, 

Tho land sought to be acquired by Government 
in this case adjoined the owner’s oil-well sites and 
also oil-well sites belonging to other companies. The 
lower Court refused to allow compensation for damage 
caused by the severance of this land from the appel- 
lants’ other land on the ground that the damage was 
not sustained at the time the Collector took possession 
inasmuch as the appellants had not then made use of 
the land for storagepurposes: 

Held, that the addition of the piece of land to the 
owner's well sites materially increased the value of 
the latter, that the joint value of the land and well- 
sites as one property was greater than the sum of the 
values of the land and of tho well-sites taken separate- . 
ly, and that the severance of the land injuriously 
affected the value of tho well-sites and brought? it 


e» down, at any rate, to the value they had before the 
e. 


` 
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owner acquired this and, and that this depreciation 
in value’ took place atthe time tho Collector took 
possession in spite ofthe fact that the land had not 
up to then been used for storage purposes. 

The proper criterion for deciding the market-price 
of the land in this case is the price which other oil- 
well owners in the vicinity would be willing to pay for 
the land, 

Section 25 (1) lays down that the amount awarded 
shall not exceed the amount claimed. This means 
that itis the total claim that may not be exceeded 
and not the claim under any particular head. To 
expect an owner to correctly classify the heads under 
which compensation can be granted and to penalize 
him for wrongly estimating the separate items would 
obviously be inequitable. 

Appeal against the judgment and decree of 
the District Court of Magwe in Civil Miscel- 
Janeous No. 5 of 1910. 

Mr. J. C. Chatterji, for the Appellants. 

Mr. H. M. Lutter, for the Respondent. 

Judgment. This is an appeal under 
section 54, Land Acquisition Act, against the 
award of the District Judge, Magwe, of Rs. 
5,750 as compensation for a piece of land 
measuring 1°78 acres acquired by Government 
from the appellants. The latter claim Rs. 
25,000. 

The land was originally monastery land 
and there was a monastery on it. It was 
sold by the Pongyis Agent U. Po. Hlaing to 
Messrs. Jamal Bros. for Rs. 5,000 and by 
the latter to the appellants for the same 
amount. ` | 

The Collector, using the sales as a basis, 
found that the market-value of the land was 
Rs. 5,000. He found that the appellants 
were not entitled to any compensation under 
any of the other heads of section 23 (1), 
Land Acquisition Act and, adding 15 per 
cent. under section 23 (2), awarded Hs. 
5,750. 

A reference was made under section 18 to 
the District Court in which the appellants 
stated that they were entitled to the compen- 
sation which they had originally claimed in 
a letter addressed to the Collector in reply to 
a notice undersection 9, Land Acquisition Act, 
and they specified two heads, namely, 3rdly 
and 4thly of section 23 (1) under which they 
were entitled to compensation bub had been 
awarded none. 

Sabsequently, they applied for permission 
to amend their claim by altering the market- 
value of the land from Rs. 5,000 to Rs. 25,000 
and foregoing any claim to compensation un- 
der avy of the other heads of section 23 (1). 


This emercmert, was refused, .. 


After taking evidence, the learned District 
Judge held that the appellants were not en- 
titled to apy compensation under the head- 
ings, 3rdly ard 4thly, section 23 (1), on the 
ground that the appellants had not suffered 
auy damage at the time the Collector took 
possession and he refused to go into the 
question of the market-value of the land on 
the ground that the appellants had distinctly 
elaimed Rs. 5,000 as the market-value of the 
land in their original claim and that he was, 
therefore, debarred from awarding a larger 
amount by section 25 (1), Land Acquisition 
Act. He accordingly confirmed the award of 
the Collector. 

The land in question adjoins the appellants’ 
oil-well sites and also oil-well sites belonging 
to other Companies and itis contended that it 
has a special value in consequence. The 
appellants purchased it in the hope of obe 
taining permission to drill for oil but also 
with the intention of using part of it 
for storage and offices and letting out part 
of ib to other Companies for’a similar 
purpose in the event of their failing 
to obtain permission to drill, It appears 


' from the evidence that this piece of land is 


the only land in the neighbourhood available 
for this purpose, that the appellanis have to 


“keep their stores and tools at Yenangyaung 


and have to spend large sums for cartage 
every month. It is contended that if this 
piece of land had not been taken from 
them, this expense would have been saved. 
The appellants, however, had this land in 
their possession for 12 months without utiliz- 
ing ib in this manner. The explanation 
given is, that they had applied for permission 
to drill and were awaiting orders. Ihas 
been contended on behalf of Government that 
they could have put up godowns and offices 
and used the land for storage purposes and 
then have pulled these down again if they 
obtained permission to drill But I do not 
think this contention a very reasonable one. 
The erection of godowns and so on would 
have meant the outlay of capital and the ap- 
pellants would naturally not give up their 
godown at Yenangyaung and dispose 
of their carts and cattle as long as their 
plans were unsettled. I do not think, 
therefore, that the fact that the appellants 
did not actually use the land, as they say they 
intended to use it, is of any consequence. 

The learned Distriet* Judge held that the 
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appéllants were not entitled to any com- 
pensation for damage caused by the sever- 
ance of this land from their other land, on 
the ground that the damage was not sus- 
tained at the time the Collector took pos- 
session inasmuch as the appellants had not 
then made use of the land for. storage pur- 
poses. I do rot think this view a reasonable 
one. Had the use suggested been a merely 
hypothetical one, the Judge would, no doub', 
have been correct. [Kally Churn Ghose v. 
Larinee Ohurn Bosse and the Olive Jute Mili 
Co. (1).} The view taken in that case, as 
also in. Collector of Dinajpore w. Girja Nath 
Roy (2), appears to be that the words “sus- 
tained at the time of the Collector’s taking 
possession” include not only damage that has 
been actually caused at that time, but also 
what can bé reasonably anticipated and esti- 
mated then (Vide Beverley’s Land Acquisition 
Act, page 40). It seems to me only reasonable 
to hold that the addition of this piece of land 
to che appellants’ well sites materially in- 
creased the value of the latter, that the 
joint value of the land and well-sites as 
one property was greater than the sum 
of the values of the land and of the well- 
sites taken separately, and that the sever- 
ance of the land injuriously affected the 
. value of the well-sites and brought it down, 
at any: rate, to thesvalue they had before 


: the appellants acquired the land, and it is ob- . 


vious that this depreciation in value tool: 
place at the time the Collector took pos- 
session in spite of the fact that the land 
had not up to then been used for storage pur- 
poses. 


It would be unreasonable to hold that this 


was a mere hypothetical use to which the. 


land might be put. According to the evi- 
dence, the truth of which has not been dis- 
puted, this was the only use to which thé 
appellants could put the land, if they failed 
fo get permission to drill, and they were in 
need of land for storage purposes. Their 
delay in utilising.the land in this manner has 
been satisfactorily explained and I think it 
is quite clear that if Government had not ac- 
quired the land and had refused permission 
to drill, the appellants would have used it for 
storage purposes and that there is nothing 
hypothetical about the matter. 

The foarth head’ mentioned in section 23 

(1) C. I. Ct. No, 801 gf 1886. 

(2) 25 C. 346. 


(1) has been referred to, but I think itis 
clear that the appellants are not entitled to 
any compensation under this head. "T'hedam* 
age caused to their other property or earnings 
was caused by the severance of the land 
from their other lands and not in any other 
manner. 

Further, laking.the view he did. of the 
words "sustained at the time of the Collector's 
taking possession” the learned  Diatrict 
Judge erred in wêlasing to go into the ques- 
tion of the market-value of the land. His 
interpretation of section £5 (1) is wrong: It 
is the total claim that may not be exceeded, 
not the claim under any particular head, To 
expect an owner tocorreetly classify the heads 
under which compensation canbe granted and 
to penalize him in the manner in which the 
District Judge has done for making a mistuke 
would obviously be inequitable. Moreover, the 
plain grammatical meaning of the words used 
in section 25 (1) is that the total claim shall 
not be exceeded. 

The' Collector took as a basis for fixing the 
market-value two previous sales of the same 
land. The first was asale by the agent of 
the Pongyi who livedin the Kyaung on the 
land for Rs. 5,000 to Messrs. Jamal Bros., 
owners of some oil-wells.' The Collector re- 
alized that this sale was not necessarily a 
good criterion. Buthe considered that the 
second sale, namely, by Messrs. Jamal ‘bros, 
to the appellants was a good criterion be. 
cause it was a sale by one oil-well owner to 
another. The Collector, however, was either 
unaware, or else overlooked the fact, that tlis 
sale wasa mere paper transaction, as Messrs. 
Jamal Bros. and the appellants had amalga- 
mated into one firm. 

The price paid for the land to U. Hlaing 1s 
certainly not a good criterion. Asa site for 
a monastery, no doubt, the land would, not. 
be worth Rs. 5,000, or anything like that 
sum. U. Hlaing, no doubt, knew that this 
land was coveted by the oil-well owners in 
the vicinity and that they would give a good 
price for the land, but it by no means fol. 
lows that he got the best price for it, He, no 
doubt, was glad to take Rs. 5,000 for the land 
as that'sum was so much in excess of the origi- 
nal value of the land. The proper criterion 
is the price which other oil-well owners in the 
vicinity would be willing to pay for the land. 
They would, of course, Fave an eye to its po- 
tential value, . 
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If this criterion be taken —and I think it is 
the only fair one to take—then compensation 
awarded under the first head of section 23 
(1) and compensation awarded under the 
third head of that section overlap, because 
it is only the situation of the land which 
gives it its’special value to oil-well owners in 
the vicinity. I think, therefore, that it will 
be best to consider the full market-value of 
the land, taking it as land capable of being 
used by any of the owners of the adjacent 
oil-wells for purposes of storage, erection of 
offices, etc., and to award no separate com- 
pensation -under the third head of section 23 
(1), Land Acquisition Act. This is the course 
which the appellants wished to ba followed 
when they applied for permission to amend 
their claim. 

Ib has been expressly stated that the 
‘Government does not question the credibility 
of the witnesses, and so their evidencesmay be 
taken as representing their honest opinions. 

The first witness, who is the agent of the 
Rangoon Oil Company, values the land at 
Rs. 30,000. He says that itis the only piece 
of land in the vicinity available for storage 
purposes and that had the appellants retain- 
ed the land, they would have been able to save 
Rs. 200 a month in cartage and would pro- 
bably have been able to rent out half of the 
land at a high rental. 

The next ‘witness, who is the Manager of 
‘the Nath Singh Oil Company, values the 
land at Rs. 25,000 to Hs. 30,000 and says 
that if the Company of which he is the 
Manager had owned it they would have saved 
Rs. 100 to Rs. 150 a month in cartage, 

' bot that the appellants work on a large 
scele and consequently spend more in 
‘cartage. 

The rest witness is the appellant's agent. 
He estimates that the land would have saved 
the Company Rs. 7,396 perannum or Rs. 616 
per mensem. I am unable to follow his cal- 
culation, which appears to be wrong and his 
estimate is probably much tomhigh. But his 
statement thatif the appellants had the land, 
they would savethe wazes,- depreciation of 
carts and bullocks-and upkgep-expense is in- 
telligible enough. er 

That. is the whole of the evidence. The evi- 
dence of the first witness agrees very well 
with that of the second. That of the third, 
the appellant’s agent, is probably biassed. 
Taking into consideration the principle that 

. . 
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when there is a doubt in such cases, the pene- 
fib of the doubt should be given to the 


owner of the land: which is acquired against 


his wil by the Government, I think the 
saving which the appellants would have 
effected, had the land remained their pro- 
perty, may be taken at Rs. £00 per mensem. 
The capitalised value of this saving, taking 
the rate of interest, which the appellants 
themselves say, is the ruling rate, namely, 
12 percent. per annum, is Rs. 20,000. 
That represents the value of the land to 
them. To this must ba added 15 per cent. or 
Rs. 3,000. 

I accordingly modify the award of the Dig- 
trict Court andaward tothe appellants the 
sum of Rs. 23,000 with custson that amount 
in both Courts. i 


(s. c. 4 Bur. L, T. 254.) 
. LOWER BURMA CHIEF COURT. 
Civi, Reviston No. 95 or 1910. 
June 19,.1911. : 
Present: —Mr. Justice Ormond. 
GIRDHARLALL RANCHODDAS— 
APPELLANT 
VETEUS 


MULLA MAHOMED—Responpenr, 

Civil Procedure Code (Act V of 1908), 8749, O. XXI, 
v.l8—Eqwuities of judgment-debtor against decree. 
holder—Practice — Procedure. 
~- M. obtained a decree against K., in November, 1909 
and sold itto C. C. notified this transfer to E. in 
February 1910. Subsequently, on the 15th March 
1910, K. obtained a decree against C. which he 
sold to X. On 29th March 1910, C. got M's decree 
against K. transferred to his name and as this decree 
was for a larger amount, obtained the Court's order 
on lOth May to set off K.s decree against dl.’s 
decree under Order XXI, rulo 18 of the Civil Pro. 
cedure Code. X. then applied for tho revision of 
this order on the ground thathe was a bona fide pur- 
chaser: 

Held, that after 29th March, C. had a decree against 
K. and K. had a decree against C. These decrees could 
undoubtedly have been set off and though X. at the 
time of his purchase from K, might not have known 
of Cs decree against K., section 49 applied and 
therefore, the order was rightly made. i 
| Application for revision of the order of 
the Judge of the Court of the Small Causes, 
Rangoon, in Civil Miscellaneous No, 588 of 
1910, dated 9th June, 1910. 


Mr. Dantra, for the Appellant. 
Mr. Bilimoria, for the Respondent, 
* 
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Judgment.—One Masani obtained a 


decrte against Kothary in the Small Cause, 


‘Court in November 1909. Masani sold his 
decree to the respondent in February 1910, 
and respondent served a notice on Kothary 
for the decree to be transferred into 
his name. On the 15th March 1910, 
Kothary obtained a decree against the rə- 
‘spondent in the Small Cause Court and on 
ihe 21st March, Kothary applied for execu- 
‘tion against the, respondent. On the 22nd 
March, respondent paid the money into 
Court and obtained nn order ez parte for the 
money to be detainedin Court. On the 23rd 
March, the petitioner applied for the decree 
to be put into his name, he having purchased 
it from Kothary. On the 29th March, re- 
spondent got the decree against Kothary 
transferred into his name. Masani’s decree 
against Kothary - was for the larger amount. 
On the 10th May, respondent obtained 
an order to set off one decree against 
the other under Order XXI, rule 18 and 
against that order the petitioner applies in 
revision on the ground that he was a bona fide 
purchaser without notice of respondent’s dec- 
ree against Kothary. Section 49 of the Code 
says: Every transferee of the decree shall hold 
the same subject to the equities, if any, which 
the judgment-debtor might have . enforced 
against the original decree-holder.” After 
the 29th March, the respondent had a decree 
against Kothary.and Kothary had a decree 
against respondent. These decrees could 
have been undoubtedly set off and though peti- 
tioner at the time of his purchase from Koth- 
ary might not have known of the respondent’s 
decree against Kothary, I think section 49 ap- 
plies and the order was rightly made. It is also 
-urged for petitioner that on the 22nd March, 
the order obtained by respondent ex parte to 
detain the money paid in by him was wrong 
and if it had not been made, Kothary, the peti- 
lioner's assignor, could have drawn out the 
money on behalf of petitioner. But I doubt 
if the respondent would have paid the money 
into Court without such an order and the fact 
that he may have obtained the detention of 
the money wrongly does not, I think, preclude 
him frcm setting off these decrees. The ap- 
plication is, therefore, dismissed with costs 2 
gold mohurs. 
* Application dismissed. 


INDIAN CASES. (s mel 


> Han 


(s. c. 4 Bur.L. T. 255.) ^ 
LOWER BURMA CHIEF COURT. 
SPECIAL SECOND Civiu Arrear No. 107 
or 1910. 
June 4, 1911 
Present: —Mr. Justice Twomey. - 
MG YE—DEFENDAST— APPELLANT. 
versus i 


MY AUNG THA AND ANOTHER— PLAUNTIFES | 


— RESPONDENTS, 2 

Agency—HEvidence to prove authority to executeand 
register a document—No mention of the name oy the 
principalin the docwment—Estoppel— Entry of hus- 
band's name as joint occupier, effect of—Civil Pro- 
cedure Code (Act V of 1908), O. I, v. 9—Misjoinder of 
parties. . 

A conveyance, it was alleged, was executed 
by the husband and the son of a woman as her agents 
but the woman’s name was nowhere mentioned in 
the conveyance and the husband and the son did not 
sign as agents for any one: 

Held, that the husband and the son were not the, 
agents of the woman and that she was not bound 
by the conveyance. P 

The entry of a person's name in the Revenue Maps 
as joint occupier with X. would not estop X. from 
claiming the lands as her sole property. Such 


an entry merely shows that the other man was in ' 
: joint possession with X. and a transforee before taking 


the ipanveyance is bound to inquire as to the title of 
each. 


A suit cannot be defealed by misjoinder of parties. 

Appeal from the judgment and decree of, 
the Divisional Court of the Delta, passed in 
Civil Appeal No. 61 of 1909, allowing the ap- 
pzal of the second appellant (Ma Ke Mi) and 
altering the judgment and decree of the Sub- 
Divisional Court of Myamgaza, in Civil Re- 
gular No. 29 of 1908. : 

Mr. Palit for My Thin, for the Appellant. 

Judgment. The lower Courts cor- 
curred as to the facts of this case. Both’ of 
thent held that the lands in suit belong to the 
second respondent, Mi Ke Ma as per payin 
property and that her second husband, the 
first respondent, Aung Tha has no right, 
title or interest in them. Also that Aung 
Tha, jointly with hisson Paw Lu, received 
the consideration mentioned in theconveyance, . 
(lt is described as a mortgage in the plaint 
but is really a deed of sale.) These findings 
of fact appear to me to be fully supported by 
the evidence on the record and the learned 
Counsel for the appellant does not urge that 
they should now be disturbed. 

The lower Courts differed only on the ques- 
tion whether Aung Tha und Paw Lu were act- 
ing with Mi Ke Ma’s authority in executing 


the conveyance, The Divisional Judge rejeot- - 


1 - 


"SN 


` 


- of appeal. 1 
' the conveyance should bə cancelled and for 
“any other relief that the Court should think 
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ed the, evidence on this point as highly im- 


"probable, Aung Tha being a ‘crack-brained 


person whom Mi Ke Ma would not be likely 
to entrust with such a power, and Paw Lu the 
other executant being a mere boy. The three 


' witnesses said that Mi Ke Ma was asked to 


come and join in the conveyance but excused 
herself as her child was sick and said that she 
would agree to anything that her husband 
and son might do. They do not say that she, 
in go many words, expressly authorized her 
son and her husband to act as her agents, 
though it is, no doubt, a legitimate inference 
from the evidence that such was her intention. 
The Sub-Divisional Court regarded the three 
witnesses as men of substance, but the Divi- 
sional Court considered their evidence as very 
unlikely to be true and remarked on the dan- 
ger of allowing one person to execute and re- 
gister a conveyance for another person and 
“letting the conveyee perfect his title by oral 


evidence of the kind here produced, evidence 


that can be got cheap in any part of the Delta.” 
Without endorsing these remarks in full, I 
share the Divisional Judge’s distrust of oral 
evidence of this nature.. I note, moreover, that 


.neither Aung Tha nor Paw Lusigned the docu- 


ment as agent for Mi Ke Ma. Not only is 
Mi Ke Ma’s name omitted altogether from the 
conveyance but the ostensible vendors, Paw 
Lu and Aung Tha, covenant that "the land is 
free from any claim by heirs, wife or children." 
This may be a common form, but itis nob con- 
sistent with.the view that the vendors pur- 
ported to act for Mi Ke Ma as well as them- 
selves. On the whole, I see no sufficient reason 
to dissent from the Divisional Court's finding 
that the conveyance does not bind Mi Ke 
Ma. 

Tt remains to consider the legal arguments 
urged in paras. 2 and 4 of the memo. 
The plaintiffs jointly prayed that 


fit to grant them. The Divisional Court 
holding that the conveyance was invalid only 
as regards Mi Ke Ma’s interest in the pro- 
perty, granted her a declaration to that effect, 
but this declaration was subject to a rider as 
to the liability of her eldest' son, Paw Lnu's 
share. 
cancellation of the document so far as Mi Ke 
Ma’s interest in the property was concerned. 
1 think the order was covered by the provi- 
sions of Order XLI, rule 83.. It is urged tat 


D 
. 


Thus, the Court virtually ordered the: 
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Aung Tha and Mi Ke Ma alleged distinct 
causes of action and that they should, thére- 
fore, have sued separately. Tt is too late to 
raise this objection. The suit cannot be 
defeated by misjoinder of parties (Order I, 
rule 9). Moreover, I cannot agree that there 
has been any misjoinder. It is true that 
Aung Tha’s claim was based on failure of 
consideration, while Mi Ke Ma’s claim was 


‘based on her want of consent to the con- 


veyance. Neverthless, they were rightly join- 
ed as plaintiffs as they sued for the same re- 
lief in respect of the same transaction (Order 
I, rule 1). 

The plea of estoppel in para. 4 of the memo. 
is based chiefly on the entry of Aung 
Tha’s name in the Revenue Maps for 1906.07 
as Joint oceupier of the land with Mi Ke Ma. 
That circumstance would not estop Mi Ke 
Ma from claiming the lands as her sole pro- 
perty. It merely showed that Aung Tha was 
in joint possessioa with his wife and it was foi 
the appellant, before taking the conveyance, 
to inquire as to the title of each, There is 
nothing toshow that he made any inquiry 
whatever, and, in these circumstances, no es- 
toppel can arise. 

The appeal is dismissed. As the appeal 
has been heard ex parte againat the respond 
ents there will be no order as to costs. 

Appeal dismissed, 





[s. c. (1911) 2 M. W. N. 190.] 
MADRAS HIGH COURT. 
Seconp Civi, APPEAL No. 190 or 1909. 
April 20, 1911. 

Present: —Sir Ralph Benson, Judge, and 
. Mr. Justice Sundara Aiyar. 
GOPALASAMI 1Y ER—PLALNTIFE — 

APPELLANT 
versus 
SUBRAMANIA SASTRI—Derenpant— 
RESPONDENT. 


Limitation Act (XV of 1877), Sch. II, arts. 49, 145 — 
Person entrusted with ajewes tovaise a loan on it— 


- Re-payment of the loan—Retention of jewel—Depositee - 


or pledgee—Agent—Suit for recovery of jewel. 

A. entrusted a jewel to B. to procure a loan for A. 
.B. pledged the jewel and obtained the loan. After 
the loan was paid-off, B. got back the jewel and 
retained possession of it. A. “then made a demand on 
-B. for the return of the jewel. B, refused to return 
the jewel. More than three years after the letter of 
demand, but within three years from the date of 
this refusal, A. sued B. for the recovery of the jewel: - 

. 
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Held, (1) that the suit was governed by Artiole 
49 ef tho Limitation Act, Article 145 ofthe Act 
being inapplicable as there was no agreement that 
the jewel should remain in deposit with B. after 
re-payment of the loan. 

(2) That the suit was within time having been 
brought within 3 years from the date of B's refusal. 

Mere silence on the part of B., when he received 
A’s letter of demand, did not amount to refusal. 

Gopal Chandar Bose v. Surendranath Dutt, 12 C. W. 
N. 1010 at p. 1014, followed. 


Second appeal against the decree of the 
Subordinate Judge’s Court of Kumbakonam 
in Appeal Suit No. 471 of 1909, presented 
against the decree of the Court of the Dis- 
trict Munsif of Mannargudi in Original Suit 
No. 49 of 1908. 
` Mr. 8. Krishnamurti Iyer, for the Appellant. 

Mr. S. Srinivasa Iver, for the Respondent. 

Judgment.—tThe plaintiff handed 
over the jewel to the defendant to procure a 
loan for the plaintiff. The defendant obtained 
the loan, After the plaintiff had paid it off, 
the defendant, who had got back the jewel, 
retained possession of it. The plaintiff made 
a demand on defendant for the return of it by 
Exhibit Bon 18th August 1904. The de- 
fendant’s refusal to return was on 29th April 
1908 (Exhibit III) and the suit was in- 
stituted on 18th February 1903, i.e., within 
three years after the defendant's refusal. 
The plaint does not allege that there was 
an agreement that the jewelshould remain 
in deposib with the defendant after the 
re-payment of loan; Article 145 of the Indian 
Limitation Act, 1908, would, therefore, ap- 
parently be inapplicable. But the defend- 
ant must be taken to have held possession 
of the jewel on behalf of the plaintiff until 
the date of Exhibit III. We are, there- 
fore, of opinion, that under Article 49 of 
the Indian Limitation Act, 1908, the suit is 
not barred by limitation. We are unable 
toagree wilh Mr. Srinivasa Aiyar’s conten- 
tion that mere silence on defendant’s part 
when he received Exhibit B would on this 
account amounts to refusal. See Gopal Chandar 
Bose v. Surendranath Dutt (1). We reverse 
the decree of the lower Appellate Court and 
restore that of the Munsif with costs both 
here and in the lower Appellate Court. 


Decree reversed, 
(1) 12 C. We N. 1010 at p. 1014, 
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(s. c. (1911) 2 M. W. N. 197.] 
MADRAS HIGH COURT. 
Civit Revistoy Permios No 81 or 1911. 
August 17, 1911. 
Present: —Mr. Sundara Aiyar. 
In re GOPALA AIYAR—PLAINTIFF— 


PETITIONER, 
Practice—Pinding —Dejence—- Variance — Court's con- 
clusion— (Case of neither party. 
It is not an uncommon thing for a Court to arrive 
ata conclusion that the truth is not what cithe} party 
has stated but that it is something else. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge’s Court of 
Trichinopoly in Small Cause Suit No. 997 of 
1909, dated 29th September 1910. 

Mr. A. Visranatha Atyar, for the Peti- 
tioner. 

J udgment.—tThere are no grounds for 
interfering in revision in this case. The 
Judge believes the defendant's evidence that 
he did not put his initials to the accounts in 
token of his admission of any settlement, or of 
the correctness of the accounts. 

It is urged that the defendant did not say, 
either in his written statement or in his 
evidence, that the accounts were surrepti- 
tiously removed from his house by the plain- 
tiff and that the Judge’s finding is at vari- 
ance with the defendant's case. Apparently, 
there is the variance relied on, but nothing is 
more common than for a Court to arrive ab 
the conclusion that the truth is not exactly 
what is put forward by either party but 
something else. The material question was 
whether the accounts were settled between 
the parties and on that point the Subordinate 
Judge disbelieved the defendant. As to how, 
exactly, the plaintiff was able to produce the 
accounts with the initials of the defendant, 
and whether the defendant's story on the 
point was acceptable or not, it is enough that 
the Subordinate Judge was unable to: accept 
the plaintiff's story of settlement and was 
prepared to accept the defendant’s testimony 
that there was no settlement. Moreover, the 
Subordinate Judge finds that several of the 
items in the accounts were incorrect. And in 
that case, the settlement would be liable to be 
re-opened and adecree could not be given 
to the plaintiff on the basis of the settled ac- 

count. 

I dismiss the petition. 

Petition dismissed, 
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IMPERATOR V. MISRI. . 
: (s.c. 5S. L. R. 81) * 

SIND JUDICIAL COMMISSIONER’S 

; COURT. 
OniMINAL APPEAL No. 43 or 1910. 
Mareh 9, 1911. 
Present; —Mr. Pratt, J. C., and Mr. Hay ward, 

A. J. C. 

IMPERATOR, 
versus 

MISRI walad SANW AL AND OTRER3— 
APPELLANT. 

Evidence— Admissibility Confession recorded by 
Magistrate taking part in investigation—Panchnama— 
List of property found and places searched—Stateéments 
of accused and witnesses Criminal Procedure Code 
Act (V of 1898), ss. 103, 164. 

Confessions recorded by a Magistrate, who directs 
a Police investigation, or who holds a preliminary 
inquiry, are admissible in evidence when they have 
been voluntarily made. A Magistrate is not dis- 
qualified from performing his duty of recording 
voluntary confessions merely because he took part in 
the Police investigation. Buthis personal relations 
with the investigating Police should not be such that 
an accused, who had been forced to make a false 
confession by the Police, would think it of no 
avail to tell the truth to the Magistrate. 

A panchnama is not evidence of the statements of 
the accused and witnesses embodied therein. In so far, 

_however, as itis a list prepared under section 103, 
Criminal Procedure Code, of property found and 
places searched, a panchnama should be proved and 
exhibited as relovant evidence of those matters. 

* Crown v. Baloch Khan, 4 S. L. R. 38 at p. 41; 7 Iud. 
Cas. 601; 11 Cr. L. J. 498, explained. 

Appeal against the decision of the Sessions 
Judge, Hyderabad. 

Mr. Wadhumal Udharam, for the Appel. 
lants. .. 

The Public Prosecutor, for the Crown. 

Judgment.—The first eight appel- 
lanis were accused Nos. 1, 2,3, 4, 5, 8, 9, 
and 10 in the lower Court and have been 
convicted. of the offence of dacoity and 
sentenced tc rigorous imprisonment. for 10 
years each. The ninth appellant was accus- 
ed No. 11 in the lower Court and has been 
convicted ofan offence under sestion 412, Indian 
Penal Code, and sentenced to suffer rigorous 
imprisonment for 3 years. 

There is no question as to the fact of the 
dacoity which took place on the evening of 
the 10th July 1910. The dacoits were an 
armed gang. They used considerable violence, 
firing a gun shot into one bania’s face and 
breaking the arm of another man. 

The District Superintendent of Police 
arrived in the village on the 13th July and 
began his investigation on that date. The 
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«that they had identified two zemindars, Hamir 
and Sahibkhan, among the daeoits. They 
said that Sahibkhan spoke to the Patel 


“half an hour before the daeoity and then rode 


away and returned with the dacoits. They 
also said they had identified two other 
zemindars, Hakimand Rakhio, Hakim ad- 


mitted his guilt to the District Superintendent 
ofiPolice who arrested all these zeméndars, and 
the Patel that day or the next day. 

On the 14th, the District Superintendent of 
Police with Gul Hussain, zemindar, went to 
and searched the houses of some Shars for 
arms. On that day, the District Superin- 
tendent of Police says that he received infor- 
mation as to the names of some of the dacoita. 
He forgets what names these were, but his 
Inspector, Kadirbux, remembers that they 
were the names of Misri and of another man 
Faizu who haa since died. 

The next day, the 15th, the District Superin- 
tendent of Police was at Khahi ard received a 
report that Misri had been arrested with a horse 
suspected to have been stolen. The Sessions 
Judge says that the Nistrict Superintendent of 
Police.at once noticed that the description of 
the horse in the report tallied with that of a 
horse stolen in the dacoity and that this was 
the first important clue. As a matter of fact, 
the report merely corroborated information 
already received and when the Inspector was 
sent to Tando Allahyar to investigate the 
matter, he took with him two zeméndars to 
identify Misri, č. e., to identify the arrested 
Misri with the Misri against whom informa- 
tion had been given the day before. Kadirbux 
completed his investigation at Tando Allahyar 
on the 16th and 17th and Misri was brought 
before the District Superintendent of Police at 
Khahi on the 17th, 

On the 18th Mirshah, Sub-Inspector of 
Sinjhoro, who had been sent for by the Dis. 
tricb. Superintendent of Police to assist in 
the investigation, received information from 
two zemindars, Gul Hussain Exhibit No. 43, 
and Sullimulla, Exhibit No. 39, that accused 
No. 2 had made a confession to them that he 
was one of the dacoits. The Assistant 
Superintendent went to Phul, the village of 
this accused, and searched his house, but 
found no stolen property. But next day, 
the 19th, accused No. 2, in consequence of 
inducement held out to him by the zemindars, 
took the Police to Banosar, a vilfage, six miles 


bantas gave definitg information to the effect ,distan!, and produced past of the stolen 
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property from a biding place under a tree. 
Bannesar is half way between Phul and 
Luhkhan where the dacoity had taken place. 
This accused was placed before the  Dis- 
trics Superintendent of Police the same 
day, the 19th, and he gave information as 
regards accused Nos. 1 and 3 to 8 and Faizu. 
On the 21st the Assistant Superintendent 
went to the village of Kathore in search of 
Faizu and accnsed Nos. 3 and 4. He searched 
the houses of these accused, but found no- 
tbing. The next day Faizu was brought in 
with 
enc2uraged accused Nos. 3 and 4 who each 
produced stolen property from different 
hiding places by a karia. These accused 
were brought to the District Superintendent 
of Police’s camp at Khahi on the 22n¢ and on 
the same day accused No. 5 was bronght in 
from his village of Hot in the Khipro Taluka. 

On the 23rd accused No.' 5 produced a 
bundle of stolen ornaments from a hiding 
place, a mile distant from Khahi. On the 


24th these accused, i.e., Nos. L to 5, were sent ' 


to the Magistrate to record confessions; and 
on that day three of the zemindars who had 
been arrested on. the 13th and 14th were 
released “from custody. Two others, Sahib 
Khan and Hamir Shah, were not discharged 
until the case had been committed to the 
Magistrate. 

These five accused named in their confes- 
sions before the Magistrate accused Nos. 8,9 
and 10 ,and Miralishah started for Shivlo, 
the village of acensed No. 8, in search of 


them. He reached Shivlo on the 28th and ` 


found that accused No. 8 had been 
taken to Khahi by his master Hakim 
the zemindar, who had been released on the 
94th. Accused No. 8 was sent to Shivlo on 
the 2&th and he produced that day ornaments 
and cloth which had been buried in different 
places near Shivlo. Accused No. 8 said 
that accused Nos. 9 and 10 were at Pirano 
Pahar and the Assistant Superintendent 
went there the same day. Accused No. 9 
gave upa cloth and accused No. 10 gave 
up Rs. 5 in cash. They said the rest of 
the property was with a relative, Sahib, at 
Ghulam - Nabi Shah’s village and with 
Manghan, accused No. 11. The Assistant 
Superintendent went to Ghulam Nabi Shah’s 
village on the 1st August and the next day 
Sahib produced a bundle of stolen ornaments. 
The Assistant Superintendent returned tà 
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BE : 


Khani with acoused Nos. 8, 9 and 10, visiting 
on the way Elachi, the village ere accused 
No. 1l had a house, Accused No. 11 was not 
there. He was sent for and brought in from 
Jodbpur on the 8th August. Accused Nos. 
8 and 9 recorded confessions on the 10th 
August. 

The Sessions Judge has placed little 
reliance on identification tests of the accused 
carried out in the course of his investigation, 
and the convictions of the appellants are 
based almost solely on their production of- 
stolen property coupled with the confessions: 
of some of them. 

The theory putforward in the appeal is 
that the real culprits are the zeméndars who 
were identified. by the banias on the 13th 
July and that the present accused have been 
sacrificed in order.to save these zemindars. 
It is suggested that the zemzndavs who assisted 
the Police in the investigation recovered the 
stolen property from information given by 
the arrested zemindars—that the production 
of this stolen property by the accused was a 


‘sham—and that the accused were induced 


by false promises to make confessions impli- 
cating themselves. i 

The Sessions Judge brushes aside the 
identification by the bantus on the 12 th 
July with the remark that it was a "rash 
identification by  pauic stricken bantas.” 
We are unable, however, to understand wliy 
the banzas should have done anything rash 
on the 8rd day after the dacoity, or why they 
should have been panic stricken when the 
District Superintendent of Police and two 
Inspectors of Police were in their village. 
Indeed, although the District Superintendent 
of Police professes himself to be quite certain 
ofthe innocence of these persons, the Public 
Prosecutor has been constrained to admit that 
they probably had some connection with the 
dacoity. The bantas said that they had seen 
Sahibkhan come into the village and speak 
to Rabadino Patel and ride away, only to 
return half an hour later with dacoits. 
They also said they had seen Hamir Shah, 
Hakim and Rakhio. Now, according to the’ 
account given of the dacoity in the confessions, 
accused No. 8 was sent ahead into the village 
to reconnoitre. He was arrested on sus- 
picion in the village by Mahrab, Exhibit 
No. 28, who with Obhayo, (Exhibit No. 
29), took him to the shop of Pohumal, 
Exhibit No, 80, Rabadino Patel was sent 
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for the Pokumal's shop and while Rabadino 
was questioning him the dacoits. entered 
the village and fired a gun (Exhibit No. 30). 

ow, Mahrab says that while accused No. 
8 wasat Pohumal’s shop Sahibkhan came 
up and then rode away (Exhibit No. 28). 
Again, accused No. 2, in his confession has 
stated that Sahibkhan and Hamir Shah 
met them outside the village and told them 
that accused No. 8 had been arrested and 
that they then raided the village and fired 
a gun. The bandas’ statements about 
Sahibkhan, Hamir Shah and the Patel seem, 
therefore, in a great measure to be confirmed 
by the confessions of accused Nos. 2 and 8. 
It is significant that the prosecution have 
not put Rabadino Patel into the box to 
‘testify to the arrest of accused No. 8 in 
the village, although all the less important 
persons Mehrab, Obhayo and Pohumal have 
been cited. 

Now, all these zemindars were arrested 
and kept in custody during the conduct of the 
Police investigation. Three of them were not 
released until the 24th of July when the con- 
fessions of accused Nos. 1 and 5 were obtained 
and two others were not released until the 
inquiry commenced i in the Court of the Com- 
mitting Magistrate. Again, Hakim zemin- 
dar after his release on the 24th sends for 
his servant accused No. 8 to Khahi and 
then accused No. 8 is sent back to Mr. Mirali 
Shah who arrested him at Shivlo. 

It is not surprising, therefore, that, although 
the investigation was conducted by the 
District Superintendent, Policə, in person, 
it sbould be seriously pressed upon us that 
the methods of that investigation were not 
above suspicion, 

We have given this matter our most serious 
consideration, and have come to the conclu- 
sion that the evidence as to the production 
of the stolen property is trae and that 
the suspicious circumstances that we have 
just discussed merely indicate that the Police 
have worked along the line of least 
resistance. They have not pressed the case 
against the chief offenders or organizers of 
the dacoity, but have contented themselves 
with collecting evidence against the humbler 
members of the dacoit gang. 

Our reasons for comiog to this conclusion 
are, in the first place, that there is no evidence 
. that the friends or relations of the arrested 


semindars played any part in bringing about, 
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the production of the stolen property. This 
was done chiefly through the agency of zemin- 
dars Haji Sohrab, Sallimulla and Gul Hussain 
and there is no suggestion of any convection 
between them and the arrested zemzndars. 
Again, if the Police were in possession of 
the stolen property before the arrest of 
the accused, then the simplest course would 
have been to pretend that this proparty had 
been found in the accused’s houses. But the 
house of accused No. 2 at Phul was searched 
on the 18th and nothing was found in 
it. It was only on the next day that the 
accused took the Police six miles off to 
Bannesar and showed the stolen property 
hidden in a field. If this restoration in the 
field was a pretence, surely the farce could 
have been enacted more easily the day before 
at Phul So also with accused Nos. 3 and 
4; their houses were searched in rain at 
Kothar onthe 21st, bub ib was not till the 
next day that they restored property hidden 
in ihe fields. So also with accused Nos. 9 
and 10; they produced only insignificant 
articles at their houses and the major part 
of their booty was recovered from Sihat 
and Mongan. Again, the confessions 
implicate others besides those arrested and 
these accused are scattered over a wide 
area from Tando Allahyar on the west 
to the interior of the Thar Parkar Dis- 
trict and even Jodhpur on the east. There 
would have been no occasion for the Police to 
cast their net so wide if they were merely 
getting up a false case to screen the 
zemindars. And, lastly, the very fact that one 
of the accused implicates two of the arrested 
zemindars in his confession conflicts with 
the theory that he is an innocent victim. 
The confessions were, no doubt, made aftér 
the accused had been several days under 
arrest,—but, on the other hand, the 
Magistrate has been examined as a witness 
in the case and has deposed to the fact that 
Tt is suggested 
that as the Magistrate took part in the 
investigation the confessions should not have 
been recorded before him. But, under the 
Criminal Procedure Code, it is the duty of 
the Magistrate who directs a Police investiga- 
tion or who holds a preliminary inquiry to 
record statements under section 164. Tt is 
the duty of the Magistrate to see that the 
accused confesses voluntarily* and to record 
his confession truly. Ite is idle to say that 
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the Magistrate is disqualified from perform- 
ing those duties merely because he took 
part in the Police investigation. On the 
otber hand, the Magistrate's personal rela- 
tions with the investigating Police should 
not be such that an accused who had been 
forced to make a false confession by the 
Police would think it of no avail to tellthe 
truth to the Magistrate. There is no evi- 
dence, however, of any such personal intimacy 
in the present case. On the contrary, the 
Magistrate states that he had reported against 
the Police with reference to their conduct of 
the investigation. 

The confessions are in such detail and 
so full, of incidents about which there is 
extraneous corroboration that there can be no 
doubt but that they are true so far as they 
go. Such incidents are the meeting place 
ab the Gurhalwah, the reconnoitering ex- 
pedition of accused No. 8 and his arrest by 
the villagers, the raid into the village soon 
after his arrest, the firing of the gun by 
Faizu, the fight with the buntas, the injury 
of accused No. 8 and his being carried off 
on a stolen horse which was afterwards 
given to Misri, accused No. 1. We say that 
the confessions are true so far as they go, for 
all of them, with the exception of that of 
accused No. 2, withhold the names of the 
organizers of the dacoity. 

We need not discus the evidence as to 
whether the property Testored is the property 
Stolen at the dacoity. The evidence on this 
point is overwhelming. It has been adequately 
dealt with by the Sessions Jadge and the point 
is practically admitted in the theory which 
underlies the arguments of the appellants’ 
Pleader. 

We now lake the case of each accused 
separately. 

Accused No. 1 came to Tando Allabyar on 
the night of the 11th, that is, the night after 
the dacoity, with the stolen horse. He bought 
grass from Sidick, Exbibit No. 14, who 
took him to the Otaro of Jumo, (Exhibit 
No. 18) where he was also seen by a 
traveller, Exhibit No. 15, and bya patrolling 
Constable, Exhibit No. 16. He fled from 
the Otaro that night. The Constable des- 
eribed him to Syed Hydershah, Exhibit 
No. 17, who arrested him on the 13th, The 
horse and trgppings had been stolen in the 
dacoity. He has. made a confession and has 
been rightly convicted: - . 


INDIAN CASES. 4 


[194] 


Aceused No. 2 made a confession which was 
excluded from evidence as he was admittedly 
promised a pardon if he confessed. He, how- 
ever, produced stolen property at Bannesar 
half way between his village and the scene of 
the dacoity. He is named by the other 
accused as a dacoit and he gave information 
which led to the arrest of the other 
accused and the recovery of more stolen 
property. He has been rightly convicted. 

Accused Nos. 3 and 4 have both confessed 
and produced stolen property and there can 
be no doubt as to their guilt. 

Accused No. 5 confessed and "S 
some stolen property at Khabi. He also 
told the Police that some other stolen pro- 
peity had been deposited by him with a 
wohan, Bhagan, and this was produced by 
Bhagan on the 25th. It is curious that he 
Should describe this production in his 
confession of the 24th--Bhagan, however, 
paid two visits tothe Police Thana, on the 
first occasion the accused told her to produce 
the property. She then went back to her 
village and on the second visit to the Police 
Thana returned with the property. It is 
possible as the Sessions Judge thinks that 
the accused was describing the first visit or 
described as done that which he intended 
to do. The confession, however, is in 
detail and gives the names of all the cther 
dacoits and is corroborated by the produc- 
tion of other stolen property at Khahi 
and these facts, quite apart from the 
Bhagan incident, are sufficient to justify the 
conviction. 

Accused No. 8 has not outs confessed and 
produced ornaments stolen at the dacoity 
but he was identified at the time of the 
dacoity. He was the man sent to recon- 
noitre and was arrested by Mehrab and 
seen by Obhayo and Pohumal He had 
also a wound on his head which he 
admitted to have received in the fight with 
the bantas. There can pe no doubt as to 
his guilt. 

Accused No. 9 angina a muslin cloth 
at his house at Pirana Pahar on the 30th 
July and then he and accused No. lO took 
the Assistant Superintendent to Ghulam 
Nabi’s village where his aunt: Sihat lives. 
Sihat produced a bundle of the ornaments 
stolen at the dacoity. Bihat denies this 
but the evidence of her production is over- 
whelming. Chutto admitted in his confession 
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that thé cloth: that- he produced and that the 


major part of the ornaments Sihat -producad ` 
were his share of the spoils of the dacoity. . 


He has' been rightly convicted. ` 
Accused No, 10 gave up Rs. bat Pirano 


Pahar and pointed to some of the orna-- 


ments which Sihat produced. These orna- 
ments Chuto, accused No. 9, says in his 
confession had -been given him by Vali, 
accused No. 10, for deposit with Sihat. 
Accused’ No. 10 also told the Police that he 
had given a cloth to Rupa, Rupa has pro- 
duced this cloth which the complainant has 
identified, This accused Vali. No. 10, is 
named in all the other confessions as a 
dacoit. Hé also told the Police that he 
had -given‘stolen property to Mangan and in 
consequence of this information Mangan was 
arrested in possession of stolen property. 


This accused is, therefore, shown to have been | 
y . 4. 498. 
: given. information corroborative of the con- , 


in possession of stolen property, to have 


fession of Chuto, accused No. 9, which im- 
plicates him and to have had knowledge of 
Mangan's | possession . of stolen property. 


These facts, coupled .with the confessions . 


of the other aceused, establish his guilt. 


“Accused No. ll, Mangan, was named by ` 
.to the Assistant ` 


accused No. 10, Vali, 
Superintendent “on ihe Ist August. The 


Assistant’ Superintendent looked for him ` 
at his" house at Efachi on the 2ud August, but: 
He had been ques- : 


he had left the village. 
tioned on suspicion by Haji Sohrab who wasa 
frietid- of accused Nos.-9 and 10 who had-been 
named ‘as dacoits'by ‘accused: No. 2. This 
was on the 17th July and he then said 
that Chato and Vali had disappeared, he 
did'not know ' where, (Exhibit- No. 834). 
Ten or- twelve days later he disappeared 
and that was when Chuto and Vali were 
arrested on the 30th July and he was not 
in his village on the 2nd August when the 
Assistant Superintendent lookéd for him 
there He had gone to Jodhpur and his 
brother Misri was sent to fetch him back. 
He came back on ‘the S8th* August to the 
Police station ab Khahi with a bundle of 
stolen ornaments—why he ‘returned the 
Sessions Judge says is a mystery— but it is 
pretty evident that he expected to be let off 
if he gave up the ornaments that accused 
No. 11 had left with him. He gives no 
explanation as to *how he got the ornae 
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menis and he has been rightly convicted as a: 
receiver. : 

- We confirm the convictions and sentences: 
of all the accused. : 

We would remark that we have found: 
some difficulty in tracing the course of the. 
Police investigation owing to the omission 
of the ‘Sessions Judge to record the panch- - 
namas in evidence. If this omission is due 
to the remarks made in the case of the 
Crown v. Baloch Khan (1), it should be noted 
that those remarks referred only to the- 
statements of the accused and witnesses : 
which are so often embodied in the panch-: 
nama. The panchnama, so far as it is a list 
of property found and places searched, 
prepared under section 103, Criminal 
Procedure Code, should be proved and ex-: 
hibited as relevant evidence of these matters. 


Convictions and. sentences confirmed. 
(1) 4 S. L.R 38at p. 41; 7 Ind. Cas, 601; 11Cr.L.. 





(s. c. 8 A. L. J. 1080). 
ALLAHABAD HIGH COURT. 
Criminal Revision No. 208 or 1911. 
. July 14, 1911, 
Present: —Mr. Justice Chamier. ; 
'AYODHYA PRASAD AND OTHERS— ] 
PETITIONERS 

tersus i 

EMPEROR— O»rosirE PARTY, 
Criminal Procedure Code (Act V of 1898), s. 107--- , 
Security for keeping peace— When to be tiken. : 
‘Security for keeping the peace should be taken : 
wkere it is probable that breaches of the peace will.. 
take place in the nea? future even though the occa. | 

sion on which ill-feeling between the parties first 


came to a head has passed away. 
In the matter of the petition of Basdeo, 26 A, 190, dis- 


tinguished. 

Revision against an order of the District 
Magistrate of Allahabad. 

Mr. Motilal Nehru (with him Messrs., 
Parshotam Das Tandan aud ama. Kant 
Malaviya), for the Applicants. 

Mr. A. E. Ryves (Government Advocate) 


. for the Crown. 


Judgment.—this is an application by 
forty Hindus, residents of Daraganj, for re- 
vision of an order of the District Magistrate 
of Allahabad, requiring them to execute 
bonds with sureties for keeping the peace 
for a period of one year. 

Ou December 13th last, the day of the 
Bakr Id, a Muhammadan Jolaha, named 

* Ramzan, took a cow to his house in Daraganj, 
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intending to sacrifice it there. His house is 
in & quarter where cows have never been 
sacrificed. His Hindu neighbours objected to 
the proposed sacrifice and they and others, 
after trying to persuade Ramzan to abandon 
his proposal, made a demonstration in great 
force near his house. The Police reported 
the matter to the District Magistrate who, 
with the Joint Magistrate and Superintendent 
of Police, hurried to the spot. A leading 
Hindu and a leading Muhammadan, to whom 
the matters were referred, decided that the 
cow should not be sscrificed at Ramzan’s 
house but at another place, where such sac- 
rifices had taken place on other occasions. 

Hindus were not satisfied with the arrange- 
ment and a large number of them rushed 
off to Ramzan’s house in {defiance of the 
Magistrate and Police, saying that they would 
carry off the cow and beat the Muhammadans 
even if they lost their lives. Ten of them 
were arrested and the remainder were, after 
some difficulty, dispersed. Early in January 
the present applicants and others were called 
upon by the District Magistrate to givesecurity 
for keeping the peace. Meanwhile, the ten men 
arrested on December 13th, had been placed 
before Joint Magistrate and discharged, that 
Officer beiug of opinion that there was no 
necessiby to continue the proceedings 
againsb them. They professed to be satisfied 
as the cow had been made over to a 
leading Muhammadan who undertook that it 
should not be sacrificed at all. After that, 
the case was taken up against the applicants 
and others by the District Magistrate, who 
in the result made the order against which 
this application is directed. 

Pandit Motilal has referred me to the 
case of In the matter cf the petition of Basdeo 
(1) and has contended that, according to the 
decision of Sir John Stanley therein, security 
should not have been demanded of the appli- 
cants. In that case a number of Hindus had 
interfered with a Muhammadan procession at 
the Moharram, but no actual breach of the 
peace had taken place. After the Mohrrram 
was over, the Magistrate held an inquiry and 
bound over a number of Hindus to keep the 
peaceforone year. Sir John Stanley set aside 
the order of the Magistrate on the ground 
that it could not be inferred from the con- 
duct of the applicants on that occasion that 


they were likely to commit a breach of the 
(1) 264.190, © 
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peace at the next Moharram or in the near 
future at all In the course of his judgment 
he said :— 

“Section 107 pre-supposes that the person 
sought tobe put under a rule of bail is 
likely (not was likely) to commit a breach 
of the peace. The evidence goes to show 
that the petitioners, at the utmost, were 
likely to cause a breach of the peace dar- 
ing the last Moharram festival. It can- 
not be presumed from this that they are 
likely to do the same at the next Moharram 
festival.” à : 

If the evidence in that case did not show 
that it was likely that the petitioners 
would commit a breach of the peace after 
the institution of proceedings, no case was 
established for taking secarity from the 
petitioners. Thatcase cannot be regarded 
as laying down arule that security should 
not be taken in acase of this kind after the 
occasion has passed on which ill-feeling be- 
tween parties first came to a head, An affair 
like that which took place between the 
Hindus and Muhammadans of Daraganj on 
December 13th last in itself renders it ' prob- 
able that breaches of the peace will take 
place. Asobserved by a witness called by 
one of the applicants, "there is no matter 
over which there can be more ill-feeling be- 
tween Hindus and Muhammadans and the ill- 
feeling lasts for years.” The eviderite 
shows that the Hindus were not at all satisfi- 
ed with the outcome of the affair, that they 
were putting pressure upon Ramzan to leave 
the neighbourhood, were throwing bricks 
into his house, and were threatening him 
violence. There is, therefore, evidence that 
the relation between the Hindus and Muham- 
madans were in a most! unsatisfactory state, 
notwithstanding that arrangements bad been 
made ‘to prevent the sacrifice of the cow 
which Ramzan had taken to his house. It 
was infact likely that there would be a 
breach of the peace in the near future, in fact 
at any moment. In my opinion, the District 
Magistrate was fully justified in taking se- 
curity from the applicants. This application 
is dismissed, 

Application rejected. 
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[s. c, (1911) M. W. N. 1707] 
: MADRAS HIGH COURT. 
CRIMINAL Revision Cases Nos. 148 anb 428 
or 1911. . 
August 8, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar. 

IN Criminar Revision Casa No. 148 or 1911. 
CRIMINAL Revision_Petitioy No. 110 or 1911. 
SANGILI NADAN—Petitiover 
(Ist acoverp 1N C. C. No. 98 or 1910) 

ON THE FILE OF THR Scps-Divisionau lst Crass 

MAGISTRATE OF TRIOBINOPOLY. 
~ versus * 
: EMPEROR. 
In CRIMINAL Revision Case No. 428 or 1911. 
“(TAKEN up No. 29 or 1911.) 


VEERABHADRA PILLAI—2xp Accusep 


IN C. C. No. $5 or 1910 ox THE FILE OF THE 
SoB- Divisroxan Ist Crass MAGISTRATE, 
TRICHINOPOLY 
versus 

; . EMPEROR. - 

Penal Code (Act XLV of 1860), ss. 109, 230, and 304A. 
—Rash and negligent navigation—Causing death by 
rash and negligent act. 5 

The second accused was convicted of offences under 
section 280, Indian Penal Code, (rash and negligent 
navigation) and section 804A (causing death by a 
rash and negligent act), and the first accused - was 
convicted of abetment of those offences. 

The second accused was only a servant acting 
under the directions of the 1s} accused, and he was 
not found guilty of any negligent act: 

Held, that, although the second accused had not 
filed any revision petition, his conviction could not, 
in the circumstances of the case, be sustained. 

Held, further, that, in the circumstances, the con- 
viction of the Ist accused for the abetment of the 
said offences could not stand, He was, therefore, 
directed to be re-tried for an offence under sec- 
tion 804A, Indian Penal Code. 

Petition under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Sessions 
Court of Trichinopoly, in Criminal Appeal 
No. 5 of 1911, affirming the conviction and 
sentenea passed by the 1st Class Sub.Divi- 
sional Magistrate, Trichinopoly, i in C. C. No. 
95 of n 

Mr. K.N. 4iya, for the Accused. 

"Mr. O. P. Napier, Contra. , 


Order. There were two charges against 
the 2nd accused in this éase : 1) that he so 
rashly and negligently havigated a boat at 
Musiri on the 8th August 1910 as to cause 
danger to human lifeand thereby committed 


an offerce under section 280, Indian Penal, 
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‘Code; and (2) that he caused the death of. six 


persons by a rash and negligent act by 
undertaking to row the boat ‘alone while the 
rules required three men to do it and that 
he was theraby guilty of an offence under 
section 804A, Indian Penal Code. The 
petitioner before us, who was the Ist accused 
in the 2nd case, was charged with the abet- 
ment of the above offences. We have con- 
sidered the evidence in the case and the judg- 
ment of the Magistrate and the Sessions 
Judge: The facts on which che accused was 
charged appear to be true. 

-The brother of-the lst accused and another 
person had a contract for the ferry across 
the Cauvery and the channel called the 
Mottuvoikkal. 


On the day in question, there was a very 
strong carrent in the Mottuvoikkal and the 
lst accused who was present at the time 
permitted 27 men to get into the ferry-boat 
while by the rules only 20 men were allowed. 
He collected the fares from the passengers 
and i6 was under his direction that the boat 
was started with 27 passengers and with only 
one boatman provided with one pole for the 
other side of the channel and thence across 
the Cauvery itself. Under the rules there 
should have been a£ least three men properly 
equipped to ply the boat and the case of the 
prosecntion is, that the Ist accased wilfully 
The boat started and 
after ib had gon3 some way, the 2nd accised 
happened to lose the pole and the result was. 
that the boat began to drift. The boat was 
then near the opposite bank and the 2ad .ac- 
cused suggested to the passengers to catch 
hold of the reeds growing near the bank. 
Many of them tried to catch the reeds ; and 
six of them were carried off their feet by the 
current and drowned. There is nothing to 
show that the 2nd accused lost the pole by, 
any negligent act of his. It appears to have 
been due to an accident. Agiin, he was not 
responsible for the overloading of the boat or 
its being undermanned and there is no evi- 
dence of any undertaking on his part to ply 
the boat in that condition. He simply acted 
under the directions of the Ist accused. So 
far as he is concerned, there is nothing to 
show that he did not do his best. Though 
he has not filed any petition for revision, we 
think that his conviction cannot be sustained 
and we, therefore, set thateside and the sene 
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tence. He will be immediately released from 
jail. . 
As regards the lst accused, the conviction 
against him of the abetment of the offence 
charged against the 2nd accused cannot, in 
the circumstances above, mentioned, be sus- 
tained. But there is evidence which, if be- 
lieved, might sustain a charge against him 
under section 304A, Indian Penal Code. 
Woe, therefore, seb aside the conviction and 
sentence against the Ist accused under sec- 
tions 109 and 394 A and 289, Indian Penal 
Code, and direct that he be re-tried on a 
charge under section 304A, Indian Penal 
Code, 
Re-trial ordered. 





[s. c. 10 M. L. T. 115; (1911) 2 M. W. N. 97.] 
MADRAS HIGH COURT. 
OniuINAL Revisron Case No. 514 or 1910. 
CRiMINAL Revision No. 424 or 1910. 
July 28, 1911. 

Present:—-Mr. Justice Abdur Rabim. 
Inve GORRIPATI CHELAMIAH AND 
OTRERS—P ETITIONERS— ACCUSED, 
Unlaw|ul assembly—Finding of common 


mecessary. 
Where an appellate judgment does not find the 


existence of an unlawful assembly or its common 
object, and convicts!persons of being members of such 
an assembly the conviction must be set aside. 

Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the order, dated 13th Novem- 
ber 1909 of the Deputy Magistrate of Hllore 
in Criminal Appeal No. 25 of 1909, presented 
against the order of the Second Class 
Magistrate, Pentopadu in O. C. No. 381 of 
1908. 

. Mr. T. Prakasam, for the Petitioners, 

The Public Prosecutor, for the Government. 

Order.—tThe Deputy Magistrate who 
heard the appeal does not find facts which 
would show that the accused committed an 
offence. under section 147, Indian Penal Code; 
for instance, he does not find if there was 
unlawful assembly and what was the common 
object of such assembly. Nor has the appel- 
lete Magistrate found which of the accused, 
if any, committed the other offences charged 
against them. It must also be pointed out 
that the Deputy Magistrate does not in his 
judgment appegr to have properly considered 
the evidence adduced on behalf of the 


defence, 


object 
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I set aside the judgment in appeal and the 
appeal must be re-heard by the Deputy 
Magistrate so far as the petitioners are con- 
cerned. 





MADRAS HIGH COURT. 

Civit Reviston Petition No. 1 or 1911. 
(CarxxaL Revisros Cass No. 1 or 1911.) 
September 7, 1911. 

Present: —Mr. Justice Phillips. 

In re RATNA PILLAI— PETITIONER 

Criminal Procedure Code (Act V of 1898), s. 476—~ 
Delay in passing order—Action taken by Munsif on 
the suggestion of District Judge—Illegality, 

Where, in execution proceedings, a District 
Munsif passed an order under section 476, Criminal 
Procedure Code, not of his own motion but on the 
suggestion of the Distriot Judge, 19 days after the 
termination ofthe execution proceedings: 

Held, that.the delay in passing the order brought 
the case within the principle of the rule in Atyakannu 
Pillai v. Emperor, 32 M. 49; 1 Ind. Cas. 597; 4 M. L. 
T. 404; 19 M. L. J. 42; 9 Cr. L. J. 41, and that as the 
Munsif did not contemplate taking any action under 
section 476, ,at the termination of the proceedings, 
the order was illegal and must be set aside. E 

Petition, under section 25 of Act IX of 
1887, praying for revision ofthe order of 
the District Munsifof Tiruvadi, dated 19th 
October 1910, in connection with execution 
proceedings in S. C. S. No. 869 of 1907. 

Mr. R. Rangasawmi Iyengar, for the Peti- . 
tioner. 

Mr. 0. F. Napier, Public Prosecutor and 
Government Pleader, for the Crown. 

Jgudgment.—tThe District Munsif's 
order under section 476, Criminal Procedure 
Code, appears to have been made on ihe: 
suggestion of the District Judge in his letter 
of 18th October, and it does not appear that 
the delay of 19 days in passing the order 
was due tothe time taken by the District 
Munsif for considering that he should pass 
such an order, for it is clear from his letter 
of Ist October that he did not then econ- ` 
template taking any action under sece ` 
tion 476. According to the principle en- 
unciated in Ayakannu Pillai v. Emperor 
(1), the order was illegal. It is, therefore, 
set aside. 

Order set aside. 

(1) 32 M. 49; 4 M. L. T. 405; 19 M. L. J. 42; 9 Cr. 
L. J. 41; 1 Ind. Cas. 697. 
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[s. c. (1911) 3 M. W. N. 8; 10 M. L. T. 98.) 
"MADRAS HIGH COURT. 
CORIMINAL Revision Case No. 5 or 1911. 
CURIMINAL Revision Petition No. 5 
or 1911. 

May 5, 1911. 

Present; —9Mr. Justice Ayling. 
RAMANUJA CHARIAR-——COMFLAINANT— 
PETITIONER 

as versus 
PRATHIVATHI BAYAN KARAM AND 


OTHERS— ÁÀCOUSED— RESPONDENTS. 

Penal Code (Act XLV of 1860), ss. 95, 499—Kula- 
brashta—How far defamatory—Criminal Procedure 
Code (Act V of 1898), ss. 436, 489—Further inquiry. 

The term " Kulabrashta", i.e., the son of a prostitute, 
used in a book is prima facie defamatory and does not 
fall under section 95, Indian Penal Code. Whether it 
refers to a particular individual, is a question to be 
determined on evidence and when no evidence is 
taken on the point except a statement by the accused, 
the inquiry is defective and the lower Court must be 
directed'to make further inquiry into the matter, 


Petition, under sections 435 and 439 of 
ihe Criminal Procedure Code, praying the 
High Court to revise the order of the Joint 
Magistrate of Chingleput, dated the 11th day 
of July 1910, in Calendar Case No. 108 of 
1910 (Cr. R. P. No. 6 of 1910 on the file of 
the Sessions Court of Chingleput). 

Facts.—The accused P.A. Rangachariar 
published a book in Tamil and Telugu in 
which the term “Kulabrashta” occurs. The 
complainant says that it referred to him, 
while the accused stated that it is a disquisi- 
tion on religious differences. The Magistrate 
examined the complainant and found the term 
used was only "abusive" and “not defamatory” 
and dismissed the complaint without examin- 
ing the other witnesses produced by the com- 
plainant. 

Mr. V. V. Sreenivasa Iyengar, for the Com- 
plainant: The word used is prima fuere de- 
famatory and thatit is aimed at the com- 
plainant is clear from the fact that he has 
become convert to "Vadagalai" from “Then- 
galai sect.” His other witnesses will clearly 
establish this. 

Mr: M. A. Tiru Narayanachariar, for the 
Ist and 2nd Accused: The book does not 
refer to the complainant, and is a mere dis- 
quisition on religious differences. 


Mr. C. Noresimhachariar, for 3rd and 4th 
Aeeused: My clients are mere shop-keepers, 
who had nothing to do with printing or pub- 
lishing the bcok, but sold the book after its 
publication, . 
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^ and the evidence of such witnesses. 
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Order.—I cannot agree in the pr 
that the statements complained of con- 
tained as they are in a published book, are, 
on the face of them, not defamatory (as the 
Sessions Judge holds), or such asto fall 
under section 95 of the Indian Penal Code 
(which appears to bə the view of the Joint 
Magistrate). The prosecution must, of 
course, prove that they were intended to apply 
to the complainant. He says they were 
and on the present record there is nothing 
against him but the bare denial of the first 
accused. This is certainly a point calling 
for further inquiry. Under section 437 of 
the Criminal Procedure Code, the District 
. Magistrate of Chingleput is directed to make 
"or cause to be made, further inquiry into 
the complaint as against the accused Nos. 
1 and 2. The petitioner’s Vakil does not 
press the case against the accused Nos. 3 
and 4 who appear to be mere shop-keepers 
m have sold the alleged defamatory 

ook. 


Further inquiry ordered, 





(s.c. (1911) 2 M. W. N. 14.] 
MADRAS HIGH COURT. 
Rersrrep Trian No. 12 or 1911. 
May 5, 1911. 

. Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

TELI KHAJA HUSSAIN SAHIB anp 
ANOTHER——PRI3ONERS——À COUSED, 
versus 


EMPEROR-—OpProsrig Parry. 

Murder—Evidence—Complaintto the Police—Evi. 
dence of prosecution witnesses—Qontradictory, 

The evidence in support of a charge of murder con- 
sisted of a complaint to the Police immediately after 
the occurrence, and & number of witnesses for the 
prosecution. There was a considerable difference 
between the story narrated in the said complaint, 
It appeared that 
these discrepancies were not merely minor ones but 
on material points: Held, that asit was not possible to 
believe either story, there was considerable doubt ag 
to whether the prosecution had established the case 
against the acoused, and that they were entitled to 
the benefit of that doubt. 


Appeal against the sentence of the Court 
of Session of the Bellary Division in Calendar 
Case No. 16 of 1911. 

JSudgment.—In this case the four 
accused (1) Dada Sahib, (2)  Nenaniki 
Nabi Sahib, (8) Teli Khaja Hussain Sahib, 


* (4) Gejjihalli Nabi Sahib, have been found 
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guilty of the murder. of one, Khaja, on 
the evening of the 26th, November 1910 at 
Siruguppa. The case is one of unusual 
difficulty, and we find ourselves unable to 
support the conviction. The 3rd and 4th 
accused are ancle and nephew and lived 
together. The wives of the Ist and 3rd 
accused are sisters and Ist accused is a 
cousin of the deceased. 

There is no doubt that the deceased 
was murdered about 8 P.u. on the night 
in question, within a few feet of the front 
door of tha house of the accused Nos. 3 and 
4, having been shot with some fire arm and 
terribly hacked about the head and body 
with aswordor axe. A number of small 
shot had entered the lungs and other parts of 
the body, but not the heart, and they would 
nob have caused death for some time, but 
the other wounds which were inflicted while 
he was still alive must have cansed instantane- 
ous death. . 

The scene of the murder was in the 
village street, with a number of houses all 
round, but none of the immediate neighbours 
dre able to say how it occurred, though 
several heard the sound of the shot. There 
are, however, several relations or dependants 
of the deceased, who professed to be eye witb- 
nesses and their account of the murder has 
basen accepted by the Sessions Judge and as- 
sessors as true. Briefly, their story as toll 
in the Sessions Court is that on the evening 
in question the deceased’s wife (8rd Prosacu- 
tion witness) sent her servant (2nd Prosecu- 
lion witness) to the house of the deceased's 
concubine (10th Prosecution witness) to call 
deceased for his evening meal, that the 
servant met the deceased and the 2nd 
accused and they went together in friendly 
converse to the 8rd accused’s house; that 
the 2nd accused went into the house and 
immediately a shot was fired from inside 
and deceased fell duwn; that when the 
servant remonstrated, the 2nd accused 
struck him on the head with a strick and 
then ran away leaving his cloth in the 2nd 
accused's hands; that the servant then 
ran and told the deceased’s wife and relation 
(4th Prosecution witness) ; that these return- 
ed with the Sth Prosecution witness and 
others and found the deceased shill alive ; 
that when the wife was calling for water for 
her husband thb four accused rushed out of 
the 3rd accused's hotise with swords and axes 
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iu their hands' and drove them away and the 
6th aecused struck the deceased repeated 
blows with his sword and then ran away ; 
that there was a 5th man with them who 
cried ont “beat, there is still life"; that there 
was a light then burning inside the house ; 
and that the 4th Prosecution witness, Fakr- 
uddin, then ran to the Police station which 
is half a mile from the spot and gave in- 
formation. The Police and Magistrate arrived 
soon afterwards, and statements were’ taken 
by the latter from the servant, and Fakruddin 
and the concubine about 10 or 11 o'clock, the 
same night, and from the wife and the 5th 
Prosecution witness next day. The Magis- 
trate also locked up the house of the 3rd . 
and 4th accused, and when it was searched 
next day a small flask of gun powder, some 
caps, shot, bullets and the ramrod of a pistol 
were found in the house and also the cloth of 
the servant. The accused were not found in 
the village on that night. The accused Nos. 
1 to3 pleaded that they were away at Gul- 
burga at the time and the 4th accused 
pleaded that he was -at Gajjeballi. The 
charge sheet against the accused was put in 
on the 8th December ‘and they voluntarily 
surrendered on the 9th having heard that 
they were accused of the offence. 

We agree with the Sessions Judge that the 
alibi set up is not satisfactorily established ; 
but we are not satisfied that the evidence of 
the alleged eye witnesses for the prosecution 
is true. 

We have said that Fakruddin (the 4th Pro- 
secution witness) rau to give information to 
the Police. The record of his information is 
Exhibit IL, which is the “Firat Information 
Report" drawn up by the S. H. O., Mustafa 
Sahib, in the usual form. 

Tt runs as follows: — “Ab 8-30 p.m. this day, 
Shirthi Fakruddin, son of Khalaudir Sahib, of 
Sirugappa came to the station and made the 
following statement: — 

“About 8 P. x. this day, we four, t.e., Bel- 
lary Khaja, Boya Shikari, Kalle Nowa and I 
went to Theli Nabi Sahib's house to inquire 
about the beating given to Shihari by Theli 
Khaja Hussain and Nabi Sahib. No sooner 
than Bellary Khaja stepped into the entrance 
of Theli Nabi Sahib’s house, ons of the follow- 
ing four, viz., (1) Dada, (2) Nabi Sahib, (3) 
Theli Khaja Hussain, and (4) Gajjehalli 
Nabi Sahib, who were there in the house shot 
Khaja with a gun The, house was dark 
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There. was..no light in the house. Having 
shot, they were talking ‘ “Be his wife ra- 


vished.” Khaja Sahib..fell down at that 
blow (shot), I have come running from 
there.. He seems to have life as yet and is 


breathing heavily with rattling noise in his 
throat." - 

This statement cannot be reconciled with the 
prosecution evidence now given. It speaks 
of three persons, viz, the servant and Fak- 
rüddin and one Mowla, (the 2nd Defence 
witness), having gone- with the deceased to 
the house of the accused, instead of the 
servant only as now stated ; it gives totally a 
different reason for their going, wis, “to 
* inquire about the beating" given to the ser- 
vant by the 3rd and 4th accused, not in 
friendly copverse as, now stated ; it says 
there was rio light burning inside the house : 
and it makes no reference to the chief feature 
of the evidence now given, namely the man- 
ner in which the 2nd Prosecution witness 
returned with 3rd Prosecution witness to the 
' scene of the offence and found the deceased 
still alive and how the four accused then 
rushed out and drove them off and hacked the 
prostrate deceased. Nor does it refer toa fifth 
man who was with accused and inciting them. 
The Sessions Judge thinks that Exhibit II is 
not a correcb record of the information given 
by Fakruddin, but. we do not think there is 
sufficient ground for this conclusion, To our 
minds it reads like a true account far more 
probable and natural than the story now 
told by the Prosecution witnesses. No reason 
is ‘shown why Mustafa Sahib, the S. H. O., 
should have wished at that early stage to 
have garbled the story of his informant, He 
is not shown to be connected with the accused. 
He was, no doubt, called as witness for the 
defence, but that was because the prosecution 
did not call himor put in Exhibit No. II as part 
of the record. When examined as a witness 
he seems to have been anxious to favour the 
prosecution (at the expense of the truth, for 
he says that Fakruddin told him that accused 
Nos. 1 to 4 had "eut" the deceased as well as 
shot him, evidently wishing to support 
the present evidence of Fakruddin. The 
Sessions Judge says that the Magistrate 
received Exhibit No. II only the. next 
evening, but the delay seems to be im- 
material since Exhibit II bears the thumb 
impression of Fakruddin, and is admittedly 
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latter record.could have been substituted for 
that written when Fakruddin gave his in- 
formation especially as a copy sent to the 
Police Inspetor was received by him that 
very night. Again, the matters in which 
Exhibit II differs from the. evidence now 
given are not matters in respect of which the 
S. H. O. would be likely to introduce vari- 
ations from the truth, when he left in it. the 
names of the four accused as the persons one 
of whom fired the shot. The Sessions Judge 
is in error in supposing that Exhibit 1I 
wrongly lays the scene of the murder in front 
of the 2nd accused’s house. The name given is 
that of the father of accused Nos 3 and 4, 
and itis their house that is referred to. On 
the whole, all are of opinion that there is no 
reason to regard Exhibit Il as an untrue 
record of the information given by Fakruddin. 
It contradicts the evidence of Fakruddin and 
shows that his account as now given is 
untrue, Probably, he and the servant of 
ihe deceased on refleotion feared that if they 
told the true story as to why they went 
to the house of the 3rd and 4th accused, 

viz., to inquire into the beating" they had 
given to the deceased’s servant, they migbt 
be deemed to have been the aggressors, and 
they, therefore, ret up the altogether impro- 
bable story as to how the deceased and his 
Servant found themselves ab the scene of 
offenee. Among other reasons for disbeliev- 
ing that account, it may be noted that the 
concubine (1Oth Prosecution witness), when 
examined by the Magistrate about 11 o'clock 
on the night of the murder, said it was the 
4th aceused whom she saw speaking to the 
deceased at her house just before the murder, 
whereas, now she says it was the 2nd accused 
whom she then saw. Theservant and Fakr- 
uddin were examined about 10 o'clock the 
same night by the Magistrate and then spoke 
of & fifth man with the aceused but said that 
they could not recognize him. The wife of 
the deceased was examined the next day and 
she then said the fifth man was Devappa. 
This Devappa is an influential man in the 
village, who was ab enmity with the deceased, 

and the growth of the story as regards hn 
suggests that the deceased man’s relatives 
suspected him at first, but it also shows thas 
these witnesses would not be over-scrupulous 
in accusing those whom they. suspected. It 
is not necessary to refer to thé various dis- 


genuine, arid it is mot "suggested that a ,crepancies which exist ine the evidence of 
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these Prosecution witnesses. 
of the Prosecution witnesses at the Sessions 
trial been consistent in its main features with 
the first information given by Fakruddin, we 
should not attach importance to minor incon- 
sistencies in their evidence as given to the 
Magistrate on the night of the offence and 


next day, as compared with their subsequent | 
become ' 
material when it is found that the origi-' 
No. 


evidence, but the discrepancies 
nal story is fundamentally changed. 
fire arms were found at the scene of 
offence and the prosecution has not shown 
that any of the accused obtained fire 
arms or ammunition prior to the offence. 
None of them had licenses for arms. 
only persons with licenses in the village were 
Devappa and a relation of his. 
house was searched and he was asked to 'pro- 
duce his gun but failed to do so. He is said 
' to bave given some explanation, but the re- 
cord does not say what ib was, or whether ib 
was found to be a satisfactory explanation. 
The deceased was formerly a wrestler. He 
was an habitual drunkard, was constantly 


quarrelling and had other enemies besides the | 
accused. The evidence is that he was drunk, ` 


as usual,on the night of the murder. We 
are inclined to think that the account in 
Exhibit I[ is probably true. but we cannot 
treat the statement in it as substantive 
proof of the facts. It contradicts the present 
evidence of Fakruddin and, as we find that evi- 
dence to be untrue, we are unable to act on 
the evidence of the other Prosecution wit- 
nesses who tell the same story. We have 
already stated that it is most unlikely that 
the four accused (and the fifth man with 
them) would have waited after they had shot 
the deceased until the servant had gone a 
distance of 120 yards to fetch his widow and 
Fakruddin, and would then, after the return 
of the servaut with these witnesses and others, 
have proceeded to hack the dead body in 
their presence in such a way that they must 
have been recognized by many persons. If 
this story were true, we cannot believe that 
none of the persons in the adjacent houses 
would have been witnesses and willing to give 
evidence against the murderer, especially as 
the Magistrate arrived there within a short 
time and questioned them generally. It is 
altogether unlikely that the servant and re- 
latives of the deceaged would have been tbe 
only witnesses of the hacking of the body if 
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The ' 


Devappa’s ` 


` the Criminal Procedure Code, 


*tioner, 


their story was true that this ocónrred some 


time after the shot had been fired. It is far 


PON. 


more probable that the murderers, having. 
shot the man, at once rushed on him and 


hacked him to death with other. weapons. : 


Probably, hé was accompanied by the servant ^ 


and Fakruddin, as stated in Exhibit IT, when 
the shot was fird, and the servant ran to tell 


the widow and Fakruddin ran to the Police, - 
without waiting to see the hacking which ' 
followed the shot, as is clearly indicated by - 


Exhibit II. 


' After their return, finding the’ 


body hacked, arid thinking if necessary to: 
give some account of how this was done they * 
seem to have made up the. present story be- ' 


fore the Magistrate arrived. 
ever, i$ more: ‘or less speculative. 
unable to act on Exhibit Il as substantive 


All this, how- ' 
We are’ 


evidence, and the Prosecution witnesses’ pres ' 
sent account we do not believe to be true. 


` We must, therefore, acquit [the ‘four accused _ 


and direct their release. 
Oonviction set aside; accused acquitted. 





(s. c. 29 P. W. R. 1911 Cr.) 
PUNJAB CHIEF COURT. 
CRIMINAL PETITION No. 594 or 1911., 

July 15, 1911. ' 
Present —Mr. Justica Jo :nstone. 
RAM CHAND AND anotaer—Convicrs 
PETITIONERS ~ C 
versus 


EMPEROR—Prosecuror—Ruspoxpent. ` 

Penal Code (Act XLV of 1869), s. 
of first report—Admission of its ‘certified copy in 
revision—P wnishment. 


493— Woman ` 
' of bad character—Husband of immature age—Value ' 


Where the first report to the Police falsifies a com- 


plaint, the accused is entitled to an acquittal. 


Where a woman of undoubted bad character who is | 
married to an immatore boy is abducted and is - 


detained not against her wishes, the accused should 
be treated leniently. 

Petition for revision, under section 439 of | 
of the order 


1 


of the Sessions Judge, Amritsar Division, | 


dated the 20th April 1911, modifying that 


of the Magistrate, Ist Class, Amritsar. Dis- ` 


irict, 
year's 1igorous imprisonment, including two 


each, or in default of payment, three months’ 
further rigorous imprisonment, each. 


Lala Hukam Chand, for the Peti- 
. 


dated 30th March 1911, convicting , 
‘the petitioners and sentencing them to one ` 


' months’ solitary confinement, and Rs. 50 fine | 
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Order.—I have now 
and I think notice must issue. The woman's 
evidence is wholly unreliable. She first 
made a statement to Mr. Metcalfe on 14th 
November.1910, in which she accused Ram 
Chand and Mehr Chand. Then she made 
a somewhat similar statement on 13th 
‘January 1911, before D. Budha Mal, but 
“when she was cross-examined after charge, 
she retracted the .whole and told a long 
story of leaving’ her husband’s house 3 
years before. and wandering to Ferozpore 
:and elsewhere and: practising prostitution and 
-never. returning home to be enticed away 
‘by the accuséd persons. Then, on, 20th 
. March 1911, she. put, in an application 
withdrawing that story reverting to her 
original version. 


Mr. Hükm Chand: admits that the docu- 
ment mentioned in ground 1: (a) cannot be 
got. That inl (b), he says, the Magistrate 
should have sent for, but he cannot say 
how it is going to help his clients. That 
“in 1 (c) is supposed to, show that she was 
at Jullundur prosecuting a case at the very 
time she says she was abducted from 
Jullundur to Amritsar. 


seen the files 


There can be little doabt that she was 
‘arrested at accused’s residence in Amritsar 
-and that she was there with them for 14 
or 15 days, if nob more. Though one of 
"them, Ram Chand, is her first cousin ap- 
parently and Mehr Chand is his shagird, 
-there is, in my opinion, no proper ex- 
planation why they allowed a woman, 
known by them to be complainant’s wife, 
to stay so long with them without report- 
ing to the Police, or at least sending informa- 
-tion to her husband’s family. Their conduct 
has been most suspicions, and this throws 
much doubt on the whole of their defence. 
- But, at-all events, in the case of a woman 
of undoubtedly bad character, who was 
wife of an immature boy and herself says 
she much resented being married to 
him, any misconduct of theirs’ deserves 
‘lenient treatment, Probably, nothing more 
is really proved than unlawful detention for 
- purposes of illicit intercourse, and the 
- detention was certainly not against the 
'woman's wishes. 


1 issue notice, for at least as regards sen- 


tence probably interference will be necessary. 


^ 
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» 
Bail may be taken to satisfaction of District 
Magistrate. 

Final Judgment. See my order of 
17th June 1911, which should be read 
along with this. I have now had an 
opportunity of seeing-a certified copy of 
Hira's report at Amritsar, dated 31st 
August 1910, in which he said his wife had 
left his house 2 years and 4 months before, 
taking cash, ete., with her. Now he com- 
plains, on 3lst October 1910, that “two 
months ago” accused enticed heraway. That 
report falsifies this complaint. 

I allow the revision and acquit both the 
accused persons. 


Revision allowed. 





MADRAS HIGH COURT. 
GCrimtnat Revision Case No. 484 or 1911, 
Caiminat Revisrox Petition No. 360 
or 1911. 
September 1, 1911. 
Present: —Mr. Justice Phillips. 
In re MAN BHOY-~Petitionnr. 


Pardanashin women—Ghosha women, examination of 
—Duty of Court to afford facilities-— Examination near 
Court in house secured by witness —Practice. - 

Ghosha women, who are cited by parties as wit- 
nesses, need not be compelled toattend Court for the 
purpose. If the witness secures a house or room 
near the Court house, her evidence miay be recorded 
there, regard being had to Ghosha being preserved. 

Hem Cooman ee Dasee v. Queen-Empn ess, 24 C, 551; 

1:0. W. N. 333, referred to. 


Petition, under sections 435 and 439 of 
ihe Oriminal Procedure Code, praying the 
High Court to revise the order of Mr. 
Williams, Presidency Magistrate, George 
Town, Madras, in CO. C. No. 19,624 of 1911 
refusing to issue a commission for examining 
petitioner. 

. Mr. R. Sriramulu Sastry, for the Fetitioner. 

Order.—lIf the petitioner is prepared to 
secrre a house or room in close proximity to 
the Court house she will be permitted to do 
80, and the Magistrate will record her evi- 
dence therein the presence of the parties, 
regard being had to Ghosha being preserved. 
This was the condition laid down in a simi- 
lar case in Hem Coomaree Dassi v. Queen 
Empress (1), and I think the procedure i 15 
suitable here. 4 


(1) 24 C. 551; 1 C, W. N. 338. 
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[s. c. (1911) 2 M. W. N. 6£] 

MADRAS HIGH COURT. , 

CRI MINAL APPEAL No. 47 or 1911. 
May 2, 1911. 

Present; —Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
PASUPULETI RAMDOSS—PaisoxgR&— 
APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 167—Station House 
Officer making a jalse entry in his diary —Subsequent 
conduct-—Mala fides proved —Offence made out. 

A Station House Officer, in order to support an 
Inspector, made a false entry in his diary that 
“four cartmen stated to him asthey had said before 
the Inspector”. It appeared from the evidence that 
he took no action onthe complaint of the cartmen, 
and his statement that no complaint of dacoity was 
made to him, was falsified by his own witnesses: 

Held, that he was guilty of intentionally framing 
an incorrect public record, 

Appeal against the order of the Court of 
Session of the Nellore Division in Calendar 
Case No. 25 of 1910. 

Mr. S. Swaminadhan, for the Appellant. 

Mr. C. F. Napier, Contra. 

Judgment.— This case is closely 
connected with Ramaswamz Iyengar v. Emperor 
(1), the present appellant being a Station 
House Officer under the Inspector who was 
convicted in’ the latter case. The alleged 
incorrect record forming the subject of the 
present charge is an entry in the appellant’s 
diary for the 9th November 1909 (Exhibit 
Q Q 2) to the effect that on the previous 
day he examined the four cartmen (Pro- 
secution witnesses Nos. 1 to 4) and they 
stated to him "as they had said before 
the Inspector,” d.e, that there was no 
dacoity. 

The cartmen all depose that what realiy 
happened was that the Station House Officer 
(appellant) sent for them and warned them 
with threats to stick to their statements 
made to the Inspector. Two of them (Pro- 
secution witnesses Nos. 1 and 3) depose 
distinctly that they told him they had been 
beaten by robbers. The others do not speak 
to having made any positive statement; but 
the depositions of all four clearly imply 
that they did not confirm before the appel- 
lant the statements written down by the 
Inspector. If this evidence be accepted, an 
offence under section 218 of the Indian Penal 
Code is clearky disclosed. 


e : 
(1) 11 Ind, Cas. 799; (1011) 2 M, W. N. 44, | , 
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We see no reason why it should not be ac- 
cepted. Thata dacoity, or some cognate 
offence, really occurred, and that the cartmen 
complained to the Thana Constables cannot 


.be doubted. The evidence of the cartmen 


as to what passed between"them and the 
Station House Officer (appellant) receives 
powerful corroboration from the conduct of 
the appellant himself, as revealed in his 
diariés. His procedure on the night, of 
the 6th November 1909 and on the 7th 
(vide Exhibit Q Q and Q Q 1) is undoubtedly 
that of a man who, for reasons of his own, was 
making no attempt to investigate the case 
bub merely wanted to waste time till the 
Inspector had decided on the course to be 
pursued. His own account of his actions 
on the night of the 6th November is simply 
ridiculous, and there can be no doubt that, 
with the most ordinary diligence, he might 
have made all necessary inquiries at 
Bhojanampad and the Thana on the 6th and 
even at Chontipalem, where the cartmen 
lived, early on the 7th. As pointed out in 
our judgment in the connected case, the 
theory that the cartmen themselves elected 
to drop the case will not account for the 
recautations of the Thana Constables. , In 
this case, moreover, we have positive evidence 
of appeliant’s mala fides in the deposition 
of the Defence witness No. 10, the Constable 
who accompanied him to the Thana. In 
his diary Exhibit Q Q (written up after 
consultation with the Inspector) the appel- 
lant says that the Thana Constables denied 
any complaint having been made to them 
by the cartmen. The Defence witness No. 10, 
(appellant’s own witness and confidant) con- 
tradicts this and says most positively that 
the Thana Constables, when questioned by 
the appellant, stated that a dacoity , had 
been committed and reported by them. 
There can be no doubt whatever that is true. 
It was only on the following day,-after being 
threatened by the Inspector that the Thana 
Constables denied the truth. 

On a consideration of the whole case we 
concur in the view taken by the? learned 
Sessions Judge. The sentence may, however, 
be reduced; for it seems clear that the ap- 
pellant was acting under. the influence and 
orders of the Inspector. We confirm the 
conviction but redace the sentence to six 
months’ rigorous imprisonment. i 

Conviction affirmed qnd sentence reduced. 


Vol, XII] 
CHENGALRAYA PILLAL t, EMPEROR, 


-» [s c. (1911) 2 M. W. N.'188.] 
^a MADRAS HIGH COURT. 
CRIMINAL MISCELLANEOUS Petition No. 203 
È or 1911. 
ter, i o _ June 26, 1911. 
^ Presentz—Mr. Justice Sundara Aiyar. 
WENINGA DHA TA PILLAI—PETITIONER— 
ACCOSED 
versus 


“ EMPEROR— RFSPONDENT. 

Criminal Procedure Code (Act A of 1898), ss, 497,498 — 
Bail—Application for bail— When bail may be granted. 

The accused, who was à Deputy Tahsildar, was 
charged before the Head Assistant Magistrate of 
Chittoor with the offence of criminal misappro- 
priation. He was-at first on bail but after the 
examination-in-chief of a few witnesses for the pro- 
secution, the Magistrate cancelled the bail and re- 
manded the accused to Jail. When the accused again 
applied for bail, the: Magistrate refused it without 
recording any reasons. The accused now applied to 
the High Court for bail. 

The offence was said to havebeen committed more 
than a year and a half before the-date of the com. 
plaint. It was doubtful whether, assuming the facts 
stated by the prosecution to be true,, any. .offence was 
committed at all by the accused: 

Held, that under tho circumstances, ag the Magis- 
trate had given no reason for'cancelling tho original 
bail, the accused should be released om sufficient bail 
being furnished, 


‘Application praying that, in. the cireum- 
stances stated in the affidavit filed therewith, 
the. High Court will be pleased to direct the 
release of-the petitioner on bail, pending the 
disposal of C. C. No. 12 of 1911 on the file 
of the Court of the Joint Magistrate, North 
Arcot. 

Mr. W. Barton, for the Petitioner. 

Mr. CO. F, Napier, Contra. 

Order.—This is an application for bail 
by the accused in C. C. No. 12 of 1911 on the 
file of the Head Assistant, Magistrate of Chit- 
toop, The ‘accused is the Deputy Tahsildar 
of Narainavaram Taluk which is now in the 
possession of a usufruetuary mortgagee. It 
is.stated that.the charge against him is one 
of misappropriation. The accused applied for 
copies of the complaint and the sworn depo- 
sition of the complainant but the copies were 
refused. The accused was at first on bail but 
after the examination of some witnesses for 
the prosecution on the 21st June, the Magis- 
trate cancelled the bail and remanded the 
accused to Jail. The accused put in a written 
.applieation for bail. According to the 
affidavit -of the Vakil for the accused 
who put in the application the Magistrate 


declined to accept the petition observing—. 
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“No two words from an European Magistrate. 
No reasons have been recorded for cancelling 
the bail. According to the affidavit, which 
are the only materials before me, it is doubt- 
ful whether, assuming the facts stated by the 
prosecution to be true, any offence was com- 
mitted atall by the accused. The offence is 
said to have been committed more than a 
year and a half before the date of the com. 
plaint. The witnesses till now examined for the 
prosecution have not yet been cross-examined. 
In the circumstances, I think the Magistrate 
should have stated his reasons for cancelling 
the bail. I direct that the accused be released 
on bail on his executing a bond for Rs. 2,000 
(Rupees two thousand) with two sureties for 
Rs. 1,090 (Rupees one thousand) each to the 
satisfaction of the Sub-Magistrate of Puthur. 
It will, of course, be open to the Magistrate 
to remand the accused again to Jail, if, ata 
later stage of the procaedings, he comes to the 
conclusion that there is necessity for doing so. 


Bail granted, 


» 


(s. c. 10 M. D. T. 82.) : 
MADRAS HIGH COURT. i 
CRIMINAL APPEAL No. 122 or 1911. 
July 25, 1911.. 
Present: —Mr. Justice Ayling aud: 
. Mr. Justice Spencer. : 
In re KITTA VALAYAN AND OTHERS-—, 


PRISONERS—~APPELLANTS. 

Evidence—Admissibility— Depositions 
‘Committing Magistrate. 

Where the cross-examination in the Sessions Court 
is not full, the High Court can look into the deposi- 
tions made before the Committing Magistrate to see 
whether the witness is giving a consistent story. 


‘Appeal against the order of the Court of 
Session of the Coimbatore Division in 
Calendar Case No. 117 of 1910, dated 
18th July 1911. ` 

Dr. S. Swaminathan, for the Hon'ble Mr. 
Richmond, for the Appellant. 

The Public Prosecutor, for the Crown. 

Judgment.—wWe do not think it 
can seriously be doubted ‘that the deceased 
Karuppa Valayan was murdered on the 2nd 
of July, or that the human remains taken 
out o£ the well in Bavithotham were his, ` 

The conviction of the appellants rests 
mainly on the evidence of Kafuppa Valayan 
(Prosecution witness No.2) who made his 


made before 
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first statement to the Police on the 22nd of 
August, 16 days after the accused had been 
arrested. 

Full advantage has not been taken of 
the opportunity afforded by cross-examination 
to bring out the untrustworthy character 
of this witness’s evidence nor has his deposition 
at the preliminary inquiry, which appears 
to have been the first statement made by 
him t2 a Magistrate, been filed. We have, 
however, looked into the records of the 
case in -the Magistrate’s Court, and we find 
that it was owing to the contradictory 
nature of this witness’s evidence that the 
persons who were accused Nos. 1 to 3 and 7 
to 10 in that Court were discharged. He 
told the Magistrate that he did not see the 
accused Nos. 2, 3,9 and 10 at the time of 
the murder. Three days previously he had 
told the Police that he saw the accused other 
than accused Nos. 1,4, 5 and 6 standing in 
the Korai. He further contradicted himself 
on the question whether all the accused 
threatened him not to give evidence or only 
fourth uccused (first accused in the Sessions 
Court and first appellant here). This wii- 
ness is a cousin of deceased’s father-in-law 
and he was working as a farm servant under 
Chinnai Goundan (9th accused in the 
Magistrate’s Court) and he admits that he 
hid himself, as his master Chinnai Goundan 
told him that the Police might arrest bim. 
It was this Chinvai Goundan whom the 
deceased called to wiiness the fact that 
Ramai Goundan was caught in the act of 
sexual intercourse with the appellant’s sister 
Parel. The hush money intended for the 
deceased was paid to Chinnai Goundan and 
never reached the deceased’s hands. 
Chinnai Goundan warned the deceased not 
to reveal what he had seen, but according to 
Prosecution witness No. 1, deceased's wife, he 
did divulge the matter to Palani Goundan 
ten days before this murder. There have 
been factions among the Goundans of 
Naduvelampalayam and Oonjapalayam as 
there was a murder case in the previous 
year (S. C. No. 6 of 1909) in which two 
Cloundans were accused and two of the 
persons charged in the present case gave 
evidence for the prosecution and Prosecution 
witness No. 7 gave evidence for the defence. 
The appellants stated in the written 
statement filed on their behalf that they 
had been implic&ted on account of that casa. 
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As the Contmitting Magistrate remarks, there 
is no reason why Vellalas, Nasuvans and 
Vannans should combine with Valayans in 
committing offences like this. 

We have, therefore, to bear in mind that 
Karuppa Valayan's evidence was not avail- 
able till a month and half after the „offence, 


_ that great pressure had to be employed to 


make him speak, that he is the servant of one 
of the persons who were accused but dis- 
charged, that he may have a motive ‘of im- 
plicating the Valayans rather than the 


.Goundans, and that his evidence in the Magis- 
.trate’s Court was found to be conflicting. 


He is certainly not the kind of witness whose 
evidence could safely form the main support 


, of a conviction of murder. 


As for the statement of deceased’s widow 


- deposed to in the Sessions Court that the de- 


ceased was taken from his house by first 
accused and two others (Rangai Goundan 
and Palani Goundan) it appears from the 
Village Magistrate’s report (Exhibit A) 
that she named only thetwo others and 
omitted the name of the first accused. The 
rest of the evidence, which relates to the 
first appellant bathing in a well on the nigtit 
when the deceased disappeared and‘ to the 
fact of the firet and third appellant. having 
been observed looking into the well out of 
which they body was afterwards removed, is 
not of itself sufficient to fasten any definite 
The third Pro- 
secution witness only heard a ery and did not 
see any act of violence. As for motive, there is 
no indication that the ill-feeling which is alleg- 
ed to have been occasioned by the intimacy of 
the deceased with the appellant's sister for a 
space of six months had become accute, and 
we have the unquestionable fact that only the 
day before his disappearance the first accused 
joined the deceased in beating Prosecution 
witness No. 8, Thannasi, who says that first 
accused had at that time become friendly 
with deceased. ; 
We set aside the conviction, acquit the 
appellants and order their immediate release 
from. custody. : 
Conviction set aside, 
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OASAMALLY v. CURRIMBHOY EBRAHIM, 


(s. c. 13 Bom. L. R. 717.) 

BOMBAY HIGH COURT. 
ORIGINAL Orvis Soir No. 659 or 1909. 
March 10, 1911. 

Present: —Mr. Justice Beaman: 
CASAMALLY JAIRAJBHOY PEERBHOY 
—PrLAINTIFF 
versus 


Sir CURRIMBHOY EBRAHIM Bart— 


DEFENDANT. 

Lrust - Muhammadan Law—Shiah—Khojas of 
Bombay— Limitation—Trust-deed found to be invalid 
— Adverse possession of trustees against settlor or his 
heirs>Resultant trusts, nature and effect of —GCestui 
que trust—Limitation Act (IX of 1908), s. 10 — Gift — 
Power of revocation—Essentials of gift—Delivery of 
possession—Gift in future—Grft of vested or contingent 
remainder —Irrevocable giyt—Return by donee—" Within 
the prohibited degree of relationship’ —Gift contingent 
on condition—Waqf— Creation of wagf with private 
gifts—Validity ofa waqf created after life-estate— 
Essentials of valid waqt—-Local usage of khojas— Will, 
power of—Equity —Power of Court to aid defective 
power—Technicality, effect of —Construction of deed— 
Will or gift—Hstoppel—Res judicata —Distinction— 
Civil Procedure Code (Act V of 1908), s. 11. 


Under the English Law, where what purports to be 
a trust-deed turns out to be entirely void and, there- 
fore, not to have passed the legal estate, the position 
of those, who took possession, believing themselves 
to bé trustees but not in law real trustees, necessarily 
assumes the character of possession by trespass and 
is, therefore, from its inception in law adverse against 
all the world. Where, however, the trust-deed in itself 
is good and valid to the extént of passing the legal 
estate but the trusts declared are in themselves 
wholly or partially bad, then there is a resultant trust 
over to the author of the trust andthe possession of 
the trustees, whatever they may think of it and 
however they may intend to use it for the purpose of 
carrying out the bad trusts, cannot in law be adverse 
to the cestui que trust, that is tò say, the grantor. 


Churcher v. Martin, (1889) 42 Ch. D. 812; 65 L, J. 
Ch. 586; 61 L. T. 113; 37 W. R. 682; In ve Lacy, (1899) 
2 Ch. 149; 68 L. J. Ch. 438; 80 L. T. 706; 47 W. R. 
661, explained aud discussed. 


Where,the ultimate resultant trust which is to 
spring back to the settlor is consistent with the dis- 
charge of the declared trust, then it may by loose use 
of language be said to be express on the face of the 
deed, but where the extinction or failure of all the 
iutended trusts is a condition precedent to the 
resultant trusts coming into being, then the latter is 
clearly à true resultant trust and cannot be said to 
be express on the face of the deed. 


Lister v. Pickford, (1865) 34 Beav. 576; 6 N. R. 242; 
84 L. J. Ch, 682; 11 Jur. (nN. s.) 619; 12 L. T. 587; 18 
W. R. 827; Salter v. Cavanagh, (1838) 1 Dr. & Wal. 
668, referred to. 


` The possession of the trustee is always that of the 
cestui que trust, and, therefore, when declared trusts 
failand there isa resultant trust over to the settlor, 
the trustee is really holding for the settlor, however 
he may think or wish to be holding as trustee for 
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trusts which have failed in the eye of the law. So long 
asthe trastee retains and professes to retain the 
character of a good and legal trustee, heis holding 
the legal estate as stake-holder for two claünants, 
the intended beneficiaries of the declared trusts which 
have failed and the resultant trustee, that is, the 
settlor, 

Where a trust is express, then, even though the 
ceslui que trust chooses to put up with the acts of a 
trustee and to take no steps to recover the trust pro- 
perty for more than 12 years, yet he shall never be 

* barred when he does so choose to pursue and 
endeavour to recoverit. Bub where the relations 
between the trustee and the cestui que trust are not 
express but have arisen by implication oflaw only, 
then if the trustee assumes an adverse attitude 
towards his cestui que trust, the latter must seek his 
remedy within a period of 12 yoars. 

The adverse possession of the resultant trustee does 
not commence until there has been some materiul 
change referable to his knowledge of his changed 
relations and unmistakably adverse to his real cestui 
que trust. 

Section 10 of the Limitation Act cannot be extend- 
ed to cases of rosultant, implied or constructive 
trusts. 

Kherodemoney Dossee v. Doorgamoney, 4 O. 455; 
2 C. D. R. 112; 3 C. L.R. 315, explained and dis- 
cussed, 

The question of limitation can only arise in the 
event of the trusts or some of them being bad. Limi- 
tation as against a resultant trustee cannot be con- 
sidered to have commenced to run until the quescion 
whether or not the declared trusts were good or bad 
has been decided. When the relation of resultant 
trustee and cestui que trust has been established, it 
would of necessity go-back to the moment when any 
or all-of the declared trusts failed. 

So‘long as a trustee occupies the position of a 
trusteo as soon ásdeclared trusts failed and there is 
a resultant trust in favour of the settlor, the trustee’s 
possession is essentially that of his cestui que trust and 
can only be changed into adverse possession by a 
conscious and deliberate act; that is to say, that he 
must repudiate all intention of holding for the result. 

"anb cestui que trust and he must assert his intention of 
continuing to apply the trust fund to uses which tho 

. Court has declared or which are known to have failed. 

Maulvi Saiyid Muhammad v. Razia Bibi, 32 I. A. 
86; 9 C. W. N. 625; 2 C. L. J. 179; 2 A. L.J. 513; 
27 A. 320; 15 M. L. J. 261, explained and relied upon. 


Where a person occupies the positions of the donor, 
the trustee as well as the donee, no act of his done 
merely in his capacity as the donor can affect tho 
adverse possession of property held by him as trusteo. 


It is doubtful whether, carrying the fictions of law 
to their utmost legitimate length, a man can be said 
to be a trespasser on himself, 


Estoppel and res judicata are entirely distinct. 
Res judicata precludes a man averring the samething 
twice over in successive litigations, while estoppel 
prevents him saying one thing at one time and the 
opposite at another. 


A Mahammadan may devote his property in 
wagf and yet reserve to himself and his descendants 
in a very indefinite manner the usufrucé of tho pro. 
perty. An instrument which is really a declaration 

. 
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of wagf would not necessarily be invalid because the 
wag is postponed to a life enjoyment of the donor. 

ainabat v. R. D. Sethna, 12 Bom. L. R. 341; 6 Ind. 
Cas. 515, considered and discussed. 

The general rule of Muhammadan Law is that the 
power of revocation is inherent in the donor of every 
gift, Where, however, the gifts are to particular 
persons or where the donor has received from tho 
donees anything in exchange forthe gift or part of 
the substance of gift itself, then the gift is irrevoo- 
able and the revocation clause expressed i in the instru- 
ment of settlement would be regarded as void. 

Jainabai v. R. D. Sethna, 12 Bom. L.R. 341; 
Cas. 513, re-considered, 

Where a gift is conditioned by a power restrict- 
ing alienation, the gift is absolute and the condition is 
void. 

A gift to the donor himself for his life and then 
overto others cannot be reconciled with any re- 
cognized principle of Muhammadan Law of Gift and 
must necessarily, therefore, so far as the remoter 
donees are concerned, be bad ab initio. 


6 Ind. 


A vested remainder, in the strictest sense of the 


English words, and a fortiori a contingent remainder, 
cannot by any stretch of ingenuity be made th» subject 
ofa valid Muhammadan gift, because no man can 
give possession in presenti of that which he may never 
come into possession at all. Tt is of the essence of a 
Muhammadan gift inter vivos that the donor should 
divest himself of the actual possession of the thing 
given and transfer it to the donee, and if the 
donee does not take physical possession of it at the 
time of making the gift, then until he does, the gift 
is revocable. 


Under Mubammadan law, a man making a gift 
inter vivos cannot give an estate first to himself and 
then to A. for life and then to B. absolutely. 

Jainabai v. R. D. Sethna, 12 Bom. L. R. 841; 6 Ind. 
Cas. 613, followed. | 

Umes Chander Sircar v. Musammat Zahur, 17 I. A. 
£01; 18 C. 164 and Banoo Begum v. Mir Abed Ali, 9 
Bom. L. R. 1152, explained, discussed and commented 
upon. 

ieee it is an undoubted rule of Muhammadau 

Law that where a donor makes a gift and accepts 
in exchange something, whether that something be 
independent of or part of the original gift, then the 
rest of the gift is irrevocable, yet the return which 

makes the gift irrevocable is à return made by the 
^ doneo implying his distinct volition in the matter. 
Therefore, a reservation by the donor of a life-in- 
terest in the settled property cannot be looked upon 
asareturn made to him by the postponed donees 
making the ultimate gift irrevocable. 


Under the Muhammadan Law of Gifts, the words 
“within the prohibited degrees of consanguinity” cover 
the case of a father and a son. 


No gift in futuro can be made by a Muhammadan 
` inter vivos. To validate such a gift, there must be 
an actual delivery of seisin to the donee; there 
must be transfer of possession and that transfer 
of possession must be from the donor to the donee. 
A contingent gift cannot, by any stretch of in- 
- genuity or language, be brought within the  con- 
templation of the Muhammadan Law as a valid 
gift. No gift made contingent upoh the happening 
of uncertain fature events is valid. 4 
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Although the Muhammadan Law insists thal 2 
gift to private persons should be free of all piou? 
and religious*purposes, this does not necessarily 
prohibit the making of the gift to wagf which may 
be contained ina deed which makes other gifts 
at the same time to private persons. 1f the two 
can be completely separated, then the gifts to private 
persons are not necessarily invalid on the ground 
that there is a separate gift made at the same time 
in wagf. 

A donor may give hig property in waqf, that is 
to say, appropriate and dedicate the corpus to the 
service of God, while reserving to himself a lifo-in- 
terest in the usufruct. But in the case of private in- 
dividuals, the Muhammadan Law never contemplated 
and will rot allow a contingent gift in waqf, 

This necessarily flows from the jural conception of 
a wagf, which is the immediate appropriation and con- 
secration of specified property to theservice of God, 
and the reservation of the donor’s life-interest in that 
property does not in any way clash with that concep- 
tion, for the corpusisthere and then definitely and 
finally appropriated to the intended purpose. But it 
is plainly otherwise, while the gift is conditioned upon 
the happening of some fütureuncertain events, There 
can, in such circumstances, be no appropriation 
synchronizing with the declaration becanse, should 
the future events happen, it is neither the donor’s 
intention then nor after the happening of that event 
that the property ever should be apprepriated to 
the service of God. 


Where the donor is himself one of the trustees and, 
subsequent to the settlement, he remains in possession 
of the gifted property but opens in his own books an 
account of the property as trust property, this is‘ not 
a sufficient transfer of possession within the require- 
ments of the Muhammadan Law, 

The local usage of the Khoja community can- 
not be allowed to override the Muhammadan Law 
which prohibits ary Moslem from disposing of more 
than jtd of his property by Will. 

A., a Khoja Muhammadan, executed in 1886 a deed 
of settlement conveying the trust property therein 
mentioned to certain trustees, first, for the uso and 
benefit for life of the-settlor and first donee, A., himself, 
with monthly sums to certain ladies of the family. 
On the death of the settlor, the trust properties were 
to be held for the benefit of'B., who was the only 
sonof A, Inthe event of B. dying without male 
issue, the corpus of the property was to be divided 
into 10 portions which were to be given to various 
donees, four-tenths being directed in that event to 
charity. There wasa revocation clause in the settle. 
ment by which the settlor reserved to himself 
life-time by 
signed writings and also power to declare new 
trusts, A. was himself one of the trustees. Uptu his 
death, he remained in physical possession and en- 
joyment -of all the trust property. There was mno 
formal delivery of possession, but from the date of 
settlement, A. opened a separate account in his 
books of the property as trust property. Sub. 
sequent to the execution of the deed of settlement, a 
son 0., the present plaintiff, was born to A. in 1886. 
Under the powers reserved to him by the revocation 
clause, A. proceeded to have a deed of declaration of 
new trusts drafted. A draft deed was accordingly 
prepared and approved by him. By this deed 
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the trust property was to be held by the trustees 
of the first deed after the death of the  settlor 
upon trùst for B. and C. as members of a joint 
aud undivided Khoja family. An engrossment of 
the draft deed was made and taken to the 
settlor for execution and signature by him but it 
was then found that by a blunder of the engross- 
ing clerk, several pages of the approved draft 
had been omitted. 

Another engrossment was prepared forthwith but 
before it was ready, the settlor died. In 1903, 
C. brought this suit to ascertain whether the deed 
of 1886 was a valid instrument and preying that 
the defective execution of the second deed may be 
completed by Court and its provisions carried into 
effect :— 

Held, (A that the suit was within time; : 

(2) that the gift to A. himself was absolute 
for life, irrespective of the power of revocation in the 
= st deed, however restricted the gift might be in 

orm; 

(3) that according to a strict interpretation of 
Muhammadan Law, the gift to B. to take effect subse- 
quent to the life- estate of Á. was bad; 

(4) that all the gifts made contingent upon B. dying 
without male issue were bad; 

(5) that the portion of the instrument which pur- 
ported Lo create a waqf in respect of four-tenths ‘of the 
settled property was bad and void; 

(6) that the gift in wagf was bad for want of con- 
temporaneons delivery of possession; i 

(7) that this was a case in which the Courts might 
act on those principles which have always guided the 
Courts of Equity in England and aid defective execu- 
tion of a power, defective not through any fault on the 
part of the person intending to execute it but by rea- 
son of the act of God; 

(8) that the unsigned second deed ought to be effec- 
tuated by the Court to the extent of making it 
binding upon the conscience of trustees. 

Courts of justice are not to be so tied by technicali- 
ty as-not to be able to do what is clearly right. 


Quire: — Whetlier the settlement could be held to be 
atestamentary disposition of the settled property ? 


Jainabat v. R. D. Sethna, 12 Bom. L. R. 431; 6 Ind. 
«Cas. 513, referred to. 
Facts.—A .Khoja Muhammadan of 


‘Bombay, one Jairajbhai Peerbhai, executed a 
deed of settlement in respect of his property 
on 7th January 1886. He purported to 
convey the properly to certain trustees, first, 
‘for the use and benefit for life of himself, 
with monthly sums to certain ladies of the 
‘family. On the death of Jairsjbhai, thetrust 
properties were to be held for the benefit of 
Nur Muhammad, at that time the only son 
of ihe settlor. Tn the event of Nur Muham- 
mad dying without male issue, the corpus of 
the property was to be divided: into 10 por- 
.tions which were to be given to. various donees, 
fcur-tenths being directed in ihat event to 
wogf. There was a revccation clause in the 
settlement by which the setilor reserved to 
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himself full power of revocation during his lifo- 
time by signed writing and also power to We- 
.elare new trusts. 

Jairajbhai was himself one of the trustees. 
Up to his death, he remained in physical 
possession and enjoyment of all the trust pro- 
perty. "There was no formal delivery of pos- 
session but fromthe date of settlement, Jairaj- 

_ bhai opened a separate account in his books 
.of the property as trust property. 

Subsequent to the execution of the deed of 
settlement, a son Cassamally, the present 
plaintiff, was born to the settlor. Under the 
powers reserved to him by the revocation 
clause, Jairajbhai proceeded to have a deed 
of declaration of new trust drafted. A draft 
.deed was accordingly prepared and approved 
by the settlor. .By this dced, the trust pro- 
perty was to be held by the trustees of the 
first deed after the death of the settlor upon 
trust for Nur Muhammad and Cassamally as 
members of a joint and undivided Khoja 
family. 

An engrossment of the draft deed was made 
and taken to the settlor for execution and 
signature by him but it was then found that 
by a blander of the engrossing clerk, several 
pages of the approved draft had been 
omitted. Another engrossment was prepared 
forthwith but before it was ready the settlor 
died in 1887. 

In 1909, Cassamally brought this suit to 
ascertain whether the deed of 1886 was a valid 
instrument and: praying that defective execu- 
tion of the second deed may ba aided by Court 
and its provisions carried out. 

Of the defendants, Nos. 1 to 4 were the 
trustees; No. 7, Khanubai, was the widow of 
Nur Muhammad; No. 8, Sakinabai, was a 
‘daughter of Jairajbhai; Nos. 9 to 12 were his 
daughter's sons. During the pendency of the 
suit, Khanubaiand Sakinabai made a provi- 
sional settlement with the plaintiff, 

Messrs. Inverariy, Ratkes and Lowndes, 
for the Plaintiff. . 


Messrs. Bahadurji and J. H. Vakil, for the 
Defendants Nos. 1-4. 

Mr. Baptista, for the Defendant No. 5 

Mr. Strangman (Advocate-General) and 
Mr. Wadia, for the Defendant No. 6. 

Messrs. Setalvad and Desai, for the Defend- 
ant No. 7. 


Messrs. Jinnah and Jayakar, for the De- 
fendant No. 8. l . 


‘ 
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Messrs. Bahadurji and  Coyaji, for the 
Defendants Nos 9 10. 
Messrs. Dwar and Mulla, for the De- 


fendants Nos. 11-12. 

Messrs. Sayani and Tyabji, for the De- 
fendants Nos. 13, 17, 18. 

Messrs. Sayani and Jafarbhai Rahimtulla, 
for the Defendants Nos. 14-16. 

Jjudgment.-—I will take the questions 
material to be answered in this suib sepa- 
rately and in order of their difficulty and 
importance». 

First, of limitation. The trustees contend 
that the plaintiff is now barred by the lapse 
of time from bringing this suit to have the 
trust-deed of the 7th of January 1886 set 
aside. Involved in this question is the 
application, or otherwise, of section 10o0f the 
Limitation Act. Further, whether in the 
event of there being adverse possession, time 
commenced to run in the life-time of the 
settlor Jairajbhoy Peerbhoy. 

It appears clear that it is only in the event 
of the trusts or some of them being bad, 
that the question of limitation can arise. 
Tor, if the trust-deed in its entirety is good, 
then, of course, effect must be given to it ir- 
respective of any question of the lapse of 
time. 

Next, is to be considered the somewhat 
more complicated question of how limitation 
arises when the trust-deed itself is bad and 
void ab matia, or when the deed itself is good, 
but all orany of the trusts declared init are 
bad. tis upon this point that a certain 
amount of difficulty appears to have been 
occasioned by Courts in this country. Ap- 
plying the decisions in Churcher v. Martin (1) 
and In re Lacy (2), to sets of facts to which, 
with great respect to the learned Judges 
responsible for some of those decisions, l 
may doubt whether the principle of Ohw cher 
v. Martin (1) really applies. All the English 
case-law on this subject appears to me, and 
has appeared to me, from the moment I 
commenced to study and analyse ib, perfectly 
consistent and intelligible. Stating the 
effect of that law in the most general terms, 
it amounts to this, that where what pur- 
ports to be a trust-deed turns out to have 
been entirely void and, therefore, not to have 


(1) (1889) 42 Ch. D, 312; 58 L. J, Ch. 586; 61 L. T. 
113 37 W, R. 682. 
(2) (1899) 2 Ch. 149; 68 L. J. Ch. 438; 80 L. T. 703; 
47 W.R.604, * 
e 
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passed the legal estate, the position of those 
"ho took possession, believing themselves 
to be trustees but not in law real trustees, 
necessarily assumes the character of posses- 
sion by trespass and is, therefore. from its 
inception in law adverse against all the 
world. Where, however, the trust-deed in 
itself is good and valid to the extent of 
passing the legal estate but the trusts de- 
clared are in themselves wholly or partially 
bad, then there is a resuliant trust over to 
the author of the trust and the possession of 
the trustees, whatever they may think of it 
and, however, they might intend to use it for 
the purposes of carrying out the bad trusts, 
could not in law be adverse to the cestui que 
trust, that is to say, the grantor. In all cases 
like Ohurcher v. Martin (1) and Lacy’s Trusts, 
(2) the possession is referable in law to 
trespass. The so-called trustees never were 
trustees except in name and were in without 
any authority from the author of the trusts 
and without any legal relation having been 
established between them and hima. Widely 
different is the case of trustees who obtain 
the legal estate from the author of the trusts 
t» apply the beneficial uses to specified ob- 
jects which may or may not be good. For 
then from the beginning there is always a 
relation between the author of the trusts and 
the trustees in whom his confidence has been 
reposed and there is always the legal possi- 
bility at least of ancther relation coming into 
existence between them where, owing to the 
failure of the declared trusts, there is a 
resultant trust back to the grantor who from 
that moment becomes in law the cestus quo 
trust of the trustees. When the principle 
is thus stated, it appears so clear and so 
intelligible that it is not very easy to under- 
stand how it bas been extended, or appears 
at any rate to have been extended, in the 
Indian Courts so as to cover cases where 
the trustees were not in as trespassers but 
in all strictness as trustees and afterwards 
in the events which had happened not as 
trustees for the intended cestui que trust but 
for the grantor. It is true that there are 
passages in the judgment of Kekewich, J., 
in Churcher *v. Martin (1), which bave con- 
tributed to what, if I may say so with res- 
pect, seems to have been some confusion of 
thought in the Courts of this country, 
Particularly that passage which is quoted 
in mole iban one judgment to which I have 
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' been referred, where that learned Judge 
asks how the possession of the trustees cau 
enure to the benefit of the grantor whose 
«title it was the intentign of the trust settle- 
ment to defeat. Some wordsin that pas- 
sage might be thought not to have been 
quite happily, chosen, for it is of the essence 
of the decision that there were no trustees 
but that. in fact: those, who were at first s0* 
called, turned out- to be trespassers. Nor 
does it appear to me that when the analysis 
is.carried further, itis really a question of 
the possession of the trustees enuring for 
the benefit of the grantor. It is, however, 
no answer to this difficulty to say that in the 
present case the grantor could have had no 
intention of defeating the interest or title 
of the present. plaintiff because at the time 
of the trust settlement the plaintiff was not 
bor», That is a pure irrelevancy in the 
abstract argument. But, were it necessary 
to do so, a critical examination of all the 
contents of the judgment in Churcher v. 
“Martin (1) might lead to some doubt 
- whether were all that is implied in- Keke- 
wich, J’s reasoning, pushed to iis logical 
donelubin. even that décision could be in 
all. respects reconciled, with established 
principles of other branches of the law. Jb 
isa peculiarly difficult case, used merely to 
elucidate the principle on which. it purports 
to be founded for the same reason that this 
is a difficulé case, namely, that there the 
residuary legatee, as bere the original gran- 
tor, was one of (he trustees, and with refer- 
ence to that Kekewich, J., does say that the 
case might ,have been very different if 
Emanuel Churcher, who, for the purposes 
of that case, stood in the position of the 
original gantor, had been the sole trustee. 
And that, I think, for a very obvious reason, 
which, on account of the difficnlcies it might 
have created, the. learned Judge dd not 
care to exhaust. For it surely must always 
be a matter of extreme doubt whether, carry- 
ing the fictions of law to their "utmost 
l gitimate length, a man can be said to be a 
irespasser upon himself. Remembering the 
basis of that judgment, the learned Judge 
“had to surmount this difficulty by lak ng it 
for granted that its form was changed in 
some way by the fact of there being three 
trespassers and nob ote. Bat sinceit apreus 


that it was Emanuel Churcher himself who , 


retained the physical possession and took a 
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chief part, if not the chief part, in dealing 
with the property, ib certainly does seem a 
hard saying that in the character of a tres- 
passer he could have obtained possession -ad- 
varse to himself. In Lary'’s Trusts (2) the 
principle of Churcher v. Martin (1) is brought 
out in the clearest light and freed from this 
particular complication. When thesé cases are 
compared with such cases as Ivster v. Pick- 
ford (3), Salter v. Cavanagh (4) and Patrick 
v, Simpson (5), the distinction in principle bet- 


.ween these groups becomes perfectly clear. 


In such a case as Salter v. Cavanagh (4), 
which is very favourite authority in the Courts 
of India, there was trust of the whole pro- 
perty for uses which did not exhaust the 
revenues and it was held that, in respect of 
the unapplied surplus, there was an express 
trust inferable from the instrument itself in 
favour of the settlor. - Kekewich, J, in Chur- 
cher v. Martin (1) comments upon bhat, that 
it is sufficient to say that the trust, whatever 
else it may have been, was not express in the 
technical sense of that term. 


The póint becomes of importance when we 
have to consider the case-law upon section 10 
of the Limitation Act and the applicability or 
otherwise of that zeciion to the trustees’ con- 
tention here, Nevertheless, it may be doubt- 
ed whether, in the broader etymological sense, 
it is not quite correct to say, as Lord Hals- 
bury very emphatically said without any quali- 
fication in smth v. Cooke (6), that where it 
was the intention that there should be an 
ultimate resultant trust in favour of the 
grantor, ib was usual to express that on the 
face of the deed, which meansmuch the same, 
as was held in Salter v. Cavanagh (4). That 
dietum of Lord Halsbury excited a consider- 
able amount ‘of criticism in technical circles 
where all Equity Lawyers maintained that it 
was a contradiction in terms to say that a 
resultant trast could or ought to be expressed 
in the deed. As I have said, in the less techni- 
cal and more general sense, itis probably 
correct to say that a deed so framed as upon 
its very face to provide for the springing 
back of the trust fund or a part of it in 

(3) (1865) 34 Beav. 576; 6 N. R. 243; 34 L.J. 
Ch. 582; 11 Jur. -(x.s.) 649; 12 L. T. 587; 18 W. 
R. 827. 

(4) (1838) 1 Dr. and Wal. 668. 

4 (1889) 24 Q. B. D. 128; 59 L. €. Q. 8.7; 61 D. 


686. 
T (1891) A. C. 297,62 L, J* Ch. 607; 65 L, T. 1; 40 
W. R. 67. 
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certain events to the author of the trust, 
does create what is at once an express anda 
resultant trust. But if I had been confined 
to the English authorities, I should certainly 
have not felt it necessary to do more than state 
in the plainest language what I conceive to 
be the true meaning and applicability . of 
such cases as Ohwrcher. v. Martin (1) and 
Lacy's Trusts (2). . 

It cannot, Iam afraid, be denied thab in 
considering pleas of limitation in cases 
analogous to this, the Courts in India have 
given decisions upon section 10 of the Limita- 
tion Act, some of which. profess to be found- 
ed on Churcher v. Martin (1), which do ocea- 
sion very great difficulty and are extremely 
hard to reduce to simple and consistent 
principles. 

The form in which the question has usually 
presented itself to the many learned aud emi- 
nent Judges who have dealt with it in this 
country, is whether resultant, implied or 
constructive cestui que trust is entitled to 
the benefit of section 10 and, with perhaps 
a single exception of the case in Maului 
Saiyid Muhammad v. Razia Bibi (7), upon 
which 1 will say a few words in à moment, 
the current of authority seems to have set 
steadily against the extension of that sec- 
tion to all cases of resultant, implied or 
constructive trusts. It is no use shirking 
the difficulty which this body of case-law 
gives rise to. For involved in all those 
decisions, even where they do not go the 
length of expressly affirming it or giving 
effect to it as the result of that proposition. is 
the assertion that the possession of a trustee 
in all such cases- of resultant, implied and 
constructive trusts may be aud sometimes is 
adverse to the cestui que trust. The strongest 
case, perhaps, is that of Kherodemoney 


Dossee v. Doorgamoney (8), where itis per- 


fectly clear that there was, in the events 
found to have happened, a resultant trust 
in favour of the plaintiff. But the learned 
Judges held that the trustee, notwithstanding 
the failure of the declared trusts, was in 
possession for and on behalf of the intended 
beneficiaries and against “the resultant 
cestut que trust. That case is, as far as 
I can see, exactly upon all fours with, the 
present case. 


. 
- (7) 821. A. 86; 9 C. W. N. 625; 2 C. L.J. 179; 2 


A. L. J. 518; 27 A. 820 15 M. L. J. 261. 
(8) 4 C. 455; 2 OL. R. 112; 30. D. R. 816, 
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In the cass of Vundravandas v. Cursondas 
(9), a Division Bench of this Court, consist- 
ing of Sir” Charles Farran, Chief Justice, 
and Tyabji, J., would apparently have come” 
to the same couclusion.: That decision 
would, undoubtedly, have been binding upon ' 
ine, whatever my own views as to the law 
involved init might be. Fortunately, how- 
ever, the passage in point is clearly in the 
nature of an obiter dictum and when the 
case went up on appeal to the Privy Council, 
it might, I think, be fairly inferred from 
the line of argument there adopted and 
the reiterated reference made by Lord 
Macnaghten to Lyeli v. Kennedy (10) that 
their Lordships were not disposed to adopt 
that part of the lower Court's judgment. 
However that may b», they certainly do nob 
adopt it and. part of the judgment appears 
to have been reversed. So that, beyond tho 
very high respect each and every other Judge 
must always feel for any opinion expressed : 
by the late eminent Chief Justice Sir Charles 
Farran, that part of the judgment is not 
binding upon me. 

In a case decided by my brother Batchelor 
in 1906 —Mathuradus v. Vandrawandas (11) — 
that learned Jodge, wh? is habitually averse 
from indulging in obiter dicta, allowed 
himself, under the influence of what must 
have been. very able and impressive argu- . 
ment, to express his opinion upon this 
point, the whole of that part of his judg-: 
ment is entirely obiter, It is nob in any 
sense binding upon me but’ it contains an 
elaborately reasoned examination of the. 
authorities upon this point” and indicates 
that that learned Judge’s opinion coincided 
with and would, if necessary, have been given 
in support of the judgment of the Calcutta y 
Court to which I have referred. 

These cases will suffice to explain the 
difficulty I have ttroughoub& this part of 
the argument in arriving at some clear and 
settled principles upon which to ground 
my own decisicn upon this issue. Not 
that I myself, had I not been oppressed 
by so much authority emanating from 
Judges much mòre eminent than ‘I can 
ever hope io be, should have felt at any 
time any real difficulty as to the prcrer 


ratio decidendi. 
(9) 21 B. 646. 
(10) (1889) 14 App. Cas. 437; Sor. J. Q. B. 268; 62 


SL. T. 77; 38 W. R. 363. 


(1D 8 Bom. L. B. 328; 31 B. 222. 
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And first of the argument which is con- 
stantly repeated in all these judgments as 
distinguishing what “is. called an express 
trust inferable on the face of the deed from 
a true resultant trust only coming into 
being because of the failure of the trust 
declared in the deed. Here, I think a very 
little examination will bring to light a per- 
fectly clear and consis!ent principle, and 
that principle has already beeu announced’ 
, and adhered toin more than one judgment 
of this Court, The two hypothetical cases 
which Mr. Inverarity offered me in the 
course of his concluding argument appear to 
me to entirely overlook it. Those two cases 
were of a trust, leb me say, fora thousand 
pounds to the uses of so much blank for A, 
so much blank for B, so much blank for O. 
Here, said Mr. Inverarity, there isan ex- 
press trust of the kind intended in Salter v. 
Cavanagh (4), and, though that case was not 
referred to in Smith v. Cooke (6), clear npon 
the face of the deed, Then, lét us take a 
trust of one thousand pounds, one pound 
to the use of my daughter and 999 pounds 
undisposed of, Upon . what conceivable 
principle, Mr. Inverarity asked, . can you 
distinguish between these two cases and 
say that in one there is &n.express trust over 
to the settlor and in the other there is not? 
It appears to me that there is no difficulty 
whatever in auswering that question. In 
the first of the cases there is a true - 
resultant trust, not express upon the face 
of the deed bat merely: implied by law as 
Kekewich, J., pub it, nob because the deed 
is void certainly but because of the faliure 
of the intended trasts. If those trusts had 
not failed and had exhausted the property, 
there would have been no resultant trust 
over to the settlor and, therefore, is nothing 
express on the face of the deed which 
would bring it within the same: category 
as the second case. In the second case the 
intended trust can be carried out consistently 
with whatis then said by Lord Halsbury 
to bean express trust an” the face of the 
deed over for the benefit of the settlor and 
the criterion is equally plain and infallible. 
Where the ultimate resaltant trust which 
is to spring back to the settlor is consistent 
with the discharge of the declared trust, 
then it may by loose use of language be 
said to be express on the face of the deed, 
hat where the etinction or failure of all ° 
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the intended trusts isa condition precedent 
to the resultant trasis coming into being, 
then the latter is clearly a true resultant trust 
and is not express and never oin be express 
on the face of the deed. 

In a recent decision of thia Court Mojilil 
v. Gavrishanker (12) Sir Basil Saott, Chief 
Justice, and Mr. Justice Batchelor, following 
a part of the decision of Sir Charles Farran 
ia Vandravandas’s ¢ise (9), have reaffirmed 
the principle I have just stated. There, 
there was a small trust not exhausting the 
residue arid the trustees were held to hold 
the residue on express trast for the heirs of 
the settlor. ‘That, of course, is merely a 
re-statement of the rule in Salter v. Cavanagh 
(4). 

— Having s> far cleared the way from all 
possible mis-conceptions upon this head, let 
me now come to the heart of this particular 
diffienlty and deal with a case like that of 
Kherodemoney (8). If that decision is really 
good law, then it woald appear to exactly 
fib the facts of the present cse, with this 
difference only that the author of the trust 
was not, if I remember rightly, trustee in 
that case, The Court there held, founding 
itself upon the principle of Churcher v. 
Martin (1), that on the failure of the declar- 
ed trusta, which were in favour of children 
then unborn, the trustee, having gone into 
possession under the trast deed, held adverse- 
ly to the author of the trusts and hia heirs; 
more than twelve years having elupied before 
the heir sued to have the trust declared void 
aud recover the fund. Notwithstanding that, 
the Court did hold those trasts void, it ra- 
fused to grant the plaintiff relief on the 
ground of limitation. The resultant trast, 
when the declared trusts failed, was held not: 
to be a trust vested in the trasteas for a 
Specific purpose within the meaning of 
section 10 of the Limitation Act, and from 
thas time forward our Courts have inler- 
preted that section as though the words 
were an express trust as in the English 
Statute, 

: Now, it appears to me that the true law 
underlying all sets of facts of that kind was 
never presented to the minds of the learned 
Judges who decided that case, or, as far as I 
can see, has been considered in any of the 
numerous judgments which have been de- 


` livered in Indian Courts professing to follow 


(12). 12 Bom. L, R. 947;8 Iud. Cas. 635, 
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it. Whatis the true position when declared 
trusts failed and there .is a resultant trust 
over to the settlor or his heirs? The an- 
swer to this is to be found in the very ele- 
mentary proposition that the possession of the 
trustee is always that of the cestui que 
trust, and, therefore, however he may think 
or wish to be holding as trustee for trusts 
which have failed in the eye of the law, he 
is really holding, when those trusts failed, 
as trustee for the settlor. Then the posi- 
tion is simply this: so long as he retains and 
professes to retain the character of a good 
aud legal trustee, he is holding the legal 
estate as stake-holder, for two claimants, 
the intended beneficiaries of the declared 
trusts which have failed and the resultant 
trustee, that is, the settlor. And I entirely 
fail to understand how any length of pos- 
session by a trustee so situated can be 
adverse to his true cestu’ que trust as soon 
as that legal person is discovered and as- 
certained. It is’ quite easy, I admit, 
to conceive of cases in which a trustee so 
situated might deny the right of the cestui 
que trust resultant on demand made. It is 
quite conceivable thatin his partiality for 
the intended objects of the author of the 
trust’s bounty, he should make over the 
legal estate to them. And there are many 
ways in which he might, divesting himself 
of the purely legal character of a trustee, thus 
put himself iu direet opposition and hostility 
to the resultant cestui que trust. And I can 
also understand that if there were facts 
showing that this had been done the charac- 
ter of the trustoes' possession might be 
affected by such facts and time might be 
deemed to run as from the first of them 
against the cestui que trust. Then, indeed, it 
would be a very serious question how far 
these decisions governing the application of 
section 10 of the Limitation Act might not 
preclude the resultant cestut que trust from 
obtaining relief when twelve years had 
elapsed from the time that he knew his 
trustee had been holding adversely to him. 
This leads me to what is the fundamental 
distinction to.be borne in mind when the argu- 
ment turns, ag it has turned here, upon sec- 
tion 10 of the Limitation Act. That section 
provides that in the case of an express 
trust no length oi time shall bar a suit by 
any person following a trust property in the 
hands of a trustee. "I have used the word "ex- 
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press" following the decisions of the Indian 
Courts, and, so adopting with the utmost 
reluctance the narrow view to be placed upon 
that section, I still say that it really does not 
touch the point I have to consider in this case. 
From the very nature of the section ib im- 
plies that in some way or the other the posi- 
tioa of the trusee has become adverse to his 
cestui que trust. Else there would be no need 
for it in the statute of limitation. And there 
are many cases in which that section might 
have its practical use, for instance, a dishonest 
trustee might make off with the whole of 
the trust fund or deal with the trust property, 
in a manner incompatible with its application 
to those uses for which alone he was entrust- 
ed with it, and from that moment, no doubt, 
his possession would cease to be really that 
of a trustee and would become adverse to his 
cestui qui trust. 

Now, where a trust is express, section 10 
saysthat even though the cestuz qui trust chooses 
to pub up with the acts of a {rustee and to 
take no steps to recover the trust property 
for more than twelve years, yet he shall never 
be barred when he dees so choose to pursue 
and endeavour to recover it. But, apparently, 
where the relations between the trustee and 
the cestui que trust are not express but have 
arisen by implication of law only, then if the 
trustee assumes anadverse attitude towards his 
cestui que trust, the cestui que trust must seek 
his remedy within the period of twelve years. 
That I take to be the utmost length to which 
the Indiin cases upon this head can fairly 
be carried and even then, speaking with the 
utmost deference, I think, they have been 
carried much too far. But that begs the whole 
question whether or not, in the absenceof any 
dishonesty on the part of a trustee, his posses- 
sion canreally be adverse to that of his true 
cestut que trust, as soon as any corflict bet. 
ween persons so claiming has been decided. 
And that is very like one of the early Haglish 
cases where one of the ce:iu: que trust appears 
to have been put into possession of a pro- 
perty and to have had the use of it but it 
was afterwards fourd that the real cestui que 
trust was another. and limitation was not 
allowed. . 

Now I say that in all eases like that of 
Kherodemoney Dossee (8), it will not do for tha 
trustee to say that he would prefer to hold 
the property to the uses intended by the 
trust deed when it is found that those declared 


` trustees, 
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trusts are invalid: What has in law happen- 
ed is that throughout he has been holding 
as a resultant trustee for the cestui que trust 
and until there has been some material 
change in the character of the trustee referable 
to his knowledge of. his changed relations 
and unmistakably adverse to his true cestui- 
que trust, I really do not see how any question 
of adverse possession can possibly arise. 
So that we may. give the go-by.ina case 
of this kind, if my view is- correct, to 
section 10 entirely and, treating the case as 
falling under Articles 141-144 of the second 
Schedule, merely put the question whether 
the possession has been adverse and, if so, 
from when. 

-In the present case; the-trust was executed 
in 1886, For the purposes of my present argu- 
ment it is immaterial -whether it was a.good 
trast,oy,a bad trust, provided only that the 
deed. itself was good and as to that there can, 
I think; be no question. The learned Counsel 
for the^trustees who has argued the question 
of limitation very fully, has not attempted, as 
far as I can remember, to suggest that there 
was anything bad in the deed itself or .that 
it failed to convey the legal estate. “Ab that 
time the plaintiff was not born. About a 
year after the execution of the trust-deed; the 
settlor died, the plaintiff being then in exis- 
tence... Up to his: death the author of the 
trust was himself one of the trustees and was 
‘in physical possession, occupation and- enjoy- 
ment of all the! trust property.. I do not, 
however, think that: that fact has any bearing 
whatever upon. the theoretical argument I 
have so far unfdlded. If there really were 
any adverse póssession, it must have com- 
menced from the moment legal estate was 
conveyed and taken possession: of by the 
Nor is that in any way affected 
by the fact that one of the trustees happened 
to 
first beneficiary, for I take it to be :as 
clear as day-light that if, in such cir- 
cumstances, a donor chooses to divest himself 
of his property as donor and accept it as 
donee, interposing the fictional- character 
of trustee between himself-and those two 
characters, then so far as heis a donor, but 
as trustee for himself as donee, must hold 
adversely to himself as donor. Nor can I 
see .that this position is in the slightest 
degree alfected by the conveyance itself 


ba the author of the trusts and the- 
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there were any adverse possession ab all, 
I do nob see why ib should not begin to 
run under a conveyance just as it would 


_ do in the case of a-purchaser against his 


vendor, once the conveyance be completed. 


I make these observations because ib seem- 
ed to me in the course of the argument 
that the learned Counsel fer the plaintiff 
attached very great importance to the fact 
of Jairajbhoy Peerbhoy having. remained in 
physical possession and enjoyment of the 
property during his life-time. As I have 
said, if this were really a case like Churcher 
v. Martin (1), and if I had been obliged to 
treat all the so-called trustees as mere tres- 
should 
have felt strongly inclined to press Kekewich, 
J.'s reasoning to its logical conclusion and 
hold that a man cannot really be a tres- 
passer upon himself upon his own property. 
So that, in that view, I should have felt 
very grave doubt whether any adverse pos- 
session could possibly have originated in the 
life-time of Jairajbhoy Peerbhoy, but the deed 
being perfectly good, blions considerations do 
nob apply. 


Now the trusts are all, on the face of them, 
of a kind which an honest trustee might 
accept and endervour to carry out, so that 
l think there possibly arises a further point 
namely, whether limitation as against a reo 
sultant trustee could commence to run until 
the question whether or not the declared 
trusts were good or bad, had been decided. 
And if that were really so, then, in a ease 
of this kind, there could obviously be no 
question of limitation at all. For it is only 
after the Court has pronounced some, at any 
rate, of the declared trusts to be bad that it 
could arise and then as I began by saying 


. the trustees would have to fall back upon limi- 


tation as against one who to that extent is 
attacking the trust-deed until this case is 
finally decided, I suppose it cannot be known 
whether the trusts of the settlement of 1886 
are good or bad, so thal. the relation of the 
resultant cestu’ que trust and irustee 
have nob been established between the 
plaintiff and the defendant until the final 
determination of this suit. 1 do not mean 
to: say that when that relation is estab- 
lished, it would not of necessity go back 
to the moment when any or all of these dec- 


originating from Rimself as donor, For if* Jered trusts failed but fo? the purposes of 
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limitation, I do not see how the possession of 
the trustees can be said to be adverse until 
80 uncertain a question had been answered. 

Beforé the case concluded, I was asked to 
grant an adjournment more than once by the 
learned Counsel for the plaintiff in order that 
he might bring further proof of the alleged 
unsigned Will of Jairajbhai Peerbhoy and he 
appeared to think that if he could prove that 
unsigned Will, it would have a direct bear- 
ing upon this question of limitation. I think, 
by what I have already said, I must have 
made it clear why I do not agree with that 
view. If, as a matter of fact, the possession of 
Jairajbhai Peerbhoy taking as trustee under 
his own trust settlement were adverse to him- 
self as donor, no act purporting to be perform- 
ed by himself as donor could have any bear- 
ing at all upon the character of his possession 
as trustee. Itis absolutely necessary in a 
nice theoretical argument of this kind to keep 
the personns of the same man separate and 
distinct in one’s mind. We have Jairajbhai 
the donor, Jairajbhaithe trustee, Jairaibhai 
the cestui que trust, and referring each of Jai- 
rajbhai's acts to its proper persopna, it will, 
I think, be apparent that no act done merely 
in his capacity of Jairajbhai the donor could 
possibly affect the adverse possession of pro- 
perty held by him as Jairajbhni the 
trustee for Jarajbhai the donee. There is 
only one connection in which the proof of 
this Will might possibly have served the 
plaintiff as against the trustees and that 
as a revocation of the trusts, if the trusts it- 
self were otherwise good. Bnb that is en- 
tirely distinct from the question of limita- 
tion. 

Before I conclude my discussion of this 
topic, I would say a word or two upon the 
case of Maului Saiyid Muhammad v. Razia 
Bibi (7) which is the nearest, I can find to 
direct authority in favour of the conclusion I 
myself have come to. 

That was a case the facts of which very 
closely resembled the facts of the present. 
case. There wasa trust with an ultimate 
gift to wagf and in the meantime the proper. 
ty was to be applied to the uses of the settlors 
and their descendants. Pursuant thereto 
professedly taking under this alleged w:gf 
one of the trustees occupied and held the pro- 
perty, then the ether settlor died and on her 
daughter making a cdaim to her mother's share 
of the settled property, it washeld that thewagf 
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was bad for various reasons into which I need 
nob go and the question then arose whether 
the plaintiff was nob barred by adverse pos- 
session of the so called mutawali under the 
wagf settlement. The point was treated in 
the Allahabad High Court as a pure question 
of fact, namely, whether or not, the posses- 
sion of the defendant wasadverse. And their 
Lordships held there that it was merely per- 
missive without going into any of the nice and 
difficult questions which I have had to open 
up in this case. Unfortunately, I think 
—for we badly need an authority on the 
question,—their Lordships of the Privy Coun- 
cil satisfied themselves with saying that they 
saw no reason to dissent from the correctness 
of the conclusion of the Court below upor 
this point, that is to say, they found that as a 
matter of fact the defendant's possession was 
permissive and not adverse. But they do not 
appear to have gone into the question whether 
in any event, while the normal relation of 
trustee and resultant cesíui que trust exist in 
law, the possession of the former could be ad- 
verseto the latter. It is really upon that 
ground, and that substantial ground alone, that 
I base this part of my judgment. Iam quite 
clear in my own mind that solong asa trustee 
occupies the position of a trustee as soon as 
declared trusts failed axd there is a resultant 
trust in favour of the settlor, the trustee’s 
possession is essentially that of his cestui que 
irusí and can only be changed into adverse 
possession’ by a conscious and deliberate act; 
that is to say, that he must repudiate all in- 
tention of holding for the resultant cestez que 
trust and he must assert his intention of con- 
tinuing to.apply the trust fund to uses which 
the Court had declared or which are known to 
him to have failed. Then J do admit that 
his possession might become adverse to his 
legal cestui que trust, and that if that person 
did not take steps within twelve years, he 
might not be able to avail himself, under the 
Indian authorities, of the provisions of sec- 
tion 10 of the Limitation Act. But in this 
case nothing of the kind has happened, and 
nothing of the kind could have happened, for 
the plaintiff through most of the intervening 
period has been & minor and as soon as he 
came of age, he appears to have contemplated 
taking steps which had resulted in the present 
suit, so that until the trustees became aware 
5-1 am assuming for the purpose of the whol3 
of this argument that the trusts are bad ,—thas5 
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the trusts were bad, I think, as a matter of 
fact, it istoo clear to admit of serious argu- 
ment that they were not holding adversely to 
him who would then be the resultant cestur 
que trust. That,I believe, is in conformity 
with all the English authorities. I believe, too, 
that it states a principle which will enable 
us lo reconcile all the Indian authorities upon 
section 10 with what has really been meant 
in the English authorities and so I trust thai 
we may come toa clear understanding of what 
really is implied in this branch of the law 
which has been clearly understood and always 
clearly stated in the English Courts but which 
has in this country, I think, given rise to some 
confusion and divergence of opinion. 


I, therefore, findlapor the first question that, 
in the event of the trusts being bad, the deed 
is good and that the plaintiff is not time-bar- 
red as against the trustees. 


The next question which Ishall answer in 
a very few words is, whether or not the whole 
of this suit is res judicata by reason of certain 
arbitration and other proceedings between 
‘the plaintiff of the one part and Nur Mahom- 
edand after his death his widow Khanubai 
of the other. The trustees disavow their re- 


lance upon this point which certainly is more , 


proper to the case of the seventh defendant 
Khanubai who has, in the course of the suit 
settled with the plaintiff. Ifit were a good 
plea, it would, no doubt, defeat the whole suit 
and to that extent support the trustees’ posi- 
tion. | think, therefore, it ought to 
be at least disposed of. ‘here can plain- 
ly be no res gudicait touching the subject- 
matter of this suit and, looking to the array 
of parties in it, by reason of the proceedings 
I have adverted to, I think ib is extremely 
likely that had Khanubai continued to defend 
the suit, there might have been something 
very like an estoppel which in that event, I 
should have pressed as far as I lawfnlly could 
against the plaintiff in her favour. Bat es- 
toppel and res judicata, as L have so frequently 
had occasion to say from this Besch, are en- 
tirely distinct. Putin the most simple and 
colloquial way, res judicata precludes a man 
averring the same thing twice over in succes- 
sive litigations, while estoppel prevents him 
saying one thing at one time and the opposite 
at another. And I have never heard ofa suit 
being barred by egtoppel except, perhaps, in 
the recent cag» of the Narielw ila’s Trusts (13); 
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where, I rather think, the learned Judges in 
appeal did incline to hold that the plaintiff 
was estopped from bringing his suit. It is 
also quite common in all text-books npon es- 
toppel to finda very large portion of their 
subject-matter devoted to res judicata. I think 
the distinction is really too plain to need dwell- 
ing upon in the present case. What passed 
in the arbitration and other proceedings, I 
have referred to, was matter in issue between 
the plaintiff and his brother Nur Mahomed. 
The present trust settlement was excluded by 
design from the scope of any decision arrived 
at in that suit. I do think it very likely 
that it was a factor, nevertheless in the 
composition, arrived at and that it might 
have been capable of proof, that it was on 
the understanding that the trust settlement 
was not to be attacked that the arbitrators 
made their award: and if that really had 
been so, then the position might have been 
awkward for the plaintiff in the present suit 
had Khanubai continued to defend it. Bat 
such an estoppel, if it existed, would have 
been restricted to Khanubai and the trustees 
could not have availed themselves of it. 
This is, however, happily now merely a matter 
of conjecture. As a bare plea of res judicata 
ib is obviously unsustainable. I take this 
opportunity of congratulating the legal 
gentlemen who have had the interests of 
Khanubai and Sakinabai in their care upon 
what [ consider the very advantageous terms 
upon which they have provisionally settled 
with the plaintiff, 

l now come to a consideration of what is, 
perhaps, the principal, question in the case, 
whether the trust settlement of 1886 is a 
good and valid settlement; that is to say, 
whether the disposition of property thereby 
made is a good.gift according to the Mahom- 
medan Law. And in dealing with that I 
must observe that there are numerous gifts 
contained in this settlement, some of which 
might be good while others might be bad, 
so that it may nob be possible to dispose of 
the settlement as a whole without going 
somewhat minutaly into its several parts. 

Let us first look at the nature of the settle- 
ment itself. It purports toconvey the trust 
properties therein mentioned on trast to 
certain trustees first for the use aud benefit 
for life of the settlor and firstedonee Jairaj- 
, bhai Peerbhoy himself with monthly sums to 

certain ladies of the family with which I 
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am nob now concerned. On the death of the 
settlor, like interests to Nur Mahomed who 
was ab that time his only son, In the event 
of Nur Mahomed having a son, there was to 
bea re-arrangement in respect of all that 
follows in this settlement, into the details of 
which again I need not go. But failing male 
issue to Nur Mahomed, then the corpus was 
to be divided into ten portions which were 
given to various donees, four-tenths being 
directed in that event to charity. And the 
question, is —a very important question, l 
think, in this town—whether a voluntary 
settlement during the life-time of a Khoja 
Mahomedan of this kind is a valid gift, or if 
not a gift, whether itis a Will, or if not a 
Will, whether it is a wagf and in either of the 
latter characters good and valid. At the end 
of the settlement deed there is the usual 
revocation, clause appropriate to all English 
voluntary settlements in common form. 
Thereunder, the settlor or the donor reserves 
to himself full power of revocation during 
his life-time by signed writings and also power 
to declare new trusts by such signed or any 
other writing. 

I must take this opportunity of saying 
that when the case opened, it appeared to me 
to resemble, for the purpose of deciding this 
issue, tne case of Jainabaz v. R. D. Sethna(13) 
so very closely that I doubted whether I 
should be called upon to do much more than 
re-affirm my decision in that case. But 
the particular question in Jaenaba? v. R. D. 
Sethna (18) was whether the alleged gift was 
revocable. In that case the donor did exer- 
cise the power of revocation reserved in his 
life-time and, therefore, the central point in 
that case differs materially from the central 
point in this ease and a great deal of the 
jadgment there has reference to arguments 
which wera more peculiarly apt for the main 
purpose the plaintiff then had in view. And 
upon a much fuller argument and somewhat 
extended researches of my own into the 
Muhammadan Law I have reason to doubt 
whether I did not lay down that law in one 
or two points much too broadly in Jatnabaz’s 
case (13); and whether indeed part of that 
judgment is not incorrect. I say this parti- 
cularly with reference to what I then held 
on the reply that the deed was à wrgf. I 
was ther of opipion that a w:gf could not be 
valid if ib were postponed to a life-interest in 
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the person creating it. . 
Now, having gone into the standard works 
upon the Muhammadan Law and listened to a 
very long and elaborate argument addressed 
to me by Mr. Tyabji for some of the defend- 
ants in this case, it does appear to me to be 
consistent with that law that & Mahomedan 
may devote his property in wagf and yet 
reserve to himself and his descendants in & 
very indefinite manner the usufruct of the 
properly. So that I doubt whether it would 
be correct to hold, as I held in that case, that 
if the instrument were really a declaration of 
a wagf, it would be necessarily invalid be. 
cause the wagf was postponed to a life enjoy- 
ment of the donor and possibly, though this 
is by no means so clear, to other life interests 
after his own. 5 
Next, in that judgment I was of opinion, 
looking to the broad essential features of 
what the Mohamedan lawyers understood as 
gift that it would be sufficient to invalidate 
a gift, if the donor in the deed purporting to 
confer it, reserved to himself a right of- revo- 
cation co extensive with his life. And if there 
were any hope of expecting from the vast 
entanglement of Muhammadan Law anything 
like consistent principles or intelligible glisei- 
fications’ or accurately expressed notions, it 
certainly would appear to me that considering 
the requisites of a gift are amongst others 
finality and completeness in praesenti, then 
it might and ought to follow that an announce. 
ment on the donor’s part that he might at 
&uy time during his life-time revoke the gift 
would make the donation entirely invalid. 
So far from this being the case, Mr. Tyabji 
points ont, and I believe he is perfectly correct, 
that the general rule is that the power of 
revocation is inherent in the donor of every 
gift, so that expressing it, as is usually done by 
English draftsmen in these voluntary settle. 
ments, is merely surplusage and so far from 
invalidating the gift aa a whole would neces- 
sarily be implied in it were it not expressed, 
It is true that this general rule, like every- 
thing else in the Muhammadan Law which 
has yet come under my analysis, is open to in- 
numerable exceptions many of which appear to 
confliet in principle with the main rule. And 
it is a very strong point iu the defendants’ 
case here that although there is an express 
pewer of revocation reserved in the settle- 
ment, and althongh the power of revocation 


*is implied generally in all gifts, yet where the 
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gitfs are. to particular persons or where the 
donor has received from the donees anytbing 
in exchange for the gift or part of the sub- 
stance of the gift itself, then according to the 
strict Mahammadan Law the gift is irrevocable 
and the revocation clause in this settlement 
would have to be regarded as void. 

Upon, those two questions, I say, I think 
that my judgment in Jaznabaz v. R. D. Sethna 
(13) would require to be re-considered. But 
the more frequently I hear arguments upon Mu- 
hammadan Law and the further I prosecute my 
own researches in that. somewhat difficult re- 
gion, the more convinced I am that it is almost 
impossible in the state of the existing author- 
ities, compared with the original text-book 
writers and standard works on the subject, 
to arrive at any clear understanding of what 
the real underlying principles of that law 
upon many of the questions which in:an ad- 
vanced civilization have large and practical 
importance and are supposed to be answered 
by a reference to that law, really are. The 

_ English Courts are constantly making Mu- 
hammadan Law for themselves.and engrafting 
upon the extremely crude and primitive no- 
tions of the early Mahomedan lawyers, the 
artificial conceptions of the English Law and 
so endeavouring to mould and shape the whole 
into a somewhat practical form, which, while 
it way flatter the conservative prejudices of 
good Mosléms, does not in the least resemhle 
anything which the authors of the Moslem 
Law had themselves laid down; but is rather 
an attempted compromise between the rigidity 
and inadequacy of the legal notions of a 
people -then living under very primitive social 
conditions with théir now highly complex so- 
cial needs and ¥equirements. M 

I say this to explain with what diffidence I 
always approach the solution of any question 
which has to be argued before me first with 
reference to the Muhammadan Law pro- 
per and next with reference to the 
judge-made authority upon that law. ^ And 
if 1l failed in the case of Jatnabai v. 
R. D. Sethna, (18) as I believe I did, to 
go far enough afield and take into account 
many very subtle differences and exceptions 
to be found ‘in the Muhammadan Law books I 
am very much afraid that even in the pre- 
sent case where the’ arguments have been 
much fuller and where I myself have gone 
much deeper into the original works I may 
again-fall into error. I shall not, therefore, 
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start criticizing this deed with the assumption 
that it is necessarily bad because of the pwer 
of revocation ‘reserved to the donor in it. 
1 still think that if analysis were pressed far 


. enough, that ought to ba a complete answer 


to the validity of any Mahomedan gift inter 
viros but, assuming Lhat it is not, then I have 
io look to the nature of the gift or gifts 
which this deed purports to make. To the 


- first of these, that is the gift to the donor 


himself, I do not think that any serious ex- 
ception either in theory or practice can be 
taken, except this that it is entirely meaning- 
less. I am not now overlooking the fact that 
while the gift reserves full beneficial enjoy- 
ment of the settled property to the settlor 
for his life, it might be said that it is not 
meaningless inasmuch as it curtails his power 
of disposition and, therefore, that is giving to 
himself something less than he possessed be- 
fore. ‘That appears to meto make it still 
more meaningless. How a person can give 
to himself’ less than he had in the ordinary 
sense of gift, I confess I fail to understand. 
Moreover, there are a great many passages in 
the most highly accredited works on Muham- 
madan Law toshowthat where a gift is condi- 
tioned by a power restricting alienation the 
giftis absolute and the condition is void. So 
that if there seem any useful purpose to be 
servedby trying to apply the principles in this 
region of the law, we might say that, however 
restricted be the gift in form to Jairajbhai, it 
is in effect a gift absolute to him for life and 
that entirely irrespective of the power of 
revocation in the conclading clause. So far 
as his life-estate is concerned, however, it is 
unnecessary to be too nice in discussing or 
criticizing itexceptinso far as it might possibly 
invalidate all that follows, And in the case of 
Jainabai v. R. D. Sethna (13), I was very 
strongly of opinion that a gift to the donor 
himself for his life and then over to others could 
not bereconciled with any recognized principle 
ofthe Mubamadan Lawof gift and mustneces- 
sarily, therefore, so far as the remoter donees 
were concerned, be bad abinztio. I still adhere 
to all that I said upon that and kindred heads 
in Jaznabai v. R. D. Sethna (18). I have 
no doubt that though I may have tripped on 
some minor points, that judgment is sub- 
stantially right; and the more important 
principles which I then attempted to state 
are sound and were correctly stated. 

Thus, in the case of Nar Mahomed who 
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follows on the life-estate of Jairajbhai 
Peerbhoy, is the gift to him valid by 
Muhammadan Law? I am, of course, here con- 
fronted with a very great difficulty arising 
upon the cases of Umes Chunder Sircar v. 
Musammat Zahur (14) and Banoo Begum v. 
Mir Abed Ali (15)? where in the one case 
their Lordships of the Privy Council, in the 
other a Bench of this Court consisting of the 
Chief Justiceand Heaton, J., held that both 
according to the Sunni and Shia Schools of 
Law a Mahomedan might create a succession 
of life.estates which were said to be some- 
thing like what we in England call vested 
remainders Ihave to observe upon both 
those cases that what is principally in contro- 
versy here and what was principally in contro- 
versy in Jainabai v. R. D. Sethna (18), never 
seemed to come prominently forward either 
inthe argument or in the decisions of the 
Courts and that is whether au . estate 
of this kind can be made the subject of 
a gift inter viros. In the Privy Council 
case, it was only those persons who were 
interested in the gifis over on failure 
of issue to the donee with the life estate who 
came before the Court and the question really 
seemed to be, in their Lordships’ opinion, 
whether a postponed estate of that kind 
could be validly transferred or as I prefer 
to say trafficked in. I have never been 
able to understand how in that case it 
was held that the gifts over to the 
two sons were more than contingencies, 
although apparently their Lordships thought 
they were something less than vested re- 
mainders. For they are very careful to say 
that they are something like vested remain- 
ders. The facts were that these gifts over 
were only to take effect inthe event of the 
lady whose life-estate was interposed not 
having & son. Now, in the case of a child- 
bearing woman married, I cannot conceive 
of a more uncertain event than that of her 
having or not having & male child. And 
whatever nice refinement of meaning the law 
may place upon such a condition, [ am quite 
certain that any person waiting upon it 
‘would have to regard it as a contingency and 
a very uncertain contingency indeed. I can 
quite understand that if their Lordships of 
the Privy Council had had their minds upon 
that point and if it had been really a case 


(14) 17 I. A. 201; 18 O. 164. 
(15) 9 Bom. L,R. 1162, 
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of vested remainders, they might have come 
to the conclpsion, though I do not think 
they ever did, that sucha vested remainder 
could properly be made the oject of a gift 
inter vivos. But I cannot conceive how ib 
ever could have been held, as I am sure it 
never has yet beea held that, a gift in 
futuro contingent upon the happening of 
uncertain events, could be given consis- 
tently wilh the requirements of the Mu- 
hammadan Law of gift inter 1ivos, mor do 
I see how in the particular case the vested 
remainders could have been any more made 
the object of soch a gift because they were 
called vested remainders (liable t» be dis- 
placed by the happening of an uncertain event 
than if they had beencalled simply contingent 
interests or contingent remainders). I am 
not dwelling upon this for the parpose of 
splitting hairs but because there is very real 
reason in my opinion why a vested re- 
mainder in the strictest sense of the English 
words and a fortiori a contingent remainder 
could not possibly by any stretch of ingenuity 
be made the subiect of a valid Mahomedan gift 
inter vivos consistenly with the requirements 
of the Muhammadan Law on that head and for 
this very simple reason that no man can 
give possession zm presenti of that which 
may never come into possession at all. Thus, 
though theoretical legal meaning given to 
vested remainder may seem obscure, 
the point is equally true whether the interests 
be of that kind or a mere contingency. -For it 
is of the essence of a Mahomedan gift inter vivos 
that the donor should divest himself of the ac- 
tual possession of the thing given and transfer 
it to the donee and if the donee does not „take 
physical possession of it at the time of mak- 
ing the gift, then until he does, the gift 
is revocable. Nor was there ever such a 
conception in the minds of the Mahomedan 
lawyers who worked out their theory of the 
law of gift infer vivos as the fictitious 
possession of intermediaries as between the 
donor and the donee which would suffice for 
the divesting of the donor zz presenti and the 
taking of the donee tn futuro Nor is this 
difficulty in the least reduced, mach less 
removed, by taking all trustees as donees. 
Trustees were in no sense known to the 
Muhammadan Law as donees of a thing given, 
so as to be able to take and hold against the 
donor for a third person, the real and true 
donee, who again does not receive the corpus, 
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_ thatis to say, the ‘physical possession from 
them but merely gets usufruct, 

This attempt to engraft the whole of our 
artificial system of trusts and settlements 
upon the Muhammadan Law has superinduced 
such a hopeléss confusion of thought and 
mis-use of language that I believe it now to 

_avoid, endeavouring to administer the 
Muhammadan Law on this subject, coming 
into conflict on the ore hand with the standard 
authorities and on the other with the report- 
ed cases. Bat what I commenced by 
insisting upon is.that even a vested remain- 
der, that ig to say, an estate always ready 
to come into possession upon the determin- 
ation of some intermediate estate, is a thing 
which clearly never could, according to the 
conceptions of earlier Mahomedan Lawyers, 
have been given inter rivos. 

. When we come to Banoo Beyum's (15) case, 
itis very easy to trace how this misconception 
has arisen, In the: first place, their Lord. 
ships there followed the case of Umes Chun- 
der(14), so far as to take from it the broad 
and general proposition that the Mahomedan 
Sunui Law recognizes the creation of a 
succession of estates something like what we 
in England. call vested remainders. Then 
their Lordships proceeded to consider the 
Shia Law, which is much more favourzble, 
I think, than the Sunni Law to this pro- 
position. A number of Arabic texts were 
translated and laid before their Lordships 
from which they drew their conclusions that 
the lawyers of the Shia School had a very 
clear conception of, and had always intended 
to sanction the giving away of, a succes- 
sion-of life-estates. In that case what 
their Lordships, were really deciding, was, 
1. think, whether one of these future estates 
could be made the subject of transfer within 
the meaning of section 6 of the Transfer of 
Property Ast, that is to say, whether ib 
was something more than a mere expectancy 
Or spes successonts. But, assuming that 
estates of the kind might be more than a 
mere spes successonis,.a reference to the texts 
upon which that decision is founded and a 
reference to that topic of law to which they 
belong in the standard works will show that 
neither the branch of law itself nor the parti- 
cular texts cited have any reference whatever 


to the creation of estates like vested remain- . 


ders. All these texts belong to what is called 
in Muhammadan Law the doctrine of hoobs, or 
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the tying up of certain limited interests, and 
a very cursory examination of the whole spb- 

ject will show that the law never did go any 
further in this direction than allowing a 
donor to give residence (sukna? or an interest 
for life (umra) or a use for a term (rukba) in 
the corpus of his property to one or more 
persons in succession. But the vested 
remainder, if there was anything in the 
least like a vested remainder, was the donor's 
own, for it is the common feature of all these 
hoobs that the corpus, on the exhaustion of the 
interests given, must return automatically to 
the donor. And that is the exact opposite of 
all the cases which I have had to consider. 
In that connection it is the exact opposite of 
the present case. 

There is, I believe, no authority to be 
found anywhere in the Muhammedan Law 
bocks themselves for the proposition that a 
man giving inter ` viros may give an estate 
first to himself and then to A for life and - 
then to B absolutely. 

It bas been strenuously contended on 


, behalf of the defendants by Mr. Tyabji that 


all these highly artificial notions of the 
English law were wellknown to and fully 
developed by the subtle intellects of the 
Moslem Law Schools during the height of 
Moslem intellectual powers in the early 
middle ages, and he points to a rare allusion 
here and there to the doctrine «of amanat, or 
trust. But that is a mis-use of the word, if it 
is intended to be synonymous with our extra- 
ordinarily elaborate and artificial law of trust. 
Itis perfectly true that in simple instances, 
Moslem lawyers recognize a fiduciary rela- 
tion, as in the case of a bailee, or the father of 
a minor receiving property for the use of his 
child. Further than that Iam unable to see 
that they ever went or intended to go, and 
Iam still of opinion, and repeat what I said 
in Jainabai v. R, D. Sethna (13), that Ido not 
believe the English notion of trusts had any 
counterpart whatever in the brains ofs any 
Muhammadan lawyer ortext book writer orthat 
it could have been applied, as it is applied in 
England, in making voluntary settlements to 
the Muhammadan lawof giftzater vivos. For, if 
we take the actual cases, then we shall see that 
asin BanooBegum’s case(15), there could have 
been no possible delivery of seisin in favour 
of those who took remoter estates, And, if 
we take the other case of Umes Ohander (14), 
it is equally clear that not only could there 
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have been no possession givens but that there 
cowld have been no intention of giving pos. 
session to the remainder-man until the time 
had passed in which the tenant for life might 
have hada male child. And what of such 
vested remainders as these being capable of 
transfer under the Transfer of Property Act? 
Here, for example, to apply the rule in Banoo 
Begum's case (15) and if we suppose that they 
were vested remainders after the death of 
Nur Mahomed, for if there were vested 
remainders in Umes Ohauder's case, (14) 
I really cannot see why there shouid not be 
vested remainders in this case, who would 
have given anything for them during Nur 
Mahomed's life and while he was stil! capable 
of having a son? These gifts over after 
the death of Nur Mahomed, notwithstanding 
the decisions in Umes Chander (14) and Banoo 
Begum (15), appear to me to be too plainly 
contingent to admit of any dispute, But, 
* apart from their contingency and restricting 
myself at present to Nur Mahomed’s own 
case, that too was a gift in futuro, I do not 
see how it could possibly be perfected by a 
delivery of seisin and actual possession to Nur 
Mahomed during the life-time of Jairajbhai 
who had reserved to himself actual possession 
and enjoyment as well as the power of re- 
vocation. It is only by introducing the 
machinery of our English Law of Trust that 
it ig possible to make any approach at all to 
what the Muhammadan Law required as an 
indispensable condition precedent to a valid 
gift and that machinery, as I say, was totally 
unknown to the Muhammadan Law. 

Now it is said that this gift to Nur 
Mahomed, at any rate, was not only good 
but irrevocable for two reasons, first that 
tue donor Jairajbhai received a return for 
the gift from the donee and this only, I 
think, shows how perverted the arguments, 
which really belong and are proper to a 
primitive system of law dealing with 
primitive facts, become when they are carried 
over to very complicated transactions, such 
as those arising upon the execution of a 
settlement. It is undoubtedly a rule of the 
Mubammadan Law that where a donor makes 
a gift andaccepts in exchange something, 
whether that something be independent 
of or part of the original gift, then the 
rest of the gift is irrevocable. And it is 
seriously contended here that inasmuch as 
Jairajbhai reserved to himself a life-interest 


INDIAN CASES. 


{1911 


in the settled property, that was a return 
which he accepted from the other donees who 
were only at that time donees in futuro. 
It hardly needs, I think, to go further by 
way of answering this argument than to take 
the actual cases given by the Mahomedan 
lawyers as illustrations of their meaning. In 
every one of these cases which are usually 
examples of simple barter between simple 
people, it will be seen that the return which 
makes the gift irrevocable is a retiim made 
by the donee implying his distinct volition in 
the matter. Inthe present case the donees 
had no volition one way or the other. . They 
were merely passively expectant upon the 
death of Jairajbhai Peerbhoy. What he took 
for himself under his own gift he took with- 
out consulting them and it is only by a 
strained and utterly false analogy that it can 
be argued that his reservation of a life inter- . 
est in the settled property was a return made 
to him by the postponed donees making the 
ultimate gift to them irrevccable. 

It is also said that this gift is irrevocable 
because it was made to one within the pro- 
hibited degrees, but that entirely depends 
upon whether there ever was a gift to a per- 
son within those prohibited degrees. I agrea 
with Mr. Tyabji that the words "within the 
prohibited degrees of consanguinity” in this 
connection would certainly cover the case of a 
father and a son as they have been directly 
held in the text books to cover the case 
ofa motherand daughter. And if there had 
been an actual gift to Nur Mahomed in præ- 
senti, a gift given in all respects, thab is to 
say, accompanied by delivery of possession 
and acceptance of possession, then I do not 
doubt that that gift would have become irre- 
vocable, notwithstanding any revocation 
clause contained in the deed. But to a gift 
of that sort, no deed would have been neces- 
sary and no difficulty of this kind could have 
arisen. 

My first point, therefore, is that, in my 
opinion, no gift im futuro can be made by a 
Mahomedan inter vivos. I adhere to the 
opinion I have always felt and expressed: 
that to validate such a gift, there must be an 
actual delivery of seisin to the donee, there 
must be a transfer of possession and that 
transfer of possession must be from the donor 
to the donee. In the present case the only al- 
leged transfer of possession—and I shall come 
to that later—was from the donor to himself. 
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and others as trustees primarily for himself 
and only on the happening of future events 
for Nur Mahomed. I willpurposely refrain 
from saying anything about the small month- 
ly payments -reserved by the settlor for the 
lndies..; Those do not, I think, now come 
into question, or require any comment. But, 
whatever may ba the case as regards Nur 
Mahomed;.all that follows in the trust-deed 
is made contingent upon.Nur Mahomed dying 
without male issue and s such it is clear 
beyond all doubt or question. l say that 
with confidence that a contitigent gift cannot 
by any stretch of ingenuity or language be 
_brought within the contemplation of the 
Muhammadan Law as a valid gift. The subject 
is entangled and difficult enough where we 
aré only dealing with the gifts express to be 
certain but taking effect in futuro. Out of 
the fog of ideas, cases, precedents, and deci- 
sions upon that point and all -connected with 
ib, this one thing does emerge beyond all 
question clear and, I believe, a universally 
valid proposition of the Muhammadan Law 
that no gift made contingent upon the hap- 
pening of uncertain fabure events is, or ever 
has been, held by any accredited Mahomedan 
lawyer to be valid. S» that, touching all 
those portions of the deed whieh purport to 
bastow contingent remainders, or contingent 
interests, parhaps I would prefer to call them, 
upon various persons, should Nur Mahomed 
die childless, I hava no hesitation whatever 
in saying that those are not good gifts under 
the Muhammadan Law and no effect can be 
given to them. 

I have explained why. I think all the 
gifts in this trust settlement subsequent to 
the life-estate of Jairajbhai-are bad, and why. 
I am sure that all the gifts made contingent 
upon Nur Mahomed dying without male issus 
are bad. i 

There remain one or two further questions. 
It has been contended that this settlement 


creates in Jawa valid waqf in favour of the. 


trustees of the Mahomedan Khoja Benevolent 
Association. Now, in the first place, I may 
refer to my observations in Jaznabat v. R. D, 
Sethna (13) upon the blending. of gifts to 
charity with giffs to private individaals. I 
adhere to the opinion | expressed in that case. 
‘While the Muhammadan Law insists that a 
gift to private person should be, free of all 
pious and. religions purposes, I do mok think, 
that-this.necessarilye prohibits the making 
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of tha gift ba wigf which may be contained 
ia a deed which makes other gifts at the same 
time to private persons. If the two gifca can 
bs completelys eparated, then, for the purp3ses 
of that argament, I think the answer js com- 
plete that gifts to private persons are nob 
necessarily invalid, becanse there is a sepa. 
rate gift made at the same tim» in wigf. It 
also appears to be the Muhammadan Law that 
a donor may give.his property in weg; that 
is to say, appropriate and dedicate the corpus 
to the servies, of. God, while reserving for 
himself life-interest in the usufract. But, 
asin the case of gifts, to private individuals, 
I believe that I ami correct in saying that the 
Muhammadan Law never contemplated, and 
will not allow, a merely contigent gift in wagf. 
This necessarily flows from the jural concep- 
tion of a w:9f which is the immediate appro- 
priation and consecration of specified pro- 
perty to the servica of God and the reserva- 
tion of the donor's life-interest in that pro- 
perty does not in any way clash with. that 
conception, fur the corpus is there and then 
definitely and finally appropriated to its in. 
tended purpose. Bit it is plainly otherwise, 
while the gift is conditioned upon the hap- 
pening of some futura unsertain © events, 
There can, in such circumstances, ba no ap- 
propriation synchronizing with the declaration, 
because should the fature events happen, ib 
is neither the dong intentioa then nor after 
the happening of bhit event that the pri 
perty ever should b» appropriiel to the 
service of God.. Iu the cise of this instra- 
ment, had Nur Mahomed had & son born to 
him, there would haye been no gift. over to 
charity. So that I have no hesibation in 
holding that that portion of the instrument, 
which purports to create a wagf in respect of, 
four-tenths of the settled property, is bad nnd 
void. : 

This, likewise, disposes of the-argument that. 
beciüse the deed is imprinted with the cha-, 
racler of a wagf,,the whole of it is, irrevo- 
cable. lt is certainly true that a good wagf. 
cannot be revoked. It is equally true that a 
bad wagf needs no revocation. 

. Then there is a question, whether the gift 
is bad for want of contemporaneous delivery 
of possession. On that point I am inclined 
to hold that it is. But 1 do not-insist strong- 
ly upon it, because I am conscious that it may 
very weli ba argued on the evidehce adduced 
bg the trustees: that there Was a formal ani, 
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paper. transfer of possession from the donor 
-to the trustees, when- ihe donor opened an 
account in his books of this prope?ty as trust 
property. In my view, however, that would 
not be a sufficient compliance with the re- 
quirements of the Muhammadan Law on this 
subject. There was no ‘surrender of the 
Property in fact to anybody except -the 
:donor himself in his character as trustee 
for himself if, indeed, the evidence goes that 
length. And, it appears to me, that that fells 
very far short of the transfer of possession 
to the donee next in succession, namely Nur 
Mahomed. It is quite likely, however, 
that Courts which are inclined to take a 
more liberal view than I am of the powers 
of Mahomedans to make gifts inter vivos in 
the form of a succession of estates, might 
hold that possession was sufficiently trans- 
ferred by one of the trustecs keeping in 
his own books an account of this property as 
trust property. Ido not think, in view of 
the much stronger objection I have already 
stated to the validity of all the contingent 
gifts in this deed, ihat I need elaborate that 
point further. 

Thén, it might be suggested that while 
this is in form a voluntary settlement or 
gift inter vivos, it is in fact and in sub- 
stance a testamentary. disposition of the pro- 
pety contained therein. That was one of 
the main defences in the suit of Jaznabuz v. 
R. D. Sethna (18), because if the instrument 
in that case were held to be a Will, it would, 
of course, have been 1evocable daring the 
testator’s life-time. —— 

Here, it does not appear to me that the 
point possesses much importance, but I adhere 
generally to everything which I said in 
Jainabar’s-case (13) upon this point. 

I only wish to make one or two observa- 
tions of a general character upon the very 
unsatisfactory position in which the influential 
and wealthy Khoja community stand in 
Bombay. On more than one occasion, when 
& Will made by a mémber of this community 
has come in question before the Courts, it has 
been tacitly assumed or conceded by Counsel 
that the custom of the community over- 
rides the general law and permits them 
to dispose of the whole of their property by 
Wil. I am not, however, &ware that this 
has ever yeb been judicially decided, and I 
very much doubt whether, on a point of law 
sv deeply rcotef in the sccial and religious 
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sentimenta of the people asa whole, the 
custom of'& small community would -be 
allowed to over-ride their ancient and 
universal law. Uses et conventio.vinculi legem 
is & maxim peculiarly appropriate to the con- 
stantly “shifting needs and requirements of 
& growing commercial community; and in 
this country -no doubt it has been extended 
in every direction. But there are limits to 
its application, and I am disposed to think 
that thosa limits would be passed where 
it is sought to be shown that the Khojas 
are allowed by local usage to over-ride the 
Muhammadan Law which prohibits any 
Moslem from disposing of more than one-third | 
of his property by Will. Nor, I believe, has it 
ever yet been definitely decided in the 
Courts whether in respect of making Will, 
a Khojais governed by his own or by the 
Hindu Law. And it certainly does appear 
to me that the position of this rich and 
flourishing community is a peculiarly un- 
fortunate one in respect of many of the 
most important acts of their lives. But 
the only remedy for that that I can see 
would be by legislation. At present it is 
hard to say what their precise legal rights 
are in. many highly important details 
relating to the A of their pro- 
perty. 

It is quite true in the present case that 


„the effect of this trust settlement would be 


a disposition of the whole of the settled 
property after the death of the settlor. 
During his life-time he remains in full 
enjoyment of it, subject only to being un- 
able to deal with the corpus. So that, as 
in Jutnubat’s case (13), it may well be, said 
that ihis is in fact and substance a testa- 
mentary dispcsition of the settled property. 
Nevertheless, ib is mot so in form and, 
looking to the fact that the settlor's inter- 
tion appears to have been, however wrongly 
corceived and badly carried out, fo make 
gifts inter vivos, | do not think it necessary 
to go further and decide that this was a 
Will. The point would, as far as I can see; 
only become practically important in con- 
neclicn with the alleged revocation cf this 
deed of settlement by, the unsigned Will 
which the plaintiffs have propounded | ere. 
And whether it were a Will, or whether 
it were a settlement in the nature of a 
gift inter vivos, provided that gift were 
not irreyocable—and Te have already given 
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reasons for holding that it doós not appear 
to me to be irrevocable for any reason —the 
effect upon ib of the alleged unsigned Will 
would be precisely the same. 

And now of this question whether or not if 
the settlement be revovable, it has in fact 
been revoked. This point has nob been very 
much laboured in the concluding argu- 
ments. on either side, and, holding the 
opinion that I do of the general character 
of the settlement itself, I should not be 
disposed to spend much time over it, But 
ib is possible that a differezt opinion 


may be held upon the various points 
1 have discussed, should the case go 
further. And, in that event, the revocation 


or otherwise of the settlement by the 
intended second settlement would be- 
come vitally important to the plaintiff. So 
that I must consider the evidence upon this 
point and state what I consider to be the 
legal results flowing from the facts proved. 

In the course of the trial I suggested to the 
learned Counsel for the plaintitt that there 
might be considerable difficulty in connection 
with the law of registration but very little 
argument, and none of any value, was 
addressed to me upon that point. The 
position briefly is this. The evidence shows 


clearly, and beyond all doubt, that on the 


birth of another son, the present plaintiff, 
the settlor, did wish and did intend to exercise 
the power of revocation reserved to himself 
in the concluding clause of the deed of 1886. 
He took advice upon the subjset and finally 
af er & great deal of discussion the draft deed 
was engrossed and taken to his house for 
signature. I donot think that any of the 
defendants will seriously dispute any of the 
facts upon which the plaintiff relies on this 
part of the case, 

. Now, the revocation clause in the deed of 
1886 provides that the settlor may revoke, 
vary, &o. Any of the trusts, &2, by a signed 
writing and further that he may declare new 
trusts by any such or other writing. So 
that, if his powers in this respect are limited 
by the terms of the revocation clause, his 
intention could only be evidenced by- a 
writing and that writing as it would affect the 
immoveable property to the extent of consider- 
ably more than Rs. 100 would be compulsorily 
registrable under the Registration. Act. Nob 
being registered the law peremptorily forbids 
the Court to take any notice or make any use 
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of it as evidence of any transaction affecting 
such immoveable property. So that I have 
always felt considerable embarrassment in 
deciding how I ought to ceal with this 
portion of the plaintiff’s evidence, and [ much 
regret that the question was not more deeply 
and fully argued The reason for that 
probably was that plaintiff's learned Counsel 
put his case upon a special ground which, in 
his opinion, evidently made all reference to 
the Law of Registration superfluous. In the 
first place, ib was contended that the unsigned 
second deed or intended deed of settlement de- 
claring new trusis was nob an instrument and, 
therefore, did notfall within the terms of section 
17 oftheRegistration Act. Next, it wascontend- 
ed that the Court was not asked to give effect 
to the writing as an instrument but merely 
to take ib as proof of the intention to execute 
the power and so to aid what, owing to the 
act of God, that is, the sudden and unexpected 
death of the settlor, proved to be defective 
execution. 

Upon this topic the learned Counsel for 
the plaintiff addressed the Court at very great 
length in opening his case marshalling a 
large array of English authorities in support 
of the proposition that the Courts of Ejui'y 
jin England willalways aid the defective exe- 
cation of a power in favour of any of the fiva 
so called favoured classes, and the plaintiff is, 
of course, among the favoured classes. Now, 
that proposition ol law is, I take it, indispnt- 
able and not likely to be seriously challenged 
by any of the defendants. But what is too 
often lost sight of in arguing from’ English 
authorities to the conclusions which the 
Courts in India are asked to adopt, is that 
the English Courts are not hampered, as we 
are hampered, ir some details by the provi. 
sions of our Registration Act. Bat [ have 
felt very grave doubt and uncertainty. I do, 
indeed, still feel much doubt and uncertainty 
whether I cught to look at this unsigned and 
unregistered writing as evidencing the way 
in which the settlor intended to execute his 
power and so as & Courb of Equity aid the 
defective execution. Both in reference to 
this paper and thesecond Will I think it was 
contended that these not being instruments 
the Court might treat them as parol and so 
make thema ground of the exercise of its 
power in aid of defective execution. But so 
far as declaring new trusts “upon the trust 
originally declared in th® settlement of 1886 
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goeg, this argument might be met by a 
reference to the revocation eladse itself. For 
there the settlor’s powers are confined to re- 
voking by signed writing and declaring new 
trusts by writing of some sort, and [ do not 
think that the Court: would be justified 
where the settlor has chosen to impose such 
restrictions upon himself in enlarging them 
and conferring upon him a power of declar- 
ing new trusts merely by parol. So that I 
am always brought to this point that I have 
here a writing which ought tobe but is not 
an instrument and which if it were an instru- 


ment would certainly require registration 


and without registration could not be treated 
as evidence. Then, is the plaintif in any 
better case because the writing was not 
signed ? To thisextent I think only that it 
then fails to fulfil the definition of an instru- 
ment, but it would only be by a process, as it 
appears to me, of rather fine nnd strained 
reasoning that the Court while admitting 
that it could not be used were it signed as 
evidence of any transaction affecting the 
property to hold at the same time that be- 
cause it is not signed it could be used for 
that purpose. | 

Now, I must return for a moment io 
facts under this head which are alleged and 
which are material. Those facts are, as | have 
said, that there were Jong consultations as to 
the form the execution of the power should 
take. Itis clear that the settlor wished to 
make provision for his second son, the present 
plaintiff. It is natural that he should have 
wished todoso. The evidence is that he 
wished to provide for him practically upon 
the same terms as he had already provided 
for his elder son, Nun Mahomed, with this 
difference only, collected from the Wills, that 
Nur Mahomed, as elder brother, was to have 
one lac more than the plaintiff. But in res- 
pect of the trust properties settled by the 
deed of 1886, I think I may take it as proved 
that Jairajbhai wished both hissons to share 
equally. Itis alsoabnndantly clear that he 
wished the two brothers to take the corpus 
of the property in such a way that if either 
of them had children, those children should 
come in as co-sharers with the rest. Buta 
settlement of that kind proved to be almost 
beyond the ingenuity of Jairabhai’s legal ad- 
visers. Its importance is that it makes 
abundantly clear Jairajbbai’s intention. 
€Leitly before he died, he clearly intended to 
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revoke every one of the contingent gifts in the 

settlement of 1586. Finally, it was suggested _ 
that what Jairajbhai had in mind could be 

best attained by giving to Nur Mahomad and 
Casamally the corpus of the settled property 

as members ofa joint undivided Khoja family. 

I will not-panse upon the legal validity of 

such a phrase in such a connection. I am 

only now concerned with its use as throwing 

the strongest light upon what the settlor 

really wished to effect. He did not wish 

to create. a joint tenancy apparently and he 

could not bequeath one son’s share to that 

son’s children as yet unborn, so that this de- 

vice of Counsel was considered a very happy 

expedient and whether it was so in fact or 
not itsbows clearly enough that Jairajbhai 

did not intend the corpus of this property to. 
go any further by way of gift than the two 

brothers and any children they might have. 

Had the case been further contested by 

Khanubai and Sakinabai, I gather that ib 
would have been strenuously contended that 

this was merely a provisional draft, and that 

there was nothing whatever to show that 

Jairajbhai really approved of it, or thatit ex- 

preased his true intention. And that I think 

would be a perfectly fair argument. 1 doubt 

very much whether merely as a matter of 

fact the Court would say, upon such evidence 

as has been lain before it, that Jairajbhai 

finally made up his mind to declare new trusts 
in the precise form as shown by the unsigned 

second deed of settlement. But this much 

the evidence does clearly prove, and I do not 
think that it can be disputed, that no sooner 
was Casamally born to Jairajbhai than he 

intended to execute his power uuder the cor- 

cluding clause of the deed of 1886 and make 
provision for Cassamally in the trust as well 
as by Will. Now, it may be doubted how far 

English Courts of Equity would go in aiding 
defective execution of a power, when they 

felt uncertain as to the exach way in which 

that power was intended to be executed. It 

might be that in accepting the engrossed 

secord deed of setilemenb as exacily and 

truly representing Jairajbhai's intention, the 

Court would go much too far. But that he 

had the intention of benefitting the plaintiff 

under the Trust Settlement, no Court could 

possibly doubt, and if the whole of my reason- 

ing upon the preliminary issue of limitation 
were wrong, here would be found, once the 
objection for want of registration is sarmcust- 

. e 
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ed, a complete and final ans ver to the Trus- 
tee’s defence on that head. 

I have then to consider whether I really 
can look at this paper, unsigned as ib is, un- 
registered as it is, for the purpose of draw- 
ing therefrom the sattlor’s intention and then 
impressing that intention upon the conssienca 
of the trustees so as to mike that effective 
which was only defective bacausa of .the 
ack of God. I baleiva thit this azaia, is 
an entirely new point so far as the Courts 
ia, this country are concerned and ib is 
a point which never could have arisen 
in the English Courts, sa that I am entirely 
without authority and must decide upon 
what I conceive to be the. true principles 
of law applicable. Is this paper offered as 
evidence of a transaction affecting the im- 
moveable property ? Strictly speaking, both 
Yes and No. The plaintiff says that there 
was no transaction affecting the property, no 
complete transaction, that is to say, but 
there was an incohate intention to which this 
Court operating upon the conscience» of the 
trustees, should give effect and the defendant 
would say that so used, the writing, although 
not an instrument, is certainly being used as 
evidence of a EEN DRAGHON, that is, the final 
form which after the Court’s order the whole 
matter would assume very materially affect- 
ing the immoveable property. Then in sach 
a dilemma it appears to me that one has 
really to look to whatis the plain justice of 
the case, If this paper really rapresents 
what was the- intention of Jairajbhai, then, 
but for his sudden death, he would uadoubt- 
edly have signed.it and ih is“ equally certain 
that it would have bean registered. Is an 
intention of that kind to be defeated meraly 
upon a highly technical ground such as this ? 
I doubt it. I cannot bring myself to believe 
that Courts of Justice are to be so tied by 
technicality as not to ba able to do what is 
clearly right. All this depends upon my 
being satisfied that had Jairajbhai lived, he 


would have executed this writing and regis-' 
tered itin due form. But he had no time. He’ 


was taken suddenly ill, and in cirenmstances 
the most unfortunate, for itis proved that 
but for a clerk’s blunder, the right engross- 

ment would have reached him while he was 
yet alive and, in that event, it would hardly 
be doubted. I do not myself doubt it for a 
moment that he would have signed and daly 
executed it, 
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baen no diffizalty in getting the instraniant 
daly ragisterad and that, too, I am satisfied 
would have b»en dong ia du» coursa. So 
that I think that this is a case, if ever there 
was a cass, in which the Courts may act 
upon those principles’ which have always 
gaided the Courts of Eiaity in England and 
aid defastive execution of a power, defective 
not. through any fault on the part of the 
person intending to execute it but by reason 
of the act of Gol. So that I should hold 
upm this point that the unsigned second 
deed ouzht to ba effectuated by the Court to 
the extent of making it binding upon the 
consciences of Trustees and that would pat 
an end toall further discussion of the difficult 
point of limitation, and also of all those other 
considerations to which I have adverted as 
makiug the settlement of 1883 bad and void 
in itself at any rate so far as all the contin- 
gancies it contains, are concerned. 

- I think, now that I have touched upon every 
point which is necassary for me to consider, 
in arriving a4 the conclusion upon all matters 
in issue batween tha plaintif and those de- 
fendants who haywa nob settled with him and 
the effect of what I have sid is that the 
plaintiff is entitled to saccead in this suit as 
against the Trustees and all the remoter 
beneficiaries under the sattlement of Janniry 
the 7th, 1889. 

By consent, costs of all parties excepting 
the plaintiff, and the defendants, Khauubhai, 
Sakinabai and Sakinabai's children, who are 
to bear their own costs, should bs paid half by 
the plaintiif and half by Khanubaiand Sakina- 
bai jointly. | Costsof the Trustees defendants 
to ba paid as between attorney and client. 
Defendant No. 5 to geb costs up to 4th March 
1910 as bebween party and party and costs of 
one Couusel for appearing on 20th of Febru- 
ary 1911, should be paid by the plaintiff. 

Attorneys for the Plaintiff: Payne & Co. 

Attorneys for the Defendants: Thakurdass 
§ Co; Surajmal B. Metha; Matubhai Jamiet- 
ram $ Madin; Hdgelow, Gulabchand Wadia 
$ Oo; Kanga y Suyant; Jamselji Rustomji & 
Devidas, 


248 


ATRA v. CHAJJU. 


(s. c. 49 P. W. R. 1911.) 
. PUNJAB CHIEF COURT. 
Civit Perition No. 3456 or 1910. 

“ November 24, 1910. 
Present:— Mr. Justice Johnstone. 
ATRA——DEFENDANT—PETITIONER 

' versus ` 
CHAJJU-—PrAINTIFF— RESPONDENT, 

Civil Poocedure Code (Act V of 1908), s. 115 (c), O. 
XLIIL v. (1) (w), O. XLVII, r. 7 (a) and (b)— 
Evidence Act (I of 1872), s. 91—Bahi—Absence of 
proof of its loss—Power oj Court to review its order— 
Power of High Court to set aside such order and decree 
on review, : 

Where in a suit based upon a documens,—in this 
case a bahi,—alleged to have been lost, the plaintiff 
is unable to prove the loss and yet does not produce 
the document, the plaintiff cannot succeed "upon 
mi admission by the defendant that he incurred 
the debs when the defendant’s case is that he has 
re-paid the debt due upon the document and that re- 
payment is shown in the bahi. 

Damodar Jagannath v. Atma Ram Babaji 12 B. 443, 
followed, 

Kahan Chand v. Musammat Indar Kaur, 23 P. R. 
1898 and Sujan Singh v. Fateh Muhammad, 124 P. R. 
1900, distinguished. 

An order granting a review under rulo 7 of 
Order XLVI], Civil Procedure Code, 1908, is ap- 
pealable only where it either contravenes the pro- 
visions of rule 2or rule 4 of that Order or the 
application for review is barred by time or is 
based on insufficient grounds, But an order 
granting a-review may be set aside on revision 
by the High Court under section 115 (o), Civil 
Procedure Code, 1908, if it is irregular and has 
Jed io miscarriage of justice. 

Appeal under Order XLIV, rule ] 
(w), against the order of, the District 
Judge, Jullundur District, déted the 2lst 
December 1909,. reversing ^ that of the 
Munsif 2nd Class, Jullundur, dated ihe 
17th March 1909, decreeing the claim 
in part. 

Bhai Kharak Singh, for the Petitioner. 

Rai Bahadur Bakshi Sohan Lil, for the 
Respondent. 

Judgment.--The first point in this 
appeal is, whether the lower Appellate 
Court should have reviewed its first appel- 
Jate order onthe ground urged for review. 


It had held in that order, following Damodar . 


Jagannath v. Atma Ram Babaji (1), that, 
inasmuch as the document sued upon 
was a bond “insufficiently stamped and 
its logs" was nob proved, the suit must 
fail. 

But upon review, it held that ruling in. 
applicable on the ground that, while in the 

(1) 12 B. 443. 6 
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present case, the defendant admitted the debt 
secured by the “bond” and so plaintiff did 
not need to prove it, in the Bombay case 
defendant did not make any such admission. 
This was incorrect; for, in the Bombay case, 
it was found that defendant did admit the 
promise in the document, in that case “a 
pro-note insufficiently stamped," ' but that, 
nevertheless, this admission did not avail 
the plaintiff.. The lower Appellate Court 
then went on to say that Kahan Chand 
v. Indar Kour (2) and Sujan - Singh v. 
Fateh Muhammad (8) were the cases 
that governed the point. I, have look- 
ed at tbese cases, and, find them entirely 
beside the mark. The former ruling lays it 
down that the Chief Court has inherent 
power to re-consider its own decision in the 
interests of-justice, unless some rule of pro- 
cedure or practice precludes such a course; 
and then it establishes the principle, not 
that Courts can freely ignore section ¢1, 
Indian Evidence Act, but that, in certain 
circumstances, when a Court below, coming 
to a just conclusion on facts, seems to ignore 
that section, the Chief Court has power 
to decline to interfere cn revision, The 
present caseis oneof appeal: and not of 
revision ; and on this, as well as other grounds, 
itis plain that this ruling cannot help re- 
Bpondent. 

As to Sujan Singh v. Fateh Mohammed 
(3), it merely lays down the proposi- 
tion that an existing exposition of law by a 
superior Court, not brought to the notice 
cf the Court at the hearing by reason of the 
parties’ ignorance of its existence, is a suffi- 
cient ground for granting a' review. But, 
here, we have no such exposition of the- 
law by a superior Court, for the ruling of 
1898 is quite besides the mark, and the rul- 
ing proceeded upon originally Damodar' 
Jagannath v. Atma Ram Babaji (1) seems en- 
tirely in point. . 

Respondent has raised the question before 
me that no appeal lies to this Court. His 
Counsel refers me to Order XLVII, rule 7 
(a) and (b), Civil Procedure Code, which 
seems lo be a qualification and limitation of 
Order XLIII, rule 1 (w), under which appeal 
is allowed from an order under Order XL VII, 
rule 4, granting &n application for review, 


(2) 28 P. R. 1898. 
(3) 124 P. R. 1906. : ; 
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Order XLVII, rule 7, geems to say that no 
objection shall be taken in appeal against an 
order admitting a review, except the ob- 
jéction that the application for review 
contravenes rule2 or rule 4 of the. same 
Order. Rule 2 is concerned with the Judge 
who should hear the application for  re- 
view, and has no application here. Rule 
d says that, where the Court is of opi- 
nion that the | application 
granted, it shall grant the 
not unless notice, has been 
the opposite party, and not 
strict proof of the 
knowledge, etc., of the new evidence re- 
ied upon, if the application is based on 
such allegation. 


This appeal, therefore, does not -rest on 
any objection connected with rule2 or 
rule4. Mr. Kharak Singh tries to get 
„ovar this by contending that the objection 
is in ,contravention of Order XLVII, rale 4 
(2) apart from the proviso; but this con- 
‘tention is untenable, for the sub section 
.does not run—“ Where the application 
ought to be granted, the Court “shall 
. grant the same," but "where the Court 
is of opinion that -the application for 
review should be granted, etc.," and here 
the Court was certainly of that opinion, 
though the opinion was an erroneous one. 
1 am, therefore, constrained to hold that 
no appeal lies. But I think, in these 
circumstances, I should interfere on the 
revision side under section 115 (e), Civil 
Procedure Code, for the order of the 
lower Appellate Court on review was mani- 
festly irregular and has led to miscarriage 
of justice, - 


It-might, perhaps, be said that, iras- 
much as defendant admitted the advance 
and failed to prove re-payment, a 
against him, whether technically sound or 
not,, is ab least just. But this argument 
ignores the important facts- that the 
plaintiff has not proved the loss of his 
baht and yet does nob produce it, and 


same, 
sent to 
without 


that defendant’s case is that he re- paid: 


the debt and that, no doubt, re-payment is 


shown in plaintiff's bahi, if ‘ie would only . 


produce it. This being so, I cannot see that 
there is any equity in favour of plaintiff, but 
the contrary. 
For these reasons, I allow this appeal, treat- 
. 
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should ~ be’ 
but 


allegation of want of 


decree: 
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ed as a revision, and set 'asile the lower Ap. 
pellate Court's judgmeut on review, and" 
restore its original judgment dismissing ‘the’ 
suib with costs. 
Plaintiff shall 
throughout, 


pay defendant's costs 


Revision allowed; 


(s. c. 84 M. 277.) 
MADRAS HIGH COURT. 
ORIGINAL SIDE Civin ÁAeprgAn No. 50 or 1997. 
March 23, 1910. 

Present; —Sir Arnold White, KT.,Chief Justice, 
and Mr. Justice Sankaran Nair. 
CHELLAMMAL AND OTHERS—DEFENDANT3 — 
APPELLANTS 
versus 
RANGANATHAM PILLAL AND OTESRS— 


PrAINTIFF3 AND DEFENDANTS— RESPONDENTS, 

Hindu Law — Marriage —Facts necessary to provo — 
Partition —Illegitimate son, share of —One-half of the 
share actually alloted to legitimate son. 

The facts that a woman was living under the 
confrol and protection of a man, that he generally 
lived with her, acknowledged her children as his 
children, educated them, introduced them to his 
friends and to the teachersin their schools as his 
sons and told some of his friends that the womau 
was his wife, will raise a strong presumption that the 
woman was his wife. 

This presumption, however, will be rebutted by 
proof of facts showing that no marriage could havo 
taken place between the man and woman. If the 
relatives and caste men of the parties are not produced 
to support the marriage, and porsons who would likely 
t5 be invited to attend the marriage have not been in- 
vited, the inference would be that no marriage took 
place. 

Where after the demise of a father, his property is 
partitioned between his legitimate and illegitimate 
sons, the illegitimate son “gets halt of the share 
actually allotted to his legitimate brother and not one. 
half of what a legitimate son would get in his place. 

Kesaree v. Samardhan, 6 N. W. P. H. d 94, followed. 

Thangam Pillai v. Suppa Pillai, 12 M. 40l, ex.’ 
plained. 

Ramalinga Muppan v. Pavadai Gounden, 25 M. 619 
ab pp. 521, 523; Parvathi v. Thirumalai, 10 M. 334 at 
p. 843; Kar uppannun Chetti v. Bulokam. Chetti, 23 M. 
16, commented upon. 


Appeal from the judgment and order, dated : 
the 17th October 1907, of Mr. Justice Boddam, 
in Civil Suit No. 148 of 1906. 

Messrs. T. Rangachariar and K. Jaganatha, 
Ayyar, for the Appellants. 

Mr. 0. S. Venkatachariar, for the Respond- 
ents. 

Judgment.—the four plaintiffs sue: 
to recover their share of the properties left 
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by their deceased father Kanagasabai Pillai 
from the defendants Nos. 2, 3 and 4 who 
are also his sons... The defence is that the 
plaintifi’s mother, the fifth defendant, was 
not the wife of their deceased father but 
a prostitute who was for some time his 
concubine. 

The learned Judge who heard the case held 
that the fifth defendant was validly married 
to the deceased Kanagasabai Pillai and 
awarded to the plaintiffs the share claimed 
by them. The first question for decision 
is' whether the finding is supported by the 
evidence in the case. Kanagasabai Pillai 
was the Superintendent of Post Offices at 
Calicut for about six or seven years between 
1890 and 1897. He was then transferred to 
Mysore, afterwards to Nellore, and finally 
to Madras and while he was the Superin- 
tendent of the Presidency Division died 
intestate ab Conjeeveram in February 1906, 
The suit was filed in September 19C6. The 
relations between the first defendant 
Chellammal, his admitted wife, and 
Kanagasabai were always strained and had 
been £o for many years prior to his death 
so much so that the first defendant and 
her eldest son Somasundaram, the second 
defendant, lived separately from him. It is 
also proved that Parvathi, the fifth deferd- 
ant, accompanied Kanagasabai when he 
left Calicut and was ever after living under 
his protection and control that he generally, 
if not always, lived with her, acknowledged 
the plaintiffs as his children, educated them, 
introduced them to his friends and to the 
teacLers in their schools as his sons, told 
some of his friends that Parvathi was his 
wife and one witness swears that he told him 
that he had married a Vellala girl at Calicut. 
Kanagasabai was a Vellala belonging to 


Jaffna. These facts undoubtedly raise a 
strong presumption that Parvathi was 
his wife. There is also the evidence of 


some witnesses to the effect that they were 
invited to the marriage; Parvathi also swears 
to her marriage. The first witness for the 
defence is the village Munsif of the Nagarem 
Amsom, Calicut. He says that Kanagasabai 
Pillai was his tenant when he first came to 
Calicut. He first lived in a house belongirg 
to the witness in the Northern Allachi while 
Parvathi, the fifth defendant. with her 
mother Amma and maternal uncle Shuppan 
were living m another house aleu belonging 
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to the witness in Southern Allachi. The 
Village Münsif says that they belonged to 
the Konkan dancing girl caste. Parvathi 
was Kanagasabai's concubine, not living with 
him in the same house but going to him in 
the evening and returning in the morning. 
She had two children born to her white 
living there. When Kanagasabai was trans- 
ferred from Calieut, he took her with him 
and on his death Shuppan told him that he 
was going to Madras to- bring his niece 
Parvathi to Calicut though he did not bring 
her. The second witness, Gulam Husain, 
a neighbour, whose brother was employed in 
the Post Office under Kanagasabai, and the 
third witness, a pensioned Mail Overseer, 
also state that fifth defendant was his con- ` 
cubine. They also knew her andher relatives, 
To meet this evidence the plaintiffs have 
not examined any. of Parvathi’s relatives 
paternal or maternal. Parvathi says that 
both her parents died within three years of 
the marriage. But she admits she had rela- 
tives at Salem. None of them now gives 
evidence. The defendant’s evidence that 
Parvathi belongs to the Konkan class and 
to the family referred to by them stands un- 
contradicted except by her own statement. 
Again, Kanagasabai was holding a high 
official position at Calicut. If there had 
been any marriage ceremony the leading 
native officials would have been invited to 
the marriage. Not only is no one examined 
to prove the marriage, but one of his 
friends, the editor of the leading vernacular 
paper who used to visit him often, says that 
Kanagasabai did not marry at Calicut to 
his knowledge and that he was keeping a 
concubine there. We do not attach any 
weight to the evidence of the three Nair 
witnesses who have been examined by the 
plaintiffs to say that they went to the marri- 
age. They are not caste men of the parties; 
nor persons likely to be invited and their 
evidenceisvery unsatisfactory. Vythialingam 
Pillai, the nephew of the deceased and his suc- 
cessor in his office at Calicut, states that he 
did not seethe fifth defendant with the de- 
ceased at Calicut and that he saw her for the 
first time only on the day of his death at Con- 
jeeveram when Chellammal, the first defend- 
ant, and others wanted to keep her away 
from Kanagasabai. He says that at 
his intercession she was allowed-into the 
rcom for a short time before his death. Ske 
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had some conversation with him when he 
told her that everything would be done for 
her quite properly but that was neither 
the place nor time. He met her again 
some time after to receive the papers left 
by Kanagasabai when she asked him to pay 
her something for her maintenance as she 
was helpless, to which he replied he could not 
very well do that. The brother of this witness 
is married to first defendant Chellammal’s 
daughter, and he is alleged by Parvathi, the 
fifth defendant, to have been on unfriendly 
terms with the deceased though this is de- 
nied by the witness himself. We do not 
think this is a sufficient ground to discredit 
the evidence of a witness of his position and 
respectability; moreover, his evidence is 
consistent with and supported by the evi- 
dence of the. Calicut witneses. Jt is also re- 
markable that in Kanagasabai Pillai’s ap- 
plication, to be enrolled as a subscriber to 
the Paorsevalkam Fund, he gives the number 
of the house in which bis admitted wife the 
first defendant and her children were living 
as his own place of residence and she and 
her children are called therein his wife and 
children, without any reference to Parvathi. 
For these reasons, we feel constrained to hold 
that the fifth defendant was not the wife of 
the deceased Kanagasabai. But the same 
evidence places it beyond any doubt and the 
facts found show that the plaintiffs are his 
illegitimate sons, entitled to recover the 
shares allowed to such Dasiputras by the 
Hindu Law. What that share is now re- 
mains to be determined. According to the 
appellant’s contention where the father’s 
property is divided hetween an illegitimate 
and a legitimate son of a deceased father, 
the former’s share is one-half of what it 
would be if he were a legitimate son or in 
other words one-fourth ‘of the property left 
by the father while, according to the re- 
spondents, he is entitled to get one-half of 
what the legitimate son takes or one-third 
of the patrimony. The question turns upon 
the construction of the fellowing text of 
Yajnavalkya whick is generally relied upon 
to support either contention: “ A son be- 
gotten by a Sudra on a female slave may 
take a share by the father’s choice. But if 
the father be dead, the brethren should 
make him partaker of the moiety of a share." 
In the Mitakshara this text is explained 
ibus: “After the demise of the father, if 
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there be sons of a wedded wife, lebe these 
brothers allow the son of the female slave to 
participate for half a share: that is, let them 
give him half [as much as is the amount of 
one brother's] allotment.” The words with- 
in the brackets are added by Subodhini and 
Balambhatta. Sse Stokes’ Hindu Law 
Books, p 426. No decision of the Madras 
High Court on the point has been brought 
to our notice. The observations of Bhashyam 
Ayyangar, J., in Ramalinga Muppan v. 
Pavadat Gounden (1) relied upon by appel- 


- lants and of Muthusami Ayyar, J., in Par- 


vathi v. Thirumalat (2) and of Collins, C. J., 
and Subramania Ayyar, J., in Karuppannan 
Ohetti v. Bulotam Chetti (3) were not made 
with reference to this question which was 
nob before them for decision. Mr. Mayne 
is of opinion that the illegitimate son would 
take only half of what he would take if he 
were legitimate, 7. e., half of a moiety. Mr, 
Sirear in his Hindu Law also takes the 
same view, see p. 245. The opposite view 
is maintained by Mr. Sarvadicari. Nee 
Hindu Law of Inheritance, p. 943, and in 
West and Buhler's Hiudu Law, p. 332. The 
{wo opinions of the two Sastris given in 
West and Buhler are in conflict with each 
other. One of them is in support of the 
former and the other supports the latter 
view. A similar difference of opinion exists 
as to the mode in which the fourth share 
of a daughter or of an adopted son iu the 
case of the subsequent birth of a legitimate 
son is to be caleulated. The texts are simi- 
lar. In the case of the adopted son, the 
High Courts of Madras and Bombay have 
held that the adopted son is to take one-fifth 
and the other son the four-fifths ; though, 
according to Nanda Pandita, the adopted 
son is only entitled toa fourth of what he 
would have taken as a legitimate son or a 
fourth of one-half. See Mayne, section 168, 
In the case of the daughter, on the other 
hand, the author of the Mitakshara, no doubt, 
adopts the construction similar to that ad- 
vanced in favour of the legitimate son in 
this case: and this forms the basis of Mr. 
Sirear's opinion as he thinks that the prin- 
ciple on which the share is allotted is the 
same. But he allows that it has now been 
decided by the Judicial Committee, thongh 
(1) 25 M. 519 at pp. 521, 523, 
(2) 10 M. 334 at p. 343. . 


(3) 23 M. 16. 
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in his*opinion erroneously (see p. 232), that 
an illegitimate son is a co.parcener in the 
ancestral estate with his legitimate brother 
and takes by survivorship. We will now 
turn to the commentaries. The Mitak- 
shara, as quoted above, is not, of course, clear 
though the words within the brackets added 
by Subodhivi and Balambhatta apparently 
support the contention on behalf of the il- 
legitimate son. In commenting upon a text 
of Manu which refers to the claim of the il- 
legitimate son to get a share by father’s con- 


sent, Medatiths, a celebrated commentator. ' 


refers to the text of Yajnavalkya as giving 
to the illegitimate son half of what his 
legitimate brother actually obtains, t.e., 
the latter gets two shares and the former 
one share. According to Daya Vibhagu 
of the Vyavabara Kanda of the Mada- 
havaya commentary on the Parasarasmriti 
this text mears that the legitimate sons 
must give the “half ofa share such as they 
geb." For the close connection between the 
Mitakshara and the commentary, see page 
(xii) of Barnell's Daya Vibhaya. The author 
of the Viramitrodaya gives the same mean- 
ing to this text. See Sircar's Viramiirodaya, 
p.180. No commentary taking the opposite 
view has been cited hefore us. The only 
reported case Kesaree v. Samardhan (4) takes 
the same view. It is true, as pointed out 
by Mr. Rangachariar, that the illegitimate 
son in Thangam Pillai v. Suppa Pillai (5) 
claimed only the smaller share. But itis 
stated in the judgment ofthe High Court 
that both the lower Courts found that the 
plaintiff was entitled to a higher share 
than he claimed while in Rajagopala Chetty 
v. Doorasami (6), the claim of the illegitimate 
son toa third share was not denied and was 
decreed though it was contested on other 
grounds. We follow the decision of the High 
Court of North-West Provinces and the 
opinions of the commentators above referred 
to and hold that an illegitimate son gets half 
of the share allotted to his legitimate 
brothers. Hach of the four plaintiffs is, there- 
fore, entitled to one-tenth share and each of 
the three defendants to two-tenths share of 
the father’s property. The decree of the 
learned Judge giving each plaintiff the same 
share as each defendaut will be accordingly 

(4) BN. W. P. H. C. 94. 

(6) 12M. 401. e 

(6) App. No. 84 of 1885. 


modified and the consequential declarations 
wil be made. The respondents Nos. 1 to 
4 will pay half the appellants’ costs on the 
original side and in appeal. 

Decree modified. 


[s. c. 10 M. L. T. 269; (1911) 2 M, W. N. 253.] 
MADRAS HIGH COURT. 
Orvit Revision PETITION Nos. 59 anp 60 
or 1910. 

August 25, 1911. 
Present:—Mr. Justice Abdur Rahim.and 
Mr. Justice Sundara Aiyar. 

M. VENKATRAGHAVALU CHETTY— 
DE&FENDANT—PETITIONER 

versus ^ 
A. M. SABAPATHY CHETTY ayp 
ANOTHER—PLAINTIFF AND DEBENDANT— 


RgsPCNDENTS, 

Promissary-note— False plea of want of consideration 
— Fulse consideration set up by plaintiff—Onus of proof 
—Adnmission, effect. of — Civil Procedure Code (Act V of 
1903), s. 118— Revision —Error of law. 

In asuit on a pro-note, the defendant admitted its 
execution and pleaded wantof consideration. The 
plaintiff set up à specific consideration. The lower 
Court found the defendant's plea as well as the plain- 
tiff's allegation false, and decreed the plaintiff's claim: 

Held, (per Abdur Rahim, J.) that the lower Court 
wasright in decreeing the suit. Neither the pro. 
note nor tae plaint stated any particular form of con- 
sideration, and when the defendant failed to provo 
want of consideration, the fact thatthe plaintiff, to 
rebut the evidence, gave an untrue account as to the’ 
form. of consideration could not be taken as an 
admission or proof of wantof consideration. At the 
close of the defendant’s case, the lower Court might 
have at onco passed a decree in favour of the plaintiff 
and it could not make any difference that the plaintiff 
afterwards deposed toa false story. 

Per Sundara Aiyar, J,— When the only consideration 
put forward by the plaintiff for the suit pro-note 
is found to be false, the question ofonus does not 
arise, and it makes no difference whether the 
plaintiff's statement as to the consideration was 
made in his plaintor in his evidence as his own, 
witness. 

An admission mado by a party in his evidence, 
unretracted and adhered to by him as the trath, 
Should be as binding on him as one in the pleadings: 
pr = his statement in the negotiable instrument, 
Itself. 

Unless there has been material irregularity in 
trying or deciding a case a High Court has no power 
to correct a mere error of law in revision, j 


Petitions, under section 115 of Act V of 
1908, praying the High Court respectively 
to revise the decree of Sir V. CO. Desika- 
chariar, a Judge of the Court of Small Causes, 
Madras, dated the 4th August 1909, and the 
decision of the Full Bench of the said Court; 

. e 
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dated the 12th October 1909, in Small Cause 
Suit No. 4818 of 1908. 

“Messrs. K. R. Subramanta Sastri and 
K. Yagnanarayona Adiga, for the Petitioner. 

Messrs K. Jagannatha Atyarand G. Kri- 
shnasvami Aiyar, for the Respondents. 

Judgment. 

Abdur Rahim, /. —By these petitions we are 
asked to revise the jadgment of Sir V. C. 
Desikachariar, a Judgaof the Prsidencey Court 
of Small Causes, Madras, decreeing the plain- 
tiff’s claim on a promissory-note for Rs. 1,000 
(Exhibit A) and of the Full Bench of that 
Court dismissing an application made to it 
by the petitioner for .& new trial. The ques- 
tion is, accepting the findings of fact by the 
Court of first instance as we are bound to do, 
is there a proper case for revision? The 
defendant admitted the execution of the note 
and pleaded want or failure of consideration. 
Under section 118 of the Negotiable Instru- 
ments Act, XXVI of 1831, the Court is 
bound to presume antil the contrary is 
proved that a pro-note was made with con- 
sideration, It was incumbent on the defend- 
ant, therefore, to make out his plea. The 
learned Small Cause Court Judge has dis- 
believed the story.seb up by the defendant 
in support of his plea. Upon that finding, 
the plaintiff was entitled to judgment but 
after the evidence ‘of the defendant was 
taken, the plaintiff | gave evidence to show 
how the consideration for the  pro- 
note was made up. The learned Judge 
has also disbelieved the pleintiff’s account 
as to what happened and he thinks that the 
true consideration for the  pro-note was 
something other than that spoken to. by the 
plaintiff in his evidence. The latter finding 
does not appear to be supported by evidence 
and may be discarded for the present 'pur- 
pose. Itis contended that both the parties 
having gone into evidence as to what was 
the nature of the consideration and both 
being disbelieved, it must be taken that the 
defendant has shown that there was no 
consideration. To my mind there is no force 
in such argument, The plain effect of the 
learned Judge’s estimate of the evidence is, 
that he is not satisfied that there was no 
consideration or there has been a failure of 
consideration for the pro-note; or, in other 
words, the defendant has failed to make out 
his plea. But it is suggested that we must 
treat the facts that the plaintiff in his evi- 

a: 


dence alleged a particular from of consider- 
ation as an admission that there was no 
other consideration, and the particular form 
of consideration spoken to by the plaintiff 
having been disbelieved, the presumption 
under section 118 of the Negotiable Instru- 
ments Act was rebutted and the defendant 
was relieved from proving that there was 
no consideration. This wort of reasoning 
is, in my opinion, open to two objections. In 
the first place, I am not aware of any author- 
ity—and none has been referred to during 
argament—which would justify vs in extend- 
ing the rule relating to admissions to such a 
far-fetched inference as that on which the 
argument is based, and the next objection 
is that the argument requires us to regard 
the events from a wrong point of view. 
Neither the pro-note nor the plaint states 
avy particular form of consideration, and 
I fail to see how, when the defendant failed 
to prove want of consideration, the fact that 
the plaintiff, in order to rebut the defendant’s 
evidence, gave au untrne account as to the 
form of consideration can be taken as ad- 
mission or proof of want of consideration. 
At the close of the defendant's case, the 
learned Judge might at once have passed a 
decree iu favour cf the plaintiff and it can- 
not possibly make any difference that the 
plaintiff afterwards deposed to a story which 
the Judge was unable to beiieve. Of course, 
after hearing the plaintiff's evidence, it was 
open to the Judge to say, on considsriog the 
evidence of both sides, that the falsity of 
the plaintiff's story made the defendant's 
version of what occurred more probable, but 
here the Judge rejects the defendant's case 
as false. It was also argued that the pro- 
perty in the pro-note was not intended to pass 
to the plaintiff until the happening of certain 
events but such a defence was never put 
forward in the Small Cause Court and the 
facts found by the learned Judge do not go 
sufficiently far to support such a plea. 

I would, therefore, dismiss the petition 
with costs. 

My learned brother agrees in the result, 
The petition is, therefore, dismissed with 
costs. 

Sundara Aiyar, J.—The facts have been stated 
with sufficient fullness in the judgment of my 
learned brother, and I do not think it neces. 
sary to repeat them. But I may refer to the 


petitioner's plea on the bagis of which his 
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lé&rned Vakil has urged the contention that 
no liability accrued on the pro-note Exhibit A 
at all, as it was not delivered to the plaintiff 
and delivery was not to be made to him and 
he was to have no right to enforce it unless 
he fulfilled certain ebligations on his own 
part. Theplea, as set out in the judgment 
of Sir V. C, Desikachariar, was in these 
terms: ‘C. P. Mangiah Chetty handed all 
the four documents to K. Hamachandra Iyer 
for safe custody....... Henee Exhibit À not 
executed for cash received and there has 
been failure of consideration”. It will be 
noticed that there is no distinct statement 
that the whole transaction was an escrow and 
that Exhibit 4 was to have no operation until 
the plaintiff did what he had undertaken to 
do. The agreement between the parties 
might be either that Exhibit A was a com- 
pleted and effective instrument bub as a 
security for the plaintiffs performance of 
his part of the agreement, it was deposited 
with a third party, or that Exhibit À was to 
be regarded as an incomplete transaction 
altogether until the plaintiff carried out his 
own obligations. In the former case, the 
suit would not be unmaintainable though the 
defendant might plead that the plaintiff 
opght not to have a decree as he failed to 
fulfil his part of the contract. The defend- 
ant’s statement in his written statement 
was that there was failure of consideration, 
and not that the plaintiff never acquired 
the right to enforce the Exhibit. The Full 
Court, on the application for a new trial, was 
of opinion that the written statement did not 
raise the contention that the defendant 
never incurred the obligation to pay the 
amount secured by Exbibit A. I am unable to 
say that the learned Judges were wrong in 
their view. 

On the merits, I have come to the conclusion 
that on the findings of fact arrived at by 
him, the learned Judge who tried the suit 
was wrong in his conclusion. The presump- 
tion with regard to every negotiable instru- 
ment, no doubt, is that it was drawn for 
consideration and the onus of proving absence 
of consideration would be on the defendant, 
Sir V. 2. Desikachariar found that the defend- 
ant failed to prove want of consideration 
for Exhibit A. After the defendant had 
adduced his evidence, the plaintiff also let in 
evidence and atated on oath that the consider- 


ation for Exhibit A was Rs, 800 due by, 


the defendartt as book-debt and Rs. 200 paid in 
cash. The learned Judge found that the 
statement was absolutely false. ^ Neither 
the plaintiff nor any one else on his behalf 
stated that there was any other consideration 
for Exhibit A. Tbe result is that the only 
consideration put forward for Exhibit A is 
false. On these facts, lam clearly of opinion 
that the question of onus has absolutely no 
bearing on the case. To my mind, it could 
make no difference in this case that the plain- 
tiff’s statement as to the consideration" was 
made by him in his plaint or in his evidence 
as his own witness. No doubt, when admission 
is made bya party in the pleadings, he would 
be absolutely estopped from going behind 
it,. unless he obtains leave to amend his 
pleading, while it is possible that when he 
makes the admission in his evidence, he may 
adduce other evidence to prove other con- 
sideration and it may be that the Court would 
be legally entitled to act on such other evi- 
dence, thongh I should consider it very 
unlikely that it would doso. I ean, how- 
ever, See no reason why an admission made 
by a party in his evidence unretracted and 
adhered to by him as the truth should not be 
as binding on him asone contained in the 
pleadings or as his statement contained 
in the Negotiable Instrument itself. No 
doubt, it was open to the learned Judge 
to pass a decree in favour of the plaintiff 
as soon as the defendant closed his -case 
and it might have been open to him also not 
to pronounceon the truth or falsity of the 
plaintiff’s case as disclosed in his evidence, 

Bat I fail to see how the learned Judge 
himself could ignore the conclusion arrived at 
that the plaintiff’s case was false. I do not 
see further how, in the state of the record, the 
plaintiff could be permitted to set up a case 
of some other possible consideration. Iain of 
opinion that the learned Judge should have 
dismissed the suit. This being my view, I 
have to decide the question whether this 
Court has power to interfere in the case 
under section 115, Civil Procedure Code, I 
am obliged to hold that it has not. My con- 
clusion already stated is, that on the facts 
found by the lower Court, it ought to have 
held that Exhibit A was not supported by 
any legal consideration. 
arrived at the opposite conclusion aiid in 
doing so he committed, according to my view, 
an error of law, The Priyy Council has laid 


The learned Judge 
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down conclusively that we have no power to 
correct a mere error of law in revision. I 
cannot say thatthe learned Judge acted 
with any material irregularity in trying or 
deciding the case. Jagree that petitions must 
be dismissed with costs. 

Petitions dismissed. 





[5. c. 10 M. L. T. 272; (1911) 2 M. W.N. 271.] 
MADRAS HIGH COURT. 
OKTGINAL Sipe Civiu APPRAL No. 3 or 1909. 
September 1, 1911. 
Present;— Sir Arnold White, Krt., Chief 
Justice, and Mr. Justice Abdur Rahim. 


RANCHODE DAS GOVARDHANA DAS 


— APPELLANT 

: versus 

KRISHNA DAS VITTAL DAS— 
RESPONDENT. 

Execution of decree-—Decree against a deceased person 
— Person coming into possession of assets—Onus to 
show evtent—Trust estate, dealings with. 

Once it isadmitted ‘or proved that the man, it is 
sought to make liable under a decree obtained 
against a deceased person, had come into possession 
of assets belonging to the estate of the deceased 
itis for him to satisfy the Court as to the extent of 
the assets received by him and to account for them. 
A. fact which is specially within the knowledge 
of a certain person must be proved by that person. 

Where a money-lending transaction was carried on 
by a trustee out of the trust estate, such estate is en- 
titled toall the profits, but where it is carried on partly 
out of the trust estate and partly with his own 
money, the estate is entitled only to a share of the 
profits proportionate to the capital belonging toit. -` 

Appeal fromthe judgment and decree of 
the Hon'ble Mr. Justice Wallis, made in the 
Ordinary Original Civil Jurisdiction of this 
Court in Suit No. 90 of 1908. 

Mr, T. Ethiraja Mudaliar, The Hon’ble Mr. 
T. V. Seshagiri Atyar and Mr. C. V. Ananta- 
krishna Atyar, for the Appellant. 

The Hon'ble Mr. 0. P. Ramaswami Aiyer, 
and Mr. A. Nanabhoy Devay, for the Re- 
spondent. 

/udgment.—tThisis an appeal from 
the judgment of Wallis, J., declaring that the 
appellant has sufficient assets of his deceased 
father in his hands to meet the plaintiff-res- 
pondent’s claim and directing the appellant 
to pay to the respondent the amount of the 
appellate decree, dated the 5th April 1906, 
tiz., Rs. 9,808-6.2 plus interest on the princi- 
pal sum of Rs. 7,358 12-0 from 22nd March 
1905, : 
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The appellant's father died in Febrnary 
1908, leaving the appellant his only son, and 
the respondent obtained the above mentioned 
decree against the appellant payable ont of 
the assets in the latter’s hands of his deceased 
father. In execution of the decree, certain 
properties in the defendant’s possession were 
attached and he alleged in those proceedings 
that he had noassets of his father. An in- 
quiry was then held and the learned Judge 
found against him 

It appears tohave been admitted by the 
appellant in an affidavit filed by him in cer- 
tain proceedings that assets of his father to 
the extent of Rs. 4,000 came to his hands and 
it was in fact never disputed that some assets 
of his father did come into the defendant's 
possession. His contention seems to have 
been that taking into account the amounts 
for which his futher was liable to account as 
an executor of the Will of his grand-uncle 
Girdhara Das, dsted the 9th February 1835 
under which the defendant was, in the circum: 
stances which happened, the sole residuary 
devisee, and what the defendant has paid to 
other creditors of his father, there are no as- 
sets in his hands now available, 

Now once it is admitted or proved that the 
man sought to be made liable under a decree 
obtained against a deceased person had come 
into possession of assets belonging to the 
estate of the deceased judgment-debtor, it is 
for him to satisfy the Court as to the extent 
of the assets received by him and to account 
for them. This onus is based on the well re- 
cognised rule of evidence that a fact which is 
peculiarly within the knowledge of a certain 
party must be proved by him. See Magalurt 
Gurudiah v. Narayana Rungiah (1), and in 
this case it is amply proved that the appel- 
lan‘, who is the sole heir of his father, was in 
possession of all books of account, documents 
and papers relating to the estate. But he 
contends that his father chose to mix up the 
trust fund with his own funds and, therefore 
it is incumbent on his father’s creditors to 
make out that any portion of the assets in 
the appellant's possession belonged to his 
father and not to the trust estate. Bader 
these circumstances, a Commissioner WAS Ap- 
pointed by the learned Judge to inquire and 
report as to what assets of the appellant's 
father Govardhana Das came int»the appel- 


lant's possession. The Commigsi i 
2 wioner e ` 
€) 3 M. 359 at pp. 365, 366, UM 
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ed all the books of accounts produced by the 
appellant and examined the defendant himself 
at great length and made a report showing 
that the appellant had in his possession 
Hs. 30,092-0-9 belonging to the estate of 
Govardhana Das after accounting for the 
trust estate which was administered by 
Govardhana Das. Mr. Justice Wallis, while 
confirming the report generally, deals especi- 
ally with certain particular items and comes 
to the conclusion that the appellant is at 
least shown to be in possession of about 
Rs. 12,000 as part of his father's assets. 
He agreed with the report of the Oom- 
missioner thatthe appellant has been try- 
ing to tamper with the account books by 
making false entries (herein and altering the 
figures in order to make it appear that his 
father was in fact indebted to thel trust 
estate, It seems to us that the conclusions of 
the Commissioner and the findings of the 
learned Judge on this point are fully borne 
out by the evidence and the estate of the 
account books and Mr. Seshagiri Iyer who 
appeared before us for the appellant hardly 
made any serious attempt to controvert these 
findings. 

There are a number of instances of tamper- 
ings by the appellant with the accgunts and 
it is sufficient to mention the two glaring cnes 
noticed by the learned Judge, zz, the two 
entries on the debit side of Rs. 5,000 and 

` Rs. 1,927 which, in oar opinion, hare 
been rightly declared to be insertions made 
after the death of appellant’s father. We 
are nob unmindful of the fact that the 
Commissioner had at first come to a different 
conclusion but after giving the matter our 
best consideration, we agree with the learned 
Judge that the Commissioner’s final conclu- 
sion with respect fo these entries is correct. 
The Commissioner’s report shows that the 
appellant’s father was not in the habit of 
striking the balance in the books and he has 
enumerated the reasons which led him to hold 
that the two entries in question are false and 
it is‘ unnecessary to respect those reasons 
here. Not ouly has the appellant tampered 
with the books of account but he has not 
produced any books of the year ending 
Girdhar Das' death, i.e., for 1885-1886. Gor- 
ardhana Das must have kept books for that 
year and ik is not alleged that any one bui 
the appellant wimself had access to his books. 
In the absence of those books it is difliculf to 
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give any weight to two of Mr. Seshagiri Lyer's 
argumentis, namely, that Govardhana Das had 
no money of his own and whatever appears to 
his credit in the books that have been pro- 
duced was acquired by his dealings with Gir- 
dhar Das's estate, and thet Govardhana Das 
realised about Hs. 14,000 during that period 
under a decree which Girdar Das had obtain- 
ed against certain persons in the Madura 
Court. The books that were produced before 
the Commissioner are described in his-notes 
and it would appear that Govardhana Das 
used to enter all accounts of his own in the 
books relating to Girdhar Das's estate of 
which he was in possession as executor. It is. 
found, both by the Commissioner and the 
learned Jndge, that the appellant’s father 
acted perfectly honestly with reference to the 
trust estate, and did his best according to 
his lights, to benefit that estate and no 
argament had been advanced before us to 
show that this finding is wrong. In fact,- 
the appellant who was Govardbana Das’ sole 
heir was also the beneficiary undet Girdhar 
Das’s Will and Govardhana Das had every 
motive to benefit his son and not to vheat 
him. No doubt, it was his duty to keep the 
accounts of Girdhar Das’ estate quite distinet 
from his own private accounts and not to . 
mix up the two fands. But his failure to do 
so was apparently not due to any sinister 
motive. The entries, however, clearly show 
whether they refer to the trust estate or to 
Govardhana Das’ account and there would 
be so far no difficulty in ascertaining the 
exlent of Girdhar and Govardhana Das’ estates 
at the date of the latter’s death. The only 
difficulty has been created by the conduct of 
the appellant himself, 

The Commissioner, after an elaborate ex- 
amination of the accounts and giving due 
weight to the appellant’s explanation with 
yeference thereto, has summarised the result 
in the three schedules attached to-his re- 
port. The first schedule gives the entries 
which appear in the name of Govardhana 
Das in the ledgers of the estate of Girdhar 
Das showing a balance of Rs. 4,804-8-0 in 
favour of Govardhan, the second schedule is 
a statement of moveable properties and 
monies belonging to Govardana Das aud rot 
appearing in the ledgers of Girdhar Das show- 
ing a balance of Rs. 25,287-8-9 to the credit 
of Govardhana Das the two together making a 
total credit of Re, 36,092-0-9 and schedule 3 ^ 
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which is a list of immoveable properties of 
the value of about Rs. 34,857.8.0 in the 
possession of the appellant but as to which 
the: Commissioner did nob coma to a definite 
conclusion whether they belonged to the estate 
of Girdhar Das or Govardhana Das or to both 
jointly. As regards the accounts summarised 
` in ‘Schedule ï, the two disputed items were 
the debits of Rs. 5,000 and R3. 1,927 which 
we have held were rightly disallowed, and 
the entries in Schedule II relate partly to cer- 
tain sums of money received by Govardhana 
Das as belonging to his mother, Pouch 
Bhabi's estate and the expenses of the legal 
proceedings connected therewith showing a 
balance to his credit of about Rs. 7,000 and 
partly to other accounts. As regards the 
Rs. 7,000, it was suggested by Mr. Seshagiri 
Iyer in the course of his reply that the 
property of Ponch Bhabi would be ancestral 
property in the hands of Govardhana. Bat 
this plea was never raised before and we 
do not think we ought to entertain it at this 
stage.9 Besides, it seems to us that even if the 
property left by Pouch Bhabi could be treated 
as ancestral property, the share of the 
appellant would be liable for his father’s 
debts unless he could show that they were 
incurred for an illegal or immoral purpose. 


The rest of the entries in Schedule II show. 


the profits made hy Govardhana Das in 
certain ventures in which he used monies be- 
longing to Girdhar Das’ estate and the value 
ofthe jewels belonging to Govardhana Das 
which came into the possession of the appel- 
lant. The money-lending transactions by which 
Govardhana Das appears to have made large 
profits were of two classes, some were with 
money which he borrowed from the estate 
allowing one per cent. per mensem to the 
estate as interest appropriating to himself 
whatever he got from the borrower over and 
above that rate, and the others in which he 
embarked his own and Girdhar Das’ estate 
money crediting to Girdhar Das’ estate the 
proportional share of the net gain. 

. As regards the first, the learned Judge 
rightly holds that Girdhar Das’ estate was 
entitled to all the profits, but as for the earn- 
ings of joint ventures the appellant could 
not, ib seems to us, justly claim more than a 
share of profits proportionate to the capital 
belonging to the trust estate. See Docker v. 
Somes (9). Tt is not clear from the Com- 
AB) 2 Myl. & K. 656,63 I. J. Ch- 200, 
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misioner’s report what the respective profits 
were of transactions of the two classes 
in question, but apparently a considerable 
portion of the properties under this head was 
made in transactions in which monies both of 
Govardhana Das’estate and of Girdhar Das 
were used. We may mention that Govardhana 
debited himself with all the losses incurred 
in some of the dealings. As regards the 
jewels, the learned Judge is inclined to think 
that they are the fruits of Govardhana Das’ 
-trading with money belonging to trust estate. 
The learned Vakil for the respondent finds 
fault with this. But we do not propose to 
record any definite finding on the point. Nor 
do we wish to discuss the question whether 
the learned Judge is right in holding that of 
the Rs. 14,000 spent by Govardhana Das in 
improving one of the houses in the appellant's 
possession Govardhana Das ought to be allow- 
ed credit for Rs. 4,000. The evidence is not 
quite clear as to where the Rs. 14,000 came 
from noris the estate of. Girdhar Das debited 
with all the money spenton the house, Mr. 
Justice Wallis would allow Rs. 4,000 out of 
this sum, because 26 pillars of red wood are 
found to have belonged to Govardhana and he 
thinks that they must have been utilized in 
the house. However that may be, it is proved 
that atleast about Rs. 12,000 came into the 
hands of the appellant as assets of his father, 
He claimed that the household expenses 
during his father’s life-time amounting to 
about Rs. 25,00C should not have been 
charged against Girdhar Das’ estate anit 
that he ought to be allowed credit for 
Rs. 10,000 with which he discharged certain 
debts since his father's death. 


As regards house-hold expenses, the Will of 
Girdhar Das expressly provides for their pay- 
ment out of the devised property and from 
the Commissioner's notes of evidence it does 
not appear whether the debts which the ap- 
pellant alleges he has paid were incurred on 
account of Girdhar Das’ estate or Govar- 
dhana Das' personal account. The appel. 
lant must be in possession ofthe documents 
relating to those debts and he ought to have 
been in a position to prove his allegation that 
they were inenrred on his father's account. 
The report of the Commissioner is silent on 
the point and the question doeg not appear to 
have been raised before thg learned Judges. 

* Under the circumstances, we must disallow 


256 
«1SWANATHA IYER t. VENKATRAMA IYER. 


the appellant’s claim that he is entitled to 
deduct thesum of Rs. 75,000 and Rs. 10,000 
from the assets of his father in his hands. 

We may mention that Mr. Seshagiri Iyer 
also contended that the learned Judge ought 
to have examined the defendant in Court 
but he ig notin a position to allege that the 
Commissioner did not examine him on any 
particular point or failed to record any por- 
tion of his evidence. On the other hand, 
the Commissioner appears to have examined 
the appellant very fully and we do not think 
that the learned Judge was bound to hear 
the defendant repeat before him all that he 
had already stated before the Commissioner 
and which was duly recorded. 

The appeal is dismissed with costs. 

Appeal dismissed. 





(e. c. 10 M. L. T. 276.) 
MADRAS HIGH COURT. 
Sevonp Civiu Arrear No. 500 or 1910. 
September 5, 1911. | 
Present; —Mr. Justice Sundara Aiyar and 
Mr. Justice Ayling. 
VISWANATHA 1YER—DeErenpant— 
APPELLANT ` 
VETSUS 
` XENKATRAMA IYER—PrAINTIFF— 


RESPONDENT. 

Construction of document-— Parti(ion deed —Forfeiture 
wmm deed between A. and B. provided 
as regards certain land, the usnfruct of which was 
geb apart for the maintenance of their mother, that, 

"having defrayed the expenses of her funeral cere- 

monies, we shall divide the above mentioned land 

equally between us. The land of the person that does 
not contribute to vhe said funeral expenses, shall be 
enjoyed by the person who contributes and performs", 

A. did not so contribute, but subsequently offered to 

pay his sharo of the expenses and sued to recover 
-P9 share of the land. B. objected that the plaintiff 

did not obtain a title n a share since hedid not 

ibute to the funeral expenses: 

i apa “Sundara Aiyar, J.) that the clause above- 
ned in the partition-deed did nob operate n8 2 
condition precedent to the vesting of A.S’ title, bu$ 
was only & Clause of forfeiture, and that since A. now 
offered to contribute, the forfeiture clause would not 
S cords dd either of then does not contribute" 
must be understood to mean “if either of them refuse 

t e," ! 
"e isin J.—The meaning of the above clause is 
that if either party fails to contribute to the expenses 
at the time of the funerel, he should not be entitled 
1o claim delivery to himself of any porticn of the land 
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until he has so contributed. Tillhe does so, the 
person who has borne the expenses must remain in 
enjoyment. 

Second appeal against the decree of the 
District Court of Taujore in Appeal Suit No. 
169 of 1909, presented against the'decree of 
the District Munsiff of Velangiman in Origi- 
nal Suit No. 367 of 1907. 

Messrs. T. R. Ramachandra Iyer and G. N. 
Ramachandra Iyer, for the Appellant. | 

Mr. S. Muthia Mudaliar, for. the Respond- 
ent. : 
Judgment. 

Sundara Aiyar, J.—The decision of this second 
appeal depends on the construction we put on 
the instrument of partition Exhibit A which 
was executed between the plaintiff's father 
and the defendant. At the partition, the 
usufruct of certian land was set apart for the 
maintenance of the mother of the, parties, 
It provides that the nsufruct should be enjoyed 
by the mother during her life-time and 
declares that she should have no right to 
alienate the land. Then follows the clause 
which we have to construe in this casa. It 
atates,” having defrayed the expenses of her 
funeral ceremonies, we shall divide the 
above mentioned land equally between us. 
The land of the person that does not contri- 
bute to the expenses of the said funeral ex- 
penses shall be enjoyed by the person who 
contributes and performs.” The vernacular 
words corresponding to "shall be enjoyed ” 


are * * * E k k X k k k A, 


*o* * * * The facts found are that, 
as a matter of fact, the plaintiff did not con- 
tribute for the funeral ceremonies of his 
father's. mother before he instituted the suit. 
Ne offers in the plaint to pay his share of the 
expenses. The defendant's contention is 
that on the correct construction of Exhibit A, 
the payment by the plaintiff of one half of, 
the faneral expenses was a condition prece- 
dent to his becoming entitled to a half.share' 
of the land and that as he did notfulfil that ' 
condition he never obtained a valid, title 
and is not; therefore, entitled to recover 
in the suit, As I read the document, it does | 
not prescribe, condition precedent to the. 
vesting of the title in' the plaintiff but pro- 
vides that the title of.either of the execütants 
shall be forfeited if he does not contribute 
for the funeral ceremonies. What was set 
apart for the mother was only the usnfruct, 

ethe parties to the document taking 
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it that the title vested [in ther. What 
according to the document was to take place 
after the funeral expenses were defrayed, 
“was a division of the land. These clauses 
assume that the parties were entitled to-the 
land in equal shares. The subsequent 
clause stating what-was to take place on 
either party failing to contribute must, in 
my opinion, be regarded as a clause of 
forfeiture. In -what ‘event, then, was the 
; forfeiture to take place ? The document says 

“if either of them does not. contribute’. ‘In 
my opinion, such a phrase occurring in 
such a clause of forfeiture must be under- 
stood to mean “if either of them refuse to 
' contribute”. I ‘feel strengthened in- this 
view by the provision that the division was 
, to. take place after the funeral expenses were 
defrayed by both.: Mr. T. R. Ramachan- 
dra Iyer may be rightin saying that it 
must have been contemplated that the con- 
tribution should take palce at the time of 
‘funerals but the question is, in what event 
they intended the frofeiture to operate? It 
could not have been intended, I think, that 
non-payment. at the time of the funerals 
should work a forfeiture. Again, the lan- 
guage of the clause of frofeiture is rather 
peculiar. instead of saying that the party 
failing to contribute shall lose his right to 
the land, it provides that the person paying 
the expenses is, to enjoy the share of party 
“who. does not. I have doubts às to. whether 
the parties meant by the expression “enjoy” 
that the enjoyment was to be-as absolute 
owner, But I prefer torest my decision 
on, the former groünd. I will dismiss the 
second appeal ‘whith costs. 

Ayling, J.—I entirely agree in the order 
proposed by my learned brother, but I prefer 
to rest it on‘the second ground indicated 
by. him. I -do.not consider that the lan- 
guage of -the document warrants the infer- 
ence that the parties intended that the failure 
to contribule at the time of the funeral 
should - result-. in -a final forfeiture of the 


defàulter's claim to a portion of the property. . 


Had that been the intention it would have 
probably .béenu' "expressed in much more 


unambiguous. language than has been used. - 


I. take. 


it, the meaning of the clause.is 
simple, ' 


he should not be entitled to claim partition 


and delivery to him, of any portion of the- 


~ changed from 1904 into 1905; 


. Rs. 


‘that if either party fails to contribute ` 


to the expenses atthe time of the funerals, When the plaintiffs came to know of the debit, they 


land until he has so contibuted’. Till he 
does so, the preson who has borne the 
expenses shall remain in enjoyment. This 
seems to be the view takan by the learned 
District Judge. The second appeal is dis- 
missed with costs. 


Appeal dismissed. 


(s. c. 13 Bom. L. R. 835.). 
BOMBAY HIGH COURT. 
Civit ÀpPEAL No. 11 or 1910. 

Suit No. 828 or 1903. 

Mareh 6, 1911. 
Present; — Sir Basil Scott, Kr., Chief Justice, 
aud Mr. Justice Batchelor. 

Tus PUNJAB. NATIONAL BANK 
LiMITED—PLAISTIFFS— APPELLANTS 
, versus 
Tug MERCANTILE BANK OF INDIA 


LriurTED— DEFENDANTS— RESPONDENTS. 

Banker and Customer—Forged draft presented Jor 
payment -Draft paid by banker—Negligence—- Qua- 
tomer’s negliyence in facilitating forgery — Banker's 
negligence in honouring forged drift—Estoppei — Fraud 
—Which of two innocent persons should suffer—Duty of 

customer—Evidence.Act (I of 1872), Ch. VIII, s. 117. 
In November 1904, the plaintiffs, a banking company 
carrying on business with their head office at Lehore 
and branches at Amritsar and other places opened, 


. a current account with defendants, a banking company 


in Bombay. It was agieed, inter alia, that plaintiffs 

and their branches should- draw upon the account. 
In April 1904, M , who was plaintiffs’ Manager at 

Lahore, left a signed blank letter of advice and blank 


-draft with some subordinate at the Lahore office to be 


filled in and issued by his subordinates in case of 
need during his temporary absence. On his return, 
he neglected to recover or destroy the signed draft 
and letter. Subsequently M. was transferred to the 
Amritsar Branch as Manager. While M. was Manager 


‘at Amritsar in 3905, some person fraudulently got 


possession of thesaid blank forms. The word Lahore 
which was printed on the forms was replaced by 
Amritsar by means of a rubber.stamp; the year was 
the draft was made 
instead of to “order” and the 


payable to “bearer” 


- initials of M. to this and other corrections were 


forged. The draft was filled in-as an order for 
10,000 in favour of N., a fictitious person, or 
“hearer”. 

The defendants also received a letter of advice 
purporting io come from plaintiffs’ Amritsar branch 
and to bear the signatures of the Manager and 
Accountant at Amritsar advising the issue of the 
draft for Rs. 10,000 in favour of N. The draft for 
Rs. 10,000 was then presented to defendants and the 
defendants paid the money to the person presenting 
the draft. They debited the amount to plaintiffs. 


wrote to defendants that the draft ai®l the letter of 
gavice. were never issued by @laintifis and wero 
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“forgeries. The plaintiffs then sued defendants for the 
recovery of the amount from the defendants: 

Held, (1) that the plaintiffs were not estopped from 
asserting that the draft presented to defendants was 
not issued by themselves. 

(2) That the facts established did not bring this 
cage within the estoppel which has been held to arise 
where the maker of a completed instrument completes 
it ina negligent manner and voluntarily parts with 
it and it is “fraudulently altered by the person to 
whom it is handed. 

Young v. Grote, (1827) 4 Bing. 253; 12 Moore 484; 
5 L. J. (0. 8.) O. P. 165; 29 R. R. 552; “Ingham v, Prim- 
vose, (1859) 7 C. B. (N. s) 82; 28 L. J. C. P. 294; 5 Jur. 
(x. s.) 710, distinguished. 

(3) That the negligent act alleged against the 
plaintiffs was not the proximate cause of the loss. 

Swanv. North British Australasian Company, (1863) 
$2 L. J. Ex. 273,2 H. & C. 175; 10 Jur. (xN. s.) 102; 11 
W. R. 862, followed. 

Per Scott, C. J.— The signing of a paper in blank 
and its delivery to an agent with instructions to fill 
itin and negotiate it under certain specified conditions 
will not estop thesignerfrom repudiating liability if 
the agent,in the absence of specified conditions, 
fraudulently fills itin and negotiates it. 

Smith v. Prosser, (1907) 2 K. B. 785; 77 L. J. K. B. 
71; 97 L. T. 165; 23 T. L. R. 597, followed. 

The preservation by the acceptor without cancella- 
tion of a blank acceptance after the occasion for its 
use bas passed will not render him liableif itis 
stolen, filled in and negotiated fraudulently. 

Baxendale v. Bennett, (1878) 3 Q. B. D. 525; 47 L. J. 
Q. B. 624; 26 W. R. 899. followed. 

It is not incumbent on a customer or his agent to 
contemplate the perpetration of a fraud by forgery 
or to guard against all possibility of its commission. 

Societe Generale v. The Metr opolitan Bank, (1873) 27 
L, T. 849; 21 W. R. 335, relied upon. 


Per Batchelor, J.— In order that the customer's 
negligence should in law have the effect of depriving 
him of money paid by the banker ona forged draft, 
it is requisite, first, that the negligence should have 
occurred in the very transection itself, not in some 
collateral act and, secondly, that the negligenco 
should have been the proximate cause of misleading 
the banker. 

Where one of two innocent parties must suffer for 
the fraud of a third, that party should suffer whose 
negligence facilitated the fraud. 

Lickbarrow v. Mason, (1787) 2 T. R.68; 1 H. Bl. 857; 
6 Hast 21; 1 R. R. 425; 4 Bro. P. C. 57; 5 T. R. 367; 6 
T. RH. 131; 2 H. Bl. 210; Arnold v Cheque Bank, (1876) 
1 C, P. D. 578; 45 L. J. C. P. 662; 34 L. T. 729; 24 W. 
R.759; Swan v. North British Australasian Ce., (1868) 
32 L. J. Ex. 273; 2 H. and C. 176; 10 Jur. (N. s.) 102; 
11 W. R. 862, relied upon. 


There can be no negligence, on the part of a 
Company, in relying on the honesty of its servants 
in the discharge of their ordinary duty. There would 
be no negligence in not foreseeing that the draft would 
be stolen and used for the purposes of fraud. 

Orr v. Union Bank of Scotland, (1864) 1 Macq. 518; 
20. L. R. 1666; British Linen Qo. v. Caledonion I 
surance Co., (1861) 4 Macq. 107; 7 Jur. (x. s.) 587; 
L. T. 1621; 'gew. R. 581, referred to. 


Appesl fromthe judgment of Mr. Justice 


Russell, it Original Suit No. 828 of 1908, 
dated February lOth, 1910. 

For the judgment appealed against see 8 
Ind. Cas. 98. 

Mr. Ratkes, with him Mr. 
the Appellants. 

Mr. Strangman (Advocate General), with 
him Mr. Lowndes, for the Respondents. ' 

. Judgment. : 

Scott, C. J.—The plaintiffs are a limited 
Company Carrying on business as bankers 
in Various places in Northern India and 
having its principal Office at Lahore, The 
defendants carry on business as bankers in 
Bombay. . 

In the month of November 1904, the 
manager’; of the plaintiffs’ head Office at 
Lahore made arrangements for the transfer 
to the défendants’ Bank of the plaintiffs’ 
balance with the Chartered Bank of. India 
to be credited to the account of the plain- 
tiffs with the: defendants and to: be drawn 
on by the plaintiffs’ branches at Lahore, 
Karachi, Amritsar, Ferozepore, Rawalpindi, 
Peshawar and Ooty. At this time, the’ 
Amritsar branch alone of. the plaintiffs’ 
offices had already a current deposit account 
with the defendants, and if was arranged 
that the amount due at the foot of. that ac- 
count should be transferred.to the general 
account opened in favour of the plaintiffs, 
so that there should be only one account of 
the plaintiffs’ Bank with the defendants, 

The plaintiffs used to supply to their 
various branches, books containing engraved 
forms of drafts, with counterfoils for the 
same, similar to those contained in the bool 
Exhibit G. The forms were all engraved as 
dated from Lahore, and it was the practice 
in branch offices when issuing drafts to 
strike out the word "Lahore" and substitute 
with a rubber stamp the name of the place 
in which the branch office was situate and 
the names of the drawees were filled in in 
drafts as the occasion might require. 

In the month of May 1905, correspon. 
dence commenced between the defendants 
and the plaintiffs regarding the endorse- 
ments upon "Order Oheques" drawn by the 
plaintiffs on the defendants. The defendants 
complained that Order Cheques frequently 
eame from the plaintiffs and their branches 
with endorsements in various languages un- 
known, and, therefore, asked for a letter of 
indemnity holding them free from all res. 


Inverarity, for | 
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ponsibility in the event of' passing such 
cheques without any regular endorsements. 

On the 6th of June 1905, the defendants 
gave notice that unless a letter of indemnity 
was returned duly signed, they would re- 
fuse all cheques endorsed in languages un- 
known to them 

In consequence of this decision, various 
cheques of the plaintiffs’ branches were dis- 
honoured by the defendants and, eventually, 


on the 6th of October 1905, the plaintiffs gave . 


the indemnity required by the defendants, 
` undertakirg to hold them harmless from all 
eonsequences with respect to Order Cheques 
wrongly endorsed in languages unknown to 
the defendants, iu consideration of the defend- 
` ants allowing the plaintiffs and all their 
branches to draw Order Cheques. 

On an examination of their pass book 
relating to their account with the defendants, 
om or about the 17th of October 1905, the 
plaintiffs discovered that they had been 

‘debited by the -defendants with a sum of 
Rs. 10,000 paid by the defendants on the 2nd 
of October as being the amount of Amritsar 
draft No. 16011905. The Amritsar manager 
of the plaintiffs, named Madho Ram, on being 
communicated with, stated that no such draft 
had been issued from his branch. Correspond- | 
ence then ensued, as aresult of which the draft 
No. 16 and an advice note purporting to relate 
thereto were sent to Lahore for inspection 
by the plaintiffs. The plaintiffs then wrote 
& letter, dated the 2nd of December 1905, in 
which they stated that Madho Ram, the 
manager of the Amritsar Branch, did not 
admit that the-documents in question bore his 
signature and that it had been discovered 
in the course of an inquiry into another case 
of frand committed at Multan that Madho 
Ram having gone on leave had left some blank 
advices and drafts duly signed with the 
accountant who made them over to the daftari 
&nd that the manager on his return was told 
that the blank advices had beeu destroyed. 

On the 9th of February 1906, in acknow- 
leding the correctness of the balance of their 
current account as advised by the defendants, 
the plaintiffs added a note to the admission in 
the following terms, "Subject to our claim as 
to the draft of Rs. 10,000 cashed fraudulently 
ou-the 2nd of October 1905 which is under 
Police investigation," and on the lst of March 
1906 they informed the defendanis’ Bank 
that they were unable to sign any acknow-e 


e 


ledgement of the balance without this qualifi- 
cation. 

On the 29th of September 1908, the plain- 
tiffs filed this suit against the defendants 
claiming payment of the sum of Rs. 10,000, 
with interest, on the ground that their 
current account had been improperly debited 
with that sum. The suitis thus for money 
had and received by the defendants for the 
use of the plaintiffs. 

The defendants rely upon the signatures 
purporting to bethose of Madho Ram, the 
Amritsar manager, appearing upon the 
draft for Rs. 10,000, Exhibit B, and upon 
advice note, Exhibit A. "Tho signatures 
admittedly bear an extraordinary resembl. 
ance to the genuine signatures of Madho Ram 
and he has himself admitted that he would 
have been deceived by them. I alsoinfer from 
the correspondence already referred to that 
the plaintiffs themselves were doubtful whe- 
ther the documents in question were not signed 
by Madho Ram. ‘The learned Judge in the 
Court below has held thatthe draft Exhibit B 
was signed- by Madho Ram on the occasion of 
one of his departures from Amritsar during 
the period of his managership there and that 
the draft had subsequenily been filled in by 
forgers, the forgera being, in his opinion, two 
men Devanchand and Ishwardas who were com- 
mitted and sentenced for forgery of another 
draftof the plaintiffs Bank. The learned 
Judge being of- opinion that the plaintiffs 
had been guilty of negligence in the dis- 
charge of their duty tothe defendants which 
arose out of the relation of banker and 
customer, passed a decree in favour of the 
defendants dismissing the suit. 

Neither the pleadings nor the issues 
directly raise [the question of negligence in 
respect of a blank draft bearing a genuine 


' signature, but both in the lower and iu this 


Court much of the evidence and argu- 
ments were devoted to this question. 

Jam of opinion that the learned Judge 
came to the right conclusion in holding that 
the signature upon the draft, Exhibit D, was 


“the genuine signature of Madho Ram, for 


the considerations, to which the plaintiffs’ 
expert Mr. Hardless has called .attention, 
do not raise any serious doubt in my mind 
upon the point. The fact, however, that the 
genuine signature of Madho Ram appears 
upon a draft which ea hypotist was blank 
at the time the signature Was affixed, is not, 
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I think, for reasons which l will state later 
on, sufficient of itself to prejudice the plain- 
tiffe’ claim. We must be convinced that 
there was some negligence on the part of 
their servants which was the proximate cause 
of-the cashing of the draft by the defendants. 

It is, therefore, necessary to scrutinize the 
evidence inorder to try and arrive at some 
certain conclusion as to when Exhibit B was 
signed by Madho Ram. It is admitted that 
the draft is made out upon one of the plain- 

. tiffs’ draft forms. A comparison, however, of 
Exhibit B with the counterfoils inthe books of 
forms in use consecutively from 1903 to 1906 
at the Amritsar branch, and with such of the 
drafts appertaining thereto as have been pro- 
duced convinces me that Exhibit B did not 
come from one of those books. 

Madho Ram states that he has been in 
the plaintiffs’ service for eight years altoge- 
ther and that he has been the manager 
at Amritsar since the 24th of April 1904. 

We find that from the 7th of May in that 
year up to October 1905 he has initialled 
almcst all.the counterfoils of drafts issued 
from the Amritsar branch with the initials 
"M. R.M. O.” He states that before ke 
went to Amritsar,-he had occasionally acted 
as Manager at Lahore, when the Lahore 
manager was ill; that on one occasion he 
was manager for one ;and half months in 
1903 or 1904, and that once or twice he 
signed the Bank's drafts in blank at Lahore 
when he was acting as managér and had to go 
to Court. 

We bave, therefore, examined the counter- 
foils of the only Lahore draft form book which 
has been produced, namely, Exhibit No. 14, for 
the purpose of seeing whether it throws any 
light on the question which we have to deter- 
mine. The counterfoils in that book show that 
every counterfoil existing from the 19th of 
March to the 21st of April 1904isinitialled by 
Madho Ram, except in the case of a counter- 
foil bearing date the 30th of March. An ex- 
-amination of that book also discloses the fact 
that a counterfoil of a draft has been torn out 

. from a place between the counterfoils dated the 

` 15th of Apr il and the 16th of. April 1904, and 

ExhibitB is-found to be of the same quality of 

paper as the counterfoils in that book ard to 
fit exactly on io those counterfoils not only in 
respect of the width of the paper but also in 
ihe matter cf arnamental seroll work. This 
is tke cn]; cese Weel.ave been able to find of a 


counterfoil which has been torn oub during a 
period when Madho Ram was initialling the 
counterfoils in the books produced. 

I will now consider whether there is any 
other reason for supposing that the draft, Ex- 
hibit B, may have been signed by Madho Ram 
at Lahore. In the first place, il is to be noted 
that the ink of the signature is very faint,’ 
much fainter than the ink of the other 
manuscript portions of the draft. This would 
be consistent with the theory that. Madho ° 
Ram's signature was affixed early in 1904, 
while the fraudulent filling in of the other 
portions of the draft was not effected until 
the latter part of 1905. It is also to be noted 
that the year date on Exhibit B is indicated 
by a “5” which has obviously been altered 
from some other figure by a person who was 
anxious 69 destroy all evidence of the oii- 
ginal figure. This would indicate that the 
original year date was not inserted in 1905. 
In this connection it is also to be noticed that 
onthe counterfoils contained in the bock, 
Exhibit No, 14, during the period when 
Madho Ram was initialling the counterfoils, 
(for example, on the counterfoil of the 16th 
of April 1904), the figure 4 is written in such 
a way as to suggest the possibility of its alter- 
ation into a 5 by a thickening of the lines and 
the addition of a tail similar to that in the 5 
which we find in Exhibit B. This suggests 
the inference that Madho Ram, at the time’ 
of affixing his signature in blank, took the 
precaution of adding the year date. 

Another material fact in this connéction 
is, that it is proved that the fraudulent en- 


- dorsement upon Exhibit B in* the name of au 


unknown person, Nihalchand, 38 in the band- 
writing of Diwanchand who wasa clerk in 
the plaintiffs’ Bank at Lahore at the time 
when Madho Ram was engaged there as an 
accountant and who subsequently became 
an accountant in the Multan branch of the 
plaintiffs’ Bank and was convicted of for- 
gery in respect of a draft drawn upon the 
Multan branch dated the 25th of October 
1905 and purporting to be signed by Madho 
Ram. There is, no doubt, cogent evidence 
that Exhibit B was prepared for issue by 
some person or persons who had knowledge 
of the transactions of the Amritsar branch, 
for it bears the serial No. 16 of 1905 
which is the proper serial number according 
to the Amritsar draft issue Register for a 


draft drawn upon the gefendants on the 


t 


Vol. XII . U . INDIAN CASES. 261 
PUNJAB NATIONAL BANK, LED. Vo MERCANTILE BANE OF INDIA, LTD, 


29th of September 1905; it is ‘also stamped Mercantile Bank of India, Limited, Bombiy. 
with a rubber stamp “Amritsar” which must = 
have been provided by some” one who had : : 
access to the stamps used at that branch. n i 
- The conclusion, however, that employees of ‘No. -| Date. | In favour of 
the Lahore and Amritsar branches were 4 ; 
conspiring together, raises no difficulty, for, : 
as is well known, Amritsar is bat ata short 
distance from Lahore and within easy reach 16/1905. | 1905 | 29 | Lala Nehal 110,000 ;On demand 
by train, , Sept. Chand m 
“Tam satisfied that the draft, Exhibit B, was Rupees ten t/honsan d only. 
never prepared fór issue by Madho Ram, be- ` f . : 
cause I think it is quite clear that the initi- | . SE xdg P 10:05 
ala appearing in various places upon that | | í d. 2- 05. 
draft are forgeries. We have some hundreds 
‘of Madho Ram's genuine initials for com- 
parison and we have noticed no case but 
one in “which his initials do not conclude ^ 
with a continuirg ‘back stroke or flourish . 
which the writer of the initials upon Exhibit ' This | draft has | been drayn | — paylable to 
B has failed to re-produce successfully“ If the — "bearer" which |plea|se pay accordingly. 
draft form liad been signed for. issue from 
Lahore in April 1904 there would be no Punjab Nationan Bang DTD., AMRITSAR. 
alterations which would require initialling. 
The falsity of the initials, therefore, sup- The 29th day of September 1905. 


ports the conclusion that the form B "was ~ | 
signed ab Lahore before 1905. 7 i des aan t 








| 
|| 
1 
1 


Remarks. 


| Amount. ` 











Note. ] i ‘ 
! 




















Accountant. Manager. 

“+ On its face, ib is a representation that 
draft No. 16 of the 29th September 1905 
has been drawn by the plaintiffs on the de- 
-fendants and should be paid. The signature ’ 
of Madho Ram appearing upon ib is admit. 
ted to be remarkably like his true signature. 


from the plaintiffs. That indemnity, as we We Ne epis a oir hs very "uis 
have Seen, ^ WAS: not ‘given until the 6th of number of his admitted signa tak a a n 


October, I, “therefore infer that Exhibit B cept for the absence of the usual éoneluding 
ius prapåtel. for issue ome timo. Bobwásn back flourish, we can detect ro point. in which 
May and October 1905, while the correspond- 16.08 uon exaclly similar to many of his 


duis woon th biect of end nenta other: signatures. The concluding back 
upo e. Subject of endorsements On  gonsish is so characteristic that a forger 
. order drafts was proceeding. 


could not omit it; for example, in the initials 
I now ture to the question of the genuine- on Exhibit B we have several lame attempts 
ness of the advice note, Exhibit A, upon which to imitate it. We have discovered in the 
the defendants rely. draft register P. 13 (Exhibit 4) an. instance 
in which the concluding ‘Œ wants the flourish 
and presents an appearance exactly similar 
Advice of drafts drawn by the: Punjab, to the concluding *C' of Madho Rim’s signa- 

‘ ture on Exhibit A. In the abseree, then, of 
i National Bank, ‘Limited. > any mark of a cettaiyn differentiation, ard in 
M ‘view of the admissions of Madho ‘Ram, the. 

i^ Answered. evidence of the defendants’ witnesses andthe 

: P Received. clumsiness of the-forgery of Uttamchand's 

t name in Exhibit A and of the initials in Es. 

. on the i e hibit B the conclusion of the Comt is ilab 


I also think: that it is safe' to conclude that 
the draft was prepared for issue ab time when 
ib was known to the servants of the plaintiffs 
that the defendants had refused to honour any 
order draft with an endorsement in a langu- 
age unknown tə them, unless they received a 
general indemnity in reapect of such drafts 


Tt is in the following form: 
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0. 

Madho Ram did put his signature to the 
paper Exhibit A. 

The next question is, when did he put his 
signature on that paper ? 

Tt is clearly established that when Madho 
Ram signed draft forms. in blank he would 
have to sign also blank letters of advice as 
the letter of advice always goes out with 
the draft. Anandrao Ganpatrao, the de- 
fendants’ ledger clerk, illustrates the impor- 
tance of this practice in describing the pro- 
cedure when Exhibit B was presented at the 
defendants’ Bank. He says: 

“In ordinary course it would be brought 
to me before it was paid. My duty was !o 
see the signatures and compare them with 
the specimen signatures on our office record. 
I put the draft in my ledger and enter the 
folio; then I see if we have got advice from the 
Punjab Bank.” 

It is, I think, established that Exhibit £ is 
not one of the blank advice-notes signed by 
Madho Ram when he went on leave early 
in October 1905. He says, he signed them 
at the last moment and was working in 
office till the 3rd October. The latter state- 
ment is proved from’ the plaintiffs’ books. 
The draft, Exhibit B, was cashed by the defend- 
ants in Bombay on the 2nd October and 
they had already received the advice-note 
Exhibit A. I infer therefrom that it was filled 
in and posted in the Punjab prior to the 
lst of October. The witness Uttamchand, 
who was the plaintiffs! accountant at Amrit- 
sar in September and October 1905 ard 
has been dismissed from their service, states 
that when Madho Ram went on leave in Oc- 
‘tober 1905 he left with him four drafts in & 
book which were signed in blank. Besides 
drafts, hə also left four advice forms which 
he had signed. None cf the drafts were 
used during his absence. When he return- 
ed he asked if they had been used. Uttam- 
chand said, not any and handed back the 
drafts. Madho Ram also asked for the letters 
of advice and Uttamchand said they had 
been destroyed. This confirms the state- 
ment of Madho Ram that he inquired 
for the advice notes but was told by his 
subordinates they had been destroyed. 
He says his practice was always to ask 
for the blank advice notes and drafts on his 
return from a temporary absence. 

1 have already indicated my opinion that 
he did not reccver a blank draft form signed 


by him at Lahore in April 1904. He 
may have omitted to do so on account of 
his impending departure for Amritsar in 
that month to take up the office of 
manager .there. It is equally probable that 
he cmitted to revover the advice note 
which must, according to the usual practice, 
have been signed in blank to meet the occasion 
of his temporary absence in April. This 
appears to me the most probable explanation 
cf the existence cf A and B in a blank 
state except for Madho Ram's signatures 
and capable of being abstracted and used 
by fraudulent persons. Uttamchand has 
shown that the frandulent completion of 
Exhibits A and D may have been effected 
at the Lahore office. Employees in the 
Lahore office would know the number of 
the last preceding Amritsar draft on the, 
defendants’ Bank and would know, .perhaps' 
better than those in Amritsar, the position 
which the question of Order drafts on the 
defendants likely to bear vernacular endorse- 
ments had arrived at, at the end of Septem- 
ber 1905. ] 

To summarise my conclusions of fact, I 
find that Exhibit B was not signed by, 
Madho Rem, when he was the manager at 
Amritsar but that it, and probably the 
advice note Exhibit A, were signed by him 
at sume earlier date than the 24th of April 
1904, when he took up the position - of. 
manager. at Amritsar; that Exhibits A and 
B were probably signed on or abont the 
15th of April 1804 when he was employed 
jn the Bank.at Lahore (Exhibit B being 
dated 1904) and left at the: Bank. to be 
filled in and issued by his subordinates in 
case of need during his temporary absence; 
that it was fraudulently filled in by Divan- 
chand, possibly in concert with servants of 
the Bank at Lahore and Amritsar; that the 
signed draft form must have come into 
the possession of Divanchand by theft or 
fraud and that Madho Ram never gare any 
authority to any one to prepare the blark 
form sigred by him for issue asa draft of 
the Amritsar branch or of the year 1905. 

I wil now consider whether, upon the 
facts found, ihe plaintiffs sare estopped 
from contending that the completed draft 
presented to the defendants was not the 
draft of the plaintiffs. 

In deciding the case we must apply the 
law contained in section 115 of the Indian 
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Xividence: Act with the aid of such English 
cases as are nob inconsistent with it, "Have, 
then, the plaintiffs through their agent 
Madho Ram by declaration, achor omission 
intentionally caused or permittad the defend- 
ants. to believe. that a draft in terms of 
Exhibit B.had been drawn by.Madho Ram 
on the defendants? 

‘I do not think, in view of the evidence, 
that the draft forms when signed in blank 
were left: with the aczounltant under lock 
and key and that Madho Ram ag a rule asked 
for the documents which had been signed in 
blank 'on his return to duty and, in the 
absence: of any suggestion that any similar 
casa -of fraud had occurred in connection 
with such documents prior to September 
1905, that the plaintiffs can be held to have 
authorised any negligence in practice which 
was likely to result in a fraud such as has 
occurred. 

-It was not incumbent upon the plaintiffs 
or Madho: Ram as their agent to contem- 
. plate the perpetration of such a fraud or to 
guard against it. As observed by Bovill, 
CO, J., in Societe Generale v. The Metropolitan 
B mk (1):— 

“Persons are not supposed to commit 
forgery and the protection against such a 
crima is the law of the land, not the vigilance 
of parties in excluding all possibility of com- 
mitting ib.” 

The learnel Judge in the lower Court 
held that the principles applicable to the 
present case “are those stated by Lord 
Halsbury i in The Bank of England v. Vagliano 
(2), viz, that a-principal Who has misled 
his agent into: doing something on his behalf 
which the agent has honestly done would 
mot be entitled to claim against the agent 
in respect of the act so done. In Vagliano's 
case (2), the Bank of England were agents 
who: had, by special agreement, undertaken 
the duty of paying their principal's accept- 
ances, and the acceptances by Vagliano in- 
troduced fraudulent counterfeits for payment 
which Vagliano ought to ‘have detected. 
There was, therefore, negligence in tlle trans- 
action itself which was the proximate cause of 
the loss; there was an intentiomin Vagliano to 
induce the belief and action of the Bank 
with regard to those very documents. In 

(1) (1878) 27 L. T. 849; 21 W. R. 335. 

(2) (1891) A. C. 107; 60 L. J. Q. B. 145; 64, iL. 
358; 39 W. R. 657; 55 J. P. 676. 


the present case the facts do not show that, 
the negligent act alleged was the proximate 
cause of the loss. The act of Madho Ram 
in signing è blank form with intent that 
it might be used in case of need for a Lahore 
draft upon any of those who, in April 1904, 
were bound to honour the plaintiffs’ Lahore 
drafts, does not disclose any intention that 
the defendants should believe anything or 
take any action; it creates a position similar 
to that which arose in Swan v. North British 
Australasian Company (3), where a blank 
transfer form signed by the plaintiff for the 
transfer of shares in one Company buat 
fraudulently filled in and used by kis broker 
for transfer of the plaintiffs shares in 
another Company was held not to be the 
proximate cause of the transfer of the shares 
by that other Company so as to estop the 
plaintiff from contending that he had never 
transferred his shares. There are, however, 
dicta of certain Judges in that case( Blackburn, 
J., Byles, J., and Cockburn, C.J.) which 
suggest that in the case of negotiable instru. 
ments, a more stringent rule is enforceable 
against the maker, ' Ii is to ba observed that 
Chapter VIII of the Indian Evidence Act 
which deals with estoppels recognises no 
special rule for negotiable instruments beyond 
that laid down in section 117 with regard to 
the acceptor of a Bill of Exchange, a position 
which Madho Ram does not oceupy in relation 
to Exhibit B. The English Law upon the point 
has been summarised by Fletcher Moulton, 
L. Ji in Smith v. Prosser (4), as follows: — 
“Both the common law and the statute 
realised the.possibility of two rival dangera — 
on the one hand, & person who did nothing 
more than sign a blank stamped paper might 
find himself in the position of being made 
the maker ofa bill or note; onthe other 
hand, a man might issue an incomplete bill or 
note and placeitin the hands ofan agent 
with a limited authority to fill it up, and 
the agent might fill it up withont due regird 
to the limitations of his anthcrity aud put 
it in circulation and thereby iajure innocent 
persons. They, therefore, drew the line as 
regards the protection of third parties in the 
folowiug very reasonable and intelligible 


(3) (1863) 32 L. J. Ex. 273; 2 Y. & C. 173; 
(x s.) 102; 11 W. R. 862. 
(4) (1907) 2 K. B. 735; 77 L. J. K. B.T; 97 b T, 


10 der, 


155; 23 T. L. R, 597. 
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way ; if the signer intended ib to become a 
Bill, it was for him to see that it was issued 
in accordance with his intentions, and if he 
did not do this, third parties would not be 
affected ; on the other hand, if he did not 
intend it to become a, bill, there would be 
no such duty incumbent upon him, and he 
would be in the same position as if he had 
merely signed ib as an autograph. 
There would in that case be no animus 
emittend:, and he would, therefore, not 
be liable for the act of a bailse who turned 
the document into a negotiable instrument.” 
This is not à case in which at the. date of 
the signature there was any relation of 
banker and customer subsisting between 
the plaintiffs'.Liahore branch and the defend- 
ants. It is, therefore, unnecessary to consider 
whether, as between banker and customer, 
the statement of the law by Fletcher 
Moulton, L. J., reqnirés any qualification. 
Here I infer that there was never any 
intention that the form B bearing Madho 
Ram’s signature should be issued as a 
draft from any plaze but Lahore, and we 
know that the defendants had only been 
authorised ata later date to. fiber drafts 
bearing Madho Ram's signature if drawn by 
the Amritsar branch. This circumstance 
was relied upon by Counsel for the plaintiffs 
who argued if the Court held that Madho 
Ram signed Exhibit B while manager at 
Lahore, the relation of banker and customer 
not being then established between plain- 
tiffs and defendants, the case would be 
. governed by the decisions in Bazendale v. 
Bennett (5) and Smith v. Prosser (4). Smith 
v. Prosser (4) establishes that the signing 
of a paperin blank aud its delivery to an 
agent with instructions to fill if in and 
negotiate it under certain specified conditions 
will not estop the signer from reppdiating 
liability if the agent, in the absence of the 
specified conditions, fraudulently fills it in 
and negotiates it. — Bazendale v. Bennett (5) 
establishes that the preservation by the 
acceptor, without cancellation of a blank ac- 
ceptance after the occasion for its use has 
passed, will not render him liable ifit is 
stolen, filled in, and negotiated fraudu- 
lently. I infer also from the remarks 
of Lord  Halsbury and Lord Shand in 


15) (1878) 3 Q. B. D. 525; 47 L. J. Q. B. 624; 26 W. 


R 899, . 


Clutton v. Attenhorough (6), that even in the 
case of a completed cheque the animus 
emtiilendi must be shown in order to being 
home liability to the maker. - 

The facts which I hold to be established 
do not bring this case within the estoppel 
which has been held to arise where the maker 
ofa completed instrument completes it in a 
negligent manner and voluntarily parts with 
it and it is. fraudulently altered by the 
person to whom itis handed.’ Young v. Grote 
(7), which is the besi known case in this 
connection, was much relied upon by Counsel 
for the respondents, but the facts found do 
not admit of its application ary more than 
the application of section 89 of the Negoti- 
able Instruments Act which appears to ‘be 
based in part upon Young v. Grote (7). Bx- 
hibit B had not been made into a cheque 
by Madho Ram mor had he voluntarily 
parted with it in order that it might 
be mada into a cheque. Ingham v. Prim- 
rose (8), also relied upon by Counsel for 
the respondents, does not assist their case, 
for, as explained by Lord Watson lin Schofield 
v. Earl of Londesborough(9),*the acceptor there 
was found liable not becanse he had signed a bill 
which facilitated fraud bat upon the obvious 
consideration that he had negligently put into 
circulation a negotiable instrament which had 
not been properly cancelled. . It is most un- 
fortunate that the documents Exhibits A and R, 
were left uncancelled, but I can find no war- 
rant in law for holding the plaintiffs estopped 
from asserting the true facts b:cause eighteen 
months after Madho.Ram’s departure from 
Lahore.the documents were fraudulently com- 
pleted by Divanchandand presented to the 
defendants as documents issued by Madho Ram 
at Amritsar. 

We reverse the decree of ihe loen Court 
and give judgment for the plaintiffs for Re. 
10,000, with interest at 6 per cent. per annum, 
from the 2nd of October 1905 and costs. 

Batchelor, J.—In the soit out of which this 
appeal arises the plaintift Bank claimed a sum 
of Rs, 10,030 which had been paid out by the 
deferdant Bank on a draft purporting to 

(6) (1897) A. C. 90; 66 L. J. Q. B. 221; 75 L. T, 556; 
45 W.R.270. " 

(7) (1827) 4 Bing. 253; 12 Moore 434; 6 L. J. (0. 8.) 
C.P.165,22 R. R. 552... 

(8) (1859) 7 C, B. (x. $282; 28 L, J. C. P. 294; 5 
Jur. (x. s.) 710. 

(9) (1896) A. C. 514; 75 L. T. 254; 45 W. R. 124; 65 
L.J. Q. B. 598, 
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bear the signature of one’ Madho .Ram, the 
plaintiffs’ manager. The plaintiffs’ case was 
that.the draft was a forgery, and that the 
defendants were not entitled to debit their 
customers, the plaintiffs, with the sum paid 
out in consequence of the forgery. 

: The defendants in their written statement 

denied that the draft in question was a for- 

gery “and set out their belief that the manager 

Madho Ram’s signature on it was his genuine 

signature; they denied that they had been 

guilty of any négligence, and contended that, 

. even if Madho Ram’s signature was forged, 
. they were entitled to debit the plaintiffs with 
the payment, the making of which was wholly 
due to the plaintiffs! negligence. 

“On the issues ab the trial, the learned Judge 
held‘ that the plaintiffs had failed to prove 
that the draft for Rs. 10,000 did not bear 
Madho Ram's genuine signature: that, having 
regard to the signatures and wording appear- 
ing on the draft, the defendants were justified 
in making Duymient of it to bearer; and that 
in making such payment the defendants did 
not act without proper care and caution, and 
were not guilty of negligence. On these fnd- 
ings the.learned Judge dismissed the suit 
with costs, and from that decree the plaintiffs 
bring the present appeal. 

Tt will be convenient first to assertain what 
the facts-are with reference to the prepara- 
tion ot the draft in question, and then to con- 
sider what is the law applicable to that state 
of facts. ' 

The first and principal question of fact is 
whether the manager Madho Ram’s signature 

. is genuine or forged, and on this point I can- 
not doubt but that the learned Judge was right 
iu finding that the signature is genuine. As 
to the degree of its resemblance to a genuine 
signaturé, it is enough to refer to Madho 
Ram's own admission that he himself "would 
have paid on such a signature. Uponcareful 

‘examination in a photographic enlargement 
the writing is free and flowing without .any 
discernible trace of tremor, hesitation or 
fabrication. : There is no difficulty in suppos- 
ing that the signature is genuine, for Madho 
Ram has admitted thatit was not unusual for 
him, when aboat to absent himself from office 
for a few days, to leave blank signed drafts 
with the accountant in order that they might 


be duly completed, if need arose, during Madho . 


Ram’s absence. The defendants’ case is that 
the draft now in suit, Exhibit B, was one of 
s 


the drafts so signed and left behind by Madlo 
Ram who neglected to recover or destroy it, 
and that it was afterwards stolen and used by 
the forgers who filled in the other entries 
and secured payment from the defendants: 
that is the ease which the learned Judge be- 
low has held proved, and I agree with him in 
this finding. The principal witness called by 
the plaintiffs on this point was the hand-writ- 
ing expert, Mr. Hardless, but his evidence 
appears to me to depend so much on abstract 
and somewhat far-fetched theory that it 
would not be safe to give effect to his conclu- 
sions. It is plain, moreover, that the theory 
of a tracing, on which alone he took his stand 
at the trial, did not occur to him till a com- 
paratively late stage in his investigations, and 
was even then suggested to him by other per- 
sons and, in my opinion, his evidence generally 
has been very materially shaken ia cross-ex- 
amination. On theother haud, we have the evi- 
dence of Messrs. Marshall and Johnston, who 
depose that the signature is, iu their opinion, 
genuine, and whose testimony seems entitl- 
ed to all the greater credit that these gentle- 
menare not mere theorists, but practical bank- 
ing men, upon whose discrimination and saga- 
city in such matters large sums of money do in 
daily practice depend. Further, among the 
correspondence put in as Exhibit E, will be 
found plaintiffs’ letter to the defendants, 
dated 2nd December 1905, which may ba 
taken as the first statement by the plaintifs 
of their case. Itis, I think, impossible t» 
read that letter, without recognising that 
it was the plaintiffs themselves who first 
suggested the theory that the origin of the 
fraud lay in the fact that.draft forms bearing 
his genuine signature were sometimes left 
by Madho Ram in the office. It may also 
beobserved that Madho Ram's signature on 
Exhibit B is written in much fainter ink 
than theother, that ix, the forged entries 
in the draft; but if the signature had been 
forged, one would have expected the forgery 
to correspond in appearances „with the other 
writing on the draft.. 

On the whole, then. I am satisfied that 
the onus which on this point admittedly lay 
on the plaintiffs has not been discharged ; 
in other words, I find that Madho Ram's 
signature on Exhibit B is his genuine 
signature. 

Ib remains to consider the circumstances in 
which Exhibit B was signed by Madho Ram, 
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and wfs afterwards fraudulently completed. 
The draft is written on the plaintiffs Banks’ 
usual printed form, the address "Lahore" 
being struck ont and re-placed by the stamp 
‘- Amritsar.” Madho Ram was manager of 
the plaintiffs’ Amritsar branch from 24th 
April 1904, and before that date was at the 
Lahore office where he acted as manager 
from time to time. The plaintiffs’ account 
with the defendants’ Bank was opened in 
November 1904. The fact to be ascertained 
is when and where Madho Ram signed 
Exhibit B, which was presented ab the 
defendants’ Bank and cashed on 3rd October 
1905 ; was it signed ab Amritsar while Madho 
Ram was manager there, or wasit signed at 
Lahore prior to the establishment of business 
relations between the two litigating Banks? 
l am of opinion on the evidence that it was 
signed by Madho Ram some time in April 
1904 when he was acting as manager of the 
Lahore office. We have in evidence Exhibit 
AQ, Exhibit 12 and Exhibit G which are 
the counterfoils of the draft form books of 
the Amritsar branch running from 19th June 
1908 to 16th August 1905. Exhibit A 9 
has the hundred complete counterfoils. In 
Exhibit 12 certainly one counterfoil is 
missing, but Exhibits C 1 to C 13 show the 
kind of printing and paper used in these drafts, 
and it is plain that Exhibit B was not taken 
from this book, Exhibit 12. It is simi- 
larly plain that it could not have come from 
the book, Exhibit G, where the forms are 
visibly distinct from the form of: Exhibit B. 
These are the only relevant draft form books of 
the Amritsar office, and I think the plaintiffis 
have succeeded in proving that Exhibit B 
cannot have been’ abstracted from any of 
them, As I understood the argument, this 
proposition was not seriously questioned 
by the Advocate- General, who, however, 
strongly insisted that, since Exhibit B in- 
disputably came from some book of the 
plaintiffs, it was the plaintiffs’ duty to pro- 
duce the book of origin, as indeed Madho Ram 
undertook to produce; and that, this not having 
been consciously done, every presumption 
should be made against the plaintiffs. Jt 
may be that at the trial the question of the 
source of Exhibit B was somewhat lost 
sight of, but-the plaintiffs produced all the 
books called, for and nothing occurred which 
could debar them gow from tracing its origin 
to any of the books on jherecord, I entirely 


: vant facts as follows. 


agree with the Chief Justice that the real 
origin of Exhibic B is the Lahore draft form 
book for April 1904. This book has a 
eounterfoil missing, and the forms correspond 
with Exhibit B in every detail, the size 
and texture of the paper, the character of 
the scroll and printing, and so on ; nor is 
it suggested that any such correspondence 
can be found between Exhibit B and any 
other series of forms. This view .réceives 
much support from the fact that in Exhibit 
B, the date which now appears as “1905” was 
almost certainly at first written 1904", and the 
precise kind of "4" which has been converted 
into a "5" appears also in other counterfoils 
in this book. Finally, there is good reason 
for thinking that. the word “Amritsar” 
stamped on Exhibit B was not impressed 
with the stamp actually in use at the Am- 
ritsar office. 

As to Madho Ram’s initials on Exhibit B, I 
think that they must be pronounced for- 
geries. The learned Judge below thought 
that the initials against “bearer” were 
forged, and that opinion seems beyənd all 
reasonable criticism; yet, if tbe initials 
against “bearer” are false, all the probabili- 
ties suggest thab the other initials are also 
false. 

As ta the letter of advice, Exhibit A, it 
played but very little part in the argument 
before us. We have, however, subjectéd it.to 
careful scrutiny and examination and I am 
satisfied that it bears the genuine signature 
of Madho Ram. Upon this finding, the pro- 
babilities are, upon the evidence on the record, 
that Exhibit A was signed by Madho; Ram 
and left behind at the same time as Exhibit B; 
this is the view suggested not only by the 
oral testimony, but by the internal evidence 
of the appearance of Exhibits A and B. 

For the foregoing reasons, I find the rele- 
In November 1904 
Bank became the customer 
of the ‘defendants Bank. “In April 1904 
Madho Ram, while manager of the plain- 
tiffs’ Bank at Lahore, signed the letter of 
advice, Exhibit A, and the printed form, 
Exhibit B, on some occasion when he 
was about to absent himself from his 
cfice for a few days; he left Exhibits A 
and B so signed but in all other respects 
incomplete, with some subordinate official 
at the Lahore office in order that they 
might be filled in and issued if & eustomer 


the plaintiffs’ 
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should call and require a draft during 
Madho Ham's temporary absence; on his 
return to duty Madho Ram neglected to 
recover or destroy the signed draft -and 
letter, which were afterwards dishonestly 
abstracted and used for the purpose of this 
fraud, the other manuscript entries in these 
documents being unauthorisedly made for 
the purposes ofthe fraud. The fraud succeed- 
ed, and on 3rd October 1905 the defendant 
Bank paid out the Rs. 10,000, which they 
now seek to debit to the plaintiff. 

The question is whether, in this state of 
the facts, the defendants are entitled to 
debit the plaintiffs’ account with the payment. 
The learned Judge below answered this 
question: in the defendants’ favour on the” 
ground of the negligence of the plaintiffs’ 
agent, Madho Ram, in signing the blank 
form; he was of opinion that it was his 
négligence which misled the defendants’ Bank, 
and that the plaintiffs “should not be 
permitted to sob up their own neglect to 
the prejudice of the banker whom they had 
thus misled or by neglect permitted to be 
misled. " He relied mainly upon Young v. 
Grote(7) and certain observations in Schofield 
v; Harl of Londesborough (9) 

. ln favour of the learned Judge’s view, it 
must, I think, be held, in spite of some 
argument to the contrary, that the relation 
between the parties here is the relation 
of banker and customer. 
relation was not established till after Madho 
Ram had signed Exhibit D ; 
when he signed that paper, he owed no daty to 
the defendants’ Bank. In my opinion, however, 
itis by no means clear that this cireumstance 
alone would suffice to exonerate the plaintiffs 
if in other respects they are liable, and T, 
therefore, deal with the case as if the 
plaintiffs were the defendants’ customers at 
the time when Exhibit B was signed. On 
that footing there appears to be no doubt 
on the anthorities that some duty or other 
was owing by the customers or their agent, 
Madho Ram, to the defendants, so far as I 
can ascertain, the Courts have not defined 
the precise nature or scope of the duty : 
see, for instance, Colonial Bank of Australusia 
v. Marshall (10) and Schofield’s case (9) 
That some degree of carelessness is imputable 
to Madho Ram is, I think, indisputable. 

(10) (1908) A. C. 559; 15 L.J. P. C. 76; 95 L. T. 

810; 22 T. L. R. 746. E 


Tt is true that that - 


in other words, 


Whatever may be thought of his acti8n 
in leaving a blank signed draft behind in 
the office, he was certainly negligent in not 
recovering it or verifying it that it had 
been put tothe lawful use for which it was 
intended. The question is whether this is 
sufficient to deprive the plaintiffs of their 
money. With some reluctance and some 
uncertainty, I think the correch answer is 
that it is not sufficient. In order that 
Madho Ram’s negligence should have this 
effect in law, it would, in my view, be 
requisite, first, that the negligence should 
have occurred in the very transaction itself, 
not in some collateral act, and, secondly, 
that the negligence should have been the 
proximate cause of misleading the defendants’ 
Bank. That, I understand, is the limit of 
the rale in Lzckbarrow v. Mason (11) that 
where one of two innocant parties must 
suffer for the fraud of a third, that party 
should suffer whose negligence facilitated the 
fraud: sse the observations of Lord Coleridga 
in Arnold v. Chequ2 Bink (12), and the ex. 
carpt there quoted from the judgment of Black- 
barn, J., in Swin v. North British Australistan 
Oo. (3), in the same sense are Lord Cran- 
worth's dicta in Orr v. Union Bint of Scot- 
land (15) and British. Linen Oo. v. Oaledonian 
Insurance Oo. (14). Lord Coleridge observed 
further, speaking of the Company, that 
"there could b» no negligenca in ralying on 
the honesty of their servants i in tha discharge 
of their ordinwry duty ” ; 80 here there would 
be no negligence in not foreseeing that the 
draft would be stolen and used for the 
purposes of.fraud. As to Young v. Grote (7), 


“where the customer’s clerk had fraudulent. 


ly altered a sum of £ 50 into £ 350, it 
is not easy to feel confident as to the degree 
of authority still' retained by that decision, 
though Lord Watson in Schofields’ cass (9, 
held that ib could, or might, be supporteá 
on the ratio that the customer in filling 
up the cheque through his wife, whom he 
had constituted his agent for that purpose, 
had failed in the duty whieh he owed to 


(11) (1787) 2 Term. Rep. 63; lH. Bl 357; 6 Eust 
20n.; 1 R. R. 425; 4 Bro. P. C. 87; 5 Term. Rep. 367, 
683; '6 Term. Rep. 18]; 2 H. Bl. 211. 

(12) (1876) 1 C. P. D. 978; 45 L. J. €. P. 562; 34 
L. T. 729; 24 W. R, 759. 

(13) (185-4) 1 Macq. 918; 2 C. L. R. 1568. 


(14) (1861) 4 Macq. 107; 7 Jur. (» s.) 5875; 4 L. T 


1621; 9 W. R 581. : 
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his banker by giving facilities for the 
fraudulent alteration. It is safer, therefore, 
to assume thatthe case is still of authority, 
though the point is not here of much prac- 
tical importance since ibis covered by section 
89 of the Indian Negotiable Instruments Act: 
that section undoubtedly protects a banker 
against such a payment as was made in 
Young's case (7). Butthe fraudulent altera- 
tion of a cheque completed and issued is not 
the same thing as an inchoate instrument 
completed and issued by means of forgery. 
Jt is here, as I understand the matter, that 
the strength of the plaintiffs’ case lies. In 
my opinion, the negligence of Madho Ram 
was not negligence in the actual transac- 
tion between the parties but in a matter 
collateral or antecedent to that transac- 
tion; and the proximate cause of the decep- 
tion of the defendants was not Madho 
Ram’s negligence, but the  supervening 
forgery. In this connection I would refer 
to what was said by Lord Halsbury, L. C , in 
Schofield’s case (9) in thé passage where his 
Lordship profeased his inability to understand 
Why a particular form of fraud should have 
any different operation in giving validity to a 
forged instrument rather than other forms 
of fraud to which instruments are subject, 
and went on to instance the case where a 
man’s unnecessarily exposed goods had 
been stolen, yet. he could not be said to 
have lost his right to his property. (See 
pp. 521-2 of the Report). . Another case 
illustrative of the same principle is 
Baxendale v., Bennett (5) where a blank accept- 
ance, left by the defendant iu his drawer, 
was afterwards stolen and negotiated to the 
plaintiff, who was a bona fide indorsee for 
value: ib was held that the defendant was not 
liable on the bill. Bramwell, L. J, puthis 
decision on the ground that there was no 
estoppel between the parties, and that the 
defendant’s negligence was not the proximate 
cause of the frand. The Lord Justice appeal- 
ed to the principle, which is applicable 
here, that ' every one has a right to suppose 
that a crime will not be committed, and to 
act on that belief." And in commenting upon 
Young v. Grote (7) and Ingham v. Primrose 
(5) he points out that in those and similar 
cases “ tbe alleged maker or acceptor had 
volantarily parted with the instrument ; it 
had not been got from him by the commission 
of a crime, This ugdoubtedly is a distinc- 
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tion anda real distinction. The defendant 
here has not voluntarily put into any one’s 
hands the means or part of the means for 
committing a crime.” Brett, L. J.'s judgment 
went upon the ground that the defendant 
had never authorised the filling in of a 
drawer’s name or issued the acceptance 
intending it to be used. So, here, Madho 
Ram was entitled to trust the honesty of the 
plaintiffs’ other servants in the discharge 
of their ordinary duly; he was under no 
duty to provide against the commission of a 
crime; and he had never issued the instru- 
ment, but had only entrusted it to his 
subordinate for the purpose of being issued 
on certain conditions, which conditions 
were never in fact realised. In this respect 
the case resembles also to Smith v. Prosser 
(4) where the defendant, returning toEngland 
from South Africa, left a blank. signed 
promissory-note with his agent, who was 
directed to put in on the market only if the 
defendant communicated. with him to that 
effect; the agent, becoming false to: his trust 
negotiated the note frandulently for his 
own purposes. The Court of appeal held 
that the defendant was not liable. Vaughan 
Williams, L. J., said “If that note, being 
in that (incomplete) condition, had been 
handed to Telfer (the agent) for the purpose 
of his making use of it and for the purpose 
of its being issued as a negotiable instru- 
ment, the defendant would be’ responsible 
to a bona fide purchaser for value, but the 
defendant was exonerated because the note 
was given to Telfer not for issue, but only 
for conditional issue on further instructions.” 
The Lord Justice distinguished those cases 
where the instrument was parted with in 
complete state, and those cases where, being 
incomplete, it was delivered to an agent for 
the purpose of being negotiated. Fletcher 
Moulton, L. J., based his judgment én the 
facts that the agent had possession of the. 
note merely as custodian, and that the 

defendant had never any ‘animus emittend?, 

Both these judgments appear io me to be 

pertinent to the facts of ihe present case. 

The draft, after signature. by the plaintiff's 

agent, was left by' him in an incomplete. ei ate, . 
no drawee or payee being mentioned; and the 

plaintiffs’ agent had no ‘animus emittendi’ 

except upon conditions which were never 

realised. 

_ it Was 


* 


urged that this case and 
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Bawendale’s case(5) had no present application 
becaase they were not cases, as thisis a case, 
between bariker and-customer. This distinction, 
however, does not, in my judgment, deprive 
the cited cases of their applicability though, 
no doubt, the relation between banker and 
customer is, for some purposes, materially 
different from the relation between the ac- 
ceptor of a bill and a subsequent hdider; 
here also it must be remembered that 
Exhibit B, when signed and left by 
Madho Ram, was not a cheque, but 
a mere - inchoate draft capable of being 
completed > into a cheque. It may also 
be -observed ‘that Colonial ` Bank of 
Australasia Lt. v. Marshull (10),-:hough a case 
between banker and customer, was decided 
by the Privy Council expressly on the 
principles laid. down in Schofield v. Earl of 
Londesborough (9). In this last case Lord 
Halsbury, L.C., , lays down the conditions upon 


which the banker is immune in these words:- 


‘Tf, to use Lord C¥anworth’s phraseology, 
the customer by any act of-his has” induced 
the .banker to act upon the document by 
his act or neglect of some act usual in 
the course of dealing betwoen them, it is 
quite intelligible- that he should not be 
permitted to set up his own act or neglect 
to the prejudice of the banker whom: he 
has thus misled or by neglect: permitted 
to be” misled.” [b seems to me that, on 
the -present- facts, the defendants are beyond 


the reach: of this- principle, for Madlo Ram: 


was nob guilty of any neglect of ‘an act 
usual in the coise of dealing between the 
parties, and the“ “Bankers were induced to 
, pay, nob direetly" by reason of any act or 

neglect of the plaintiffs, but by reason of the 
after-occurring forgery. 

I feel that the.caseis a hard one for the 
defendants, who have acted throughout with 
due care-and caution, while the plaintiffs, 
through their’ agent, have certainly been 
guilty of some'carelessuess; but thenegligence 
is not, as I have said, sufficient, in my opinion, 
to render the plaintiffs liable upon this forged 
draft. I cannot regard it as amounting to 
negligence in Madho Ram that, he signed the 
draft form and the letter of ‘advice and left 
them with the accountant for conditional- 
issue.- As to the non-recovery of them, the 
evidence is that his habit was either torecover 
such documents after his return form leave or 
to accept the assurance of his subordinates that 


they had been issued or destroyed : in the 
particular case of Exhibits A and B it is 
probable, upon the evidence, that Madho Ram 
overlooked them on the occasion of his-inpend- 
ing transfer from Lahore to Amritsar. The 
crime took place eighteen months later, and 
was, in my judgment, the owly proximate 
cause of the deception practised on the de. 
fendants. 

For these reasons, I agree that the — 
Should be allowed. 
: | | Decree reversed. 

Attorneys. for the Appellants: Payne $ 
Ov. x 

Attorneys for the Respondents: Crawford. 
Brown & Co. 
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[s. c. (1911) 2 M. W. N. 223.] 
MADRAS HIGH COURT. 


First Civi Appear No. 60 or 1911. 
: August 22, 1911. - 
Present: — Sir Arnold White, Kr., 


Chief Justice, and Mr. Justicé ‘Phillips. 
.PATIBANDALA SITARAMIAH— 
DerenpANt—APPELLAMT 
versus 
PATIBANDAUA PITOHAY Y A—PrA TIE 


— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 104 (1) (y) 
Sch. II, para. 21—Appeal—Arbitration—Award—Order 
dis ecting award to be filed appealable, but- not decrec 
following the award. 

An appeal lies from an ‘order directing an ‘award to 
be filed, even though the order also embodies “a 
decree in accordance with the award. 

No appeal lies against the decree, qua decree under 
para. 21 of the “second Schedule. But an appeal 
lies from the order directing an award to be fled 
under section 104 of the Code. Though -the appeal is 
filed as an appeal from the decree and the stamp ‘is 
paid on that footing, the High Court can treat it as 
an appeal against the order directing the award, to be 


‘filed. 


Where thore is no illegality apparent on the face of 
the award and the alleged irregularities are only the 
resulb of the informal character of the proceedings 
before the arbitrators, to which both parties con- 
sented, there is no ground for interference with an 
award by the High Court.: 


Appeal against the decree of the District 
Court of Guntur, in Original Suit No. 45 of 
1969. 

Mr. T. Prakasam, for the Appellant. 

Mr. L. A. Govindaraghara’ Iyer, for the 
Respondent. | 

Judgment.. 

White, C, J,—4A prelimingry objection was 

“aken in this case on the ground that no 
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appeal lay. The appeal is from the judg- 
ment of the District Judge which directs that 
& certain award shall be filed and gives 
the plaintiff & decree in accordance with 
that award. Section 21 of the Arbitra- 
tion sections in the Second Schedule to 
the Code provides “where the Ccurt is 
satisfied that the matter has been refer- 
_red to arbitration, and that an award has 
been made thereon and where no ground 
such as is mentioned or referred to in para- 
graph l4 or paragraph 15 is proved, the 
Conrt shall order the award to be filed aud 
shall proceed to pronounce judgment ac- 
cording to the award." Then sub-section 
2:—'Upon the judgment so pronounced a 
decree shall follow, and no appeal shall lie 
from such decree except in so far as the 
decree is in excess of or notin accordance 
with the award." Is is not suggested 
here that the decree is in excess of or nob in 
accordance with the award. Consequently, 
qua decree it seems to methe contention 
that no appeal lies is well-founded. Then we 
have section 104, sub-section(1), clause(f):— 
" An appeal shall lie from an order filing an 
award and a decree in accordance with the 
award." It is quite {1 ue that the memorandum 
of appeal is framed as if it were an appeal 
against a decree and the stamp is paid on 
the footing that it is an appeal against a 
decree and under the Second Schedule there 
is no appeal against a decree unless it is in 
excess of ornot in accordance with the 
award. But the judgment appealed from 
is not only a decree, itis also an order that 
the award be filed. And I think we may 
treat this appeal, although the appellant 
himself does not so treat it in the 
memorandum of appeal, as an appeal against 
an order filing an award. Therefore, the 
preliminary objection must be overruled. It 
is, therefore, open to theappellant to impeach 
the award on any ground which it is open 
to him to take in opposing an application 
that an award be filed. 

The learned Counsel for the appellant 
impeaches this award on four grounds. He 
says (1) that the matter which was deter. 
mined was not included in tbe submission 
to arbitration ; (2) thatihe award was given 
without notice to the defendant, (3) that 
inquiries were made behind the back of the 
defendant; “and (4) that there is illegality 
on the face of the award. : e 


Now, take the fourth ground (upon which 
the award is attacked) first, as that seems to 
me to be the most important, The total 
amount of the irrecoverable items as found 
in the award, is, to put itin round figures, 
Rs, 16,060. The question is, what pro- 
portion of that amountis the plaintiff entitled 
to recover from the defendant. The plaintiff 
says he is entitled to recover the sum of 
Rs. 8,000, £.e, half of Rs. 16,000, on, the 
ground that as between him and the defend. 
ant there was a sub-partnership with 
regard to the amounts advanced by the plain- 
tiff. 

The defendant's argument is based on 
certain words which are to be found ab the 
beginning of the submission to arbitration. 
These words are:— Both of us and A. E. 
Andrews have jointly arranged four shares.’ 
And the defendant's case is, that there are 
four shares in the partnership, of which 
Andrews has two and he and the plaintiff 
one each, and that, therefore, his liability to 
the plaintiff musb be assessed upon the foot- 
ing of his only being liable to pay Rs. 8,090 
and not Rs. 16,000 and consequently the 
ratio which the plaintiff is entitled to recover 
against him is half of Rs. 8,000 and not 
half of Rs. 16,C00. It seems to mo impussi- 
ble to read that into the terms of the sub. 
mission to arbitration. It must be borne in 
mind that the award is impeached upon the 
ground that the illegality is apparent on the 
face of the award itself; it seems to me i$ is 
impossible to say, reading the award by the 
light of the terms of the submission to 
arbitration, that tbere is an apparent 
illegality on the face of the award upon the 
ground suggested. I say nothing as ‘to 
whether or not the defendant can recover. 
as against Andrews by virtue of his partner- 
ship agreement with him. The only ques- 
tion I have tə e»nsider is the defendant's 
liability to the plaintiff in respect of the 
advances made by the plaintiff which have 
been held to be irrecoverable; and I think 
the District Judge's view that the relations 
between the plaintiff and the defendant were . 
those of sub-partners, and that they are liable 
in equal shares in respect of those MINAS 
is the right view. 

The other three’ grounds, I think, I may 
deal with together. No doubt, the proceed- 
ings before the arbitrator were somewhat 
of an informal characten; they seem to have 
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consisted chiefly in the ‘examination of Second appeal from the decision of the 
accounts. But, it seems to me, the District District Judge of Khandesh, in Appeal No. 


Judge was right in holding that, that was 
the course to which the two parties to the 
arbitration—the plaintiff and the defend- 
ant—had consented. He holds that the 
award was made in accordance with the wish 


of the parties as evidenced by certain letters. 


which are Exhibits C, D, and F, in the case. 
It seems clear from the terms of these letters 
‘that defendánt was content that the pro- 
ceedings should be of an informal character. 
Having so expressed his consent, I do not 
think it is’ open to him now ‘to seek to 
impeach the award upon: the grounds of 
suggested irregularity such as has been put 
forward by the learned Counsel for the ap- 
pellant. mate 

On these grounds, I think the judgment 
of the Court’ below was right and accord- 
ingly I would dismiss the appeal with costs. 

Phillips, J, —I agree. 

Appeal dismsised. 





(s. c. 18 Bom. L. R. 860.) 
BOMBAY HIGH COURT. 
- ' Sgooxp Civiu Arrear No. 648 or 1909. 
i f July 18, 1911. 
Present: —Sir N. G. Chandavarkar, KT., 
Judge, 'and Mr. Justice Hayward. 
GANPAT ‘DHAKU TELI-——-APPELLANT, 
versus 
TULSIRAM UKHA DHANGAR— 


"5 RESPONDENT. 

Hindu Law--Widow —Alienation—Legal necessity y- - 
< Pilgrimage—Betrothal. 

For religious,or,charitable purposes or those which 
are supposed to conduce to the spiritual welfare of 
her husband, a Hindu widow has a larger power of 
disposition than that which she possesses for purely 
worldly purposes. 

The expenses of' a pilgrimage by a widow fulfill 

, the conditions of legal necessity, if the pilgrimage is 


for the spiritual benefit of her husband, in the per-, 


formance-of her duty to his soul and if the expenses 
incurred are reasonable and made honestly, having 
regard to the estate, the status of the family, and 
other considerations which it is customary for Hindus 
to take into account in accordance with their religious 
beliefs and usages. 

Collector of Masulipatam v, Cavaly: Vencata Narain- 
apah, 8 M. I. A. 529; 2 W. R. (P. C.) 61, followed. 

Chimnaji Govind Godbole v. Dinkar Dhondev Godbole, 
11 B. 320; Venkaji Shridhar v. Vishnu Babaji Beri, 
18 B. 534, 536, referred to. 

A debt incurred by a widow for the expenses of 
her daughter's betrothal ceremony constitutes valid 


necessity when the betrothal is in accordance with a 


: custom of the caste, * 


106 of 1908, amending the decree passed 
by. the Joint Subordinate Judge at Dhulia, 
in Oivil Sait No. 219 of 1907. 

Mr. C. A. Hele, for the Appellants. 

Mr. N. M. Patvardhan, for the Respondent 
No 1. 

Judgment.—tThe sale impeached in 
this case was by a Hindu widow of property 
which she had inherited from her husband. 
It was effected partly for the purpose of 
paying off several -debts which the widow 
had incurred in the interests of the property, 
and partly for the expenses of a pilgrimage 
by her to Pandharpur and of her daughter's 
betrothal ceremony. No objection is raised to 
the sale, so far as its consideration consisting 
in the payment of debts is concerned. What 
is urged is that the expenses of the pilgrim- 


'age and of the betrothal are not within 


the definition of legal necessity required by 
Hindu law to rendera sale by a widow valid 
and binding upon the reversioners. 

As to the pilgrimage, we must bear in 
mind the position of a Hindu widow with 
reference to the estate she inherits from her 
husband and the duties she owes to his 
soul. As observed by the Judicial Com- 
mittee of the Privy Council in The Collector 
of Masulipatam v. Oavaly Vencata Narainapah 
(D), a Hindu widow ‘has 4o lead the life of 
ascetic privation, and hence the law gives 
her a power of disposition for religious pur- 
pores, which is denied to her for other pur- 
poses. That is to ‘say, “for religious, or 
charitable purposes, or those which are sup- 
posed to conduce to the spiritual welfare 
of her husband, she has a larger power of 
disposition than that which she possesses 
for purely worldly purposes.” Accordingly, 
ip that case, the expenses of a pilgrimage to 
Gya for the performance of the husband's 
Shraddha, there were allowed as fulfilling 
the conditions of legal necessity. 

Vijnaneshwara, points out in the Mituk. 
shara that “the succession of a chaste widow” 
to her husband as heir ' ‘is expressly declar- 
ed" by the text: “The widow of a childless 
man, keeping unsullied her husband's bed, 


, &nd perseyering in religious observances, shall 


present his funeral oblation and obtain his en- 

tire share.” (The Mitkshara Chapter LI, sec- 

tion I, pl. 18). Pilgrimages are generally made 
(1) 8 M. L A. 529; 2 W. R. (P. C.) 61. 
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by a widow with a view to present her 
husband's funeral oblations at the sacred 
place visited and to ensure for his soul the 
special merit arising from such presentation. 
In every case the question must be whether 
the pilgrimage was for the spiritual benefit 
of her husband, in the performance of her 
duty to his soul, and whether the expenses 
incurred are reasonable and were made 
honestly, having regard to the estate, the 
status of the family, and other considerations 
which it is customary for Hindus to take 
into account in accordance with their religi- 
ous beliefs and usages. “A widow, like a 
manager of the family, must be allowed a 
reasonable latitude in the exercise of her 
powers, provided, as Mr. Justice West says 
in Ohéímnaji Govind Godboie v. Dinkar 
Dhondev Godbole (2), she acts fairly to her 
expectant heirs”: Venkaii Shridhar v. 
Vishnu Babaji Beri (3). 

In the present case, the pilgrimage was 
to Pandharpur, and the expenses incurred 
were Rs. 1CO, of which the District Judge 
has allowed Hs. 50 only as having been 
reasonably necessary. That is a question 
of fact, binding on us in second appeal. 

As to the betrothal, it was, as found by 
the Court below, in accordance with a cus- 
tom of the caste to which the parties be- 
long, and the widow was well within her 
power in incurring the charges. 

The decree is confirmed with costs. 


Decree confirmed. 
(2) J1 B. 320. 
(8) 18 B. 634. 





[s. c. (1911) 2 M. W. N. 258.] 
MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No, 87 

cr 1609. . 
September 5, 1911. 
Present;— Mr. Justice Ayling and 
Mr. Justice Sundara Aiyar. 
MALLADI RAMA SOMAYAJULU— 
PrAINTIFF— APPELLANT 
versus 
BRUNDAVANAM PRAMAYYA— 


Derenpant— RESPONDENT. 
Execution of decree— Mesne profits—Limitation— 
Notice to deliver possession. 
Where a decreg awards meene profits to the plain- 
tiff till the date of delivery of possession, the mere 


flirg cf a jctiticn *y ike defendant stating that, 


plaintiff might take possession of the lands, of which 
no notice is sent to the plaintiff, would not be tanta- 
mount to delivery of possession. The defendant 
would continue to be liable for the mesne profits till 
actual delivery of possession. 

Tho fact that a particular year for which mesne 
profits were awarded by the decree is more than three; 
years before the dato of the execution application, 
which is itself in time, will nob render the claiüvfor 
that year’s profits time-barred. 

Appeal against the order of the Sabor- 
dinate Judge’s Court of Kistna at Ellore, 
dated the-7th day of August 1909, in 
Appeal No. 210 of 1906, presented against 
the order of the Court of the District 
Munsif of Tanuku, dated 13th March 1909. 
in F, P. No. 835 of 1907 in O. S No. 26 of 
1904. 

Mr. P. Norayanamurtht, for the Appellant. 

Mr. T. Prakasam, for the Respondent. 

sudgment.—tThe Subordinate Judge, 
modifying the order of the Munsif, dis- 
allowed the plaintiff's claim to mesne profits 
for the years 1903 and 1906. In our opinion 
he was wrong iu doing so. He disallowed 
the profits for 1903 on the ground that the 
claim was barred by limitation. It is impossible 


“to understand how there could be any ques- 


tion of limitation, seeing that the final judg. 
ment in the case was passed only on the 29th 
January 1906 and the application for execu- 
tion putin on the 27th August 1907. 

The learned Counsel for the respondent has 
wisely abstained from attempting to support 
this - portion of the judgment. 

The ground on which the mesne profits for 
1903 were disallowed was that on the 31st 
July 1906 the defendant-appellant presented 
a petition in the Muusif's Court stating that 
the respondent might take possession of the 
lands. No notice went to the plaintiff of 
this petition, apparently because the de- 
fendant did nob putin a copy of the decree 
which he was required to do. 

In any event, the plaintiff is entitled under 
the decree to mesne profits till the delivery 
of possession. The putting of the petition 
referred to above cannot be taken to be 
tantamount to delivery of possession to the 
plaintiff. ; 

We must, therefore, set aside the order of 
the Subordinate Judge and restore that of the 
Munsif with costs here and in the Subordinate 
Judge’s Court. 


Order set aside. 
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(s. c. 15 Oc W. N. 1058) 
CALCUTTA HIGH COURT. 
ORDINARY. ORIGINAL CRIMINAL JURISDIOTION. 
» August 21, 1911. 
Present:-—Mr, Justice Woodroffe, Mr. Justice 
Mookerjee and Mr. Justice Chitty. 
In ve RUDOLPH STALLMANN: alias 
RUDOLPH VON KONIG. 


Habeas Corpus —Powerof High Court to issue writ — 
Detention under Indian Extradition Act (XV of 1€03)— 
Criminal Proc duré Code (Act V of 1898), s. 491— 
Extradition Act (XV of 1903), ss. 3, sub-secs. (1), (3)— 
English Extradition Act (33 §* 34 Vict. c. 52), ss. 14, 
15—Applicabitity to India ~Warrant under Extradition 
Act- "Strict compliance with statutory provisions neces- 
sary—High Court will not interfere when there is some 
evidence against accused -Iilegality of initial arrest, if 
vitiates extradition | proceedings —Order to inquire may 
be issued to Magistrate competent to inquire into offence 
„though accused, is beyond his local jurisdiction —Magis- 
trate to give reasonable opportunity to accused to pro- 
duce evidence — Evidence Act does not contain. whole law 
of evidence—Evidence Act (I of 1872, s. 2— Foreign 
vecords—Admissibility—Government requisitioned for 
surrender of accused— Delegation. of power to another 
Governmsnt, if legal. 


- The High Court has jurisdiction, under section 4917 
< of the Criminal Procedure 


Code, to give a direction of 
the nature of habeas corpus and to examine whether 
a person detained in public custody under the Indian 
Extradition Act is legally detained; and the juris- 
diction in the matter is not iaken away, merely 
.because the Government of India havo already issued 
a warrant for. surrender under sub-section (8) of 
section 3 of the Indian Extradition Act, 1908. 

The Government of India, when it issues thewrarrant, 
does so in exercise of a statutory authority; such 
power can be exercised validily only after strict com- 
pliance with the necessary preliminary provisions 
formulated by thé Legislature in the Extradition Act. 
Consequently, if the provisions of the Act have been 
contravened, the action of the Government may be 
successfully challenged even though the warrant for 
surrender has already been issued. 


The High Court, however, will not sit in appeal to 
review and weigh the evidence. It is sufficient that 
there should be some evidence of the offence upon 
which the Magistrate may reasonably act. But if 
there Was no evidence before the Magistrate, the 
High Court will interfere. 

The illegality of the initinl wrest of the accused 
does not vitiate the extradition proceedings. 

R. v. Weil, 15 Cox. O, C. 189;9 Q. B. D. 701; 
47 T. T. 630; 81 W.R 60; 53 L. J. M. C. 74, followed. 

Therefore, even if it be assumed that the accused 
was illegally arrested, that circumstance does not 
invalidate the inquiry under section 3, sub-section 
(3) of the Indian Extradition Act; that he was in 
Court was sufficient to entitle the Magistrate to hold 
the inquiry no matter how he had been brought 
hefore the Magistrate. 

The Government may issue its order to any Magis- 
trate provided he is one whohas jurisdiction to 
inquire into the crime of the natare of that for which 
extradition is sought, and he is not disqualified merely 


INDIAN CASES. 


273 


" . 
because the accused resided beyond the limits of his 
jurisdiction. 

“A Magistrate who conducts an inquiry under 
section 3, sub-section (3) of the Indian Extradition 
Act, is bound to afford reasonable opportunity tothe 
person arrested to produce his evidence, and if he 
declines todo so, he fails to conduct the inquiry in 
the mode prescribed by the Legislaturo; and the 
result is that the issue ofa warrant upon such an 
inquiry is invalid. 

Per Woodroffe. J.—The Evidence Act does not con- 
iain the whole law of evidencegoverning this country. 
Section 2 of the Act saves rulos of evidence contained 
in any Statute, Act or Regulation iu force. Therefore, 
where the records of a German Court have been 
authenticated in the manner prescribed by sections 14 
and 15 of the. English Extradition Act which are 
applicable in this country, the records are admissible. 

; Per Mookerjee, J.—Under section 3, sub-section (1) 
of the Indian Extradition Act, the only Government 
competent to issue the order for inquiry is the 
Government to whom the Foreign State has made a 
requistion for the surrender of the fugitive criminal; 
and where the requisition had been made to the 
Government of India, that Government alone is 
competent to issue the order for inquiry to the 
Magistrate, and that function mustbe performed 
strictly in accordance with the Statute and cannot be 
delegated. 

This was a Rule issued by Woodroffe J., 
ordering Superintendent Ellis to produce 
the body of the petitioner Stallmann, at 11 


A.M., next day. 

_Atthe hearing of the Rule on August 
10th, 1911, Stallmann" was produced before 
the Court. 

Messrs. Jackson and K. N. Chaudhuri, in- 
structed by Mesars. Morgan 5: Co., Attorneys, 
appeared for the Fetitioner. 

Mr. Kenrick, K. C., Advocate. General, in- 
structed by Mr. Hume, Publie Prosecutor, ap- 
peared to show cause. : 


Judgment. 


Woodroffe, J.—The petitioner, one Rudolph 
Stalimann alias Kónig, has been extradited 
to Germany on a single warrant, dated Ist 
August, in respect of two alleged offences 
of cheating or obtaining money by filse pre- 
tences. In the first case, he is said to 
have cheated one Von Dippe, and in the 
second, one Rudolph Kiepert. At the con- 
clasion of the extradition proceedings, he sub- 
mitted a written statement under section 3 
(6)of the Indian Extradition Act, XV of 1903. 
The Government, however, refused to refer 
the points of law raised by him to the High 
Court. Being in custody under the extradi- 
tion warrant in Calcutta, he accordingly 
applied for an order in the natureof a writ 
of habeas corpus to test the legality of such 
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custody and of the warrant which was said 
to justify it. 

The Advocate-General has objected that 
we have no jurisdiction to interfere. Section 
491 of the Criminal Procedure Code, however, 
enacts that the Presidency High Courts may 
(amongst other things) direct that a person 
illegally or improperly detained in publie or 
private custody within the limits of their 
Ordinary Original Civil Jurisdiction be seb at 
liberty. It is not necessary to consider the 
wider questions which have been raised as to 
whether the writ of habeas corpus has or 
has not been altogether abolished, and as to 
the remedy or remedies, if any, available io 
persons in custody outside such limits. In 
this case the petitioner is within the local 
limits, and the section applies, unless 
those who say ib does not establish their 
allegation. The Advocate-Gencral bas con- 
tended that it does not; at any rate, in the 
present case. I add this qualification as 
he did not make the point clear. At one 
stage of his argument -he appeared to submit 
that the mere production of a paper pure 
porting to be a warrant by the Government 
was sufficient and that any inquiry into its 
validity was barred even though every step 
leading up to the warrant might be challeng- 
ed as illegal and without jurisdicion, At an- 
other time he appeared to allow that there 
were cases where the Code might apply. 
If this were so, the question would be merely 

- whether the present was such a case. I will, 
however, assume for the purposes of this 
judgment that the contention is that the Code 
js not applicable at all where the custody is 
sought to be justified by proceeding purports 
ing to have been held under the Extradition 
Act. If the argument were sound, the result 
would be that an aggrieved party would be 
withont remedy except (as the Advocate- 
General suggests) by argument before’ the 
Magistrate whose jurisdiction and the legality 
of whose proceedings he (ex hypothesi) 
impugns or by an appeal to the Government 
whose warrant he challenges. Under the 
Extradition Act, moreover, the Government 
is not bound to refer the case to the High 
Court. Ard if if refuses as here, the 
aggrieved party is (itis said) without remedy. 
It must, however, be shown clearly that a 
supreme right, such as that to habeas corpus, 
or io directins in the nature of that writ 
has been expressly (if that be possible to the, 
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Legislature) taken away. There is no such 
express provision, on the contrary clause (3) of 
section 491 (whether validly or invalidly) > 
excepts certain Regulations and Acts from the 
operation of the section. The Indian Extradi- 
tion Act is not mentioned as being within the 
exception. It is not easy to think of a 
stronger circumstance against the contention 
of the Crown. We must assume that, if the 
Legislature had intended to withdraw the 


matter from our cognizance, it would, 
have said so, but it has not. We are 
asked to infer that such was its inten- 


tion, because, though in parts the pro- 
cedure under the English and Indian Acts 
are the same, in others they differ and 
because ‘the Indian Act does not (as 
does the English Act) expressly refer to 
habeas corpus; But the English Act did 
not give the right to habeas corpus. It 
merely declared a right which existed in- 
dependently of the Statute [In re Silett’ (1), 
Ex paite Besset (2) and indicated in section" 
11 (33 aud 34 Vict., o. 52, 1870)] the time 
when as matter of procedure that right should 
be invoked. By the order in Council of the 
7th March 1904 (Gazette of India, p. 468, 
l4th May 1904) it was, under section 18 of 
the English Statute, declared that Ch. JI of 
ihe Indian Act should take effect as if it 
were part of the English Statue. "That 
order has not the effect of incorporating ih&. 
procedure of section 11 of that Statute into 
this country which has a procedure of iis 
own, The order may, however, beinvoked to 
show, sofar ns it goes, that there was no 
intention to do away with the right to 
habeas corpus which was declared in a 
Statute in respect of which the Indian Act 
was ordered to take effect as if ib were 
part of it. It is true that the Indian Govern- 
ment is vested with powers relating to ex- 
tradition but the fallacy of the argumeut 
addressed to us consists in this that it is 
assumed that because the Government has 
such powers in extradition prcceedings, our 
ovn in a different jurisdiction are done away 
with. This Court, it is true, cannot do that 
which the Legislature by the Extradition 
Act Las said shall be done by the Executive. 
We cannot, except as allowed by the Aot, 

(1) 87 L. 1. 832 at p. 884; (1902) 71L. J. K. B. 035; 
51 W. R. 191, 67 J. P. 67; 20 Cox. C. C.353, 

(2) (1844) 6 Q. B. 481; 1 Naw Bess: Cas. 387; 14 In 
J. M. C. 17; 9 Jur. 66. 
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interfere directly with the extradition pro- 
ceedings themselves. It is, however, clearly 
erroneous to, therefore, assume that the Court 
cannot act in its own jurisdiction bacanse the 
subject in respect of which such jurisdiction 
is invoked Lappensto be connected with an 
extradition proceeding. The matter stands 
. inthis way. Wo are nob here directly con- 
cerned with the extradition proceedings <A 
person, however, appears before us who says 
that he is illegally detained. To that the 
Crown answer by production of the warrant 
for his custody. In rder, however, to 
determine whether the cnstody under such 
warrant is legal we must necessarily 
inquire into the questivn whether the 
warrant was itself valtdly issued. The 
Government can only issue a warrant by 
virtue of the provisious of the Legislature 
&üthorizing it. And if those provisions have 
not been carried out the warrant and the 
custody thereunder may be found to be 
illegal. We can then interfere, notwithstand- 
ing that the warrant has been given in ex- 
tradition proceedings with which, except as 
otherwise expressly provided, we are not di- 
rectly concerned. This decision is not at vari- 
ance with that given in this matter and report- 
ed in Stillmann v. Emperor (3). Ib was then 
held,as above stated,that the proceedings under 
the Extradition Act are not subject to the 
superintendence of the Court. There was no 
question of habevs corpus before the Court then. 
The latter, however, incidentally observed that 
the special procedure under section 3 (6) of 
the Indian Extradition Act took the place of 
that indicated in section 491 of the Criminal 
Procedure Code. I should, however, prefer 
to say that the special procedure under sec- 
tion 3 (6) takes the place of that indicated in 
the English Act as the procedure to bs follow- 
ed in the extradition procéeding itself. Sec- 
tion 8 (@) is nob a substitute for and does 
nob interfere with procedings such as 
{hese taken under a different jurisdiction 
to test a custody alleged to ba illegal within 
the terms of section 491 of the Criminal Pro- 
cadure Code, The provisions of section 491 
of the Criminal Procedure Code are as 
much binding as those of the Extradition 
Act, and I hold that under tle former we 
hava power to inquire into the validity 


(3) 15 C. W. N. 737: 88 C. 547 ai p. 552; 10 Tnd. 
Cas. 618; 12 Cr, L. J. 358, 
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of the warrant under which the petitioner 
is kept in custody. 

For the petitioner ib is objected that there 
is no evidence of the alleged offencas because 
the Magistrate improperly admitted the 
records of the Berlin Court, [t is argued that 
they were not duly authenticated and certif- 
ed as required by sections 78 and 85 of the 
Indian Evidence Act. This contention fails 
because the records have in fact baen authenti- 
eated in the manner prescribed by sections 14 
and 15 of the English Act which are appli- 
cable in this country. The Evidence Act does 
not contain the whole law of evidence govern: 
ing this country. Section 2 of the Act saves 
rules of evidence contained in any Statute, 
Act or Regulation in force. The law of evi- 
dence is contained in the Evidence Act and in 
other Actand Statutes which make specific 
provision on matters of evidence. One of 
such Statutes is the English Extradition Act 
which, as applicable to this couniry, is as 
much part of the ler fori as the Evidence Act 
itself. I hold that this objection fails. 


Tiooking, then, at the deposition so admitted 
ib is contended that they d» not disclose a 
prima facie case in support of the requisition. 
Qs an application of this kind the applicint 
cannot say that there is evidence, but that 
this Court should determine whether the 
Magistrate has decided the qnestion proparly 
on such evidence, In re Stlletti (1). This 
Court is not sitting in aopaal to reviaw and 
weigh the evidence. It is sufficient that 
there should be samp evidence: of the offences 
upon which the Magistrate may reaaonbiy 
act, As regards Kiepert’s exse, however, I 
am of opinion that it cannot be said that 
there is any evidence of an offence. All that 
is shown is that a third party introduced the 
applicant to Kiepert as Baron Von Konig 
and that the latter won of Kiepart in two 
games of cards a large sum. This is obvibous- 
ly insufficient. Kven assuming to bo correct 
the statement of Von Manteuffel, a German 
Police Official, that the applicant ia a well- 
known card-sharper, there must bs some 
evidence that he cheated at cards on the 
particalar oceasion allegel. I hold, therefore, 
that as regards Kiepert’s ease there i3 no evi- 
dence of the offence charged and that the 
warrant, s» far as it is bised on the proceed- 
ings taken as regards this charge, is invalid. 

e {t becomes unnecessany, therefore, to consider 
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the other legal points raised in Kiepert’s 
case. . 

I pass now to Von Dippe's case. 

Iam quite unable to hold, as we have been 
invited to do, that a prima facie case has not 
here been made out. On the contrary, I am 
clearly of opinion thst a prima facie case is 
shown on the evidence as it stands. 

I have come to this conclusion independ- 
ently of the evidence of the Police Official, 
Von Manteuffel, though I must not be under- 
stood to hold that witness’ evidence was (as 
has been contended) inadmissible. Where 
evidence is taken in this country the evidence 
receivable must be governed by the rules of 
procedure here in force. Jt has, however, 
been argued tkat where evidence has been 
received from abroad its admissibility de- 
perds on the law under which it has been 
taken, and that, though the English cases do 
not deal specifically with hearsay evidence 
yet the language of the judgments is suff- 
ciently comprehensive to warrant the state- 
ment that evidence taken abroad, whatever 
be its nature, and, however it may have been 
taken, must be admitted, and that such a rule 
is necessary to give effect to the treaty obliga- 
tions though the weight to be attached to the 
evidence is naturally a matter for the con- 
sideration of the investigating Court (See 
Piggot’s Extradition, pp. 158, 154, 97, 98 
and cases there cited). The matter is one 


' which may on a future occasion require cone, 


Bideralion but, though disposed to assent 
io the argument of the Advocate-General, 
I desire to reserve a final decision on the 
point as such a decision is not necessary for 


, this judgment. 


It was also objected that the inquiry could 
not legally proceed in the absence of the 
original Bill, which the applicant is alleged 


* to have obtained by cheating, and that the 


copy file& was inadmissible in evidence. The 
original was shown to the witnesses Von 
Dippe and Witkopf at the inquiry in the 
German Court where it now is. A copy has 
been sent out with the depositions. J have 
held that the records of the German Court 
are admissible. The copy of the Bill is evi- 
dence as part of that record. At first sight 
this matter appears tc be one which involves 
a decision en the point which I have just 
reserved, But « closer analysis reveals a 
Cifference between the two cases. In the case 
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of hearsay, the evidence. as originally 
taken is opposed to English law, whereas in 
the present matter the evidence was originally 
taken in conformity with Euglish rules, the 
original having been produced when the wit- 
nesses spoke to it. Apart from any rule. of 
evidence proper, there may be cases where 
the production of the original may. be neces- 
sary for the purpose of the inquiry in this 
country, as when it.is required in order that 
witnesses called at that inquiry may speak to 
it. It is unnecessary to discuss this question 
as it does not arise before us. , 

I now pass to a consideration of the other 
points taken in Von Dippe's ease necessitated 
by the last finding. 

Ii is firstly said that the warrants of arrest 
of the 24th April and 8th May were bad. 
Apparently, under section 4 (1) of the Ex- 
tradition Act, the fugitive must be within the 
local limits of the Magistrate’s jurisdiction 
before he can issue his warrants. On the 
24th April petitioner appears to have been 
outside the jurisdiction, that is, on the date of 
the issue of the warrant. ; 

It has been contended that under ection 
54 (7), Criminal Procedure Code, a Police 
Officer may arrest without warrant. But 
even assuming for the sake of argument that 
he could not, and that the warrant was not a 
good one, any irregularity in the original 
arrest is immaterial provided that, the subse- 
quent proceedings have been right. [H. v. 
Weil (4) where the fugitive was. arrested 
without a warrant and even without any re- 
quisition from the Foreign State]. 

The substantial question is not how the 
accused was brought before the Court, but 
whether the Court which ingaired into his 
case had jurisdiction to do so. I hold that. 
this objection fails. 

Secondly, it is said that the warrant of 
arrest ot the 8th May issued under section 3 
of the Extradition Act was issued without 
jurisdiction. If it was, the sameruling applies. 
But the Magistrate had in fact jurisdiction for 
reasons wich I will state in connection with 
the next objection. 3 

Thirdly, it is argued that-the Magistrate 
who made the inquiry and arrest under sec- 
tion 3 was without jurisdiction as that sec'ion 
does not (it is contended) empower the 


Government to order. a Magistrate to inquire 
(4) (1882) 15 Cox. C. C. 189, 9. Q. B. D. 701; 47 L. 
4.630; 31 W. R. 60; 53 L. J. M, C. 74. 
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and arrest where the fugitive is a person not 
within the local limits of his jurisdiction, 
In the present case the petitioner was at and 
arrested at Calcutta by the Magistrate of 
Alipore who was ordered to make the inquiry. 
I think, however, that this is an erroneous 
reading of that section. The Government 
may issue its order-to any Magistrate pro- 
vided that he is one who has jurisdiction to 
inquire into the crime of the nature of 
that for which extradition is songht. It isa 
provision in favour of the fugitive ensuring to 


him a right to such competency and effi- 


ciency in the Magistrate as a subject would 
have in the case of a crime committed in this 
country. If, therefore, by way of ex- 
ample, the offence for which extradition were 
sought was murder, any Magistrate in India 
could be ordered to inquire into the matter, 
who had jurisdiction to try such an offence if 
committed in this country. The words in 
section 3 (1) “if it had been an offence com- 
mitted within the local limits of his jurisdic- 
tion" which have been relied on ara not in 
conflict with this conclusion. They are neces- 
sary because no Magistrate is empowered 
to try offences committed ia this country 
without reference to the locality where the 


offence'was committed. This objection fails’ 


though I desire to express the opinion that it 
would Lave been better if the Chief Presi- 
dency Magistrate had been directed to in- 
quire, In that case there could have been no 
opportunity for the contention which has 
been raised before us that Alipore was select- 
ed as the venue to oust this Court’s jurisdic- 
tion under section 491 of the Code. It is also 
advisable that one particular Magistrate may, 
asin Hngland, be directed to inquire into 
these matters so that there may be an oppor- 
tunity of gaining experience therein. 
Fourthly, it is argued that the inquiry of 
the Magistrate under section 3 was without 
jurisdiction on the following grounds. As 
the requisition was madeto the Government 
of India, it was necessary that the latter 
Government should issue thé order under 
section 3. The order to inquire of the 8th 
May 1911 was signed by Mr. Chapman, the 
Judicial Secretary to the Government ‘of 
Bengal. A doubt having arisen as to whether 
this order of the 8th May was an order of the 
Government of India a further order was 
issued on the 10th May bythe Secretary to 
the Government of India. 


itis objected. 
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that the first order was bad as it was given 
(as alleged) by the Government of Bengal, 
and that the second order was also bad 
becausa it is nob one under section 3 (1) bat 
merely purports to ratify and confirm a pre- 
vious invalid order which cannot be done. 
The argument would have been avoided if the 
Government of India had, as I think it should 
have done, issued its order direct in the firat 
instance. As matters stand, we have to deter- 
mine whether the first order was that of the 
Government of India or Bengal, and second- 
ly, if ib was by the latter Government— 
whether the second order has a force inde- 
pendent of the ratifieation which it puports to 
effect. It is clear that if the first order was 
by the Government of Bengal it was invalid 
and could not b» ratified by the subsequent 
order. There is, however, evidence that Mr. 
Chapman in making the first order was act- 
ing under instructions from the Goverment 
of India, and the order of the 10th states that 
fact. No doubt, the order purports to ratify 
aud confirm the earlier oue and it may be 
said that if the previous act was that of the 
Government of India there was no need for 
ratification, whilst if it was by the Govern- 
ment of Bengal, it could not as an invalid 
order be ratified at all. It is, however, replied 
that these words are used in an evidentiary 
way only, and are only another form of stating 
that it was the Government of India which 
had issued the previous order. Assuming that 
that was so, another objection arises. It is 
admitted that the Government of India did 
nob appoint the Magistrate personally but 
left it to the selection of the Government of 
Bengal which then acting for the Govern. 
ment of India appointed the Magistrate. It 
may be a question whether the Government 
can delegate its powers, and whether this did 
nob amount to a delegation. But even, as- 
suming for argument, though not deciding in 
favour of the applicant that the first order was 
a bad one on any or all of the grounds stated, 
and that it could not be confirmed, we fiad 
at the conclusion of the order of the 10th the 
words “and direct you in pursuance thereof 
and of the statutory provisions in that bshalf 
to inquire into the said case," The words 
"in pursuance thereof" which refer to the 
previous order do not here assist. But if, as 
is contended for the Crown, the subequent 
words imply a present order'*5 inquire ine 
dependent of what had befu previously dona 
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than. all the objections of the petition are met. 
It is quite clear that the Government on the 
10th May intended to give the order, and I 
think the reasonable meaning -of the docu- 
ment then given is "we gave you an order 
on the 8th through the Government of Ben- 
gal but as a question has arisen as to the 
Government by which it was given, we state 
that ib was given by ourselves, bnt, in any 
event and to cure all defects, we now direct 
you to proceed." I am of opinion, therefore, 
that the Government did give valid effect to 
its intention and that the Magistrate had 
jurisdiction to iuquire. . : 

Fifthly, it is contended that the District 
Magistrate could not transfer the proceedings 
before Mr. Haldar to his own file. The 
“Case” which was then transferred was not 
the matter which was later the subject of 
inquiry under section 3 but the application of 
Stallmann for the return of his property. 
Buch a transfer was permissible under sec- 
tion 528 of the Criminal Procedure Code. 

Siathly, it is argued that the Magistrate 
could not initiate fresh proceedings on 
the 20th May whilst proceedings under the 
order of the 8th May were pending. Assum- 
ing, for the sake of argument, that the order 
of 8th May was not a good order then it is 
obvious that there were no proceedings valid- 
ly pending. But if there were, there appears 
to be no substance in the objection. There is 
no reason shown why fresh proceedings could 
not betaken nor why if one proceeding is 
abandoned another should not be started. 

I now come to the matters in respect of 
which the petitioner alleges that he has 
been prejudiced. He, firstly, complains of 
the vagueness of the charges made against 
him, which did not (he says) furnish parti- 
culars reasonably sufficient to give him notice 
of the offence with which he was charged, 
and their alteration from time to time; and, 
neatly, he complains that he has been pre- 
judiced by the action of the District Magis- 
trate in hurrying through his inquiry and 
refusing to grant him any time for the pro- 
duction of evidence in defence. 

I will deal with the second of these matters 
first as a decision on this point renders un- 
necessary 2 discussion of the first. 

The facts are shortly these:i— On the 26th 
April, the arrest was effected and on the 2nd 
May the extraflition papers arrived. On the 
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24th concluded, on that day the applicant: 
putin a petition asking for a fortnight’s 
adjournment to consider his position, and 
stating that documents which he had sent for 
on the 27th April and which he might de- 
sire to put in evidence had notarrived. The- 
Crown, unfortunately I think, objected to 
the adjournment. It, however, requested 
that the accused might be"ealled on to state 


what the nalure of his defence and 
evidence was, the contention being that 
the application was neither useful nor 


bona fide. The Advocate-General turther 
contended that the allegation that extra- 
dition had been sought for the “political 
reasons” alleged by the applicant was, 
even if it was established, irrelevant and 
that this was a matter for the Magistrate 
to determine. The opposite party object- 
ed to the Advocate-General’s suggestion 
and refused to make any statement. The 
Court did not on that inquire into or deter- 
mine upon these matters but passed an order 
in the following terms :— 

The Counsel for the accused applies for 
an adjournment on the ground that telegrams 
have been sent to England for óertain evi- 
dence, and this evidence cannot be expected 
before the mail after next. This inquiry 
is being conducted ‘as nearly as possible’ in 
the manner laid down in Chapter XVIII 
of the Criminal Procedure Code. Section 
208, Criminal Procedure Code, requires me 
to take all the evideuce that may be pro- 
duced in support of the accused. But I 
am not bound to adjourn the hearing on 
the ground that evidence may be forth- 
coming on the next date fixed. If evidence 
is forthcoming I can subsequently record it 


under section 212, Criminal Procedure 
Code T, therefore, decline to adjourn the 
case.” 


As regards the last portion of the order, 
I may first observe that the Magistrate by 
sending up his report to Government on the 
29th May became functus officio and rendered 
himself incapable of doing that which he 
said he would do if evidence were subsequent- 
ly produced. 

This order it will be seen does not pro- 
ceed on the ground that the evidence sought 
was useless or that the application was made 
only with the object of delay. The ground 
upon which it proceeds (though not express- 


20th May, the ingfiry was held and on the «ly stated) appears to be that urged before 
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us on behalf of the Crown on ¢his applica- 
tion. Here it has been contended that the 
only obligation on a Magistrate under sec- 
tion 3 (3) of the Indian Extradition Act is 
to take such evidence as may be produced 
by the fugitive criminal, provided that such 
evidence is presently available and tendered 
at the close of the evidence given in sup- 
port of the requisition, There is, ib is 
said, no obligation to grant an adjournment 
under any circumstances whatever, the master 
being merely one of grace. T cannot assent 
to this proposition. The Legislature intend- 
ed that the fugitive criminal should be 
given an opportunity of defence. It cannot 
have been intended that he should be 
called to do that which might be physically 
impossible. In the present case, if the ac- 
cused has a defence it could not reason- 
ably be expected, under the circumstances of 
this case, that he should have produced it 
before the 24th May, three weeks only 
having elapsed from the date of the arrival 
of the extradition papers and the close of 
the inquiry in the case. In the other case 
the interval was still shorter, less than ten 
days having elapsed between the arrest and 
the conclusion of the inquiry, when,on a 
petition for adjournment stating that the 
applicant wished to show that ke had not 
cheated, the Magistrate without assiging 
any reason passed the order “objection dis- 
allowed and time refused.” Doubtless, as 
the Advocate-General has represented, ex: 
pedition is desirable but this must not be 
sought at the cost of depriving the accused 
of any opportunity to present his defence. 
It may be that, as the Advocate-Ganeral 
argues, he has none and that the applica- 
tions were made for purpose of delay. If 
ihe Magistrate had reason to suspect this 
ib was open to him toquestion the applicant. 
The latter might have, if he liked, 
stood .on his right not to answer. But if 
he did so, the Court might have drawn 
such inferences as the refusal to reply and 
the circumstances of the case suggested. Tt 
did not do so, and we cannot speculate as 
to the existence of reasons for the Magis- 
trate’s order beyond those which appear on 
the order-sheet, nor are we ourselves in a 
position to say on the materials before us 
that the application for adjournment was 
in fact for purposes of delay, when no 


steps were taken to inquire into the point, 
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nor ate we called upon, in the absence of 
materials, to speculate as to whether there 
is or can be any defence. I must hold 
that the applicant was not given an op- 
portunity of defence which the Act provides 
for him. 

The next question is as to the effect of 
this. If the matier were one of irregular. 
iy only, probably it would not be a ground 
for interference. But, in the circumstances 
of the present cass, it went, I think, to the 
jurisdiction of the Magistrate. The Gov- 
ernment may issue a warrant upon receipt 
of the Magistrate’s report and written 
statement (if any). That report can only 
be made after an inquiry held iu conform- 
ity with the provisions of the Act. The 
Act requires that during such inquiry evi- 
derce which may be produced on behalf of 
the fugitive criminal shall be received. 
This, as I have held, involves that a reason- 
able opportunity should be given in the 
judicial discretion of the Magistrate. In the 
present case the Magistrate refused such an 
opportunity for reasons which I hold are 
untenable. The result, therefore, is that 
the inquriy was not according to law and 
the issue of the warrant upon such an 
inquiry was itself invalid. This conclu- 
sion is to be regretted for, if instead of an 
undue haste which defeats itself, an oppor- 
tunity for defence had been given, that 
defence would either have been substantiate 
ed or it would have failed, and in either 
case the waste of time involved in the 
proceedings would have been avoided. I 
must, therefore, hold that the extradition 
warrant is invalid as regards Kiepert’s case 
because there is no evidence of an offence, 
and as regards Von Dippe's case because 
though there is evidence of an offence the 
applicant was given no opportunity of 
defence. I hold thatthe applicant has been 
illegally detained thereunder and direct that 
he be set at liberty. 

We have been asked to pass orders with 
respect to his property detained by Gov- 
ernment, but this is not a matter with which 
we can deal on these proceedings which are 
solely concerned with the liberty of the 
person of the applicant. 

Mookerjee, J.—The Rule now under cor- 
sideration has been granted upon tho ar- 
plication of one Rudolph Statlmann, against 
whom a warrant for surrender has been 
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jsamed by the Government of India under 
sub-section (8) of section 3 of the Indian Ex- 
tradition Act, 1903. His contentionis that 
his detention is illegal, as the provisions of 
the Indian Esiradition Act have not been 
strictly followed and that heis consequently 
entitled to be set at liberty. In answer to 
the Rule it has been argued on behalf of 
the Crown that this Court has no jurisdic- 
tion to give any directions in the matter 
and that tke producticn of tke warrant 
issued by ibe Government of India is 
conclusive proof that the petitioner is now 
in lawful custody. The question of juris- 
diction thus raised is of furdamental 
importance andrequires careful examination 
at the outset. 

On behalf of the petitioner it has been 
argued in the alternative, first, that this 
Court is entitled to issue a writ of hateas 
corgus and to determire thereon the legali- 
ty cf the detention of the petitioner; and, 
secondly, that the Ccurt is entitled, under 
clause (b) of sub-section (1) of section 491 of 
the Criminal Prccedure Code, 1898, to give 
directicns cf the rature of hubeas corpus 
and for that purpcse to determine whether 
the petiticner is now in legal custody. On 
behalf of the Crown the learned Advocate- 
General has suggested that it is not compe- 
tent to this Court to issue a writ of habeas 
corpus, and that. ihe provisions of section 
491 of the Criminal Prceedure Code, are so 
manifestly inconsistent with those of the 
Indian Extradition Act, that they can have 
no application when a warrant has been 
issued by the Government of India under 
section 8 (8) of the Indian Extradition Act. 
It is not necessary for our present purpore 
to consider whether a writ of habeas corrus 
can be issued by this Court, or wkether the 
powers of the Court in this matter can be 
taken away by the Indian Legislature. , If 
ihe question arose for consideration we 
should have tu examine the principles re- 
cognised in the cases of In the matter of Amir 
Khan (5), Queen v. Amir Khan (6), In re 
Maharanee of Lahore (7) and Surendra Nath 
Banerjee v. Chief Justice of Bengal (8). 1b 
is sufficient for our present puppose to hold 


tbat section 491 of the Criminal Prceedure 
(5) 6 B. L. R. 393 on App: 6 B. L. R. 459; 17 W. R. 
Cr. 15. 
(6) 9 B. L. R. 86; 17 W. R. Cr. 15, 
(7) (1884) Taylor 428. 
(8) 10 Lå. 171; 10 e 109. 


CASES, {1911 


Code is appligable to this matter. Ibis not 
disputed that section 491, by the very gener- 
ality of its language, is applicable to cases 
under the Indian Extradition Act. It eu- 
titles this Court, whenever it thinks fit, to 
direct that a person illegally or improperly 
detained in publie or private custody within 
the limits of its Ordinmy Original Civil 
Jurisdiction be set at Jiberiy. The only 
restriction imposed upon the exercise of 
this power is that embodied in sub-section 
(3) which Jays down that rothing in the 
section applies to persons detained under 
the Bengal State Prisoners Regulation, 1818, 
and four other Regulations and Acts relat- 
ing to State Prisoners. This materially 
stresgthens the position that section 491 
was not intended to be excluded in its ap, 
plication when a warrant has been issued 
under section 3 (8) of the Indian Extradi- 
tion Act. The burden, therefore, lies very 
heavily upon those who, in the words of 
Sir Joseph Napier in Levinger v. The Queen 
(9), assert that a right of so much import- 
ance to the criminal given by the Common 
Law has been taken away by such impli- 
cation as is absolutely necessary for the 
interpretation cf the Statute. The learned 
Advocate-General has undertaken to dis- 
charge that burden by an examination of 
the provisions of section 3 of the Indian 
Extradition Act, and a ccmparison thereof 
with the provisions of section 3 and section 
11 of the English Extradition Act, 1870. 
In my opinion, the attempt has wholly 
failed. It has not been disputed that-.sec- 
tion 8 and section 11 of the English Sta- 
tute recognise the right of a fugitive. cri- 


“minal to have a writ of habeas corpus is» 


sued to test the legality of his detention. 
It has not been disputed also that the: right 
is not created by the Statute but exists 
under the Common Law [Crowley's case (10), 
Ea part Beseet(2) and In re t ileiti (1)]. The 
learned Advocate- General, however, has con- 
tended that, although the order in Council 
made on the 7th March 1904 makes- the 
second chapter of the Indian Extradition 
Act, take effect as if it were part of the 
Erglish Statute, and although section 6 of 
the Indian Extradition Act attributes special 
meanings to the expressions “Police Magis- 

(9) (1870) L. R, 3 P. C. ££2at p. £59; 28 L. T. 262; 
18 W. R, 1108. 

(10) (1818) 2 Swanston 48, 
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rate" and "Secretary of State" in section 8, 
of the English Extradition Aot, yet the effect 
is not to make the writ of habeas corpus 
applieable to cases or proceedings under the 
Extradition Act in this country, because 
& special procedure is prescribed by the 
Indian Extradition Act radically inconsistent 
with the issue of a writ of habeas corpus, 
or of directions of the nature of a habeas 
corpus under section 491 of the Criminal 
Procedure Code. The Advocate General 
has minutely examined and contrasted the 
procedure on a requisition of surrender 
under the Indian Acb and the English Statute 
respectively, and he has drawn special atten- 
tion to divergence upon two important points, 
namely, first, that whereas under the English 
Statute a fugitive criminal may be discharged 
by the Police Magistrate for want of evidence 
under the Indian Aot, the matter rests exclu- 
sively with the Government, and secondly, 
that whereas the Eaglish Statute expressly 
recognises ihe applicability of a writ of 
habeas corpus to preceedings for extradition, 
the Indian Act not only makes no mention of 
any similar provision bat allows a referenca 
to the High Court at the discretion of the 
Government where the written statement of 
the person sought to be extradited, or the re- 
port of the Magistrate, raises an important 
question of law. The Advocate-General has 
invited us to hold that the reference to the 
High Court was intended by the Legislature 
to take the place of an application for a 
writ of habeas corpus by the alleged fugi- 
tive criminal under the English law. Iam 
unable, after anxious consideration of the 
matter, to accept the contention as well found- 
ed. Inmy opinion, the reference to the 
High Court can in no sense be treated asa 
substitute for the writ of habeas corpus. 
The aggrieved party can have recourse to the 
latter remedy at his choice, whereas the for- 
meris entirely at the discretion of the 
Government. The Advocate-General strenu- 
ously contended that the sole remedy of the 
alleged fugitive criminal is a re presentation 
of his case to the Magistrate whose jurisdic- 
tion, perhaps, heis driven to question, fol- 
lowed by a representation to the Government 
of the legality of whose proceedings he chal- 
lenges. Sub-section (7) of section 3 of the 
Indian Extradition Act is, in my opinion, in- 
tended to serve an entirely different purpose; 


it enables the Governmentio secure the assist- 
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ance of the High Court, should an import#ut 
question of law arise upon the report of the 
Magistrate or the written statementof the fugi- 
tive criminal; but it does not take -away from 
the criminal the benefit of the provisions of 
section, 491 of the Criminal Procedure Code. 
I am not unmindful of the observations of 
this Court in Stallmann v. Emperor (8) 
which may seem to militate against the view 
Itake. The question which now arises, 
however, did nob arise at that stage, and the 
view may well be maintained that, although 
it is not open to this Court tointerfere with 
the proceedings before the Magistrate during 
the pendency of the inquiry, occasion may 
arise forthe exercise of our powers under 
section 491 of the Criminal Procedure Code 
after the inquiry has closed. It has been 
argued, however, by the learned Advocate- 
General that, as in the case before us, a war- 
rant has already been issued by the Govern. 
ment of India under sub-section (8) of section 
3 of the Indian Extradition Act, the author- 
ity of this Court, assuming if to have 
existed at any stage, to issue a writ of ha- 
beas corpus, or to give a direction of the 
nature of a habeas corpus, has finally and 
completely terminated. The Advocate-Gener- 
al has contended in substance that as in- 
ternational extradition is the surrender by 
one nation to another for trial or punish- 
ment of a person accused or convicted of an 
offeuce within the jurisdiction of the latter, 
as soon as a warrant for surrender has been 
issued it becomes an act of Government per- 
formed by the Executive authority the 
legality of which cannot be questioned in a 
Municipal Court. Iam wholly unable to ac- 
cept this position as well founded. The 
Government of India, when it issues a war- 
rant for surrender under sub-section (8) of 
section 3 of the Indian Extradition Act, does 
so-in exercise of a statutory authority; such 
power can be exercised validly only after 
strict compliance with the necessary prelimi. 
nary provisions formulated by the  Legisla- 
ture in this very Act. Consequently, if the 
provisions of the Act have been contravened 
the action of the Government may be suc- 
cessfully challenged even though the war- 
rant for surrender has been already issued, 
A similar question has been raised on more 
than one occasion in the Courts of the United 
States and it has been ugiformly ruled 
that the legality of the detention of a fugi- 
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SA. uoa ; 2 
tive criminal may ba examined on habeas 
corpus after the issuance of & warrant for 
his surrender by the Fresident as the head 
of the Executive [Ex parte Kuine (11); 
In re Macdonnell (19) ; In re Sheazle (13) ; In 
ve Hares (14)], seealso the observations of 
Lord Watson in Sprigg v. Sigeau (15), which 
cannot be taken to have been affected by the 
decision of the Court of Appeal in Rea v. 
Crewe (16). To putthe matter briefly, al- 
though the surrender of the fugitive criminal 
is an executive function, the mere issue of 
the warrant of surrender does not deprive 
the Court of its jurisdiction to examine on 
habeas corpus the legality of the detention 
and to determine the propriety of the statu- 
tory acts upon the performance of which the 
validity of the warrant depends. I am, there- 
fore, of opinion that this Court has jurisdic- 
tion under section 491 of the Criminal Pro- 
cedure Code to give a direction of the nature 
of habeas corpus and to examine whether 
the person detained in public custody under 
the Indian Extradition Act is legally de- 
tained, and I further hold that our jurisdic- 
tion in this matter has not been taken away, 
merely because the Government of India have 
already issued a warrant for surrender under 
sub-section (8) of section 3 of the Indian Ex- 
tradition Act, 1903. 

The next question which calls for deci- 
sion, relates to the manner and extent of 
the exercise of our jurisdiction. It is well 
settled in England that the Court hearing 
the application fora writ of habeas corpus 
is not a Court. of Appeal from the Magis- 
trate on questions of fact; but has only io 
see that he had such evidence before him 
as gave him authority and jurisdiction to 
commit. The Court will not review the 
decision of the Magistrate if there was 
any evidence before him to justify com- 
mitment ; the sufficiency of such eviderice 
is a question entirely for the Magistrate 


[In re Arton (17); Ez parte Huguet (18); Re 

(11) 3 Blatchford Ti 14 Fed. Cas. 7597. 

(12) 11 Blatchford 170; 16 Fed. Cas. 8772. 

(13) 1 W. and M. 66; 21 Fed. Cas. 12784. 

(14) 33 Fed. Rep. 165. 

(15) (1897) A. C. 238 at p. 246; 76 L. T. 127; 66 L. 
J. P. C. 44. 

(16) (1910) 2 K. B. 576; 79 L. J. K. B. 874; 102 L. 
TT. 760; 25 T. L. R. 439. 

(17) (1896) 1 Q. B. 509; 65 L J. M. C. 50; 74 
L. T. 249 ; 44 w R. 351 ; 18 Cox, C. C. 277 ; 60 J. 
P. 132. 

(18) (1873) 29 T. Ty10; 12 Cos. C, C, 551. 
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Counhays (199; R. v. Maurer (20); R. v. 
Meunier (21); In re Süetti (1)] but when 
there was no evidenas before the Magis- 
trate, the Court will interfere [ R. v. Maurer 
(20)]. The question has been much dè- 
bated in the Courts of the United States 
and although there are isolated decisions: to 
the contrary (Moore on Extradition, Volume 
T, section 354 55) the rule is now firmly set- 
tled: that a writ of habeas corpus “cannot 
perform the office of a writ of Error; ‘Tf the 
Committing Magistrate in extradition pro- 
ceedings has jurisdiction of the  sübject- 
matter and of the accused, if the offence 
charged is within the terms of the treaty 
and if, further, the Magistrate has before 
him competent legal evidence on which 
to exercise his judgment, such decision 
cannot be reviewed on habeas corpus 
[Terlinden v. Ames (22); Pettibone v. 
Nichols (23); Bryant v. United States (24) ; 
Ornelas v. Ruiz (25): Oteiza. v. Jucobus 
(26) ; Benson v. McMahan (27); Moore. 
on International Law, Volume IV, page 
394 where it is pointed out that the view 
adopted by the Supreme Court of the 
United States accords with that adopted 
by the Judicial Committee in Unitel States 
v. Gaynor (25)]. These principles must be 
borne in mind when we examine the grounds 
upon which the legality of the  extiadi- 
tion proceeding is challenged on behalf of the 
petitioner. 

The grounds which have been assigned 
by the learned Counsel for the petitioner 
in support of his contention that the ex. 
tradition proceedings were illegal, and the 
warrant of surrender issued by the Guvern- 
ment of India was invalidated, may be 
classified under three heads, namely, first, 
objections to the legality of the initial 
arrest of the petitioner and of the proceed. 
ings under section 4of the Indian Extradition 
Act; secondly, objections to the institution of 

(19) (1873) L. R. 8 Q. B. 410; 28 L. T. 761; 21 W, R. 
883; 42 L.J. Q. B. 217. 

(20) (1883) 10 Q. B. D. 513; 31 W. R. 609; 52 L.J. 
M. C. 104. 

(21) (1894) 2 Q. B. 415. 

(22) (1902) 184 U. S. 270; 46 Law. Ed 584, 

(23) (1906) 203 U. S. 192. 

(24) 167 U. S. 104; 42 Law. Ed. 94. 

(25) 161 U. S. 502; 40 Law. Ed. 787. 

(26) 136 U. S. 330; 34. Law. Ed. 464. 

(27) 127 U. S. 457; 32 Lww. Ed. 234. 

(28) (1908) A. C. 128,92 L. T. 270; 74 L, J, P.C. 


44,21 T. L. R, 264. 
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the proceedings under section 3, .and, thirdly, 
objections to the mode of inquiry by the Magis- 
trate under’ section 3. It will be convenient 
to consider the objections under the three 
heads just specified. though they were not 


placed before the Court in their logical or. 


chronological séquence. 

In so far‘as objections of the first class are 
concerned, two grounds have been pressed by 
the learned Counsel for the petitioner. It has 
been argued, in the first place, that the arrest 
of the petitioner on the 26th Apri] 1911 while 
he was on S. S. Caspian in the river Hughly 
was illegal. “Ithas been contended, in the 
second place, that the proceedings which were 
instituted before Mr. Haldar, Deputy Magis- 
trate at Alipore, were without jurisdiction,and 
the subsequent transfer thereof to the Court 
of the District Magistrate, Mr. Swan, on the 
2nd May 1911 was equally without jurisdic- 
tion. 

In. so faras the first ground is concerned, 
Iam inclined to accept the contention of the 
petitioner as well founded. Section 4, sub- 
section (1) of the Indian Extradition Act 
provides that where it appears to any 
Magistrate of first class or any Magistrate 
specially empowered by the Local Govern- 
ment in this behalf that a person within 
the local limits of his jurisdiction is a fugitive 
criminal of a ‘Foreign State, he may, if he 
thinks fit, issue a warrant for the arrest of 
such person. The plain meaning of the sec- 
tion is that the warrant may be issued when 
the person to: be arrested is within the local 
limits of the jurisdiction of the Magistrate. 
It is-not disputed that when Mr. Haldar issu- 
ed the warrant on the 24th April 1911 the 
petitioner was not within his jurisdiction 
and was, as a matter of fact, on board ship 
in the Bay of Bengal. The issue of the war- 
raut, therefore, was in its inception without 
jurisdiction. In this view, it becomes un- 
necessary to consider whether the part of the 
river Hughly where the petitioner was arrest- 
ed on the 26th April was within the juris- 
diction of Mr. Haldar, Deputy Magistrate at 
Alipore, orof the'Chief Presidency Magistrate 
at Calcutta. 

There is no súbslantei in the second objec- 
tion that the transfer of the proceeding initi- 
ated in the Court of Mr. Haldar to the Court 
of Mr. Swan was without legal authority. 
It is obvious that all that was pendivg before 


"Mr. Haldar at the time was an application by 
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the petitioner for return of the property 
which had been found on his person at the 
time of his arrestand had passed into the 
custody of Police authorities. There can be 
no question, Í think, that the proceeding be- 
fore Mr. Haldar in, this respect could be with- 
drawn by the District Magistrate under E 

D 
fact, section 4 of the Indian Extradition Act 
merely provides a preliminary procedure for 
the arrest of a fugitive criminal and his re- 
lease on bail or detention for not more than 


“two months pending the institution of pro- 


ceedings under section 3, sub-section 1. When, 
therefore, an arrest has been effected under 
section 4 the purpose of that section has been 
practically served. ; 

The substance of the objections 6f the peti- 
tioner under the first class, consequently, re~ 
duces to this, that his arrest was in its incep- 
tion unlawful and I shall assume that the ar- 
rest was unlawful notwithstanding the provi- 
sions of section 54, sub-section (1), clause 7 of 
the Criminal Procedure Code read with sec- 
tion 23 of the Indian Extradition’ Act. The 
question arises whether the illegality of the 
initial arrest vitiates the extradition proceed- 
ings. In my opinion the question - must be 
Itis sufficient to 
refer to the case of R. v. Weil (4) where it 
was ruled that irregularity in the original ar- 
rest is immaterial when the subsequent pro- 
ceedings for extradition have been right. The 
essence of the matter is that what determines 
the validity of the warrant for surrender 
under section 3 (8) is not the legality of the 
initial arrest but compliance with the proce- 
dure prescribed for the initiation and conduct 
of the inquiry under section 3. The juris- 
diction of a competent Magistrate to hold an 
inquiry under section 3, sub-section (8) is 
not affected by reason of the previous illegal 
arrest of the fugilive criminal. Section 3, 
sub-section (3) provides that when such cri- 
minal, that is, the fugitive criminal for whose 
surrender a requisition has been made by a 
Foreign State,appearsor is brought before the 
Magistrate specially empowered by the 
Government to inquire into the crime, the 
Magistrate shall inquire into the case. The 
Magistrate can exercise his jurisdiction if the 
criminal appears or is brought before him, it 
is immaterial for the validity of the inquiry 
whether he appears voluntarily or has been 


^ previously arrested Withoat authority. An 
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armlogy in support of this view is furnished 
by the elementary principle that a Court 
having beforeit » person charged with a 
crime whom it is competent to try is not 
deprived of jurisdiction by the fact that he 
has been forcibly and unlawfully brought 
from foreign jurisdiction. This principle was 
affirmed in the case of Emperor v. Vinayak 
Savarkar (29) and had been previously recog- 
nised in a variety of cases of the highest au- 
thority[ Reg. v. Lopez (30), Ha parte Scott(31), 
Mahon v. Justice (82), Ker v. Ilinois (33) 
and Reg. v. Walton (34)]. I hold, therefore, 
that even if it be assumed that the petitioner 
was illegally arrested that circumstance did 
not invalidate the inquiry under section 3, 
sub-section (3) cf the Indian Extradition 
Act; that he was in Court was sufficient to 
entitle the Magistrate to hold the inquiry no 
matter how he had been brought before the 
Magistrate. The grounds included in the 
first class of objections cqnsequently cannot 
be sustained. 2 

The grounds comprised in the second 
class, that is, those that relate to the institu- 
tion of proceedings under section 3, are four 
in number, namely, first, that proceedings 
under section 3 could not be instituted before 
the proceedings under section 4 has been ter. 
minated ; secondly, that the District Magis- 
trate could not be authorised to hold an in- 
quiry under section 3, because the petitioner, 
at the time the authority was conferred upon 
him, lived beyond the limits of his terri- 
torial jurisdiction; and, thirdly, that the Dis- 
trict Magistrate could not be authorised io 
conduct an inquiry under section 3 because 
the only Magistrate who could beso autho- 
rised was the Magistrate who had taken action 
under section 4; fourthly, that the District 
Magistrate could be duly authorised only by 
the Government of India whereas he acted 
under the direction of the Local Government. 


The first branch of this contention is ob- 
viously unsobstantial; section 4, as I have 
already explained, does not contemplate any 
inquiry; ib provides, if 1 may use the expres- 
sion, for ad interim arrest of the alleged fugi- 

(29) 18 Bom. L. R. 296; JO Ind. Cas. 950; 35 B. 
225; 12 Cr. L. J. 356. 

(30) (1858) Darsley and Bell 525 at p. £38, 

(31) (1829) 9 B, and C. 446; 4 M. and Ry. 361. 

(32) 127 U.S. 700; 32 Law. Ed. 283. 

(33) 119 U. S. 436; 30 Law. Ed. 421. 

(84) (1605) 10°Canddd’ CY, 269. 
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tive criminal,so as to render effective the pro- 
ceedings under section 8 when they are sub- 
sequently instituted. An arrest under sec- 
tion 4 may be effected before the receipt of 
the requistion from a Foreign Government 
mentioned in section 3; otherwise the crimi- 
nal might escape if the receipt of the requisi- 
tion in the usual diplomatic way had to be 
awaited in every case [Cf Attorney-General 
v. Fedorenko (35)]. The two sections do not 
overlap as soon as an arrest has been effected 
under section 4, and the question of bail or 
detention has been determined its operation 
is forall practical purposes exhausted. There 
is no conceivable reason why thereafter'a pro- 
ceeding under section 3 should not be institut- 
ed. 

In so faras the second braneh of the con- 
tention is concerned, it has been argued that 
the District Magistrate could not be authorised 
to conduct an inquiry under section 3 because 
at the time such authority was conferred upon 
him, the petitioner lived in Calcutta be- 
yond the limits of his territorial jurisdiction: 
This contention, in my opinion, cannot be 
supported. Thereis a clear difference in 
this respect between sections 3 and 4. The 
latter section authorises that Magistrate alone 
to issue a warrant for the arrest of the fugi- 
tive within whose jurisdiction he may be found. 
The former section, on the other hand, autho- 
rises the Government to issue an order for 
inquiry to any Magistrate who would have 
had jurisdiction to inquire into the crime if 
jt had been an offence committed within the 
local limits of his jurisdiction. The plain 
meaning of the section is that the inquiry 
may be entrusted toany Magistrate, subject 
to the qualification that he would have been 
competent to inquire into the crime if it had 
been an offence committed within the limits 
of his territorial jurisdiction. The essence 
of the matter, therefore, is, that it is the 
nature of the crime which determines tho 
status of the Magistrate to be selected; in 
other words the Legislature had in section 3 in 
view not the place where the fugitive crimi- 
nal might be found, but the nature of the 
crime he is alleged to have committed and 
the experience and qualification of the Magis- 
trate who is to held an inquiry into the 
matter. From this point of view the District 
Magistrate was not disqualified merely be- 


cause the petitioner resided beyond the limits 
(35) (1911) 27 T. L. n. 641. 
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of his jurisdiction. It is not disputed that if 
the alleged offence had been committed with- 
in the local limits of the jurisdiction of the 
District Magistrate he would have been com- 
petent to inquire into ib; he was consequently 
qualified under sub section (1) of section 3 
to inquire into the case. 4 

“ The third branch of the contention is, in 
my opinion, equally unsustainable. It is 
suggested that if sections 8 and 4 are read 
together the inférence follows that the only 
Magistrate who can ba directed to inquire 
into the crime under section 3 (I) is” the 
Magistrate who has previously issued a 
warrant for arrest under section 4 (1). 
There are two obvious answers to this argu- 
ment, namely, first, that no such limitation as 
is suggested is justified by the language of 
section 3, sub-section (1) and, secondly, 
that action under section 4, sub-section (1) 
need notin every extradition case precede 
the institution of an inquiry under section 3. 
"Thé fourth branch of the contention raises 
the question whether the District Magistrate 
was directed to iuquire'into the ease by the 
Government of India or by the Local Govern- 
ment. Itis beyond controversy that under 
section 8, sub-section (1), the only Govern- 
ment competent to issue the order for in- 
quiry isthe Government to whom the Foreign 
State has made a requisition for the surrender 
of the fugitive criminal. In this case the- 
requisition had been made to the Government 
of India, and that Government alone was 
competent to issue the order for inquiry 
to the’ Magistrate; this function must be 
performed strictly in accordance with the 
statute and cannót be delegated. In the 
present case, I am' of opinion that whatever 
might have been done by the Government at 
the initial stage there was an order by the 
Government of India on the lOth May 1911, 
in conformity with section 3, sub-section (1). 
No doubt the letter of that date is not very 
felicitously expressed and it is open to the 
legitimate comment that it speaks of ratifi- 
cation of a previous order, apparently issued 
by the Local Government. But, as my 
learned brother Woodroffe has fully explained, 
the letter in substance confers an authority 
upon the District Magistrate to inquire into 
the matter under section 3, sub.section (1). 
In that view I entirely agree. Consequently, 
the objections comprised in the second class 
` and relating to the institution of the procecd-* 
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s 
ings under section 3 must be overruled as 
untenable. 

The grounds comprised in the third class, 
that is, those that relate to the inquiry 
under section 8 are three in number, namely 
first, that the report of the Magistrate is based 
upon evidence not legally admissible ; secondly 
that upon the evidence no prima facie case 
has been made out; and, thirdiy, that even if 
it be assumed that the evidence establishes 
a prima facie case there has been no legal in- 
quiry as contemplated by section 3, because 
the petitioner was not allowed any oppor- 
tunity to adduce evidence and rebut the case 
sought to be made against him. 

In so far as the first brauch of these con- 
tentions is concerned, we must remember at 
the outset that the proceedings before the 
Magistrate cannot be questioned if there was 
some legal evidence on which he might pro- 
perly conclude that;the accused had committed 
an offence within the Treaty as charged 
[Ornelas v. Reyz (25),]; in other words, as 
has been sometimes said, on a writ of habeas 
corpus the main questions to be decided are 
whether the Magistrate had jurisdiction, and 
whether there was sufficient legal ground 
for commitment of the prisoner, and the 
Court will decline to consider questions 
touching the introduction of evidence and 
the sufficiency of the authentication of docu- 
mentary proof, unless the objection is such 
that, if effect was given.to it, there would be 
no evidence left upon which the order for 
extradition could be supported. [Benson v. 
Mac-Mohan (97)]. To put the matter briefly, 
mere irregularities in the proceedings before 
the Magistrate which are unimportant in 
regard to the sufficiency of the proceedings 
are not reviewable on habeis corpus [Stecen 
v. Fuller (36)]. Tothe same effect is the 
decision in Eg parte Van Inthowlt mentioned by 
Moore in his International Law, Volume IV, 
page 396. In the case before us we are obliged 
to examine the objections of the petitioner to 
the reception of evidence, because some of 
these objections if allowed would leave no 
residum of evidence upon which the report of 
the Magistrate could be supported. The first 
reason assigned on behalf of the petitioner is, 
that the foreign depositions and papers have 
not been properly autlenticated in accordance 
with the provisions of section 92 of the Indian 
Evidence Act. This objection is based on 

(36) 189 U. S. 478. ? 
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the assumption that the matter is governed 
by the rules laid down in the Indian Evidence 
Act. In support of this view reliance has 
been placed upon section 3, sub-section (8) 
of the Indian Extradition Act. Iam unable 
to hold that this contention is well-founded, 
because it is plain that the matter is governed 
by Article XI of the Extradition Treaty 
with Germany (14th May 1872), and section 
15o0f the English Extradition Act, 1870. 
(Order in Council, dated 10th August 1872). 
The provisions of the Indian Evidence Act, to 
which reference has been made, have no ap- 
plication notwithstanding section 2 and sec- 
tion 5, and the observation of the Judieial 
Committee ine Lekrai Kuar v. Mahpal Singh 
(37). They merely show that the Indian 
Evidence Act has repealed all rules of evi 
dence nob contained in any Statute or Regula- 
tion. Consequently, the provisions of section 
15 ofthe English Extradition Act, 1870, 
which are applicable to extradition proceed- 
ings in this country notwithstanding section 
18 govern the present matter; and it is not 
disputed that the depositions and papers 
forwarded by the German Government 
have been authenticated in accordance with 


section 15 of the English Extradition 
Act, 1870. [See Tiggot on Extradition, 
p. 96, and Queen v. Ganz (38)]. The 


second ground argued is, that the ori- 
ginal bill has not been forwarded and that 
the copy attached to the record is not 
admissible. I am not prepared to accept 
this contention as substantial. The original 
of the bill was: duly proved in the German 
Court ; and it was made part of the deposition 
of the witness who proved it. Section 15 
the English Extradition Act, 1870, is, 
my opinion, sufficiently comprehensive 
render the copy of the Bill admissible in 
evidence. But I do not wish it to be 
understood that the accused can in no case 
insist upon the production of the original ; 
if the offence alleged is one for the investi- 
gation of which the original has to be exa- 
mined he may very well demand that the 
original should be produced so as to enable 
him to make a proper and adequate defence 
before the Magistrate. The case-before us, 
however, is not of that description, and I can- 
Lot hold that there is any substance in the ob- 


(87) 71. A. 63,55 C. 744; 6 C. D. R. 593. 
(88, 9 Q. B. D. 93; 46 L. T, 592; 51 L. J, Q. B. 419. 
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jection that fhe original bill has not been pro- 
duced. The third ground argued is that 
part of the evidence is hearsay, end is nob 
admissible in this country. The question 
raised is of considerable nicety, and I reserve 
my opinion upon it, though I may add that 
inview of Article XI of the Treaty with 
Germany, which provides that the authorities 
of the State applied to shall admit as entirely 
valid evidence the sworn depositions or 
statements of witnesses taken in the other 
State, it is by no means easy to support the 
objection of the petitioner. The question is 
lucidly discussed by Sir Francis Piggot in 
his Treatise on Extradition, p. 153; where 
the learned author assigns weighty reasons 
in support of the view that the evidence 
taken abroad, watever may be its nature and 
however it may have been taken, must be 
admitted; the Court in which extradition 
procesdings are instituted acts only as 
auxiliary to the Court in which the fugitive 
is ultimately to be tried after his surrender, 
and evidenee which would be receivable there 
in proof of his guilt, may well be considered 
when the question of extradition is examined. 
(Piggot, p. 100). The point, however, is 
immaterial for the present case, because, even 
if the hearsay portion of the evidence is 
excluded, there is sufficient residuum left 
upon which the Magistrate could base his 
report. The fourth ground, which has been 
somewhat faintly suggested, is that the 
evidence.in the German Court was taken in 
the abseuce of the accused. The decision in 
In ve Counhaye (19) shows, however, that de- 
positions which have not been taken in the 
presence of the accused may ba admitted by 
the Magistrate. All the four grounds as- 
signed in support of the contention that the 
report of the Magistrate is based upon, evi- 
dence neither duly authenticated nor legally 
admissible, entirely fail. 

The second branch of the contention of the 
petitioner is that the evidence does not disclose 
a prima facie case. I am not prepared to 
accept this contention so far as the case of 
Yon Dippe is concerned, though it must be 
concedéd that itis well founded in respect of 
the caseof Kiepert. Itisnotnecessary to review 
the facts in detail ;it is sufficient to state 
that the direct evidence, as also the surround. 
ing circumstances show, that so far as the 
former is concerned a prima focie. case 

ehas been made out, We must remember 
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in thiy connection, as was observed in the 
case of Sternaman v. Peck (39), that where 
the Committing Magistrate had before him 
evidence, even though it might be conflicting 
and far from convincing, of the commission 
of the offence by the person whose extradition 
was demanded, the Court would not on habeas 
corpus review his determination on the facts. 
Ifthe Court would not interfere in such & 
case if would clearly also not interfere where, 
as here, there was no conflic& or doubt about 
the matter. 

The third branch of the contention of the 
petitioner is, that he had no opportunity 
afforded to him to adduce evidence in support 
of his defence. In my opinion, this conten- 
tion?ís obviously well founded. Section 3, sub- 
section (8) of the Indian Extradition Act 
wakes it the duty of the Magistrate to take 
such evidence as may be produced in support 
of the requisition and on behalf of the fugitive 
criminal. This involves, by necessary impli- 
cation, the position that the Magistrate 
must afford a reasonable opportunity to the 
preson arrested to produce his evidence. The 
learned Advocate-General has contended that 
the Magistrate is bound to take such evidence 
as the arrested person may have ready in 
Court, that it is not the duty of the Magistrate 
to adjourn the hearing to enable him to 
produce his evidence, and that if the Magis- 
trate adjourns the hearing he does so only 
asa matter of grace. This contention is šo 
manifestly unreasonable that I cannot but 
deem it lamentable that it should have been 
pressed on behalf of the Crown before the 
Magistrate and should have found acceptance 
with that officer. In my opinion, a Magistrate 
who: conducts an inquiry under section 3, sub. 
section (3) of the Indian Extradition Actis 
bound to afford reasonable opportunity to the 
person arrested to produce his evidence, and if 
he decliries to do so, he fails to conduct the 
inquiry in the mode prescribed by the 
Legislature. A Magistrate who ealls upon 
the arrested person to do what in the nature 
of things is impossible cannot by any 
stretch of language be deemed to comply 
even nominally with the requirements of 
the legislative. provisions upon the sub- 
ject. In the case before us, if we confine 
ourselves for the present to the inquiry 
on ‘the requisition upon the basis of the 
complaint of Von Dippe, we ‘ind that it was 

(39) £0 Fed, Rep. 883, 
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not till the 20th May 1911 that the Magis- 
trate issued a warrant for the arrest of the 
petitioner under lawful authority conferred 
by the Government of India. On the 
24th May, the petitioner asked for time 
to enable him to produce evidence; the 
application was refused on the grounds, 
substantially, that the Magistrate was 
under no obligation to grant an adjourn- 
ment. The Advocate-General has asserted 
that as the petitioner had been first arrested 
on the 25th April, he had ample time to 
produco evidence, that his application for 
adjournment was made with a view to 
gain time, and that it is inconceivable that 
any evidence’ might be produced which 
would be of any assistance to the peti- 
tioner. I am unable to accept this argu- 
ment as well founded. It is clear from 
the record that it was not till the 16th 
May 1911 that the petitioner was sup- 
plied with definite information as to the 
time and place of the offence alleged to 
have been committed by him. There is 
no foundation for the suggestion, there- 
fore, that the petitioner had ample 
But it 


trate did not refuse the application for 
adjournment on the ground that it was 
not bona fide. The petitioner was not ques- 
tioned onthe subject, and no attempt was 
made to elicis information on the point, 
although the Advocate-General has stated 
that he suggested to the Magistrate that the 
petitioner should be called upon to indicate 
the evidence he desired to produce. It may 
well be, that if, upon an application for ad- 
journment to produce evidenca, the petitioner 
refuses to indicate that there is auy evi- 
dence that exists or is accessible or is likely 
to be obtained, the inquiring Court may, in 
the light of surrounding circumstances, draw 
an inference against the bona fides of the ap- 
plication [Zn re Furez (40)] Here, however, 
the question does not arise. The Magistrate 
did notinvestigate the question of bona files 
of the application for adjournment and, on the 
other hand, based his refusal on an erroneous 
view of his duty in this respect; this Court 
consequently cannot well be invited to assamo 
that the application was not bona fide. I 
must further decline to accept the invitation 


of the Advoeate-General to speeulate whether 
(40) 7 Blatchford 345; 8 Ped. das. 40645. 
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any evidence could possibly be produced by 
the petitioner if his application had been 
granted. Ibis undeniable, in my opinion, 
that the course pursued by the Magistrate 
at the instance ofthe Crown made ib im- 
possible for the petitioner tò give evidence in 
support of his defence. This observation 
applies with equal force to the case of Kiepert 
to which, however, detailed reference is not 
necessary, because, as has already been held, 
no prima facie case was there established; 
but it may be added that the arrest in that 
ease was made on the 20th June, and after 
the application for time had been refused, 
the proceeding before the Magistrate was 
concluded on the 2C th June; obviously there 
was nob even a semblance of an opportunily 
afforded to the petitioner to give evidence 
in answer to the case soughtto be made 
against him. Nor could evidence have been 
produced, under section 212 of the Criminal 
Procedure Code, after the proceedings had 
terminated, because in each case, after the 
close of the inquiry, the Magistrate speedily 
Submitted his report to the Government of 
* India and became functus officio in the matter. 
lthink itis indisputable that the petitioner 
has not been afforded any opportunity to 
produce evidence, and that-this result has 
followed from the acceptance by the Magis- 
trate of the view pressed by the Advocate- 
General that it was not his duty, under the 
Indian Extradition Act, to grant any ad- 
journment at all to enable the petitioner to 
produce his evidence. Under this circum- 
stance, the question arises, whether the deten- 
tion of the petitioner can be deemed lawful 
and whether it is competent to this Court to 
give direction in the nature of habeas 
corpus under section 491 of the Criminal 
Procedure Code. There can be no doubt 
that where the provisions of the Statute 
have not been followed, the report of the 
Magistrate cannot afford a foundation for 
the order of the Government of India under 
section 3 of the Indian Extradition Act. [t 
may be conceded that, if this were merely 
a matter in the discretion of the Magistrate, 
the Court would not interfere on a writ of 
habeas corpus, but, as was well stated in 
In re Wadge (41), the position is different if 
the decision of the Magistrate amounts toa 
clear denial of a legal right through a 
mapifest abuse of discretion [President of 


: e 
(41 (1883) 15 Fed. Rep. 864. 
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Brooklyn v. Patchen (42), where’ Chancellor 
Walworth held that when the Court orders 
the trial to proceed òn the erroneous assump- 
tion that it has no power to adjourn the 
trial, ib is not merely an improper exercise 
of discretion, and the error may be corrected 
by a superior Court]. I do not wish it to be 
understood, however, that an arrested 
fugitive eriminalis entitled, asa matter o 

right, to produce all evidence that would in 
ordinary course be produced at the regular 
trial in the foreign country after his extradi- 
tion, although it cannot be disputed that he 
is entitled at the inquiry before the Magis- 
trate to produce witnesses in his own defence 
to meet the prima facie case sought to be 
made against him. [R. v. Zossenheim (43)]. 
Inthe present case, the petitioner had no 
opportunity to produce any evidence at all 
and no question, therefore, arises as to the 
extent to which he would be entitled to 
produce evidence. The reasouable view seems 
to be that it is theduty of the Magistrate to 
take such evidence as may be offered on the 
part of the accused, and to allow him reason- 
able time for that purpose; but he cannot claim 
an indefinite postponement of the proceedings 
for thé purpose of obtaining testimony upon 
commission from foreign countries ; in' other 
words, a full and elaborate {rial cannot be 
substituted for whatis only intended to be 
a preliminary inquiry into the alleged crime 
[In ve Farez (40), Inre Wadge (41), In ve 
Macdonnell (12)]. In my opinion, it is clear 
that in the present case the petitioner cannot 
be deemed to be legally detained and it is 
incumbent upon us to exercise the jurisdic- 
tion vested in the Court under section 491 
of the Criminal Procedure Code. I am not 
unmindful that extradition proceedings 
should not-be conducted in a technical spirit 
with a view to prevent extradition ; see In re 
Herres (14). where itis snid: “while the 
Courts should review the proceedings to see 
that no extradition is consummated upon a 
mere pretext or to subserve private malice, 
yet if it appears that the crime has been 
committed and probable that the accused has 
fied to this country for refuge, then a spirit 
of fairness, expecting that the foreign country 
will treat extradition proceedings from this 
country in the same spirit, requires that we 
act reasonably and justly, having reference 


(42) (1881) 8 Wendell 47 at p. 64. 
(43) (1903) 20 T. L. R. 121. 
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more to the substance than ta the form of the 
proceedings.” In the case before us we.do 
not deal with the matter on grounds which 
may be deemed purely technical but rather 
òn a ground which goes to the root of the 
matter, namely, that an order has been made 
against the petitioner without any op- 
portunity offered to him to make out his 
:defeneó. The result must be attributed 
mainly to the tenacity and success with 
which the advisers of the Crown insisted 
upon an expaditious termination of proceed: 
ings which, in their earlier stage ab any rate, 
might with advantage have been characteris- 
ed by more faithful adherence to statutory 
provisions on the subject. 

'On' these grounds I agree with my 
learned brother Woodroffe that the peti- 
tioner must be set at liberty. í 

Chitty, J.-—For the reasons given by my 
learned colleagues I concur in the order 
proposed, | 

Attorneys 
Morgan $ Co. . 

Publis Prosecutor, for the Crown: Mr. 
Hume; ` ] 


for the Petitioner: Messrs. 


Rule made absolute, 
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Criminal Procedure Code (Act V of 1898), ss. 250, 476 
— Order for prosecution — Pówer.of. successor in office to 


make order —" Court" — Revision —Effect of making no 
order wnder s. 250. 


The High Court has power to interfere on rovision 
with an order for prosecution under section "416, 
Criminal Procedure Code, : 

Nga Paw U v. Emperor, U. B. R, (1907-09) Cr. 1; 
6 Cr. L. J. 25, followed. ' 


The failure to make an order under section 280. 


awarding compensation against a complainant, does 
not preclude the Magistrate from directing the 
prosecution of the complainant for perjury, 

A. Magistrate who succeeds another way, in pro- 
nouncing judgment in a case heard partly by him- 
Self and partly by his, predecessor, order the prose- 
cution of a witness for having given false evidence 
before liis predecessor; as, though the perjury is nob 
actually committed in his presonce, yet it is committed 
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in a case he has been trying and has been brought 
under his notice in tho course of a judicial proceeding. 
Thé use of the word “Court” instead of the either 
"Judge" or “Magistrate” shows that the legislaturo 
intended that in dealing with cases of this nature, 
the continuity of jurisdiction should be maintained, 
though the personnel of the officers was changed. 
: Begusingh v. King-Emperor, 34 Cal. 551; 11 C. W. 
N. 568; 5 C. L. J. 508; 5 Cr. L. J. 398; 2 M L.T. 298; 
Aiyakannu Pillai v. Emperor, 32 M. 49; 19 M.L.J. 42; 4 
M.L.T. 404; 1 Ind. Cas. 597; 9 Cr. LJ. 41; Kartik Ram 
v. Emperor, 35 C. 114; 7 Or, L. J. 134, distinguished. 
Girwar Prashad v. Emperor, 6 A. L. J. 892; 1 Ind. 
Cas. 308; 9 Or. L.J. 219; Kamta Prasad v. King. 
Emperor,8 A. L. J. 240; 9 Ind. Cas. 497, followed. 


. Appeal for revision of the order of the Sub. 
Divisional Magistrate of Sagaing in Civil. 
Regular No. 2 of 1911. ; 

. Mr. San Wa, for the Applicant. 

Mr. Lutter, Government Prosecutor, for 

the Respondent. ‘ i 


Order.—On 2nd March 1911, the 
Sub-Divisional Magistrate, Sagaing, Mr. 
Grey, passed orders in Criminal Case No. 
97 o£ 1910, Ma Ma, (complainant) v. Nga 
Kaung, Mi Than aad Po Ya. The second 
àud fhird accused had already been discharg- 
ed and on that day the Magistrate acquitted 
Nga Kung. Inhis judgment, the Magistrate 
made strong remarks regarding the evidence 
of the complainant Ma Ma; he considered 
tbat she had committed perjury, and after 
acquitting the accused Nga Kaung, he took 
action under section 476, Criminal Procedure 
Code, and he submitted his proceedings to 
the District Magistrate, - Sagaing, as he 
thought that an offence had been committed 
by Ma Ma under section 193, Indian Penal 
Code, and that there were good grounds for an 
inquiry into the offence. The accused Ma Ma 
was apparently not arrested. The District 
Magistrate, onthe4th March 1911, transferred 
the case for disposal to the Senior Magistrate, 
Sagaiug. On that day, the Senior Magis- 
trate, took cognizance of the case, and order- 
ed the issue cf a warrant of arrest under 
section 193, Indian Penal Code, against Ma 
Ma and fixed the case for hearing on the 9th 
of March, 1911. Oa the 9th of March when 
the case was called, the accused was absent 
andthe warrant was not returned. A fresh 
warrant was issued to arrest the accused, 
returnable on the 23rd March, 1911. I 
am informed by the Advocate for Ma Ma 
that that warrant has not yet been executed, 
On the 22nd March 1911, application was 
made to my predecessor under section, 439, 
e 


e 
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Criminal Procedure Code, to call for the case 
in revision aud to seb aside thé complaint 
under section 476, Criminal Procedure Code, 
of the Sab.Divisional Magistrate, Sagaing, 
to stay proceedings of the Senior Magis- 
trate, Sagaing, and to pass such order 
ar might be thought fit. My predecessor 
admitted the application and called for pro- 
ceedings and stayed the further proceed- 
ings by telegram and fixed tlie case for hear- 
ing on the 8th June 1911. Accordingly, 
when the casecame up for hearing on the 
following day before the Senior Magistrate, 
Sagaing, he stayed further proceedings. The 
case was called on the 8th June 1911 and as 
the Advocatefor Ma Ma was not well, the 
case was adjourned to 13th June 1911. 

The learned Advocate for the appellant 
quoted the case Nga Paw Uv. King-Emperor 
(1), showing that this Court had power to 
take up the case in revision. This was not 
traversed by the learned Government 
Prosecutor, and I accept the ruling of my 
learned predecessor. I think there can be 
no doubt but that I have power to deal with 
this case on revision. The learned Advocate 
for the applicant then urged the grounds for 
interference, first that the order of the Magis- 
trate under section 476, Criminal Proce- 
dure Code, was bad in law as he had no juris- 
diction to issue any such order, Secondly 
because the order was bad being inconsistent 
with the Magistrate's own order refusing to 
make an order against complainant Ma Ma 
to give compensation under section 250, 
Criminal Procedure Code, to the accused when 
he was acquitted and also with his further 
order refusing to give sanction to Nga Kaung 
to prosecute Ma Ma under section 211, Indian 
Penal Code. I will deal with the latter 
matter first: the objecion raised that the order 
under section 476 is bad on the ground of 
inconsistency is manifestly unsustainable. 
Toissue an, order under section 250 was 
obviously inadequate and unsuitable when 
graver matters were in issue. While the 


reasons given by the Magistrate for not 


granting sanction to prosecute under section 
211, Indian Penal Code, turn out from a 
perusal of the record to be by no means 
inconsistent with his order under section 476, 
Criminal Procedure Code. 

"With regard to the former objection that 


the order is unsound on the ground of want 
(1) U. B. R. (1967-09) Cr. 1; 6 Cr. L. J. 26. : 
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of jurisdiction, the learned Council pointed 
out that the Case No. 97 of 1910 of the Court 
of the Sub.Divisional Magistrate, Sagaing, 
commenced before Mauug La Gale, who was 
the Sub-Divisional Magistrate. Maung La 
Gale examined all the witnesses for the 
prosection including Ma Ma; he discharged 
the second and third accused and charged 
the first accused on the 12th January 
1911; he examined all the witnesses of tho 
accused except the last three; he was then 
transfered and succeeded by Mr. Grey, 
before whom the case came up for hearing 
on the 26th of January and who eventually 
passed final orders in the case. He pointed 
out that Mr. Grey was not the officer before 
whom Ma Ma gave her evidence, that 
Maung La Gale bad expressed no opinion 
adverse to Ma Ma; on the contrary, he had 
charged Nga Kaung and urged that the 
order under section 476 should have been 
issued not by Mr. Grey but by Maung La 
Gale. He drew attention to a ruling by the 
Punjab Chief Court. Mahammad Munir Khan 
v. Emperor (2). Unfortunately, he cannot 
produce the ruling but only the index. Jn 
the index it is stated it is only the individual 
officer presiding in a Court before whom the 
offence was committed can take action under 
section 476 of the Criminal Procedure Code. 
He also quoted the case of Begu Singh v. 
Emperor (3) and the case of Aigakannu Pillat 
v. Emperor (4) and the case of Kartik Ram 
Bhakat v. Emperor (5). He did not, however, 
produce these rulings beforeme. The learned 
Government ‘Prosecutor traversed all the 
grounds put forward by. the learned Counsel 
for the applicant; he pointed out that there 
was no inconsistency in the order passed by 
the Magistrate and while he was unable to. 
produce the Punjab ruling, he stated that ` 
the other cases quoted by the applicant’s 
Advocate did not bear on the point in issue,’ 
namely, the want of jurisdiction of the 
officer who had only heard part of the case. 
On the perusal of the judgment in Begu 


Singh's case (8) I find it is, by, no means, on 


all fours with the present case. There the 


(2) 10 P. D. R. 1911; 4 P. W. R. 1911 Cr; 9 Ind. 
Cas. 889; 12 Cr. L. J. 68. 

(8) 84 O 551; 6 C. L. J. E08: 11 C. W. N. 568; b Cr. 
L, J. 898; 2 M. L. T. 298 (F. B.) 

(4) 82 M. 49; 4 M. L. T. 404; 19 M. L. J. 42; 9 Cr. 
L. J. 41; 1 Ind. Cas. 697. 

(5) 35 C. 114; 7 Cr. L. J. 134, 
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order set aside was passed not by an officer 
who had heard part of the case but by an 

- entirely different officer who had succeeded 
him and who took cognisance of the matter 
four months afterwards. Begu Singh then 
moved the High Court and obtained the rule 
on the ground that he was examined as a 
witness before Mr. Collins, and his successor 
in office, Mr. Waddell, had no jurisdiction to 
order his prosecution. The rule came on for 
hearing before Rampini and Gupta, JJ., 
who were of opinion that Mr. Waddell 
had jurisdiction, but, in face of the view ex- 
pressed in the matterof Krishna Go:ind Dutt 
(6), their Lordships were unable to discharge 
the Rule and referred for the decision of a 
Fall Bench, the question whether that case 

- was rightly decided. It will be noticed this 
case is not on allfours with the present one 
and that the two learned Judges, Rampini 
and Gupta, were of opinion that Mr. Waddell 
had jurisdiction. 


; I find that in this case, Geidt, J., has said 
. there is no reason why sanction for prosecu- 


tion for giving false evidence, should not be 


granted by the successor of the officer before 
whom the evidence is given.” The whole 
point of this ruling is that an order under 
section 476 should be given promptly. 


The Madras case referred to is also not 
on all fours with the present case. Here, 
. again, the Magistrate did not act promptly; 
he passed judgment on the 8th of October 
and took no action till 29th, three weeks 
after, There can'be no doubt but that Mr. 
Grey acted promptly and these rulings bear 
no application to the present case. 


The last case quoted by the learned 
Counsel for the applicant is Kartik Ram 
Bhukat v. Emperor (5). In tkis case one 
Munsif dealt with an affidavit which had 
been only sworn before the Cout of the 
Additional Munsif and on his transfer, prc- 
‘ceedings in which the affidavit was filed were 
transferred to the Court of second Munsif. 
The inquiry into the truth of the affdavit. 
was transferred to the Court of first Munsif. 

Itwasthe first Munsif who passed the 
order under section 476. It will be seen that 
in this case there was no continuity so far as 
the Court dealing with the case was con- 
‘cerned. Not only was there a change in the 


personnel of the officer who tried the case, 
U. (6) 9 C. W, N. 859; 9 Cr. L. J. 209.3 > 
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but the matter was dealt with by two 
different Courts. 

- In the Krishna Gobinda Dutts case (6), 
which was not quoted by the learned Counsel 
for the applicant,a case which has been dis- 
sented from by some of the Judges of the same 
Court, stress was laid that the order should be 
passed by the same officer who tried the case. 
The officer who passed the order did not 
actually try the case in which the false 
evidence was given. The facts in this case, 
again, are not the same as in the case before 
me. Personally, I have no doubt but that Mr. 
Grey had jurisdiction, although the perjary 
was not actually committed in his presence, 
yet it was committed in a case he was trying 
and was brought under his notice in the course 
of a judicial proceeding. It will be noticed 
the word used in this section is Court and not 
Judge or Magistrate. The impersonal word 
“Court” is evidently used intentionally as in 
the latter part of the same section the word 

Magistrate" is used in the Court may send 
the case to the nearest Magistrate." 

It seems to me that this was done inten- 
lionally and the legislature intended thereby 
to convey the meaning that in dealing with 
eases of this nature, the continuity of juris- 
diction was maintained in such cases though 
the personal of the officers was changed. 

. The learned Government Prosecutor has 
quoted two Allahabad cases—(Gircar Prasad v. 
King-Emperor (7). A perusal of this case will 
show that the learned Judge dissented from 
the ruling of the Calcutta High Court. In 
this case cne Judge, before whom the proceed- 
ings of another Court came in the course of 
another judicial proceeding, came to the con- 
clusion that both suits were false and ordered 
the prosecution of Girvar. 

Tbelearned Judge remaked: “To make an 
order under sections 476, 478 of the Criminal 
Procedure Code, there must be a Judicial 
proceeding before the Court and it is in 
course of the judicial proceeding that some 
supposed offence must be brought under its 
notice, The words "brought under its no- 
tice" are wide enough to cover an offence 
which may have been committed 1n another 
forum and on some previous occasion, but it 
must be an offence brought under the notice 
of the Court holding the inquiry. « The last 
case quoted by ithe learned Govesnment Prose- 


eutdr is the case of Kamta Prasad v. King- 
(7) 6 A. L. J. 892; 1 Ind. Cas. 806; 9 Cr. L. J. 219, 
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Emperor. (8). This confirmed and upheld the 


. INDIAN 


order already passed in the case of Girvar 


Pershad. . 

` None of ihe cases quoted are quite on all 
fours in the present case, and none of the 
decisicns in the Calcutta cases would, I 


take it, prove that Mr. Grey had no power ^ 


to crder the prosecution of Ma Ma for false 
eviderce given: in the case in which he was 
pronouncing judgment. While, the two de- 
cisions of ihe Allahabad High Court would 
uphold the legality of his proceedings. The 
facts in the,case itself, however, in no way 
militate against the capacity of Mr. Grey to 
form sn opinion as to falsehocd or truth of 
the evidence given by the witness. Ma Ma 
is being prosecuted, not for having merely 
contradicted herself, for a contradiction is~ 
sometimes made unintentionally, but for 
makirg a deliberate statement as to fact, the 
falsehccd of which is attested by seven wit- 
nesses. These statements, it would seem, 
were in Mr. Grey's opinion glaringly false - 
ard capable of being demonstrated as false. 
He acted promptly and neither the learned 
Advocate for the applicant nor learnd Govern- 
ment Prosecutor can point to any irregularity 
in his procedure. 

Accordingly, I ean find no cause for inter- 
ference. 1 dismiss the application and direct 
that the case against Ma- Ma be proceeded 
with according to law. 

There has been some delay:in dealing with 
this case and proceedings; ‘as | have found 

- out, have been stayed for nearly 3 months. 
This was unavoidable. The case is, moreover, 
an important one in some respects. A 
perusal of the proceedings has shown that 
the officers in the Sagaing Police have in- 
tervened and interfered with the actions of 
Ma Ma in a way which may require explana-_ 
tion hereafter. 

J think that it would be better if the Dis- 
trict Magistrate himself inquired into this 
case, a view in which the learned Counsel for 
the applicant concurs, and I direct that the 
District Magistrate re-transfer the case to hig 
own Court and proceed with it according to 
law. 
. ` Application dismissed. 

(8) 8 A. L. J. 240; 9 Ind. Cas. 497; 12 Cr. L. J. 98. > 
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* (s. c. 4 Bur, L. T. 258.) » 
LOWER BURMA CHIEF COURT. 

CRIMINAL APPSAL No, 375 or 1911. 

July 4, 1911. 
Present: —Mr. Justice Ormond and 
Mr. Justice Twomey. 
NGA PO LU— APPELLANT 
tersus 
EMPEROR— RESPONDENT. , 

Penal Code (Act XLV of 1860), ss. 302, 304 (first 
part)—Distinction between injury likely to cause death 
and injury which in the ordinary course of nature would. 
cause death—Intowication ard intention, i . 

Where a person when drunk struck another on the, 
head with a billet of wood which dazed him, and im- 
mediately after sbruck a third person in consequence 
of which blow that. person died at once. 

Held, that the accused must be deemed to have. 
intended to causo an injury to deceased which he 
knew would be likely to cause death; but’ it, was not 
necessary in ihe'cirecumstance8 to imputeto him 
the intention of causing an injury which in the 
ordinary course of nature would cause death. 

Shwe Ein v. King-Emperor, 8 L. B. R. 122;8 Cr. L..J. 
355, approved and followed. 

Per Twomey, J.—in a caso of culpable homicide, 
when a man is killed by a blow, the intention of the 
accused is a prestimptionof law. He is presumed to 
have intended the natural ‘and necessary consequence 
of his act, even if he is drunk. 

J.M. v. King-Emperor, U. B. R. (1910) 17; 8 . 
Ind. Cas. 469; 11 Cr. L. J. 659, distinguished and 
explained. 


Appeal from the Goniviotiou and sentence of 
death passed upon the appellant by the Ses- 
sions Judge, Tennasarim Division, ‘in his 
Sessions Trial No. 24 of 1911, under section 
302, Indian Penal Code. 


d udgment. 


Ormond, J.—The deceased was winnowing 
his paddy with the assistanceof several friends, 
About noon.the party were about to have 
food inthe but. All the men were rather 

runk. The accused went down from the 
hut and challenged Shwe Myato come down 
and wrestle which he did; but his longy? fell 
down and as he was donning it up the accused 
picked up Exhibit I and hit -Shwe Mya on 
the head with it. Shwe Mya ran back into 
the hut. The deceased who. was sitting 
down on the hut reproved the accused who 


.. thereupon hit the deceased on the head with 


Exhibit I and the deceased died in conse- 
quence almost at once: The accused states 
that he did not go to the deceased’s taliu 
(threshing-floor) that day; and he calls no 
evidence. ‘There can be no doubt that the 
accused caused the deceased’s death by hite 
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ting him a blow on the head with Exhibit T. 


Exhibit I is a billet of fire-wood 3' and 1”. 


long, 8" in eireumferenos and weighed 1 
viss, 55 ticals, 7. e., about 537lbs. The medical 
evidence shows that great fores mast have 
been used in causing the injury: to decaased. 
The accused had jusb before struck Shwe 
Mya on the head with the same weapon and 
‘he was able to run up into the hut after re- 
ceiving the blow, though in a dazed condi- 
tion. The accused must, I think, be deemed 
to have intended to cause an injury to da- 
ceased which he knew w@uld be likely to cause 
death ; but it was not necessary in the cir- 
cumstances to impute to him the intention 
of causing an injury which in the ordinary 
course dÊ nature would cause death. I would, 
therefore, alter the conviction to one under 
saction 804 (first part), Indian Penal Code 
[See Shwe Hin v. King-Emperor (1)], and I 
woald alter the sentence to one of transporta- 
tion for life. Nc 
Twomey, J.—The appellant's offence was 
.very near the border line between murder 
and calpable homicide not 
marder. I concar in thinking that the con- 
viction may with propriety be altered to 


section 304, Indian Penal Coda (first part), . 


and the sentence to transportatiow for life. 


With raferenc> to tho learned Sessions. 


` Judge's remarks about the intention and in- 
“toxication, it may be pointed ut that the 
Upper Burma case, J. M. v. King-Emperor 
(2) is not, even;in, Upper Burma, an authority 
for taking the accused’s intoxication into 
consideration iipqutermining his intention in 


a case like the9DfPesent. In J. M.'s casa (2). 


it was held that the acsused acted under the 
unreflecting influence of drink and not. with 


‘the spacific iutention which is an elemant of. 


robbery. His iuntoxicwion negatived the 
suggestion that he acted "' dishonestly, ” i. e. 
wrongful gain." That was & case in which 
the intention wá a mere fact to be proved 
like any other fact." Batin a case of cal- 
pable homicides when a man is killed by & 
‘blow, the intention of the acensed’is a pre- 
sumption of law. He 
have intended 
consequences of his act even if he is drunk. 


(1) 3 L. B. R. 122; 3 Cr. L. 7. 355. 


- _ (2) U. B. R. (1910) 17; 8 Ind. Cas, 469; 11 Cr. L. 
J, 659. l WE i i 
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u a 
that he inte fi ja Sed 
nded to cansa wrongful loss or . ful authority of the Civil and Criminal Courts sub. 


is^ presumed to, 
the natural and necessary, 
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Note.—The remarks of the learned Sessions 
Judge referred to in Mr. Justies Twomey's 
judgment above were as follows:— — 

. “The fact remains that aecused did kill 
Ta E, and the question now t» ba considere 
is what was his intention when he struck 
the blow. The case of J. M. v. Ring- Emperor 
(2) has been cited by accused's advocite ns 
&n-authority for holding that the fact of the 
accused's intoxication must ba taken into 
consideration in determining the accnsed’s 
intention. The ruling, in that cise, how- 
‘ever, expressly dissents from that in Nuga 
San v. King-HEmperor (3) The latter is the 
latest Lower Barma ruling on “this point 
that I can find aud is binding on this Conrt 
in spite of the dissent of the Judicial Coi. 
missioner, Upper Burma. I have, therefore, 
to consider the accused’s intention on the same 
basis as if he had been perfectly sobar. I 
must, therefore, hold that the accased must ba 
presumed to have intended to canse what 
were thé ratural and probable consequences 
of his act. And in the presont cass» it fol- 
lows that he mus! be presumed to have in- 
tended to kill Ta NE. The Assessora have 


taken this view and. I agree with them. " 
(3? 2 L. B. R. 204. 





(s. c. 10 M. L. T. 202.) 
MADRAS HIGH COURT. 
"March 27, 1911. 
Present: —Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Munro and Mr, Justice 
' Sankaran Nair. 
In the matter of K. VENKAT ROW, 
lsr GRADE Pusapek, PRACTISING IN THE 
District oF BELLARY. 
-Contempt of Court— Contempt of Munsi,’s Court —Hiyh 
Court—Jurisdiction—Common Lav Jurisdiction ~ 
Charter Act (24 5" 25 Vic. C. 104), s. 18. 
In dealing with vases of the contempt of the law- 


ordinate to a High Court, the High Coart possesses 
the same jurisdiction as the old Court of King’s Bench 
in Eugland buf no such jurisdiction has been con- 
ferred on the High Court by virtue of section 15 of the 
Charter Act. — 

King v. Parke, (1903) 2 K. B. 482; 72 L J. K. 
B. 839; 89 L. T. 439,52W. R. 215: 67 J. P 421; King v. 


Davies, (1906) 1K B.32; 75 L. J. K. B. 104; 93 L. 'r, 


772; 54 W. R. 107; 22 T. L. R. 97, relied upon. 
Swrendranath Banerjee's case, 10 C. 109; Hassonbhag 
v. Cowasjee Jehangir Jasa Walla, 7 B. 1, referred to 
On-motion made by the Hpn’ble the Adv 
tate. General, 
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The Hon'ble The Advocate- General, for the 


Crown, 

Dr. S. Swaminathan, Counsel, for Venkat 
Row. 

Judgment. 

White, C, J,—In this case a notice was 
sent to Mr. Venkat Row, Pleader, calling 
upon him to show cause why he should not 
be dealt with by this Court for contempt of 
Court in sending to the District Munsif of 
Bellary, during the pendeney of an inquiry 
by him intoa charge against Mr. Venkat 
Row of disobedience to an injunction order, 
& certain letter charging the Munsif with 
malicious and improper conduct in connection 
with the inquiry ard giving notice to him of 
a suit for damages on that account, The pro- 
ceedings raise the very important question 
whether this Court has jurisdiction to deal 
with contempt of an inferior Court. The 
case, as I have said, is of .great importance 
and it is one of first impression, bat as wehave 
made up our minds with regard to it, we do 
not think any useful purpose will be served 
by further consideration. Now, Dr. Swami- 
nathan, who appeared for the Pleader, not only 
refrained from raising the question of jurisdic- 
tion on behalf of his client but he expressly 
declined to argue it as Counsel for Mr, 
Venkat Row. He expressed his readiness, 
however, to show cause against the Rule, on 
the ground of want of jurisdiction as amicus 
curie. We have accordingly had the benefit 
of his argument as well as that of the Adve- 
cate. General. It seems to me that there are 
two questions for us to consider, First, have 
we inherent common law jurisdiction in the 
matter? And secondly, have we statutory 
jurisdiction under the powers conferred cn 
this Court by section 15 of the High Court 
Act? I take the first point. There can, I 
think, be no question that as regards con- 
tempt ‘of Court committed before this Court 
we have the jurisdiction of the old Court of 
King’s Bench. In the case reported as 
[Surendranath Banerjec’s case (1) ] the law is 
thus enunciated by Sir Barnes Peacock. He 
says, page 181: “Such an offence, that is,a 
libel published out of Court when the Court 
was not sitting, is something more than mere 
defamation and is of a different character. 
It is an offence which by the Common Law of 
England is punishable by the High Court 
in a summary manner with fine or imprison- 

(1) 100. 109. * 
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ment or both. That part 
mon Law of England was introduced in 
the Presidency Towns when the late 
Supreme Courts were respectively estab- 
lished by the Charters of Justice. The 
High Courts in the Presidencies are su- 
perior Courts of record and the offence of 
contempt and the powers of the High Court 
for punishing it are the same there (that is, 
in India) asin this country (that is, in Eng- 
land) not by virtue of the Penal Code for 
British India and the Code of Criminal Pro- 
cedure, but by virtue of the Common Law of 
England.” 

The next qnestion is, what is the Common 
Law of England with regard to the power of 
the King’s Bench Division of the High Court 
in England with reference to contempt com- 
mitted before an inferior Court? Curiously 
enough, this question does not seém to have 
been considered fully until a comparatively 
recent date. But we have two recent cases, 
one decided in 1908 and the other in 1906, in 
which there are two very interesting and in- 
structive judgments delivered by Mr. Justice 
Wills on behalf of the Divisional Court, In 
King v. Parke (2), a person was charged at 
petty Sessions with an indictable offence. 
triable only at Assizes. Matter was published 
in a newspaper tending to interfere with ao 
fair trial. It was held that the High Court 
had jurisdiction to deal with the publisher 
for contempt ofCourt, notwithstanding, that at 
the time of the publication, the person charge- 
ed had rot yet been committed for trial. In 
that case the question which we have to con- 
sider to-day,did not arise, although there are 
some observations of the learned Judges with 
reference to it. On page 436, the Judges ob- 
serve: "It may be conceded that the jurisdic- 
tion to commit for contempt of Court is con- 
fined to contempt of the Court exercising thé 
jurisdiction. Upon the wider and more general 
question whether this Court will treat in this 
fashion inroads upon the independence of in- 
ferior Courts, we proposeto say afew words to 
the close of this judgment". 

In the latter case,to which I sballhave to re- 
fer in a moment; the case of King v. Davies (8), 
their Lordships apparently did not consider 
whether contempt of an inferior Ccurt should 

(2) 72 L. J. K. B. 839 ; (1903} 2 K. B. 432; 89 L. T. 
489; 52 W. R. 215, 67 J. P. 421. 


(3) 75 L. J. K. B. 104; (1906) 1 K. B. 32; 99.4 T. 
112; 54 W. R. 107; 22 T. ik 97, 


of the Com- 
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be regarded as contempt of the*Court which 
exercises jurisdiction in. dealing with the 
contempt, This, really, is only a matter of 
academical interest. Ifthere -is jurisdiction 
in this Court to deal with contempt of ‘an 


inferior Court, it does not much matter if the. 


jurisdiction is exercised on the ground that 
there has been &contemps of an inferior Court, 
or on the ground that the contempt of the 
inferior Court amounts to a.cuntempt of the 
Court exercising. the jurisdiction. In the 
judgment i in King.v. Parke.(2) we find (page 
442): “This Court exercises a vigilant watch 
over the proceedings of inferior Courts, and 
successfully prevents them from usurping 
powers which they do not possess, or otherwise 
acting contrary to law. It would seem almost 
a nataral corollary that it should possess 
correlative powers of guarding them against 
unlawful attacks and interferences with their 
independence on the part of others”. The 
judgment in King v. Parke(2) proceeded on the 
ground that the Court of a Commissioner of 
Assizes was a branch of the High Court and 
the actual question we have to decide was not 
expressly dealt with by the learned Judges in 
that case. In the latter case of King v. 
Davies (8) a person was charged at Petty 
Sessions with an indictable offenca which was 
triable either at. Quarter, Sessions or at 
Assizes. Matter was published in a news- 
paper tending to interfere with the fair-trial 
of the charge. lt washeld that the King's 
Banch Division had jurisdiction to attach the 
publisher of the matter which constituted 
the contempt-.of;Court notwithstanding that 
at the time of-the publication it was uncer- 
tain whether the person charged, if commit- 
ted at all would be committed to the 
Assizes or to the Quarter Sessions. The 
learned Judges, in dealing with the case 
and for the purpose of adjudicating upon the 


question of jurisdiction, treated the case as if. 


a committal had actually taken place to the 
Quarter Sessione, t. e, toa tribunal which is 
not a branch of the High Court, The learned 
Judges deal with this question on page 37. 
They point outthat "the present King’s Bench 
Division of the High Court stands in the 
place of the three ancient superior Courts of 
common law, and, besides representing , the 
powers and exercising the authority .of the 
Courts of Common Pleas and Exchequer 
inherits all the jurisdiction and powers of 
the Court of King's Bench," The learned 
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Judges also point out that from the most 
ancient times that Mourt exercised functions 
which belonged to no .other Court in the 
Kingdom. Later on in the judgment, I find, 
after citing a passage from " Wilnot's Opi- 
nions," ab page 42: “TE it (that is, the inde- 
pendence of inferior Courts) is to be secured 
at all in the case of the inferior Courts, it can 
only besecured by the action of this Court, 
for they have not the power to protect them- 
selves; and if it be true that the King's 
Bench is in any sense the custom morum of 
the Kingdom, then it must baits function 
toapply with the necessary adaptations to 
the altered circumstances of the present 
same great principles which it has always 
upbeld." Then the learned Judges cite the 
words of Lord Coleridge: “Though the 
principles of law remain unchanged yet (and 
itis one of the advantages of the Common 
Lax) their application is to be changed with 
the changing circumstances of the time" 
Then the learned Judges proceed to consider 
the authorities bearing on the subject and 
the conclusion af which they arrive is, that 

“thestate of the athorities such as they Are, 
is such as to leave the question entirely open 
for our decision." At the end of the judg- 
ment we find this passage: “The reason 
why the Court of King's Bench did not con- 
cern itself with contempts of the other 
superior Courts was that they possessed ample 
means and occasions for protecting themselves, 
Inferior Courts have notsuch powers, although 
some of them, Quarter Sessions for example, 
try many more cases than are tried at A:- 
Siz:s, and have a very extended ard imper- 
tant jurisdiction. The danger is, perhaps; 
greater to them than it is to the superior 
Courts of having their efficiency impaired by 
publications such as those which have given 
rise tothe present proceedings, Thinking as 
we do that the application now before us 
asks for. nothing more than the legitimate 
application to the new circumstances of the 
old principles of the Common Law, we have 
come to the cenclusion that we ought to grant 
the remedy invoked." This isa pronounce- 
ment on the Common Law of England with 
regard to the power of the King’s Bench 
Division to punish for contempt of an inferior 
Court. 

The decision of the Privy Couneil isa de- 
cision to the effect that we have the inhercni 
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ters of contempt which were exercised by the 
old Court of King’s Bench and now by the 
King’s Bench Division. 

. It occurred to me in the course of the argu- 
ments there might possibly be some distinc- 
tion between Civil and Criminal Courts. 
No doubtthe English cases were cases 
which the contempt of Court was the con- 
tempt of an inferior Criminal Court. But I 
do not find any suggestion in either of these 
judgments that such a’ distinction can be 
made. At page 87, King v. Davies (3), Dr. 
Swaminathan pointed out that the Court 
treated the case as one "where a committal 
had actually taken place to the Quarter Ses- 
sions. Butthat observation was with refer- 
ence to the argument that there would be 
jurisdiction if the contempt of Court was a 
contempt of Court which was a branch of 
the High Court, but..not otherwise. On 
principle, there seems no reason why there 
should be & distinction between cases of con- 
tempt of an inferior Civil Court and contempt 
of an inferior Criminal Court. Dr. Swamina- 
than called our attention to a passage in 
Oswald’s, book, at page 13, which contains 
the learned author’s comment on the recent 
cases. The King's Bench Division has 
general superintendence over all crimes 
whatsoever, to watch the proceedings of in- 
ferior Criminal Courts, to prevent them from 
acting contrary to law and also, to prevent 
persons from interfering with the course of 
such justice in such Courts. I think the 
word  crimes'*is used with reference to 
Criminal offence of contempt of Court. Dr. 
Swaminathan called our attention to an ob- 
servation made by Mr. Justice West in the 
case [Hassonbhoy v. Cowasjee Jehangir Jasa 
Walla (4)]. In thatcase it was held that 
* as regards the Indian High Courts the re- 
medies provided by section 186 of the Code’ of 
Civil Procedure 1877, (corresponding to Order 
XI, rule 21 of the present Code) in cases of 
disobedience to an order of Court were cumu- 
lative and that they subjected the offender 
to particular liabilities for his contumacy, 
but did not extinguish the Court's power of 
constraining him to obedience, ° On page 
4 there is this passage: “Such a power", 
the learned Judge says, “ must indeed exist 
somewhere in order to secure the adminis- 
tration of the law, and it can be safely res- 


(4) 7 BL id 


in 
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tricted in the case of the lower Courts only 
because ttis held and exercised by: those to 
which they are subordinate". It may be 
the learned Judge had not the question in 
his mind, but the observation suggests that 
it did not matter if the powers of the lower 
Courts were restricted by Statute since. the 
High Court had jurisdietion in the matter. 

I am not prepared to hold we have. juris- 
diction under section 15 of the Indian High 
Courts Act which gives us powers of superin- , 
tendence with regard to Subordinate Courts. 
As regards this question of jurisdiction, I 
confess, when I first had occasion to consider 
the matter, I was iaclined to take the view 
that we had no jurisdiction, 

On further consideration, however, and 

having had the benefit of Hearing the point 
argued, | have come to the conclusion that- 
we bave. Iindicated on Friday what would 
be the order we should be prepared to make 
if we had jurisdiction. 1 think it is very . 
much to be regretted that a pleader of Ven- 
kat Row’s experience should have written 
the letter which he wrote. 
. in the, circumstances of the case, his 
Counsel, I think, adopted a wise course in 
declining to argue the question of jarisdic- 
tion. Mr. Venkat How both in his affidavit 
and by the mouth of his Counsel offered an 
unqualified apology. We have no -:douht 
that a serious contempt of Court was com- 
mitted; but,-having regard to the unqualified 
apology which has been tendered, we do not 
think is necessary to take further. action. 

Munro, J.—I concur. 45 

Sauar Nair, J —I concur» , 





(s. c. (1911) 2-M. W. N. 188.) 
MADRAS HIGH COURT. 
CRIMINAL ÁrPRAL No. 88 or 1911. 
April 6, 1911. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Wallis. 
PATTAM.ASTHONY AND orHERS— 
PRISONERS—APFELLANTS 
versus 


EM PEROR— Oprosirs Pam. 
EvidencesAct (I of 1872), s. 82— Dying declaration — 
Culrable homicide not amounting to murder— Evidence 
insu fficient— Charge of grievous hurt. 
Where a dying man, after receiving extreme unctiog . 
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makes a declaration, it should generally be believed . 


to be true and acted upon. 

Where in the course of a riot the accused‘ who 
were armed with sticks gave blows, one.of which 
fell on the temple of the deceased, in consequence 
of whick he died four days after: 

Held, that the accused did not intend to cause 
death but only grievous hurt. 

Appeal against the order. of the Court 
of Session of the Tinnevelly Division in 
Case No. 111 of the Calendar for 1910. 

"Mr. T. Richmond, for the Appellants. 

Mr. €; F. Napier, for the Crown. 


Judgment.—We have no doubt that 


the- Sessions Judge is right in accepting the 
prosecution: evidence as substantially correct. 
We cannot believe that the dying declaration 
of the injured man, given after he^ d 
received extreme unction, is false ; and ib 
shows that the recollection of the only 
witness called for the defenca is not to be 
relied upon as regards the 3rd and 4th 
accused. His evidence was firsb given in 
the: Sessions Court some five months after 
the events: spoken to. 
that the facts are as found by the Sessions 
Judge, bub we do not think that they show 
that the accused -are guilty of culpable 
homicide. There was a riot in which the 
accused were armed with sticks and were 
.the aggressors, in the course of ' which 
the deceased received blows; one of which 


fell on his temple and led to his death 


-some’ four days later. The size of the 
sticks is not stated, but the Sessions Judge 
says they weré not dangerous weapons. We 
think the ciféutistances under which the 
injuries were caused, and the weapons used 


“do not lead to the inference that the accused. 


must have known that they were likely to 
cause the death of the deceased.- We, 
therefore, acquit them on the graver-charge 
of culpable homicide not amounting to murder. 
But we think the evidence is sufficient to 
warrant the inferencethat the accused intend- 
ed, to cause grievous hurt, and they, in fact, 
did cause it. 

We, therefore, convict tious of rioting and 
causing grievous hurt, under sections 147 
and 325, Indian Penal Code, and’ reduce the 


sentence on each to three years’: rigorous im- 


prisonment. e 
Conviction affirmed, sentence reduced. 


hadi 


We, therefore, find. 
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CALCUTTA HIGH COURT. 
FULL BENCH, . 
CORIMINAL Revision No. 1433 or 1909. 
September 5, 1911. 

Present; —Sir Lawrence Jenkins, KT, 
Chief Justice, Mr. Justice Woodroffe, Mr. 
Justice Mookerjee, Mr. Justice Carnduff 

and Mr. Justice D. Chatterjee. 
MEHI SINGH—Conmprarnant— 
PETITIONER 
versus 
MANGAL KHANDA-—AccusEp— OPPOSITE 


Parry, 

Criminal Procedure Code (Act V of 1898), ss. 250, 
423 (1) cl. (d)—Compensation, order for — Appellate 
Court, power of, to order compensation: 

Held by the Full Bench: (Jenkins, C. J. 
ing):— 

An Appellate Court has no power to! order com- 
pensation such as is contemplated by section 260 of 
the Criminal Procedure Code. 

Section 250, being confined by its terms to tho 
Courts of Magistrates trying cases in the first instance, 
does not confer the requisite power. Nor does clause 
(d) of seotion 423 (1), because an order for compen- 
sation is not “consequential or incidental” to an order 
of discharge or acquittal within the meaning of the 
clause, 

Kari Singh v. Tufani Dhamuk, 14 C. W. N. 212; 
Ind. Cas. 72; 11 Cr. L. J. 46, overruled. 


Full Beuch Reference in Criminal Rule 
agaicst the order of the Joint Magistrate of 
Monghyr, passed on appeal on October 5th, 
1909, (while setting aside" the convictions 
of the accused), directing the petitioner to 
pay compensation Rs. 25 to each of the 
accused.: 

The Rule came before a Division Bench 
(Stephen and  Carnduff, JJ.) for hear- 
ing which referred the same to the 
Full Bench on February.3rd, 1910, by the 
following 


ORDER OF REFERENCE. 


The petitioner before us lodged a eomplaint 
under sections 379 and 379/114 of the Indian 
Penal Code against three persons, who were 
convicted before a Deputy Magistrate. On 
appeal to a Joint Magistrate the convictions 
were set aside, and the Appellate Court found 
the case entirely false and called on the peti- 
tioner to show cause why he should not pay 
Rs. 25 compensation to each of the appellants 
under section 250 of the Criminal Procedure 
Code. No cavse being shown, the order to 
pay compensation was made absolute. A 


dissent- 


motion to set aside this order, was rejected 


by the District Magistratee We have issued 
a*Rule to show cause why the order for com- 
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pénsation should not be set aside on the 
ground thatthe Court had no jurisdiction 
to make an order or appeal granting compen- 
sation. 

The question we wish to refer is, has an 
Appellate Court power to order compensation 
under section 250 of the Criminal - Procedure 
Code P 

The question turns on the construction of 
sections 250 and 422 of the Code. The former, 
as far as it is relevant, runs as. follows :— 
"If, in any case instituted by complaint or 
upon information given to a Police Officer 
or to a Magistrate a person is accused before 
a Magistrate of any offence triable by a 
Magistrate, and the Magistrate by whom 
the case is heard discharges or acquits the 
accused and is satisfied that accusation 
against him was frivolous or vexatious, the 
Magistrate may in his diseretion direct the 
complainant to pay compensation to the ac- 
cused.” But, before making such direction, 
the Magistrate is to (a) record and consider 
any objection which the complainant may 
urge; (b) and if he directs compensation 
"state in writing, in his order of discharge or 
acquittal, his reasons for awarding compen- 
sation”; and by sub-section (3) a complainant 
who has been ordered by a Magistrate of the 
second or third class to pay compensation, 
may appeal from that order as if he had 
been convicted on a trial held by such 
Magistrate. Onthe terms of this section 
there can be no doubt that the only person 
who has power to award compensation under 
ibis the Magistrate by whom the case is 
heard. But it is contended that this power is 
conferred on the Appellate Court by section 
423 (1) (d) of the Code. This section enables 
an Appellate Court to take certain steps in 
cases of (a) acquittals, (b) convictions, and 
(c) other orders, and (2)to "make any amend- 
ment or any other consequential or *in- 
cidental order that may be just or proper." 
The question is whether the order of the 
Appellate Court in this ease is "consequential" 
asib is not suggested that it is "incidental", 
a term which seems to exclude any final order. 
Jt has been held by the High Court of Allah- 
abad that ib is not consequential. see Ballz 
Pande v. Chittan (1) and by this Court in the 
recently reported case of Kari Singh v. 


(1) 28 A. 625,3 A. L. J, 882; A. W. N, (1906) 145; 
8 Or. L. J. 441. è 
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Tufani Dhanak (2) that itis, The difference 
of opinion depends largely on first impres- 
sion, as the only authority referred to by 
either Court is a passage in Sir Henry 
Prinsep's Edition of the Criminal Procedure 
Code in a note to section 250, at page 950 of 
the 13th Edition which seems to us as we 
gather that it did to Stanley, C. J., to be 
carefully framed so as to raise the question 
but not to express any opinion as to its pro- 
per answer. Under ihese circumstances, and 
looking at sections 250 and 423 only, we 
agree rather with the Allahabad decision 
than with that of this Court. Primarily, we 
should suppose a consequential order to be 
an order that is the necessary consequence 
of the. Court's decision, as an order that an 
appellant whose conviction is set aside 
should be discharged from his bail bbnd or 
that any part of the fine .imposed on him 
should be re-paid; and we incline to sup- 
pose that an order which depends on the con- 
sideration of a question that has not been 
previously considered is not within the 
terms of section 423. We are more in- 
clined to take this view on consideration of 
section 106 (3), which is referred to by the 
Judges in this Court in the case above cited 
as an example of the policy of the present 
Code ofenlarging the powers of the Appellate 
Court. That enactment expressly enables 
the Appellate Court to bind a person down 
under section 106. This seema to show that 
an order to this effect is not a consequential 
order under section 423; and a power to 
bind down seems to be very much on the 
same footing as a power to award compensa- 
tion to an accused person, 

It has been argued. before us that if the 
Appellate Court has power to award com- 
pensation under section 250, the person 
against whom such order is made loses some 
of the safeguards provided by that section. 
In the first place, it is said that the provi- 
sions of section 250 (1) (a) would not apply 
to the Appellate Court, so that that Cóurt 
could not be obliged to record or consider ,ob- 
jections which the complainant might have 
been in a position to urge against the making 
of the order. In thesecond place, if pay: 
ment of compensation is directed by a second 
or third class Magistrate, the complainant 


cannot, if he cares to appeal, be made to 
(2) 14 C. W. N. 212; 6 Ind. Cas. 72; 11 Or. T. J, 
46, 
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pay compensation, unless there are two deci. 
sions against him; whereas, if compensation 
is directed in the first instance by an Ap- 
pellate. Court, there is only one. Neither of 
these arguments seems to us to carry any 
weight. On the other hand, in the present 
case it is, no doubt, inconvenient, to borrow a 
phrase from Stanley, C.J., that, where one 
tribunal has found a charge to be proved be- 
yond all reasonable doubt, another should 
find it to be not only false, but frivolous and 
vexatious. 

We regard the matters, however, as one of 
first impression, subject to the view ex- 
pressed in the two decisions we have men- 
tioned, and the indication given in section 1C6 
(3) of the meaning to be attached to the word 
“consequential” in section 423, 

We, therefore, refer the above mentioned 
question to a Full Bench of this Court. If 
the answer is Yes, the Rule in this case will 
be discharged. If it is No, the Rule will 
be made absolute, the order set aside, 
and any money paid under the order and 
in the hands of the lower Court must be re- 
funded. 

Babu Karunamoy Bose, for the Petitioner. 

Judgment.—tThe question referred to 
the Full Bench is whether an Appellate Court 
can order compensation such as is contemplat- 
ed by section 250, Criminal Procedure Code, 
1898. 

Section 250, being confined by its terms 
to the Courts of Magistrates trying cases 
in the first instance, does not confer the re- 
quisite power. But it is suggested that 
clause (d) of section 423 (1) does. 


Section 423 (1), which defines the powers 
of an Appellate Court in disposing of an ap- 
peal begins by setbing forth those powers in 
precise terms, and concludes with clause (d) 
which enables it to “make any consequential 
or incidental order that may be just or pro- 
per.” 


Now, in a Criminal Court, this phrase 
cannot be construed so liberally as to em- 
brace any and every ancillary order which is 
capable of being described as “consequential 
or incidental.” Otherwise, an Appellate Court 
affiming for instance, a conviction of kid- 
nappal of a woman, might add, and enforce, 
a direction that the offender should pay 
her, by way of maintenance, a monthly al- 
lowance, This can hardly be, 
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It would seem, therefore, that “conse- 
quential or incidental” orders, within the pur- 
view of the provision, must fall under one or 
other of the two heads. 

First, there are orders which follow as a 
matter of course, being the necessary com- 
plements of the main orders passed without 
which the latter would be incomplete or in- 
effective. Such are directions as to the re- 
fund of fines realised from acquitted appel- 
lants, or,on the reversal of acquittals, as 
to the restoration of compensation paid under 
section 250; and for them no separate anthor- 
ity is needed. 

Secondly, there are orders which, though 
ancillary in character, require more than 
the support of a Criminal Court’s inherent 
jurisdiction, and could not be passed without 
express authority. 

An order mulcting a complainant to com- 
pensate an accused for having been frivo- 
lously or vexatiously charged seems to fall 
under the second head. It does not neces- 
sarily follow or arise out of an order of 
discharge or acquittal, and it is not, per se, an 
order "consequential or incidental" thereto. 
For the issue primarily before the Court is 
whether the accused has been proved to be 
guilty or not, and the question whether the 
complaint against him was merely frivolous 
or vexatious, is another matter importing 
fresh considerations. The making of an 
award for compensation would, consequent- 
ly, seem toneed express authority and an 
order, therefore, is not "ennasequential or in- 
cidental” to an order of discharge or acquittal 
unless the dischargiag or acquitting Court 
has aliunde, power to makeit. In an ori- 
ginal Court itis by virtue of section 250, 

consequential or incidental" to an order 
of discharge or acquittal made there: but it 
is not quoad. alike order passed on appeal. 

"If this be so, then the clause can be relied 
upon only if it be sufficient to extend to an 
Appellate Court, to ba exercised by it 
mutatis mutandis, the special power given to 
an original Magisterial Court alone by sec- 
tion 250. But it falls short of this, and, so 
far as appears, ib never occurred to the learn- 
ed Judges who decided Hari Chand v. Fakir 
(3) that it could be appealed to inthis con. 
nection. It does not, like section 2 of the 
Supreme Court of Judicature (Jurisdiction) 


Act 1£04 (57 and 58 Viet. 0,6 d 
(3) 3 Bom. L. m^ s C16) or Order 
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"XLI, rule 33 of the Code of Civil Procedure 


1908, invest an Appellate Court with author- 
ity to make any order which ought to 
have been given or made by the Court 
below: nor does it, like section 107 of 
the latter, confer upon Appellate Court 
“the same powers” as Courts of Original 
Jurisdiction. It does not amplify tne 
"powers of Appellate Court: but what it 
does is to modify the exhaustive character 
which, without it, section 423°(1) would ap- 
parently have, and so to prevent any conflict 
between its special provisions and the gene- 
ral provisions of, e.g, section 517 or sec- 
tion 522. . | 

And, as the exercise of the power in 
question by~an Appellate Court would in- 
volve such an extreme measure of con- 
tempt for the judgment of the inferior 


‘Court concerned that it could but seldom 


"be used with propriety, it can readily be 
‘understocd why the Legislature should not 


‘the question 
negative. 


have thought it worthwhile—if, indeed, it did 
not think it actually inexpedient—to extend 
it to such a Court. 

For these reasons, the majority of ihe Full 
Bench are of opinion that the answers to 
ieferred should be in tho 


; Rule made absolute, 
Note.—The Chief Justice did noi sign the judgment 


“as he disagreed with the majority. 


D 


(s. €. 8 A. L. J. 927.) 
ALLAHABAD HIGH COURT. 
 ORIMINAL Revision No. 198 or 1911. 
June 15, 1911. 
Present: :—Sir George Knox, Kr., 
Mr. ‘Justice Piggott. 
RAM PRASAD axo ANOTHER— PETITIONERS 


versus 


EMPEROR-— Orrosirg Party. 

Penal Code (Act XLV of 1860), s. 297—Digging up 

.graves and exposing bones” of dead bodies—Entry of 
Joint owner on joint land with intent to commit wrong 
— Trespass. 

A joint owner of land who enters upon the land 
with the intention or knowledge that: he is about 
to do anacb which is wrongful to his fellow owner 
commits trespass. 

Queen-Empress v. Subhan, 18 A. 395, referred to. 

Wherea joint owner in the course of demarcating 
his share in jotht grove land, dugup certain graves 
which were in that rore and exposed the bones of, 


Judge, and 
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the persons buried there, inspite of the remonstrances 
of their relations is guilty ofan offence under section 
297 of the-Penal Code. 


Revision against the order. of ‘Additional 
Sessions Judge of Meerut. 

Mr. A. H. O. Hamilton, for the Applicants. 

Mr. A. E. Hyves Government’ Advozate, 
for the Crown. . 

Judgment.—Ram Prasai and Bhag- 
wan Das,who have been ‘convicted of an 
offence under section 297, Indian Penal Code, 
and have been fined under. 'that section, and 
in addition were bound over to keep the 
peace under section 106 ofthe: Code of 
Criminal Procedure, have put in a petition of 
revision and ask this Court. to revise the 
conviction and sentence on ' the ‘ground that, 
tke facts do not constitute sn offence under 
‘section 297, Indian Penal Code. The second 
plea contained in the petition of revision was 
not pressed. The facts found are that the 
accused went to a grove in Sindhauli to 
demarcate a certain share in the grove which 
had been purchased by the petitioner, Ram 
Prasad, a Bania, who has acquired a share in 
thé village of Sindhauli, In the course of the 
demarcation, the petitioner hadldug up certain 
graves, which were in this bagh, and exposed 
the bones of the persons buried there, in spite 
of the remonstrances of the relations of the 
persons buried. The persons buried were 
Syeds, residents of the village of Sindhauli. 
Theré is nothing to show that ‘the particular 
portion in this grove bad been either by act 
of Court or act of private parties set ‘apart 
and allotted to Ram Prasad'las the particular 
share of the grove to which Ae individually 
was entitled. We mention this to show that 
the question has not risen before us in this 
case as io what rights, if any, the residents 
in the village who have been in the habit 
of burying their dead in the grove may or may 
not have acquired even as against the pruprie- 
tor of the portion of the land in Which the 
grove lies. The argument before us has taken 
the line. that Ram Prasad, the petitioner, 
(and Bhagwan Das, his servant), being a 
joint owner in this grove, liad not, even on 
the facts proved, committed any trespass on 
the land in question. We have heard all that 
the learned Counsel could urge on behalf of 


-the pelitioners. No precedent was cited to us 


in eupport of the contention that a person 


-who enters upon land belonging to himself 


with the intention of doing a wrongful act to 
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joint owner. does not commit trespàss. We 
know of nó authority which carries the case 
so faras this. Ib appears to us that a joint 
owner of land who enters upon the land with 
the intention or knowledge that he was about 
to do an act which was wrongful to'his fellow- 
owners does commit terspass. We are not 
in any way concerned with what is known in 
the Penal Code as a criminal trespass. That 

isa separate form. of trespass which has its 
` own express definition. One of the Judges of 
this, Bench had to consider the case on a pre- 
.vious occasion, namely, Queen-Hmopress v. 
Subhan (1); in which a person went upon a 
| property with the knowledge of the owner and 
apparently with his wish that certain graves 
. should bè ploughed. , The case is, of course, 
not exactly i in point, but it was there held 
that trespass could be committed on the 
land entered upon. with the knowledge and 
consenb of the owner. We find no reason 
to interfere with the view taken by the 
learned Judge of the Court below, and we 
dismiss this petition. 


: Application rejected. 
(i) 18 A. 895. 


[a. c. (1911) 2 M. W. N. 191.) 
MADRAS HIGH COURT. 
CURIMINAL, Reviston Case No. 109 or 1911. 
CRIMINAL RAVISION Petition No. 83 or 1911. 
- .*, April 4, 1911. 
Pr esent; —Sir Ralph Benson, Judge, and 
.. 1 gMr,, Justice Wallis. : 
SADAYA, PILLAI—PsTIT(ONER 


& 7 versus 


EMPEROR __Orrostre PARTY. 

AJurisdiction—Kidnapping from lawful guar dianship 
—Occurrence at a place beyond jurisdiction—Order of 
committal quashed. 

A. was convicted of kidnapping a girl from lawful 
guardianship by the Joint Magistrate at Chingleput. 
It appeared that A.’s offence consisted in the fact 
that B. produced the girl at Trichinopoly before 
A. and said she was his daughter; A. too easily 
accepted this statement and registered the girl there 
with a view toher being sent to Ceylon. The Sessions 
Judge, Chingleput, on appeal acquitted A. in regard 
to the offence of kidnapping from lawful guardian- 
ship but directéd that A. should Ye committed for 
trial for the other offence: |’ 


Held, thatas the char go, on which the Sessions 

Judgc directed A.’s committal, related to occurrences 

- at Trichinopoly which was not within his jurisdiction, 

his order directing committal was without jurisdic- 
tion. 
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Petition, under sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise the judgment of 
Sessions Court of Chingleput in. Criminal 
Appeal No. 3 of 1911, presented agaiust 
the order of the Court of the Joint Magis- 
trate of Chingleput in QOCalendar Case No. 
146 of 1910. 

Mr. T. Richmond, for the Petitioner. 

Mr. C. F. Napier, for the Crown. 

Order.—The Sessions Judge has 
distinctly found that the appellant was not 
guilty of kidnapping the girl from lawful 
guardianship and that it was doubtful if 
he ever even saw her before Murugan pro- 
duced her at Trichinopoly and said she was 
his ‘daughter. His judgment shows that 
in his opinion the offence of the appellant 
was in too easily accepting this statement 
made to him at Trichinopoly and in re- 
gistering the girl there witha view to her 
being sent to Ceylon. The charge on which, 
therefore, the Sessions Judge has committed 
him relates to occurrences at Trichinopoly 
which isnot within the jurisdiction of the 
Sessions Judge. i 

On this ground, we must set aside so 
much of the order of the Sessions Judge 
as directs. the appellants to be committed 
for trial. The Sessions Judge has acquit- 
ted the appellant in regard to. the charge 
on which he was convicted by. the Sub. 
Divisional Magistrate. This is correct on 
„the facts. found by the Sessions Judge. 
We do not interfere. The bail is 


: dig» 
charged. 


Order for committal set aside. 


BOMBAY HIGH COURT. 
URIMINAL ÁePLICATIUN FOR Revisioy No, 412 
or 1910. 

February 1, 1911. 

Present: —Sir N. G. Chandavarkar, KT., 
-Judge, and: Mr. Justice Heaton. 
EMPEROR 
tersus 
GULAM HUSAIN HAJI DILLA DALAL 
AND ANOTHER—APPLICANTS, 

Criminal Procedure Code (Act V of 1908), ss. 110, 


113, 496 —Security for good behaviour— Person b 

h 
before a Magistrate illegally — Bail — Power to call for 
bail. 

A. was summoned by tho Police and then pl 
before a Magistrate who called upon A. sus 
security under section 110, Griminal Procedure 
Code. Tho _ Magistrate pgstponed the hoaring of 


. 
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the ease and bound over A. in the sum of Rs. 260 
for appearance on the next dale. 

A. was not arrested by the Police on a warrant. 
A, applied to the High Court for the setting aside 
of the proceedings ou the ground that the pro- 
cedure laid down in the Criminal Procedure Code 
for action under section 110 was not followed : 

Held, (1) that, whether -L was brought before the 
Magistrate legally or illegally, and whether, he was 
under arrest or not, the Magistrate was justified 
in treating 4. as a person present in Court, and 
tha Magistrate must be taken to have acted 
under section 118 of the Criminal Procedure 
wer That, under the circumstances of the case, 
the Magistrate had the power to require bail from 4. 

Queen-Empress v. Cocha Rai, 6 N. W, P. H. O, R. 
366, followed. 

Facts.—About the 10th December 
1910, the petitioners were sent for by an 
Inspector of the Bombay Police, and on 
their appearing in compliance therewith 
the said Police official inquired of a sub- 
ordinate of his what Magistrate’s day it was 
for disposing of Police cases, and on his 
‘being informed that it was Mr. P.H. 
Dastur's, they were informed that they would 
be sent for again later on. 

On the 12th idem, the petitioners were 
again sent for and they complied with the 
order of the Police official. 

The petitioners were then walked off to 
the Court and placed before Rao Bahadur 
C. H. Setalwad. 

The petitioners were not informed of any 
charge against them under the Indian Penal 
Code and they were not placed under Police 
custody. " 

The Magistrate informed the petitioners 
that as the work of Police cases was heavy 
that day, the ‘proceedings against the peti- 
tioners were postponed to the 16th instant. 

Wo charge against the petitioners was 
laid under the Indian Penal Code in the 
Police charge sheet, but they were called 
upon to furnish security under section 110 of 
the Criminal Procedure Code. : 

The Magistrate on postponing the hearing 
of the proceedings, bound over the petitioners 
in the sum of Rs. 250 each for appearance on 
the 16th instant. . 

The petitioners were not served with any 
notice intimating to them on what complaint 
or complaints they have been called upon to 
furnish security under section 110 of the 
Criminal Procedure Code. . 

The petitioners applied to the High Court 
praying the. Court 
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(1) to send for papers from the Court of 
the Magistrate; 

(2) to sebaside the proceedings under 
which the petitioners were placed before the 
Magistrate; 

(3) to set aside the order of bail, since 
under section 110, Criminal Procedure’ Code; 
no provision has been made for the taking 
of such bail; ` 

(4) to order a transfer of the case to the 
Court of some other Magistrate; 

(5) to grant such other and further're- 
lief aud order as to the Court may deem ne- 
cessary in the ends of justice. 

Judgment. 

Chandavarkar, J—We see no reason 
whatever to hold at the present stage that 
the Magistrate's proceedings were illegal. 

As to the Ist point made by Counsel that 
these persons were brought into Court 
without any warrant of arrest, L think that 
is a question which is not pertenent to the 
present proceeding. It may be that they 
were brought before the Magistrate legally 
or it may that they were brough$ illegally 
and that the Police had no right to arrest 
them, if they were arrested without warrant. 
We must take it that the Magistrate acted 
under section 113 of the Criminal Proce- 
dure Code. and treated the petitioners as 
persons who were present in Court. 

Asto the 2nd point, namely, that the 
‘Magistrate had no jurisdiction to pass: an- 
order for bail, I think the provisions of 
section 496 are large enough to empower a 
Magistrate to require bail for persons in the 
circumstances of the present, case. See 
Queen-Fmpress v. Cocha Rai (1). 

For these reasons, this application must, 
in my opinion, be rejected. 

Heaton, J,—I concur in the order proposed 
I can find nothing illegal in the Magistrate’s 
proceedings. It seems tome that whether 
the applicant was under arrest or was not 
under arrest, the Magistrate was empower- 
ed by section 496 of the Criminal Procedure 
Code to require, as he did, that bail should 
be furnished. He was also empowered by 
the provisions of section 344 to adjourn the 
proceedings. Therefore, it seems to me that 
his action was covered precisely by the pro- 
visions of the Code of Criminal Procedure. 


Application rejected, 
(1) 6 N. W. P. H. C. R. 866, 
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[s. c. (1911) 2 M. W. X. 196.] 
MADRAS HIGH COURT. 
Criminal Revision Case No. 220 or 1910. 
September 6, 1910. 
Present:—Mr. Justice Miller and 
Mr. Justice Munro. 

E. R. LOGHAN —OCoOMPLAINANT—P ET!'TIONER 
versus 
S. W. ROMER-—RESPONDENT— À CCUSED, 

Criminal Procedure Code (Act V of 1808), ss. 36,37 
— Justice of the Peace, power of — Indian Foreign Juris- 
diction Order in Council, 1902—Government of India 
Notification No. 2770 F. B. dated July 14th, 1904. 

. The powers conferred on Justices of Peace, by 
virtue of Notification No. 2770 F.B, of 14th July 1904, 
are the ordinary powers conferred on first Class 
Magistrates under section 36 of the Criminal Pro- 
cedure Code, and do not include powers with which 
a Magistrate of the first Class may be invested under 
section 37, 

The power to entertain complaints is not one of 
the ordinary powers of a first Class Magistrate. 

Petition, under sections 435 and 439 of the 
Criminal Procedure Code and Notifications 

of the Governor General in Council No. 178 
dated the 23rd September 1874, and No. 
2614 J. dated the 6th August 1890, praying 
the High Court to revise the order passed by 
Mr. Richards, one of His Majesty’s Justices 
of the Peace within the State of Mysore, ~ 
dated the 18th day of April 1910, in 
Criminal Case No, 3 J. P. of 1910. 


The Notification No. 2770 F. B. referred 
to in the judgment runs as follows: — In 
exercise of the powers conferred by the Indian 
(Foreign Jurisdiction) Order in Council 
1962, the Governor-General in Council is 
pleased to direct'that any European British 
subject appointed either by name or by 
virtue of his office to be a Justice of the Peace 
in or for any country or place beyond the 
limits of British India shall have in pro- 
ceedings against European British subjects 
or persons accused of having committed 
offences jointly with such subjects, all the 
powers conferred by the Code cf Criminal 
Procedure, 1898 (Act V of 1898) on Magis- 
trates of the Ist Class who are Justices of 
the Peace and European British subjects.” 

Messrs. B. W. N. Lawrance and C. S. 
Govindarajuiu Mudaliar, for the Petitioner. 

Mr. P. S. Sivaswamy Iyer, for the Opponent. 


Judgment. Wo think the conclu- 
sion arrived at in the order under reference 
isright. By virtue of Notification No. 2770 


F. B. of the 14th July 1904, any person, . 


&ppointed a Justice of the Peace in any 
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country beyond the limits of British India, 
shallhave, in proceedings against European 
British subjects, all the powers : conferred by 
the Code of Criminal Procedure of 1898 on 
Magistrates of the 1st Class who are Justices 
of the Peace and European British subjects, 
Theonly question, as we understand the 
present case, is what powers are conferred 
by the Code of Criminal Pr cedue upon 
such Magistrate? We think ib is clear that 
they are the powers referred to in section 36 
of the Criminal Procedure Code as therein- 
after respectively conferred upon them and 
specified in the third schedule und styled 
ordinary powers, and we think that the 
language of the notification cannot be 
read as including powers with which, by virtue 
of section 37 of the Code, a Magistrate of the 
Ist Class may be invested by one or other 
of the authorities mentioned in that section. 
The power to entertain complaints is 
not one of the ordinary powers of a 1st Class 
Magistrate. The petition is dismissed. 
Petition dismissed, 





(s. c. 15 C. W. N. 1051.) 
CALCUTTA HIGH. COURT. 
Ceusar Revision No. 709 or 1911. 
August 2, 1911. 

Present; —Mr. Justice Holmwood and 
Mr Justice N. Chatterjen. 
PURNO CHANDRA GHOSH—Petiriover 
versus 
HURISH CHANDRA GHOSH—Opposirg 
Parry. 

Criminal Procedure Code (Act V of 1908^, s, 4 (h) — 
Complaint —Petition. asking for Police warning upon 
accused, if complaint —Penal Cole (Act XLV of 1869), 
s. 211. 

A petition making certain charges against a person 
and asking for an order on the Police to warn that 
person in the first instance, is not a “complaint” 
within the meaning of section 4 clause (A) of the 
Criminal Procedure Code, and no sanction to 
progecute the petitioner under section 211, Indian 
Penal Code, can be granted. 


Rule against the order of the Chief Presi- 
dency Magistrate of Calcutta, dated May 29th 
1911, refusing to grant a sanction to prosecute 
the opposite pariy under section 211, Indian 
Penal Code, for bringing a false complaint, 

The order of the Magistrate was as follows: — 

"I am asked to decide whether the 
complainant, Purno Chandra, should be 
given sanction to prosecute Hurish Chandar 
under section 211, Indian Penal Code, in ras- 
pect of a petition filed in Gourt on 21st Janu- 
aty 1911, in which the latter made certain 
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charges against the former and asked for an 
order onthe Police to warn the accused 
(Purno) in the first instance. What is known 
asa Police warning is irregular and not 
authorized by Criminal Procedure Code, but it 
is generally recognised as a most useful means 
of preventing crime and settling disputes 
which might lead to criminal litigation, the 
eosts of which parties might be unable to 
bear. This case has been brought before 
the High Court by Purno Chandra, and the 
learned Judges have pointed out to the 
Magistrate that ‘ifthe finds it necessary to 
‘carry these proceedings further he must 
dispose of the complaint before ordering a 
prosecution.’ The complaint referred to 
js the said document filed on 21st January. 
Hurish has not asked me to dispose of the 
complaint and I do not think that it is neces- 
sary to do so, ard, therefore, as until (if ever) 
it is disposed of, proceedings under section 
211, Indian Penal Code, cannot gc on, l 
refuse the application of Purno Chandra for 
liberty to prosecute under section 210, Indian 
Penal Code: I say nothing as to his rights, if 
any, under sections 182, 560, Indian Penal 
Code. ” 

Babus Atulya uos Bose and Manmotha 
Nath Mukherjee, for the Petitioner. . 

Mr. K. N. Ohoudhurt, and Babus Susil 
Madhub Mullick, for the Opposite Party. 

Judgment.—We are of opinion that 
this Rule must be discharged, inasmuch as 
there is no criminal complaint within the 
meaning of section 4 of the Code of 
Criminal Procedure upon the record, and the 
‘Magistrate, therefore, was neither bound to 
issue .process nor to dismiss the petition. 
The petitioner has his remedies in other 
ways which we need not specify. 

^ 7 Rule discharged. 





(s. €. 8 A. L, J. 1097.) 
ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 318 or 1911. 
July 28, 1911. 

Present: — Mr. Justice Chamier. 
SHARIF AHMAD— APPLICANT 

: versus 
ESMPEROR-—O»rosrrs Party. 

Criminal Procedure Code (Act V of 1898), s. 109- ~ 
“Give satisfactory account of himsel{”, meaning of— 
Security for good behaviour, 

The phrase “give satisfactory account of himself” 
in gection 109 of the Criminal Procedure Code, 1898, 
does not mean that thg person should satisfy tho 
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Magistrate that he spends his time, or at least his 
leisure hours in, a satisfactory manner. 

A Municipal peon, whose residence and occupation 
are well-known but who is said to prowl about at 
night, to be a companion of scoundrels, to bolt from 
the Police and to be armed with and using a lathi, 
cannot be said to be a person who is unable to give a 
satisfactory account of himself, and cannot be bound 
down under section 109 of the Code. 


Revision against an order of the Sessions 
Judge of Saharanpur, rejecting the applica- 
tion of the accused. 

Mr. Balram Ohandra saka; for the Ap- 
plicant. 

The Government Advocate, for the Crown. 

Judgment.—tThe applicant and four 
others were called upon by a Magistrate under 
section 109, Code of Criminal Procedure, to 
show cause why they should not be ordered 
to execute bonds with sureties for their 
good behaviour. According to the order 
initiating the proceedings, action was taken 
against them on the ground that they were 
habitual thieves and robbers and were taking 
precautions to conceal their presence within 
the limits of the Magistrate’s jurisdiction. 
There is ro evidence that the applicant is 
a habitual thief or robber, or was taking 
precautions to, conceal his presence within 
the Magistrate’s jurisdiction. The Magistrate 
seems to have required him to furnish 
security because he could not “give a 
satisfactory account of himself” (see clause 
(b), section 109, Code of Criminal Procedure). 
The. applicant is & peon in the employ of 
the, Municipality. His place of residence 
and occupation were well known. It seems 
to me that heis not a person of whom it 
can be said that he was unable to give a 
satisfactory account of himself. The District 
Magistrate on appeal says that the applicant 
prowls about at night and isa companion 
of scoundrels and that he bolts from the 
Police and is armed with and uses a lathi. 
The Magistrate seems to think that the 
words "give a satisfactory account of himself” 
mean satisfy the Magistrate that he spends 
his time, or at least his leisure hours, in a 
satisfactory manner. I cannot agree, 
Whether there was ground for taking action 
against the applicant under any other sec- 
tion, I cannot say. But it seems to me 
that the proceedings taken under section 
109, Code of Criminal Procedure, cannot 
be supported. I set aside the Magistrate’s 
order. 

Order set aside. 


- 
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CALCUTTA HIGH COURT. 
, Seconp’ Crvin APPEAL No. 2519 or 1910. 
September 5, 1911. 
Present; —Mr. Justice Moókerjee and: 
Mr. Justice Carndiff. 
_LOKENATH BIDYADHUR MOHAPATRA 
— DEFENDANT— ÁPPELLANT 
versus 


JAHANIA BIBI--PiAIsTIFF— 


RESPONDENT. 

Jalkar—Fishery vight—Easement— Right of fishing 
in another's waters traced back to end of 18th Century 
— Limitation Act (XV of 1877), s. 26, Sch. IT, Art. 144 
— Whether proof of right having beensexercised within 2 
years before suit, necessary —Injunction where disturb- 
ance by an unauthorized act—Suit for possession where 
complete ews lusion —Fishery vight—Interest in im- 
moveable property. | x 

Under section 26 of the Liniitation Act, 1877, a 
right of' fishing i in another's waters, falls within the 
description of : an easement. s 

Chindee v. Shib, 5.0. 945; 6 O.L.R. 269, relied upon. 

Where a plaintiff claims any such statutory 
right of easement, itis necessary for him toyprove 
that -the tight was exercised within two years ‘before 
the commencement of the suit, ` But not so‘where 
the plaintiff traces back the existence of the right to 
the end of the 18th Century. 

A suit for injunction will lie where there has béen a 
disturbance of the exercise of a right of: fishery by an 
unauthorized act; but there isa substantial difference 
between isolated acts of trespass which amount to 
disturbance of the exercise of the right of fishery, 
and complete exclusion of the party who sets up the 
right from entry upon the land when covered by 
water with à view to the exercise of his right. Ina 

.case of the latter description, the party ‘aggrieved 
may sue in ejectment. 

A right of fishing in another’s w aters relates to an 


. interest i in immoveable property within the meaning 


of Article 144 of Schedule IL'of the Limitation 
Act, 1877. 


Appeal from. ‘the ' decree of the Districb 
Judge of Cuttack, dated June 4th, 1910, mədi- 
fying that of the Sub- Judge of that District, 
- dated March 8th, 1909. : 

“Babu Provash Oh.ndra Mitter, for the Áp- 
pellant 

Babus makali Muterjee and Monmohan 
Dutt, for the Respondent.  : z 


` Judgment. This appeal is directed 
against a decree in a suit for' declaration of 
title to a fishery and forrecovery of posses- 
sion thereof with mesne profits. "The'plain- 
tiffs, now respondents, are proprietors of au 
Estate Gopinathpur along with the;third de- 
fendant. The first defendant, who is appel. 
lant in this Court, is the proprietor of Estate 
Bara Bena Kula. The case for thé plaintiffs 
js that the mney within the ‘ambit of the 
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. the estate of the plaintiffs. 
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ig annexed to 
They allege that 
this right of fishery has been exercised by 
them and by their predecessors-in-interest 
from time immemorial, but since the 15th 
November 1895, the first defendant and his 
tenant, the second defendant, have prevented 
them from exercising this right. The 
plaintiffs thereupon instituted asuit for the 
enforcement of their ‘right, but, for reasons 
not necessary to state here, withdrew from 
that litigation with liberty to institute a 
fresh suit. The present action was next 
commenced on the 10ch January 1906. It 
is necessary to state at this stage that the 
plaintiffs claim to exercise their right of 
fishery over different portions of the estate 
of the first defendant at different seasons 
of the year; they claim aright of fishery, 
firet, from the month of Asarh to Aswin over 
that portion ofthe estate of the defendant 
which is over- flooded by the water of the 
lake Chilka; secondly, frcm the month of 
Aswin to Chaitra in twelve khals or jamas, 
that is, channels which are left full of water 
and connected with the Chilka, even after the 
flood has begun to subside, and thirily from 
the morth of Chaitra to Jyet in khals where 
the water remains, though no longer con- 
nected with the lake. The defeudants re- 
sisted the claim, substantially, on the ground 


estate of the first defendant 


that the right seb up never existed, that 
the. suit, framed as it was for ejectment 
and damages, was not maintainable, and 


m in any event, the claim was baried 
by limitation. The Court of first instance 
found upon the question of title in favour 
of the plaintiffs, in sé far as the claim 
related to the exercise of the right of 
fishery between Asarh and Aswin, and also 
in respect of ten out of the twelve klinis 
during the months of Aswin to Chyet. As 
regards limitation, the Court overruled the 
plea, except in respect of the exercise 
of. the right of fiskery during Bysak and 
Jyet. Both parties were dissalisfied with 
this decision, and each challenged it on ap- 
peal in so far as it was adverse to his 
claim. The learned District Judge held 
that the right of fishery of the first descrip- 
tion had been proved, that the second also 
had been established in respect of all the 
twelve khals, but that the claim for the 
third was barred by limitatibn, The first 


806 


LOKENATH BIDYADHRUR v. JAHANIA BIBI, 


defendant has now appealed (o this Court, 
and on his behalf the decree of the District 
Judge has been assailed, substantially, on 
three grounds, namely, first, that upou the 
facts found, the plaintiffs have no subsisting 
right of fishery, capableof enforcement against 
the defendants ; secondly, that the suit has 
not been properly framed in ejectment, and 
thirdly, that the claim is barred by limi- 
tation, 

In so far as the first of these grounds is 
concerned, there is, in our opinion, no sub- 
stance in it. The plaintiffs do not set up 
a prescriptive right cf fishery under sec- 
tion 26 of the Limitation Act of 1877. No 
doubt, under that statute a profit a prendre, 
such as a right of fishing in another's 
waters, falls within the description of an 
easement [ Chundee v. Shib (1)]. If the plain- 
tiffs had claimed any such statutory right 
of easement, ib would have been necessary 
for them to prove that the right had been 
exercised within two years before the com- 
mencement of the suit. The plaintiffs, how- 
ever, have traced back the existence of the 
right to at least the llth December 1780, 
long anterior to the British occupation of 
Orissa in 1808. The conveyance of the 
Estate Gopinathpur of that date shows, that 
even ai that time the right of fishery over 
the waters of the Estate Bara Bena Kula was 
treaied as annexed to the proprietorship of 
the former Estate. We have, next, a docu- 
ment of the 1st July 1815, whereby the rc- 
venue of Estate Gopinathpur appears to 
have been settled in perpetuity: there also 
the fishery is treated as annexed to Gopirath- 
pur, We have, finally, a proceeding of the 
Collector of Puri dated the 12th September 
1836, by which the objection of the proprie- 
tor of Bara Bena Kula was maintained, that, 
so far as his liability to pay revenue was 
concerned, the fishery should be excluded 
from the assets of his estate. The Subordi- 
nate Judge and the District Judge have re- 
ferred to numerous other documents to 
fortify the position that the plaintiffs, as 
proprietors of Gopinathpur, are entitled to 
this extra territorial fishery over the lands 
of the Estate Bara Bena Kula. In our opi- 
nion the conclusion of the Courts below 
that the plaintiffs have the right of fishery 
claimed by them, possibly under some 


(1) 5 C. 945; OC. L. R. 209. 
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lost grant, is, unassailable in second ap- 
peal. The first ground taken on behalf 


of the appellant cannot, therefore, be sus- 
tained. 

In support of the second ground urged on 
behalf of the appellant, it has been con- 
tended that if the rights of the plaintiffs 
have been invaded, their remedy is by way 
of a suit for an injunetion and not for 
ejectment. In support of this proposition, 
reference has been made to the observations 
of Westroppe, C. J, in Baban v. Nagu (2) 
anda passage from  Fanham on Waters, 
Volume IT, page 1447. It has been argued, 
on the other hand, that the plaintiffs claim 
an exclusive right of fishery on the lands of 
the defendant at certain seasons of the year, 
2nd that during these seasons, the plaintiffs 
are essentially entitled to possession of the 
land under water. As observed by West- 
roppe, C. J., in Baban v. Nagu(2), ihe various 
forms of action known in Engiand have never 
been in force in this country and no useful 
analogy can, therefore, be drawn from this 
source. It may be pointed out, however, 
that a fishery may be leased and is so for real 
estate that it is subject to dower [Holfood 
v. Pritchard (8) Rex v. Old Arlesford (4); 
Swanwick v. Varney (5), Bacon's Abridg- 
ment Tit Dower:. It has also been held that 
trespass lies for the disturbance of an 
exclusive right of fishing attached to the 
soil (Child v. Greenhill (6); Smith v. 
Kemp (7); Holfood v. Bailey (8); bat it 
has been held that the action of forcible 
entry and detainer will not lie [Van Duken 
v. Deeler (9)]. The cases’ of Molineaus v. 
Molineaux (10) and Waddy v. Nedin (11), ap- 
parently recognise the principle that an ac- 
tion of ejectment may be maintained for n 
fishery. The case of Rex v. Old Arlesford (4) 
points to the same conclusion, thouzh that 
case related toa territorial fishery (Adams 
on Ejectment, page 20, Woolrych on Waters; 
92). An injunction has been granted where 

(2) 2 B. 19 at p. 54. 

(3) 3 Ex^h. 793; 18 L. J. Ex. 815. 

(4) 1 T. R. 858. 

(5) 30 W. R. Eng. 79; 45 L. T. 716; 46 0. P. 613. 

(6) Cro. Car. 553. = 

(7) 2 Salk 637; Carth 285; Comb. 11, 433, 461; 4 
Mod. 186. 

(8) 13 Q. B. 426; 18 L. J. Q. B. 109; 18 Jur. 278. 

(9) Pen 108. 

(10) Cro. Jao. 146. 

(11) 8 Mod. 276. 
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there has been disturbance of “the exercise 
of a right of fishery by an unauthorized act 
as where fresh water has been polluted, 
[ Aldred’s case (12); Attorney, General v. Bir- 
mingham (13); Oldaker v. Hunt (14) and Fitz- 
Geraldy. Firbank(15)], or tidal water has been 
excluded [Bridges v. Highton (16)] so as to 
destroy a private right of fishing [see also 
Bostock v. North Staffordshire Ry. Company(17), 
and Pary v. Thornton (18). 1t has, however 
been sometimes said, that injunction will lie 
to restrain interference with ‘exclusive fishery 
rights, where there is no adequate remedy at 
law, [Allen v. Donelly (19)]. In our opinion, 
there is substantial difference between 
isolated acts of trespass which amount to 
: distarbance of the exercise of the right of 
fishery, and complete exclusion of the party 
who sets up the right from entry upon the 
land when covered by water with a view to the 
exercise of his right. In a case of the latter des- 
cription, there is no good reason on principle 
why the party aggrieved should not sue in 
ejectment, It need not be disputed that, under 
the law of England, trespass will lie against 


any one interrupting or interfering with an- 


other's right of fishing even against the owner 
of theland[ Humil/on v. Donegal (29); Whelan 
v. Hudson (21); see also Wenman v. Macken» 
2te(22); Olarke v. Mercer(23); Acheson v. Henry 
(24); Chrichlon v. Cotery (25) and Britelow v. 
Orimicin (26)]. Butthis is not inconsistent 
with the view that where, as here, the plain- 
tiffs have been completely refused all access to 
the land of the defendant, when covered by 
water, and have thus been successfully depriv- 
ed of the exercise of their right, they may sue 
to eject the defendants. We must, therefore, 
overrule the second ground that the suit has 
not been properly framed. 

Tn support of the third ground it has been 

(12) 9 Coke 59 a. 

(13) 4 K. & J, 528. 

(14) (1855) 6 De G. M. & G. 376; 1 Jur. (x.s.) 785; 
3 Eq. R. 671; 8 W. R. 296. 

(15) (1897) 2 Ch. 96; 66 L. J. Ch. 529; 76 L.T. 584. 

(16) (1845) 11 L. T. 653, 

(17) 5 De G. & S.584, 25 L. J. Ch. 325; 2 Jur. 
(x. s ) 248; 4 W. R. 336. 

(18) L. R. fr. 23 Eq. 402. 

(19) (1856) 5 Ir. Ch. R, 229. 

(205.3 Ridg. 811. 

(21) Tr. R. 6 C. L. 283, 

(22) 5 E. & B. 447; 25 L. J. 
1015, 1049 n; 3 W. R. 626. 

(23) Y F. & F. 492. 

(24) Tr. R. 7 C. L. 486. 

(25) 19 W, R. Eng. 107. 


Q. B. 441 Jur. (x. s.) 


(26) 8 App. Cas. 641, 


INDIAN OASES, 


307 


urged that the suit is barred by limitation, 
because it has not baen broaght within six 
years from the time when the right to sue 
accrued, within the meaning of Article 120 of 
the second Schedule of the Limitation Act of 
1877. It has been argued, on the other hand, 
that Article 120 is the final and residuary Arti- 
cle to which recourse is permissible, if the 
Court is clearly satisfied that no other Article 
is applicable, and it has been suggested that 
either Article 142 or Article 144 is applicable. 
It has not been disputed that, if either of these 
Articles governs the matter, there is no bar 
of limitation in this case, in e> far as the 
claim of the plaintiffs has been successful. 
With reference to Article 142, it has been ar- 
gued by thelearned Vakil for the appellant 
that this is not a suit for possession of im- 
moveable property, and reliance has been 
placed upon the decision of the Full Bench 
in Fadu Jhala v. Gour Mohun (27), where it 
was ruled that a possessory action could not 
be maintained under section9 of the Specific 


"Relief Act for the possession of a right to fish 


in a khal, the soil of which does not belong to 
the plaintiff. On the other hand, ieliance 
has been placed by the respondents upon Ram 
Gopal v. Nurum ud-din (23) in which it was 
held that a right of fishery is immoveable 
property within the meaning of section 103 of 
the Transfer of Property Act. Ithas further 
been argued that, even if the right of fishery 
in question cannot be treated as immoveable 
property withia the meaning of Article 1-42 
of the Limitation Act, it is at least an interest 
in immoveable property within the, meaning 
of Article 144, Tt will be observed that the 
scope of Article 144 is wider than that of 
Article 142; the latter refers to suits for 
possession of jmmoveable property, the for- 
mer includes, in addition, interests in immove- 
able property. As at present advised, we find 
it diffieult to hold, notwithstanding the deei- 
sion in Ram Gopal v. Nurum-ul-din (22) 
[which apparently does not accurately state 
the effect of the opinion of the majority of 
the Full Bench in Fudu Jhala v. Gour Mohan 
(26)] that a right to extra territorial fishery 
is immoveable property forall purposes. But, 
jn our opinion, there is no room for reason- 
able doubt thata right of this description 
relates to an interest inimmoveable property. 


In support of this proposition,, reference may 
(27) 19 C. 644. E 
(28) 20 C, 446. 


$08 
.RALLA RAM v. MALAWA RAM. 


be made to the decision of their Lordships of 
the Judieial Committee in Mahrana Fateh Singh 
v. Desai Kahen Rai (29). The interest of the 
plaintiffs possesses the qualities, both of 
immobility and of indefinite duration, and 
also issues out of immoveable property; it is 
consequently an interest in immoveable pro- 
perty. Bat for the right acquired by the 
plaintiff, the defendant, as proprietor of his 
land, would have been entitled exclusively 
toexercise a right of fishery over bis land 
when flooded by water from the lake: that 
right has legally vested in the plaintiffs, 
and has become annexed to the proprietor- 
Bhip of the estate owned by the latter. To 
this extent, therefore, the rights incident to 
the pn of the eslate of the defendant 
have been abridged: to that very extent the 
plaintiffs have acquired an interest in the 
immoveable property of the defendant. The 
view we take is supported by the cases of 
Mohant Deo Surun v. Ismail (80) and Par- 
buthy Nath v. Madho Paroc (31). See also 
Radha Mohun v. Neel Madhub (32); Maka- 
nanda v. Mongala (33) ; Karupam Zeminddr 
v. Merange (34) ; Amrita Nath v. Mate Lol 
(38). It follows that țhe suit may rightly 
be treated as a suit for possession of an in- 
terest in immoveable property within the 
meaning of Article 144 and is, therefore, 
fob barred by limitation except in so far as 
the defendants have been in adverse posses- 
sion for more than twelve years. The third 
ground taken by the appellant consequent- 
ly fails. 

The result is that the decree of the District 
Judge is affirmed and this appeal dismissed 
with costs. ` ' 


` — Appeal dismissed, 
(29) 11. A. 34 at p.69; 21W. R. 178; 18 B. L. R. 
254. . 
(30) 24 W. B. 300. - 
(31) 8 C. 276; 1 C. L. R. 592. 3 * 
, (82) 24 W. R. 200. 
. (83) 8 C. W. N: 804: 
. (34) 5 M. 253. ` 
(35) (1889) 4 C. P. L. R. 16. 
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(s. c. 123 P. W. R. 1911.) 
. PUNJAB CHIEF COURT. 
Sgconp Civit APPEAL No. 237 or 1960. 
January 20, 1904. | 
Present: —Mr. Justice Anderson and 
. Mr, Justice Robertson. . 
RALLA RAM-—PLrAINTIFF—A PPELLANT 
versus 
MALAWA RAM AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Hindu Law—Inheritance — Custom— Brahmans of, 
Jullundur City—Nephew not entitled to succeed in 
presence of uncle. : 

Brahamins who live in towns.ai.d who have birt as 
well as revenue paying land are _ not agrioulturists 
and, are, therefore, governed by. Hindu Law in matters 
of alienation and succession. 

Where in a separated’ family, holding joint-family 
property, brothers are entitled to succeed under Hindu 
Law to the property ofa deceased brother, a nephew 
is not entitled to inherit) with the brother of a 
deceased brother, ` c 


Further-appeal from the order of the Divi- 
sional Judge, Jullundur Division, dated 11th 
July 1902, affirming’ the decree of the Mansif 
first class, Jollundar, dated 20th Dena en 
1899, dismissing plaintiff’s-claimn. - 

Messrs. Oertel: and Shamtjod-Nath; for the 
Appellant. SRE E GE ‘ 

Mr, Lal Chand, for the apatah 


Judgment.—In this .case a nephew 
of a Brahmin owning land and residing, in 
Jullundur city sues for a declaration of his 
right to remain in possession, of land mor&z 
gaged to him by one unole in respéct of which 
his other uncle alleges his right to succeed and 
denies the genuineness of the encumbrance. 

The Courts below have agreed in holding 
that no consideration passed, - “and, in conse- 
quence, there should be no charge .on the 
share of Kanshi Ram, deceased, and dis- 
missed the suit. The Divisional Court, 
however, expressed an opinion that the 
parties were not true agriculturists govorned 
by customary law, but Hindus residing -in a 


- town and that; conseqzently, Gopi Mal is not 


entitled to contest the mortgage effected by 
his brother Karshi Ram onthe ground ‘of 
absence of necessity. 

This opinion of tke Divisional Judge has 
been made the, peg on which to hang ground 
No. 2 of the present appeal, which procecds 
on the ground that the brother of deceased 
had, under Hindu Law, no right to contest 
the alienation, which was, in fact, whether 
it be taken as a Will or as a mortgage a 


. 2 g x 
genuine transfer and, further, raises à ques- 
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tion as to the incidence of ónus 1a connection 
with passing of considergtion in the case of & 
deed which had been registered. 
* We have heard arguments and have con- 
sidered the evidence on the file. 

The suit is for declaration, not for posses- 
sion, and defendant is certainly in joint pos- 
. session of the holding half of which Kanshi 
Ram is said to have mortgaged to Ralla Ram. 
The declaration sought is that plaintiff 
stands in the position of Kanshi Ram’s 
assignee of his sharé to the exclusion of Gopi 
Mal and he, apparently, claims to be a mort- 
gagee rather than a devisee. We are not, 
therefore, prepared to hold that he should 
have been relieved from the onus of proving 
that consideration passed from him to Kanshi 
Ram for the mortgage. 

Ralla Ram was in Government employ- 
ment and might, naturally, be supposed to 
have money to invest, while Kanshi' Ram 
was living at home without much chance of 
acquiring money. The respondent objects 
to the evidence tendered for plaintiff as to 
passing of the items of Rs. 500 and Rs. 350 
on tbe ground that no documents have been 
produced, as could easily have been done, and 
quite scouts the idea that the item of Rs. 630 
was ever paid to the mortgagor at his house 
previous to registration. We are disposed 
to think that the two first sums were paid 
by Ralla Ram to discharge mortgages on the 
family property and that, as Gopi Mal did 
not do his part in the matter, Kanshi Ram’s 
action in arranging to give Ralla Ram a 
charge on his Share was not unjustifiable. 
Probably, the item of Rs. 630 is more or less 
of an exaggeration. l 

If the family be regarded as separate, 
plaintiff being a nephew, is not equally 
entitled, to inherit with the brother of the 
deceased, if Hindu Law be applied, vide 
Mayne’s Hindu Law, section 569 of 6th 
Edition, where it is stated as follows: — “In 
default of brothers of the whole or half blood 
the sons of brothers or rephews succeed." By 
strict Hindu Law plaintiff was not an heir 
and might have sued to establish his status 
either as mortgagee or as devisee. 1 is ques- 
tionable, however, if bis suit should not have 
been to foreclose rather than to ask for a 
declaration, for the mortgage is one contain- 
ing a condition for sale. 

There was, however, no distinct plea put 
jn impugning the form taken by his suit and, 
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as the suit has now reached the third Court, 
we do not think ib should be thrown out for a 
technical defect, if plaintiff ba, in fact, 
entitled to an authoritative decision as to 
what bis rights are in respect of the land. 

We are satisfied Kanshi Ram paid off 
Surjan Rai’s mortgage and also the mortgage 
to Nathu and Atu sub-mortgaged to Harbhaj 
Rai, and hislown admission of having received 
the funds from Ralla Ram, coupled with 
the fact that ihe persons mixed up in the 
matter are all persons of some standing, 
whether the witnesses Thakar Das, Ganga 
Ram and Bindraban, or the mortgagees 
Surjan Rai and Harbhaj Rai, is sufficient 
evidence on this point. These matters 
were not done ina hole and corner fashion 
and we think the Courts below were wrong 
in finding that. JSarshi Ram had invented 
stories of imaginary mortgages in order 
tc create a fictitious encumbrance on his share 
and so pass it on to Ralla Ram, his favourite, 
to the detriment of Gopi Mal his separated 
brother, who chiefly cecupies himself with 
looking after jajmans, and took no trouble 
abont the family holding. As regards the items 
of Re. 630, the case is not so clear, but we 
think it unlikely this item is wholly fictitious, 
although, possibly, exaggerated in amount. 

As to the law applicable, if Moti Ram v. 
Sant Ram (1) be followed, there is a strong 
presumption that these town Brahmans, who 
had birt as well as land, are not agriculturists. 
Plaintiff got dakhil Aharij from the Revenue 
authorities as representing his deceased 
father and so equally entitled with Gopi Mal, 
but, in the view: we take of the case, he can 
certainly retain the whole of Kansbi Ram’s 
share pending re-payment to him of what is 
justly due. Wethink that amount should 
be fixed at Rs. 350, plus Rs. 150 ont of 
Rs, 630, total Rs. 1,000, which should be 
treated as a proper charge on the land 
and that plaintiff should be regarded as 
having given up all claims to enforce the 
condition of sale which, under the provisions 
of section 10 of the Land Alienation Act, he 
could not hope to enforce, 

We, therefore, accept the appeal and 
decree as indicated above, declaring plaintiff 
entitled to hold all Kanshi Ram’s share of 
the holding as specified in the plaint as mort 
gagee (not as heir or devisee) pending pay- 


ment to him of Rs. 1,000,,with interest ac- 
(1) 103 P. R. 1902. 
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cruing from this date at 6 per cent. per annum. 
Plaintiff shonld get balf costs throughout. 


Appeal accepted. 





[s. c. (1911) 2 M. W. N. 241.] 
MADRAS HIGH COURT. 
ATPEAL AGAINST Orpen No, 246 or 1909. 
August 1, 1911. 
Freseni:—Mr. Justice Ayling and 
Mr. Justice Spencer, 
Q. RAMA AIYAR— DEFENDANT —ÅPPELLANT 
h ` versus 
V. VENKATARAMA AIYAR Ax» 


ANOTHEE— PLAINTIFFS— R ESTON DENTS. 
Vendor and Purchaser—Vendor takinga moitgaye— 
Sale-deed not registered —Suit on mortgage maintainable. 
Whereland has been sold and possession handed 
over to the purchaser and the vendor takes a mortgage 
Tor the sale price, the fact that the sale-deed was not 
registered is no bar to a suit on the mortgage and the 
vendor is entitled to show that it was through the pur- 
chaser's default that the sale-deed was not registered. 


Appeal against the order of the District 
Court of Tanjore dated the 30th August 
1909, in A. S. No. 71 of 1909, presented 
against the decree of the Court of the 
District Mursif of Valangiman in O, S. No. 
150 of 1908. 


. Facts.— Plaintiffs sold some land io 
defendant and gave him possession of it, re- 
ceiving in lieu of the sale price a mortgage on 
which they now sue. The, defence was 
that the sale-deed tendered on the date of 
the mortgage was abandoned by mutual 
consent as defective and that the sale-deed 
afterwards prepared was useless through 
plaintiffs’ default end, therefore, defendant 
did not come to register the same and 
that plaintiffs were not entitled to recover 
before they execute and register a proper 
conveyance. Plaintiffs had made over posges- 
sion of the land to the defendant on the 
date of the first sale-deed. The first Court 
was of opinion that a sale of immoveable 
property followed by delivery of possession 
cannot, when there is no registered sale- 
deed given, create an interest in the properly 
sold, and held that as the defendant has ac- 
quired no valid titleto the land, the con- 
sideration for the plaintiffs bond executed 
fcr the sale price failed and dismissed 
the suit. Og appeal, the District Judge 
remarded the suit, under Order XLI, rule 28 
for re-edmission ard disposal observing ase 
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follows:—" After the first attempt to execute 
and register a sale-deed failed, on which de- 
fendant bases no argument, his position was 
that he could claim no remedy on account of 
that failure when he had chosen to perform 
his contract and given Exhibit A in spite of it. 
Pollock’s Indian Contract Act, page 201. 
The question is not whether plaintiffs’ con- 
duct bas disqualified them from relying cn 
Exhibit A and it cannot be decided on ile 
sole grcund that they have nob performed 
their part. They must be allowed to show, 
if they can, that they have been always, as 
they wished to prove and are now, as they 
alleged in the plaint, ready and willing to 
perform it. The burden of proof is in 
fact cn defendant, because he pleads in effect 
tke existerce of a ccndition precedent to 
the enforcement of Exhibit A and it would 
in any case have gore far towards trans- 
ferring it to him that he admittedly has 
possession and that Exhibit A was executed 
and delivered. If he proves the existence 
of this condition precedent, it will be fcr 
plaintiff to show that it is tbrcugh his de- 
fault, not their own, that it has not been 
perfcrmed. The lower Court's decision 
taking no account of these considerations cau- 
not be sustained and is reversed.” 

Against this order of remand, the de- 
fendant appealed to the High Court on 
the grounds that the suit was practically 
one for specific performance of a contract 
of sale which is now barred heing more 
than three years from the date of contract and 
that there was failure of consideration for 
the suit bond, the sale-deed not having been 
registered, : 

Mr. V. Furushothama Tyer,forthe Appellant. 

Mr. K. Srinivasa Tyrngar, for the Respoud- 
enta. 

Judgment.—The view of the Dis- 
trict Judge, and the onder passed by him, are 
quite correct and in no way irconsistent 
with the rulings quoted by the appellant's 
Vakil [Lelachond vw. Lakshman (1) and 
Kurri Veerareddi v. Kurri Bagireddi (2).] 
The plaintiffs are entitled to show, if they 
can, that their failure to execute a register- 
ed sale deed was due to the defendant's de- 
fault ard not their own. The appeal is 
dismissed with costs. 

Agyeal dismissed. 


(1) 28 B. 466. 
(2) 19 M £86; 16 M. L. J. £6; 1 M. L. T. 103, 
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(s. c. 10 M. L. T. 219; (1911) 2 3& W. N. 233; 
21 M. L. J. 878.) 


MADRAS HIGH COURT. 
Szcoxp Civit Arres No. 562 or 1909. 
August 8,1911, ' 
Present: — Mr. Justice Ayling and 
Mr. Justice Spencer. 
NATARAJA MUDALIAR —PLAINTIFP — 
APPELLANT 
TSus 


ve 
Tus MUNICIPAL COUNCIL or MAYA- 
VARAM bry rts CHAIRMAN, AND ANOTHER— 


. .. DEF&NDANTS— RESPONDENTS, 

Jurisdiction of Civil Courts—Election as Municipal 
Councillor —Collector's order setting it aside—Power of 
Civil Court tointerfere—Madras District Municipalities 
Act (had, Act IV of 1884, ss. 10, 250 (3i—Rules under 
the Act, rr. 35 5" 86—Ouster of jurisdiction, 

The vatidity of a Collector’s order passed in sub- 
stantial conformity with the requirements of the rules 
for the election of Municipal Councillors cannot be 
questioned in a Civil Court. 

If such an order is passed without any inquiry 
n — tera E than those set forth in 
rule 85 of the Election Rules i 
lie to set it aside as ultra tires: PECIA: propa 

A candidate affected adversely by a Collector's 
order under the foregoing rules cannot demand that 
a Civil Court should hold a fresh inquiry with a 
view to nullifying the Collector’s order. 


_ The status of a Municipal Commissioner in Madras 
is the creation of section 10 of the Madras District 
Municipal Act and that creation is subject to the 
condition imposed by the Election Rules framed by 
the Governor-General in Council, 

The words “appointed by election” in section 10 of 
the Act do not indicate that a candidate acquires by 
election alone, apart from subsequent notification of 
appointment, a status which ho can bring a Civil 
suit to establish. ‘The term “election” in the section 
means à valid election which is not set aside under 
rule 36. 

Where a new duty or cause of action is created by 
statute and aspecial jurisdiction out of the course of 
common law ìs prescribed, there is no ouster of the 
jurisdiction of ordinary Courts, for they never 
had any. , 

Bhaishankas v. Municipal nissioner 
31 B. 604, relied pem. pal Commissioner. of Bombay, 

Sabhapat Singh v. Abdul Qafur, 24 C. 107; V ijaya 
Ragava v. The Secretary of State for India in Council 
7 M. 466; Lalbhai Tricumlal v. Commissioner for the 


City of Bombay, 33 B. 334; 3 Ind. C 861; 
R. 821, distinguished. j ian 


Second appeal against the decree of the 
District Court of Tanjore in Appeal Suit 
No. 362 of 1903, presented, against the 
decree of the Court of the District Munsif 
of Mayavaram in O. S. No. 232 of 1907. 

Plaintiff, one Nataraja Mudaliar, brought 
& suit against the Municipal Council of Maya- 
varam (Ist defendant) for a declaration 
that he had been duly elected’ a Councillor 


to the defendant Council at an election held 
on 13th December 1906 and as such was 
entitled to take part in the deliberations of 
the said Council with all the rights and 
privileges of a Councillor, and to restrain the 
Council by an injunction from holding a 
fresh election contrary to the rights of the 
plaintiff. At the election, the plaintiff had 
secured 22 votes as against 12 secured by 
the rival candidate, one Vaidyanatha 
Dikshathar. The latter presented a petition 
to the Collector of Tanjore questioning the 
validity of plaintiff’s election on the grounds 
of bribery and corruption. The Collector 
referred the petition to the Divisional 
Officer for inquiry aud on his report, 
passed orders on 24th July 1907, setting 
aside the election and notifying a fresh elec- 
tiou. Plaintiff’s case was that the Collector's 
order was not based on any legal evidence 


and was invalid and inoperative. The 
defendant Municipal Council contended 
that the orders of the Collector were 


passed under section 250 of the District 
Municipalities Act which gave the Collector 
a discretion in the matter, that mere elec- 
tion not followed by a notification did nob 
eonfer any legal status on plaintiff, and 
that the Secretary of State was a necessary 
party. The Secretary of State, who was 
made the 2nd defendant, contended further 
that the Collector had acted on proper evi- 
dence and that his appreciation of such evi- 
dence could not be questioned by a Uivil 
Court and that plaintiff's election was in 
fact tainted with corruption and bribery, 
On the question of jurisdiction, the Court of 
First instance held that it had jurisdiction, 
relying on Sabhapat Singh v. Abdul Gaffur (1) 
and on the language of section o6 of the 


_Act; but on the evidence on record held that 


plaintiff had not honestly gob into the 
Council without an expenditure of money on 
some voters directly and influencing others 
indirectly and dismissed the suit. On 
appeal, it was contended that the burden of 
proof had been wrongly thrown on plaintiff, 
that there was no evidence of bribery or 
dishonest securing of votes and that plaintiff 
had been duly and validly elected. The 
District Judge, without disposing of the 
case on the merits, held that the Civil 
Courts were not competent to revise or sit 
in judgment on the order of the Collector 


(1) 24]C 2107. p oum 
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which was conclusive. He distinguished 
the case in Vijaya Ragava v. The Secretary of 
State for India is Council (2), and, relying on 
the observations in The Secretary of State for 
India in Council v. Venkatesalu Naidu (8) 
and Chunilel Meneklal v.  Kérpashunkar 
Bhagvanit (4), dismissed the appeal. Plaintiff 
appealed. 


The Hon'ble Mr. T. V. Seshagiri Iyer, for 
the Appellants.—The Civil Court had juris- 
diction to deal with the matter. The 
Collector's discretion was a limited discretion. 
He should have legal evidence before him 
though he may not be bound by the Indian 
Evidence Act. Vijaya Rogava v. The Secretary 
of State for India in Council (2) was a clear 
case on the point. Jurisdiction cannot be 
taken away by implication (Maxwell, Inter- 
pretaticn of Statutes, pp. 193-194) [Shoftes- 
bury v. Russell (5)]. Ccurts had jurisdiction 
to ccntrol the discretion of the Commissioners 
levying distress (87 Eng. Rep. 60). The Collec- 
tor's powers aremore limited than those of the 
Governor in Council (c7. s. 19). Reference was 
also made to Muthu Veera Vandargan v. The 
Secretary cf State for India in Council (6); 
Standing Orders of the Board of Revenue, 
Vol. J, pp. 38 to 36; Sabhapat Singh v. 
Abdul Goffur (1) Lalbha? Tricamlal v. Com- 
missioner for the City cf Bombay (7); The Sec- 
retary of Statefor India in Council v. Venkatesalu 
Naidu (8) and Ohunilal Maneklal v. Kirpashan- 
kar Bhagvanjt (4); seclion 35, clause 3 of the 
District Municipalities Act. The Collector's 
order was wrong. The lower Court had placed 
the rules framed by Government under the 
District Municipalities Act on the same 
category as  darkhasí rules. The rules 
framed by Government are ultra vires 
[Lakshménarasapa v. Mekala Venkalayna (8) ]. 

The Government Pleader for Secretary of 
State (2nd Respondent.)—The plaint asks 
for a declaration that plaintiff has been duly 
elected as a Municipal Councillor and for an 
injunction restraining the defendants from 
holding an election to the prejudice of the 


plaintiff. Section 8 of the Municipalities Act 
(2) 7 M. 466. 
(3) 30 M. 113; 1 M. L. T. 435. 
(4) 81 B..37; 8 Bom. L. R. 838. 
(5) 25 R. R. 684 at p. 540; 8 D. and R. 84; 1 B. and 
C. 666. 
(6) 29 M. 461; 1 M. L. T. 278. 
(7) 33 B. 384; 3 Ind. Cas. 361; 10 Bom. L. R. 821. 
(8) 31 M. 182; 9 M. L. T. 230; 18 M. L.J. (7; 7 Cr. 
L. J. 207. 


„P 474). 


and the sections following ib lay down how 
the Municipal Councillors have to be appoiuted 
by election. Even after election, 'every 
member has to be eppointed and such 
appointment is'subjeet to the rules framed 
by the Governor in Council. Sections 12 and 
17 also make the point clear that the 
election is inoperative until the appointment 
is notified in the Fert St George Gozelte 
under section'21A. The period of the three 
years commences from the date of Notifica- 
tion, Plaintiff's only remedy, if any, is to 
apply fora mandate against Government to 
compel Government to appoint’ him by 
Notification. Such a mandate will not lie 
under Specific Relief Act, section 45. It is 
not correct tó claim this right of election as 
a franchise. Section 19 provides for the 
removal of the Municipal Councillor if at the 
time of the Notification he was not qualified 
under section 10A. Thus the prayer estab- 
lishing the plaintifi’s right to take part in 
the deliberations of the Council must go. 
The Secretary of State for India in Council v. 
Venkatesalu Naidu (8) Wallis, J. uses the 
word “appointment” (as to the effect of the 
rules 34, 35 and 36 to which the election is 
made subject to by section 10A). I contend 
that a Municipal Councillor is a creature of 
statute and therefore, his rights and obliga- 
tions are confined within the four corners of 
the statute. He cannot ask the Court to go 
outside the statute to ascertain or enforce 
any of his rights. If he comes within the 
mischief of any of the rules framed, then he 
cannot come and complain. Rule 34 provides 
the mode in which the validity of an election 
may be questioned. The Collector or 
Governor in Council have power to take 
action either before or after the period limit- 
ed by that rule. Rule 85 provides for 
inquiry into facts touching the validity of an 
election. Any inquiry held under the rules 
cannot be a nullity. Plaintiff has not asked 
for an issue as to whether the Collector had 
facts or materials before him in the inquiry 
held by the Collector. Plaintiff is asking 
the Court to give the go-by to some of the 
rules framed under the Act. He does not 
ask the Court to see if the Collector had 
exercised his. power under the statutes 
properly. In Vijaya Ragava v. The Secretary 
of State for India in Council (2) the suit was 
for a declaration that his election was, valid 
In this case there is no such posi- 
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tion attempted to be taken. If .the Collec- 
tor’s action in holding the statutory inquiry 
could be questioned in a Civil Court, then if 
the Collector had power to receive and 
act on extra judicial evidence, the result 
will be that: the Courts will have to judge on 
judicial evidence whether the Collector’s 
conduct in receiving and acting on exits 
judicial evidence was right or wrong, 

[Avrrse, J.—If the Divisional Officer bad 
held no inquiry at all but had instead simply 
reported the rumours he had heard to the 
Collector who invalidated the election, would 
a suit then lie to declare thatthe order of 
the Collector is invalid? ] 

Such a suit may lie but he cannot certain- 
Jy bring a suit in the form in which this suit 
has been brought. In Vijaya Ragava v. The 
Secretary of State for India in Council (2) 
there were no rules under which the Govern- 
ment claimed any power. to invalidate the 
election by an inquiry. Butunder the Dis. 
trict Municipalities Act there are rules and 
conditions laid down and this distinguishes 
the present case from the case of Vijaya Ragava 
v. The Secretary of State for India in Council 
(2). The case of Vijaya Ragavaya v. The Sec- 
retary of State for India in Council (2) is dis- 
tinguished first, because {here was an election 
and secondly, because there was no power for 
holding an inquiry. 


Thecaseof The Secretary of State for Iadia in 
Oouncil v. Venkatesalu Naidu (3) decided that 
the Government had power to frame rules re- 
lating to the disqualifications of persons on the 
ground of character. Equally so, the Govern- 
ment have power to invalidate an election for 
bribery and corruption. At page 125 the 
question how far the Courts will interfere 
with the order of the Collector is dealt with. 


cases referred to by the appellant, in 
Lulbhai Tricamlal v. Uommissioner for the 
City of Bombuy (7) plaintiff had raised the 
point whether the defendant had acted in the 
exercise of his discretion capriciously or 
arbitrarily. No such question has been raised 
here. In The Attorney-General v. The Great 
Western Railway Company (9) Lord Justice 
James, at page 743, holds that the Court 
ought not to disturb the decision of a 
statutory body such as the Board of 
Trade. This is the corect principle My 
contentions, in brief, are, that plaintiff being 
a statutory creature, his rights and his 
remedies arein the statute, that he has no 
statutory right which entitles him to the 
declaration. The highest he can do is to show 
that the Collector had not acted under the 
rules and, therefore, has acted ultra vires. 
These are quite untenable. 

Mr. S. Sreentvasa Iyengar, for Municipal 
Council, Ist Respondent:—The right which 
any person obtains under an election is not 
a vested one but only an incohate right. 
Appointed by an election means appointed by 
a valid election under the rules. It cannot 
mean appointed by a de faclo election. The 
election rules have the force of law. (Sec- 
tion 250, sub-section 3). The rules provide 
an elaborate procedure for determining the 
validity of an election. Rule 38.shows that 
Government can invalidate an election until 
the Notification. Wherever a new right and 
a new remedy is conferred or created by a new 
Statute for the infringement of that right 
that statute is the only tribunal to be looked to 
for remedy. (Maxwe'l, pp. 197-198), because 
it is a special jurisdiction created by a statute. 
I rely on 18 Q. B.D. 704 in which the 
general proposition is affirmed. Also (1£97) 


Fa , App. Cas, 615, at p. 62: per Lord 
Plaintiff d t seek b as ’ : 

ronan Wars ds ung t Ag Watson. The case of Bhazshankar Nana- 
1425 of 1907 the Collector first recommend- 7 bhai v. The Municipal Corporation of 


ed that the election be notified and then 
issued a notice to show cause why he should 
not be removed under section 19. An inquiry 
was held and he was held to have been guilty 
of malpractice in tampering with the voters’ 
register and he was accordingly removed. 
The Judges held that the decision under the 
rules was final if there was an opportunity 
for explanation to thé Municipal Councillor. 
An examination of the rules will show that 
the Collecter hes unlimited discretion in 
making the inquiry Dealing with thee 


Bombay (10) which arose under the City of 
Bombay Municipal Áct, affirms the principles 
laid down in the English cases (see page 
607). The right being the creation of the 
Municipal Act it must be looked to for 
determining the tribunal whose order will be 
conclusive (page 608). The jurisdiction of 
thattribunal is exclusive (page 609). There 
the Civil Court was held to have no jurisdic- 


tion to go into the question of the validity or 
M 4 Ch. D. 735; 46 L. J. Ch. 192; 35 L. T. 921 
b W. R. 330. 
E 8l B, 604; 9 Bom. L. R. “417. 
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otherwise of an election. Plaintiff is really 
trying to have an appeal from or a revision 
of the Collector's order. That cannot be done. 
The jurisdiction of the Civil Court to go 
behind the orderonly arises when the exercise 
ofthe discretion is really a frand on the 
power conferring jurisdiction, Leslie Williams 
Haines Thomas Giddy (11). The case 
of Sabhupat Singh v. Abdul Goffur (1) 
was not in fact an election case. The 
real question for decision is set out in page 
116. The English practice is clear that 
the election Judges’ decision is final 
[Halsbury’s Laws of Hogland Vol. XII page 
518 L. R. 4 C. P. 361]. 

[Ayrie, J. There was no question there 
of the jurisdiction of Civil Courts]. 

It indicates the tribural. The District 

.Judge's distinction of Vijaya Ragava v. The 
Secretary of State for India in Council (2) 
is quite correct. 

Mr. T. V. Seshagiri Atyar,in reply:—The 
question is, whether this right which is 
created by Statute gives rise to a state of 
suspended existence in the case of an elected 
Councillor. The moment the election is 
made, he becomes a Councillor subject to a 
liability of defence of his rights if certain irre- 
gularities exist. The language of section 17 
that he shall continue in office, etc., shows that 
he was already a Commissioner. The notifica- 
tion gives only a starting point for the period 
of three years at the expiry of which he 
ceases to be a Commissioner. He becomes a 
Commissioner the moment election takes 
place. Sectien 33 places only a limitation on 
his exercising his functions as a Municipal 

Councillor. Itis not the Notification, but 
the franchise of the people, that gives him the 
right to be a Municipal Councillor. The 
Government could have said, as they have 
not done, that he shall be deemed to be a 

: Municipal Councillor only from the date 
of the Notification. The decision in Sabhapat 
Singh v. Abdul Qafur (1) is in point. The 
powers of the Civil Court are considered 
and it is only on the merits that they refused 
to grant the declaration sought for. T. E. 
Strachey v. Municipal Board of Cawnpore (12) 
jis an answer to the objection on score of 
section 45 of the Specific Relief Act 

. and. ihe injunction could be granted 

(11) 21 M. L. J. 641; 15 C. W. N. 669; 10 M. L. T. 


288; 11 Ind. Cag 509. 
(12) 21 A. 348. , 


against the .Municipality. lf the injunction 
be grented against the Municipality, then 
the Government would have notified if ihe 
plaintiff had been declared to have been 
validly elected. The Government would 
act upon a declaration of a Civil Court, 
Robert Fisher v. Secretary of State (13). "The 
case of Bhatshankar Nanabhat v. The Muni- 
cipal Corporation of Bombay (10) was largely 
based on the language of the section (page 
607). Ib provided that the order shall be 
conclusive (page 609). The distinction 
based on the difference in language in Act 
IIT of 1871 of Viraya Ragava v. The Secretary 
of State for India in Council (2) is untenable 
as the same language even now exists so far 
as the Collector's order is concerned. The 
powers conferred on the Gevernor in Coun- 
cil are wider under the new Act bat not 
those of the Collector. The observations in 
Vijaya Ragava v. The Secretary of State for 
India in Council (2) are, therefore, applicable 
and in pointin the present case and that 
decision is still good law so far as the 
language of rules 34 and 35 are concerned. 
The restrictions, are, if at all, in my favour, 
S. A. No. 1425 of 1907 (unreported) is not 
within limits of the case of Vijaya Ragava v. 
The Secretary of State for India ia Council (2) 
being & case of the decision of the Governor 
in Council under section 19. The Collector's 
discretion is not as to the decision he is to 
come to bub as to tbe courses, one of the 
three open to him. The argument that 
plaintiff is only a creature of statute is really 
beside the point, because it is the legal 
character which plaintiff is clothed in, that 
he seeks to enforce by a declaration under sec- 
tion 42 Specific Relief Act. The case of The 
Attorney-General v. The Great Western Rail- 
way Company (9) does not touch the present 
case because the language at page 737 is the 
same as the language of section 19 of the 
Act. The mere creation of a new tribunal 
will not take away the existing jurisdiction 
of the ordinary tribunals unless such jurisdic- 
tion is specifically taken away. The argument 
of mconvenience of the Collector if restricted 
to judicial evidence must not be pressed too 
far as to the extent of enabling him to dis- 
pense with legal evidencé. I say in my 
plaint that there was no legal evidence and 
there must be a finding on it. The order of 


the Collector has not been produced. 
(18) 2& M. 270; 26 I, A. 16, 
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sudgment.—tThe plaintiff appellant 
was a candidate for a seat on the Mayavaram 
Municipal Council and at an election held 
on 13th December 1906, He secured the 
largest number of votes. An objection was 
preferred on the ground of bribery and 
corruption and after an inquiry by the Divi- 
sional Officer, the Collector passed an order 
under rule 36 of the Election Rules declaring 
the election invalid and ordering a fresh 
election to be held. 

The plaintiff then brought the present suit. 
He prayed (1) for a declaration that he had 
been duly elected and in consequence was 
entitled as such to exercise the rights and 
privileges of a Councillor, (2) for an injunc- 
lion restraining the Municipal Council from 
holding & fresh election. His suit was dis- 
missed in both Courts. The District Munsif 
held that the Collector's order could be 
questioned in a Civil svit such as the present 
one buton going into the merits, he held 
that the bribery was proved, that the 
Collector's order was a proper one and that 
the plaintiff was entitled to no relief. The 
District Judge dismissed the appeal on the 
sole ground that the Collector’s order was 
final, as far as the result of the election was 
concerned and could not be questioned in a 
Civil suit. 

Before us, argument on both sides has been 
directed solely to the question of whether the 
order of a Collector under rule 36 above 
quoted can be questioned in a Civil Court, 
and if so, on what grounds. The learned 
Vakil for the appellant wished to raise a 
further point whether the election rules 
themselves were not ultra tires. We have, 
however, felt ourselves bound to refuse to go 
into this point. It is not taken in the 
appeal memorandum and the omission was 
admittedly deliberate in view of the deci- 
sion in Secretary of Siate for India v. Venkatea- 
salu Naidu (3). The appellant’s Vakil states 
that he is now prepared to argue that this 
decision is wrong but he has filed no memo- 
randum of additional gounds of appeal as re- 
quired by the rules of this Court. We, there- 
fore, refused leave to argue this point. Oom- 
ing then to the sole point for decision, we may 
say at once, that we are in substantial accord 
with the view of the learned District Judge 
who has discussed the matter very fully 
ard ably in his judgment. We do not 
understand him to mean, and we ourselves are 


not prepared to say, that under no circum- 
stances whatever could a Collector's order 
purporting to be passed under rule 36 of 
Election Rules, be called in question in a 
Civil Court. If such an order had been 
passed without any inquiry at all, or were 
based on grounds other than those set forth 
in rule 35, a suit would probably lie to set 
ib aside as ultra vires. But where, as in the 
present case, the order appears to have been 
passed after compliance with all the require- 
ments of the rules and purports to be based 
on proper grounds, we agree with the Dis- 
trict Judge in holding that it cannot be ques- 
tioned ina Civil suit, but is conclusive as 
far as the result of the election is concerned. 
In other words, the candidate adversely 
affected cannot demand that a Civil Court 
should hold afresh inquiry into the merits 
of the dispute and if it comes to a different 
decision on these, shculd treat the Collector's 
order as a nullity and give a declaration de- 
ciding the result and effect of the elec- 
tion. In this case no formal defect in 
procedure has been relied on, the only 
allegation in the plaint is, that the Col- 
lector’s order is unsupported by “legal 
evidence", a plea which has been sufficiently 
dealt with by the District Judge. 

These conclusions, in our opinion, spring 
naturally from the fact that the status of a 
Municipal Councilloi is the creation of section 
10 of the Madras District Municipalities Act 
(IV of 1884) and that creation is subject 
inter alia to the condition imposed by the 
Election Rules framed by the Governor-in- 
Council under section 250 of the same Act 
and invested by clause (3) with the force of 
law. One of these rules is rule 36 which 
empowers the Collector, under certain cireum- 
stances, to declare an election invalid and 
order another election to be held. The elec- 
tién which, as the plaintiff contends, gives 
him a vested síatus is in fact, only held 
conditionally on its being liable to be declared 
invalid, and an invalid election can confer 
no status whatever. The appellant’s Vakil 
lays stress on the words "appointed by elec- 
tion" in section 10 of the Act as indicating 
that a candidate acquires by election alone, 
apart from subsequent notification of appoint- 
ment, a status which he can bring a Civil 
suit to establish. But the term “ election” 
in these sections undoubtedly* means a valid 


~ election, one which is nbt set aside under 
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rule 36. Itis only such a valid election as 


could confer any status and it is not, therefore, 
necessary for us to go into the question of 
what is the legal position of a candidate who 
has been validly elected but whose appoint- 
ment has not been notified under-section 2LA 
of the Act. 

In support of our view that the validity of 
a Collector’s order, passed in substantial con- 
formity with the requirements of the rules 
cannot be questioned in a Civil suit, we may 
quote the remarks of Jenkins, C. J. in 
Bhaishankar v. The Municipal Corporation of 
Bombay (10),— Where a special tribunal 
out of the ordinary course, is appointed by an 
Act to determine questions as to rights which 
are the creation of that Act, then except so 
far as otherwise expressly provided or 
necessarily implied, that tribunal's jurisdic- 
tion to determine those questions is exclusive. 
It is an essential condition of those rights 
that they should-be determined in the manner 
prescribed by the Act to which they owe 
their existence. In such a case there is no 
ouster of the jurisdiction of the ordinary 
Courts, for they never hal any; there is 
no change of the old order of things, à new 
order is brought into being” and again at 
page 610: — The jurisdiction of the Courts 
can be excluded not only by express words, 
but also by implication and there is certainly 
enough in section 33 of the Municipal Act 
for this purpose, for, there is no right which 
the plaintiff can at this stage assert as 
the subject of this suit which is not subject 
to the condition that its essential basis 
must depend on the decision of the tribunal 
created for that purpose’. We consider 
that asin section 83 of the Act, then in 
contemplation, so in rule 36 in the present 
case, there is certainly enough to bar by 
implication the jurisdiction of the Civil Court. 

We may also quote Maxwell on the Infer- 
pretation of Statutes, 4th Edition, page 197, 
" Where, indeed, a new duty or cause of action 
is created by statute anda special jurisdic- 
tion. out of the course of the common law, 
js prescribed, there is no ouster of the 
jurisdiction of the ordinary Courts, for (hey 
never had any". 

The most pertinent of the cases relied on 
by the appellant are those reported in Vijaya 
Raghava v. Secretary of State for India (2); 
Sathapat Sigh v. Abdul-Guffur (1) and 


Bombay (7): We have carefully considered 
those ruligs, but we do not find anything in 
them which should lead us to modify the 
views above indicated. . 

The first of these cases arose out of a suit. 
brought by a Municipal Councillor for dam- 
ages for wrongful removal from office under 
section 9 of Madras Act III of 1871. Apart 
from certain differences in the provisions of 
the Act, it can be distinguished from the 
present case on two broad grounds. ‘In the 
first place, in that case, the Advocate-General 
on behalf of Government explicitly abandoned 
the plea that the plaintiff had been guilty of 
any misconduct or neglect of duty, the only 
grounds on which under the section Govern- 
ment were empowered to remove him. In its 
stead, he seb up a purely discretionary power 
to remove which their Lordships held not to 
vest in Government. No such absolute dis- 
cretionary power is in question where 
whether if Government had stood by the posi- 
tion that ike plaintiff had actually been 
guilty of misconduct or neglect, the Court 
would have deemed ib proper to go into the 
truth of these allegations it is difficult to say. 
The issues framed seem to raise no such 
question of fact. It is true that two of the 
learned Judges deal at considerable length 
with certain evidence bearing on plaintiff's 
conduct ; but, as explained by Hutchins, J., 
this evidence was considered only as bearing 
on the question of damages. The second 
ground of distinction is that as the suit was 
finally determined it was one for damages 
only. The plaintiff had originally sued for 
two declarations (1) that his removal was null 
and void (2); thab he was entitled to hold 
office as Commissioner for the residue of his 
three years. The prayer for the second 
declaration was withdrawn and this is most 
important. Whether the prayer for the first 
declaration was also withdrawn is nob certain 
(the statement in the judgments of Hutchins 
and Kernan, JJ. on this point being conflict- 
ing): but it is quite clear that it was not 
granted. 

A suit for damages and a suit for the relief 
prayed for in the present suit stand on a very 
different footing. It is quite conceivable that 
a Court might grant damages claimed in con- 
sequence of an order, and yet decline to declare 
that the order was null and void. A come 
parison of the relief granted in the reported 


Lalbhat wv. The Municipal Commissioner of e case, with the relief not granted (whether in 
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consequence ofa withdrawal or Aot) tends to 
suggest. that such a distinction may have been 
actually drawn. 

Thé'other cases are equally disltozatbhable 
In Sábhapat Singh v. Abdul Goffur-(1) the 
Magistrate had set aside the. election on the 
ground that the plaintiff, the candidate with 
most votes, was nob qualified-to stand. The 
suib was brought to declare that the plaintiff 
was, a person qualified to vote and stand as a 
candidate (the qualifications were ‘identical) 
and for a declaration, that he was duly elected. 
We quite’ agree that the suit would lie as 
regards ‘the first declaration a matter which 
as the learned Judges point out affects the 
plaintif's right to vote and stand at all 
future elections and this is the chief point 
dealt’ with by them. ‘The second declaration 
that he was duly elected was, as a matter of 
fact, refused.. No doubt, the learned Judges 
go into an objection to the election, which 
was: not the basis of the Magistrate’s order 
and -say that they ought not to do anything 
to validate an election which was open to so 
grave an objection. This certainly suggests 
that they deem the Civil Courts to have the 
power to override the Magistrate’s order and 
adjudicate on the validity of an election. 
But, inasmuch as they refused to exercise the 
power, the pronouncement, such as it is, is of 
the nature of an obiter dictum and the Court 
appears to have had in mind the special pro- 
visions’ of section 15 of the Act then under 
consideration ‘which apparently reserves the 
jurisdiction of the: Civil Courts. 


The case in Lehi : v. t'he Municipal Qom- 
missioner of Bombay (7) is really beside the 
point. Itis merely an authority for holding 
that even discretionary powers must be exer- 
cised in à reasonable manner and not: capri- 
‘ciously, or arbitrarily. i 

This ‘second appeal is dismissed with 0058: 


Appeal dismissed. 


[s. c. 10 M. L. T. 232; 21 M. L. J. 870; (1911) 2 M. 
$ W. N. 265. 


MADRAS HIGH COURT. 
Szconp Civin Appran No. 853 or 1910. 
August 11, 1911. 

Present.— Mr. Justice Abdur Rahim and 
Mr. Justico Sundara Aiyar. 
RAVULA PARTI CHELAMANNA AND 
ANOTHER— DEFENDANTS— A PPELLANTS 

i versus 


RAVULAPARTI RAMA ROW. Prummmr 


RESPONDENT. 

‘Compromise affecting immoveable property not in suit 
—Non-registration, efect of—Registration Act (IIT of 
1877), ss. 17 and 49. 

In a former suit between the same parties, a 
compromise was entered into settling that the 
lands then sued for and those which formed the 
subject-matter of the present suit should be divided 
between the parties. The agreement of compromiso 
was not registered under Act III of 1877: 

Held, that the compromise could not affect the title 
to the lands not comprised in the former suit and 
not embodied in the decree therein. 

A mere recital in the proceedings of a Court or 
inolasion in pleadings put before a Court will not 
come within the terms of clause 2 of section 17 of the 
Registration Act ILI of 1877. 

Bindesri Naick v. Ganga Saran Sahu, £0 A. 171; 
25 I. A. 9; 2 C. W. N. 129; Pranal Anni v. Lakshmi 
Anni, 22 M. 508; 26 L A. 101; 3 C. W. N. 485, ex- 
plained. 

Natesa Chetty v. Véngw Nachiar, 33 M. 102; 6 M. L. 
T. 313, 3 Ind. Cas. 701; Raghubans Mani Singh vy. 
Mahabir Singh, 28 A. 78; A. W. N. (1908) 195; 2 A. D. 
J. 564, dissented from. A 

Muthayya v. Tenkatratnam, 25 M. 553; Patha 
Muthammal v. Esup Rowther, 20 M. 365; Kashi Kunbi 
v. Sumer Kunbi, ?2 A. 206; 5 Ind. Cas. 234; 7 A. L. J. 
206; Sadur-ud.dim Ahmed v. Chajju, 31 A. 18,1 
Ind. Cas. 558; (1908) A. W. N. 264; 6 A. L. J. 717; 
Birbhadranath v. Kalpatru Panda, 1 C. L.J. 388; 
Kali Charan Ghosal v. Ramchandra Mandal, 30 C. 783; 
and Gurdeo Singh v. Chandrika Singh, 36 C. 193, 1 
Ind. Cas. 918; 5 C. L. J. 611, followed. 

Jassimuddin Bishwas v, Bhuban Jelini, 34 C, 456, 
distinguished. 

The non-registration of & compulsorily registrable 
documert leads to two consequences; one that it 
cannot be received as evidence of any transaction 
affecting immoveable property; and the other, that it 
cannot. affect any immoveable property comprised 
therein. , 

If a razinama has been passed into a decree or 
order by a Court, then under clause (i) of section 17, 
itis exempted from compulsory registration and the 
decree or order would constitute the matters com- 
prised therein as res judicata between the parties to 


` the litigation. 


The entry of an unregistered but compulsorily 
registrable agreement in a decree or order of Court 
would be relevant to prove the agreement. 

But this circumstance would only get rid of one 
of the two consequences of non-registration laid 
down in section 49, viz., the inadmfssibility of the 
edocumené in evidence. 
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Such an entry wonld be primary and not secondary 
evidence of the facts contained in it. 

Byathamma v. Avulla, 15 M. 19 at p. 23; Thama v. 
Kondan, 16 M. 378; Parbutty Dassi v. Purno Chunder 
Singh, 9 C. 586, relied upon. 

Second appeal against the decree of the 
Court ofthe Subordinate Judge of Cocanada, 
in A. S. No, 31 of 1909, presented against 
the decree of the Court of the District 
Munsif of Cocanada, in O. S. No. 599 of 1907. 

Mr. M. V. Krishnaswamy Tyer, for the 
Appellants. 

Mr. H. Balakrishna Row, for the Respond- 
ent. 

Judgment.—In this case the plain- 
tiff's suit is for the recovery of certain 
lands in the possession of the defendants. 
Both the lower Courts have found the plain- 
tiff's title and possession within twelve years 
prior to the suit proved. 

The only question in second appeal is, 
whether the plaintiff’s claim is unsustain- 
ablo in consequence of a compromise entered 
into between the parties in a prior suit O. S. 
No. 363 of 1904. 

- That suit was instituted by the plaintiff 
against the present defendants and others 
for the recovery of another plot of land. 
The parties entered into & compromise in 
that suit. By the terms of that compromise, 
it was settled, inetr ala, that both the land 
sued for then and the lands which form 
the subject-matter of this suit, should be 
divided into two moieties, and that the 
plaintiff should take one moiety and the 
defendants the other moiety. The agree. 
ment of compromise was not registered 
under Act III of 1577, The plaintiff be- 
ing then a minor, the compromise was 
submitted to the Court under the provisions 
of section 462 of the then Civil Procedure 
Code and the Court gave leave to the 
plaintiff's next friend to enter into, the 
compromise, holding it to be beneficial to 
the minor. A decree was afterwards passed 
in terms of the compromise in so far as it 
related to the property which was then 
sued for. The Court, of course, could not 
pass & decree then in respect of the properties 
now in suit as they were not included in the 
claim then made. 

The plaintiff, it may be noted, attempted 
to get a share of the properties now sued 
for in execution of the decree in that suit. 
His attempt nagurally failed as the decree 
did not cover these properties, Both thé 


lower Courts have held that the defendants 
could not rely on the compromise as a 
defence to this suitas it was compulsorily 
registrable under the provisions of seotion 71 
of the Registration Act. 

It is contended before us, on behalf of 
the appellants, that this view is wrong 
and reliance is placed on the decisions of ' 
the Privy Council in Bzndesr Naisk v. 
Ganga Saran Sahu (1) and Pranal Anni v. 
Lakshmi Anni (2) and on the ease of Natesa 
Chetty v. Vengu’ Nachtar (3), Several other 
cases were cited at the argument on both 
sides. As there is some conflict of judicial 
opinion on the point, itis desirable to refer 
at some length to the rulings of the Privy 
Council mentioned above. In Béindesri 
Naict v. Ganga Saran Sahu (1), the suit 
was to enforce the payment of money due 
on a mortgage bond by sale of the mortgag- 
ed property. The dispute before the parties 
was whether the plaintiff was entitled to re- 
cover as against the property the interest due 
to him on the mortgage amount after the 
date fixed for payment originally in the 
instrument of mortgage. The Judicial 
Committee held, on the construction of the 
mortgaged document, that he was so entitled. 
The plaintiff had based his claim to post 
diem interest, also on joint petitions present- 
ed by him and by his debtors the defendants 
in the suit in the course of certain pro- 
ceedings instituted by the plaintiff for 
foreclosure. In these petitions, the parties 
stated the total amount of principal and 
interest which was then due ou the mortgage. 
The sums thus stated included past diem 
interest up to the date of the petitions. The 
Court was asked to sanction the arrange- 
ment between the parties under section 257A, 
Civil "Procedure Code, and to grant an ex- 
tension of time in accordance therewith for 
the payment of the mortgage debt. The re- 
quired sanction was granted by the Court. 
The defendants eontended that the consenb 
petitions could not be relied on by the 
plaintiff as they were not registered in ac- 
cordance with the provisions of the Registra- 
iion Act. The Privy Council observed: 
" Although, in the view which their Lord- 
ships. take, the question whether those 
proceedings can be founded on without their 

(1) 20 A. 171; 25 1. A. 9; 2 C. W. N. 129. 

(2) 22 M. 508; 26 I. A. 101; 3 C. W. N. 485. 

(8) 33 BM. 102; 6 M. L. T. 318; 3 Ind. Cas. 701, 
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having been registered in terms of the Act 


of 1877, does not necessarily arise in this- 


appeal, they think it right to add that 
having heard Counsel fully on the point they 
are satisfied that the provisions of section 17 
of the Act do not apply to proper judicial 
proceedings whether consisting of pleadings 
filed by the parties or of orders made by 
the Court". In Pranal Anni v. Lakshmi 
Anni (2), a suit, which had been instituted 
for possession of certain lands, was amicably 
settled by a compromise between the parties 
which related both to those lands and to 
other lands which were the subject-matter 
of the case before the Privy Council. The 
razinama which was presented to the Court 
in the first suit stated that the parties had 
agreed to take ‘each a certain share of the 
land sued for. One of the four schedules 
incorporated with it, namely Schedule D, 
related to and described the lands which 
were the subject of the second suit but the 
body of the compromise contained no re- 
ference to it. It set forth as “ remarks” that 
the lands in Schedule D were also to be 
taken in equal shares by the parties. The 
decree of the Court awarded to the plaintiff 
in terms of the razinama a share of the 
lands then actully sued for. The question 
in the second suit was whether the razinama 
in the previous suit which was nob rə- 
gistered could nevertheless be relied upon 
by the defendants in bar of the plaintifi’s 
right to recover the whole of the lands. 
The Privy Council held that it could not. 
Their Lordships’ observed: “ The objec- 
tions founded upon its non-registration does 
not in their Lordships’ opinion apply to its 
stipulations and provisions in so far as 
they were incorporated with ani given 
effect to by the order made upon it by the 
Subordinate Judge in the suit of 1885. 
The raxinama in so far as it was submitted 
to and acted upon judicially by the learned 
Judge, was in itself a step of judicial pro- 
cedure not requiring registration and any 
order pronounced in terms of it constituted 
res julicata binding upon both the parties 
to the appeal who gave their consent to it. 
If the parties, after agreeing to settle the 
suit of 1885 on the footing that they were 
each to take a half share of the lands in- 
volved in that suit and also a half share 
of the lands now in dispute, had informed 
the learned Judge that these were the 


terms of the compromise and had invited 
him, by reason of such compromise, to dis- 
pose of the conclusions of the suit of 1885, 
their Lordships see no reason to doubt that 
the order of the learned Judge, if it had 
referred to-or narrated these terms of the 
compromise, would have been judicial evi- 
dence available to the appellant, that the 
respondents had agreed to transfer to her 
the moiety of land now in dispute. But 
their Lordships are unable to find that any 
Such course was taken either in the razinama 
or in the judicial order which gave effect 
to it. The razinama, merely referred by 
way of “remark” to the lands now in dispute 
and the Judge was only asked to give 
effect to a compromise which related to 
the lands then in dispute before him. This 
order, accordingly, merely concerns the 
latter and has no reference whatever to the 
lands described in Schedule D of the 
razinama. So far as regarded these lands, 
the compromise was not submitted to the 
learned Judge but was deliberately left by the 
parties to stand upon their unregistered agree- 
ment of union.” 

The contention for the appellants is that 
in these two cases their Lordships of the 
Privy Council have laid down that an 
unregistered dociment requiring registration 
under section 17 of Act III of 1877, if re. 
ferred to or narrated in a decree or order 
of a Coart or set out in pleadings filed by 
parties to the instrument in a Court, would 
have the same effect as if it had been re- 
gistered, althorgh it forms no part of the 
deeree or order of the Court. Now, section 
17 enacts that documents coming within the 
classes referred to in clauses (a) to (d) 
thereof shall be registered. Clause (1) 
exempts from the rule of compulsory re- 
gistration ‘decrees and orders’ of Courts as 
an exception to clauses (b) and (2). There 
is no provision in the section that pleadings 
bafore a Court which are mere statements of 
parties should ba registered. Section 49 cf 
the Act lays down: “No document requir- 
ed by section 17 to be ragistered shall affect 
any immoveable property comprised therein 

„or be received as evidence of 
any “transaction affecting such property or 
conferring such power, unless it has bəen 
registered" in accordance with the pro- 
visions of this Act It will “ba observed 
that non-registration of ac mpulsorily registr- 
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able document leads to two consequences ; 
one is that it cannot be received as evidence 
of any transaction affecting immoveable 
property, and the other, that it shall not 
affect any immoveable property comprised 
therein. If a razinama has been passed into 
a decree or order by alCourt, then, under 
clause (2) of section 17, itis exempted from 
a compulsory registration, and the decree 
or order would constitute the matters com- 
prised therein res judicrta between the parties 
to the litigation. But if any portion of 
the razinama has not passed into a decree 
or order of Court, it is prima facze difficult to 
see how a recital of it in the proceedings 
of the Court or its inclusion in pleadings 
put before the Court will come within 
the terms of clause (4) and it is diffeult 
to suppose that their Lordships of the 
Privy Council could have intended to 


ex- 
tend the provisions of clause (7) in the 
mauner urged by the appellants. On ex- 


amination of the langnage employed by 
their Lordships, it is clear that they 
nob so intend. The observation in 
earlier case is, that the provisions of 
tion 17 do not apply to pleadings. 
is, no doubt, obvious. In the latter case 
the dictum is, that the order of the 
Judge if it had referred to or narrated the 
terms of the compromise, not embodied in 
the decree of the Court, would have baen 
judicial evidence, available to the appellant 
that the respondents had agreed to trana- 
fer the moiety of the lands, to which the 
reference or narration might relate. All 
that their Lordships meant, apparently, was 
that the entry of an agreement in a decree 
or order of Court would be relevant to 
prove the agreement. This is laid down 
in section 3 of the Evidence Act. St 
has been held that such an entry would 
be primary and not secondary , evidence 
of the facts contained init [See Byatham- 
ma v. Aualli (4); Thama v. Kondan (5); 
Parbutty Dassi v. Purno Chunder Singh (6). 
Bat, taking ib that an agreement could be 
proved by means of the entry ofit inan 
order of Court. this circumstance would 
only get rid ofone of the two consequences 
of non-registration laid down in section 49 
_of the Registration Act, «iz, the inadmissi- 
(4) 15 M. 19 nt p. 24, 
t5) 15 M. 378, 
(6)90,586, ° 


the 
sec- 
This 


bility of the document in evidence. Ib does 
not, however, remove the other consequences, 
namely, that the document cannot affect 
the immoveable property comprised there- 
jn. The observations of the Privy Council 
do not lend any countenance to the sug- 
gestion thal the reference or narration in 
a decree or order could have any Buch 
effect. "The immoveable property’ compris- 
ed in & compromise can be affected only 
in so faras it had passed into a decree or 
order.of the Court. If a particular transac- 
tionis required by law to be effected by a 
registered instrument and if the consequence 
of non-registration were declared to be-merely 
its inadmissibility in evidence then it 
might be possible to hold that such 
consequence might be avoided when the 
contents of the instrument are entered in 
judjcial proceeings. It has to be remem- 
bered that, in one sense, the whole of a 
compromise by which a suit is terminated 
is put before the Court for being recorded, 
though the Court will pass a decree in 
terms thereof only in so far as ib relates 
t» the subject-matter of the suit. When 
it is placed before the Court with a re- 
quest to record it, it becomes part of the 
pleadings and when the Court records it, it 
by implication refers to the whole of, the 
compromise. How much of the compromise 
would be evidence under section 35 of the 
Evidence Act would depend upon. how 
much thereof could beregarded as. having 
been erikered in the record of the Court. Bat, 
as already pointed out, an entry in the Gourt's 
record will not enable anything not actually 
part of the decree or order of the Court, to 
affect the immoveable property comprised ia 
that order, 

For.these reasons it sppears to be clear 
that the appellants’ claim to the proper- 
ties now in qaestion on aecount of its in- 
clusion’ in the comprise is unsustainable. 
As for Natesa Chetti v. Vengu Nachiar (8), 
there is a dictum there in appellants’ 
favour. The learned Judges who decided 
the case (Wallis and Sankaran Nair,. JJ.,) 
observe (see page 108), referring to the 
passage in Pranal Anni v. Lakshmi dnni 
(2) already set out in these words :— 
"In our opinion this passage clearly 
means that the compromise could have been 
enforced, although not registered, even 
-abcut the lands not included in the suit, 
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The'léarned Judges “who: - decided. - Raghu- - 
bans Mani "Singh v. Mahabir -Singh (7) un-. 


derstood their Lordships’. judgment in the 
same: way.” With “all” deference to, the 
learned Judges, this dictum cannot be ac- 
cepted as correct. It is opposed to the 
decisions of this “Court in Muthayya v. 


Venkatratnam (8) and Patha Muthammal v.. 
the- 


Esup Rowther. (9). The decision of 
Allahabad High Court in’ Raghubans Mani. 
Singh v. Muhabir Singh (7), relied on by 
the learned Judges, has nob'béen followed: 


in that Court itself in later caes of Kashi- 


Kunbi v. Sumar Kunbi (10) and Sadur ud. din 
Ahmed v. Ohajju (11). Our view is in ac- 
cordance with the decisions'of the Calcutta 
High Court in Birbhadranith v, Kalpatru 
Panda (12); Kali Oharan Ghoshal v. Ram- 
chandra Mandal (18) and Gurdeo Singh v. 
Chandrika Singh (14). 
v. Bhuban Jelin (15) was relied on in favour 
of the appellants. But that case is 'dis- 
tinguishable. There, a decree was passed 
against the defendant for the-amount agreed 
upon as the proper rent by an unre- 
gistered compromise. The defendant was 
bound to execute a sulenama according to. 
the terms of the compromise, agreeing to 
pay that rent. He remained in occupation 
of the plaintifi’s land but failed to execute 
the sulenama. It was held that the plaintiff 
was entitled to the rent fixed by the com- 
promise. 

The plaintiff would be entitled to re- 
cover the amount, from the defendants as for 


use and occupation, though that was not the- 
exact ground on which the decision was based. > 


The defendants in their written statement 
did not put forward any title to the land ex- 
cept under the compromise referred to above. 
That is, therefore, the only root of their’ title 
and asit is unregistered they cannot rely on 


it as affecting the immoveable “property com- 
. Kali Prasad, (defeńdents Nos. 2 and 3), issued 


prised therein. 
The second appeal must bs dismissed with 
costs. i 
Appeal dismissed. 
(7) 28 A. 78; A. W. N. (1905) 195; 2 A. L. J. 564. 
(8). 25 M. 553. 


(9)° 29 M. 365. A 
(10) 32 A. 266; 5 Ind. Cas. 234; 7 A. L. J, 200. x 
(11) 31 A. 13; 1 Ind. Cas. 553; (1908) A. W. N. 264; 


5 À. L. J. 717. 
(12) 1 C. L. J. 388. 
(13) 30 C. 783. 
(14) 36 C. 193; 1, Ind. Cas. 918; 5 C. I. J. 611. 
(15) 34 C, 456, 
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OUDH JUDICIAL COMMISSIONER'S f 


od COURT. . 
Second Civit, Appear No. 179 or 1910. 
April 4, 1911. 
: Present; —Mr. Chamier, J. C. 
Babu JUGAL KISHORE-—PrarmvTIFER— 
ÁTPELLANT - 
versus 
BADRI anD OTHERS— DEFENDANTI— 
RESPONDENTS. 

.Qudh Laws Act (XVIII of 1876), s 10 —Pre-emption, 
suit for —Notice, validity of, when issued more than a 
year before sale 
ings—New plea—Second Appeal. 

Wherea vendor gave notice “under section 10 of 


—Area not accurately stated —Plead.' 


the Oudh Laws Act, the purchaser is protected even, 


though the notice was issued more 
before the sale. 
Where all concerned ios exactly what tho 


vendor proposes to sell, a notice is not defective 
merely because by some method of calculation it 


than a year 


appears that the area Sue in the notice: is not : 


strictly accurate, 
A suit for pre-emption was brought on the ground 


thas the notice given to the pre-emptor by the vondor , 


was defective as the price mentioned therein was not 
fixed in good faith. In second appeal the pre-emptor 
songit to challenga the .notice on the grounds that 


` tho a area stated in it was inaccurate and thai the 


notico was given a year before the sale: 
Held, that the plaintiff was not entitled to raiso 
the new points in second appeal, 


Appeal against the order of the Additional, ; 


District Judge of Gonda, 
February 1910, reversing the order of the 


. Subordinate Judge of Bahraich, dated the 6th 


July 1908, 


Babus Baswieo Lal and Ishwart 


the Appellant. 
Syed Zahur Ahmad and Mirza Mohammad 


Ismail, for the Respondents. 


Dayal, for 


‘dated the Z4th . 


Judgment.—this is a second appeal | 


in a suit for pre-emption. "The case presents 
|| 


- some unusual features. 


On July 31st, 1906, Gouri Shankar and 
a notice to the plaintiff under section 10 of 
the Oudh Laws Act to the effect that they 
had shares in Rainapur, the area of which 
was 233 kacha bighas 19 biswas 11 dhurs, 
and that they proposed to sell them for 
Rs. 5,616 at the rate of Rs. 24 per kacha 
bigha. To that, the plaintiff replied: that he 
was willing to buy the land at a fair price 
but that the price stated in the ngtice had nol 
been fixed in good faith and was in fact about 
double the market-value, 
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On July 20th, 1907, Gouri Shanker and 
Kali Prasad sold between them a 4-anna share 
in 9/10thsof the mahal(the remaining 1/10th 
represer.ts a jithansi share)for an alleged sum 
of Hs. 5,016 to the defendant Badri. The 
present suit was instituted in August 1909. 
The Subordinate Judge decreed the claim, 
holding that the notice by the vendors was 
defective as the area was not correctly stated 
therein,that the price stated in the notice had 
not been fixed in good faith, ‘and that the 
market-valie was Rs. 5,296-12-1. 

On appeal, the Additional Judge found 
that the price had been fixed in good faith 
and he declined to consider whether the 
notice was defective on account of the area 
not having been stated correctly. He accord- 
ingly allowed the purchaser’s appeal and 
dismissed the suit. This is a second appeal by 
the plaintiff. 

No attempt has be@n made to challenge 
the finding that the price was fixed in good 
faith and it is conceded thatif the plain- 
tiff is allowed to preempt he must pay 
the amount stated in the notice and deed of 
sale. But, it is contended that that suit 
shculd have been treated as one based upon 
clause (a) of section 13 of the Oudh Laws 
Actas well as upon clause (c) of that sec- 
tion’ and it should have been held that 
the notice was defective(1); because the share 
to be sold was not specified; (2) because the 
area is stated in kacha bighas and the area 
of akecha bigha is uncertain; (8) because in 
any view the area stated is inaccurate, and 
(4) because the notice was given a year 
before the sale, 7.¢., the purchaser is not 
protected by a notice issued so long before 
the sale. 

“It has been pointed out by the Additional 
Judge that neither in his reply to the notice 
. nor in his plaint in the present suit did the 
plaintiff suggest that the notice was defec- 
tive because the shares to be sold were not 
specified or because the area was given in 
kacha bighas or was inaccurately stated. In 
my opinion, the plaintiff is nob entitled 
to raise these points in second appeal. In 
this connection Í may observe that the 
plaintiff is not an ignorant rustic but a Plea- 
der with many years’ experience of litiga- 
tion. It is quite clear that the plaintiff who 
was himself gsharer in the village understood 
perfectly well what property was being 
offered to him. The Subordinate Judge was 
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at great pains to show that the area stated 
in the notice was wrong. As much arga- 
ment has been addressed to me on this point, 
I will deal with the matter -at sume length. 
As I have already said, I do not think that 
the plaintiff is entitled to take the point at 
all Thearea of the mahal is 207°98 acres 
including the roads, etc. If the roads are 
excluded, the area is 204/35 acres. At 5 
kacha bighas to the acre, the area of the 
village including the roads is 1089 kacha 
bighas, 18 biswas, deduct one-tenth on account 
and the bilance is 935 kacha bighas, 18 biswas, 
4 biswansis, one-fourth of which is 233 kacha 
bighas, 19 biswas, 1l biswansis t.e., the area 
stated in the notice. According to the same 
method of calculation, z.e., taking 5 kecha 
bighas to the acre, the area of the share with- 
out the roads works out to 229 kacha bighas, 
17 biswas, 15 biswansis. According to an- 
other method of calculation, z.e., taking the 
equivalent of an acre to be 4 bighas, 16 bzswas 
the area of the share sold is 22) kacha bighas, 
12 biswas, 19 biswansis. The Subordinate 
Judge said that as the price of the actual 
aren sold did not work out to Rs.1,516 at 
the rate of Rs. 24 per kacha bigaa, the 
price could not be said to have been fixed 
in good faith and as the area stated in the 
notice was wrong the notice was defective. 
J agree, however, with the Additional Judge 
that the caleulations made by. the Subordi- 
nate Judge are irrelevant. The way in 
which the area stated in the notice was 
arrived at is plain enough, the notice it- 
self says that the area is stated approxi- 
mately (jis qadr hisab thahre). All con- 
cerned knew exactly what ihe vendors pro- 
posed to sell and the price paid by the 
purchaser was Rs. 5,616, theamount stated 
in the “notice. In these circumstances, ib 
would be absurd to hold that the notice 
is defective merely bceause by some methods 
of calculation it appears that the area stated 
in the notice is not stricily accurate nor can 
it be said that due notice was nob given 
merely because a year elapsed between, the 
notice and the sale. There is no evidence 
that the value of the property underwent 
any appreciable alteration during the y.ar. 

I regard ihe present appeal as merely 
an ingenious attempt to seb up a new case in- 
consistent with the case stated in the plaint, L 
dismiss this appeal with costs. 

Appeal dismissed. 
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.OUDH JUDICIAL GOMMISSIONER'S 
COURT. 
~- First Civic Appean No. 5 or 1911. 
Mareh 27, 1911. 

Present: —Mr. Chamier, J. ©. 
PARBHU DAYAL anp ormers—PLAINTIEFS 
- ~- APPELLANTS 
. versus 

> MANDAN SINGH AND ANOTHER— 

DEFENDANTS— RESPONDENTS. 
* Limitation Act (IX: of 1908), s/31. (1) and (2) — 
Institution of fresh suit after the withdrawal of former 
suit--Civil Procedure Code (Act V^ of 1908), Order 
XXIII, v. 1. 

The: plaintiff brought a suit in 1907 for recovery of 
money on the basis ofa mortgage. The suit was 
subséquently withdrawn with liberty to bring a fresh 
suit. After the passing of the Limitation Act IX of 
1908,the plaintiff brought the said suit on the basis 
of the same mortgage. . It was contended by the de- 
fendant that the plaintiff should proceed under sub- 
section(2), section 31, of the Limitation Act: 

Held, that the plaintiff was entitled to bring a 
fresh anit under sub-section (11, section 31, of Act IX 
1908, and was not bound to proceed under sub. 
section (2). 

A person, whose suit ‘is withdrawn with per- 
mission to bring a fresh suit, should not be com- 
pelled to resort to the procedure allowed by sub- 
section (2). 

' The effect of allowing a suit to be withdrawn and 
giving the plaintiff liberty to bring a fresh suit is to 
place the plaintiff i in the same position as he would 
have been ‘in had he brought no suit at all. 

Appeal against the order of the Additional 
Judge of Hardoi. dated the 22nd October 
1910. . 

. Babu Gopal Sahai, for the Appellant. 

` Mirza sadiq Ali Khan, for Bhagwan Singh 
and Lal Singh. 

Babu Lachmân Prosad, for the Respondent. 

- udgment.- This appeal raises a 
question as to the construction of section 31 
of the Limitation Act, 1902. The only facts 

which I need state at present are ‘that Lach- 
mi Narain, father of the plaintiffs-appellants, 
who held several mortgages on the property 
af tke firsi:four- defendants, brought a suit 
for sale on those mortgages on May 14th, 
1967. On July 22nd, 1967, their Lordships 
of the. Privy Council decided, in the case of 
Vasudeva Madaliar v. Srinivasa Pillai (i), 
that a fuit on a simple mortgage bond to en- 
force payment of the amount:‘due on the 
bond by sale of the mortgaged property is 

governed by Article 132 of Schedule II to the 


Limitation Act (XV 1877), and not by Arti- 

(1) ?0 M. 426; I7 M. LJ. 444; 11 0. W. N. 1005; 
4A. L. J. 625, 6 C. L. J. 255; 2 M. L.T. 333, 9 Bom. 
b. R. 1104, 
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cle 147. The plaintiff then saw that ‘his 
suit must be dismissed. Accordingly, in 
October 1907, he applied to the Court for 
permission to withdraw his suit and for li- 
berty to institute a fresh suit in respect of 
the same subject-matter and the Court 
gave him permission in terms of his appliea- 
tion. The Limitation Act of 1903 came into 
force on August 7th, 1908, and the plaintiffs, 
their father having died in the meantime, 
instituted the present suit on March 22nd, 
1910. The suit has been dismissed by the 
officiating Additional Judge on the ground 
that itis barred by the provisions of sec- 
tion 31, sub-section 2, of the Limitation Act, 
1908. In my opinion, the decision of the 
Additional Judge is clearly wrong. Section 
31, sub-section (1), provides that, notwith- 
standing ‘anything contained in that Act or 
in the Limitation Act of 1877 in the terri- 
tories mentioned ‘in the second Schedule to 
the Act, which include the United Provinces, 
a suit for foreclosure or a suit for sale by 
a mortgagee may be instituted within two 
years from the date of the passing of this 
Act or within 60 years from the date when 
the money secured by the mortgage became 
due whichever period expires first. The 
rest of sub-section (1) has no bearing on the 
present case. Then sub-section (2) provides 
that where. in the aforesaid territories, the 
claim of a. mortgagee for foreclosure or for 
sale has been wholly or in part dismissed or 
withdrawn after July 22nd, 1907, and before 
the passing of this Act either in a Court 
of first instance or of appeal on the ground 
that a 12 years’ rule of limitation applied 
to such claim, the case may be’ restored 
on an application in writing to the Court 
by which the claim was dismissed or 
in which it was withdrawn, provided 
that” the application is made within six 
months from the date of the passing of the 
Act, and on such restoration the provisions of 
sub-section (1) shall apply. The Additional 
Judge has held thatin a case like this the 
plaintiff is bound to resort to the procedare in- 
dicated in sub.section (2) and is not at liberty 
to bring a fresh suit although such fresh 
suit is within limitation according to sub- 
section (1). The defendants-respondents sup- 
port this interpretation of the section 
and refer me to ihe decision of Karamat 
Husain, J., in Ram dutar vGulab Ohaudii(2). 
* (2) 6 Ind. Cas. 700, NU os 
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The decision referred to kas no bearing on 
the present case whateyer, for there the 
learned Judge was dealing with an application 
presented under sub-section(2)of section 31, 
whereas T am concerred with afresh suit. I 
can discover no reason -whatever for holding 
“that a person, whose suit has been withdrawn 
with permission to bring a fresh suit, should 
be compelled to resort to the procedure al- 
lowed by. sub section 2. The effect of the 
order of the Court allowing the suit to be 
withdrawn and giving the plaintiff liberty to 
bring a fresh suit was to place the plaintiffs 
in the same position as they would have 
been in if theie father had never brought 
a snis ab sll. It is quite clear to me that 
the plaintiffs are entitled to take ndvantage 
of sub section(1) and to maintain the present 
guit so far as the limitation is concerned. 
I allow the appeal, set aside the decision 
of the Additional Judge and remand the 
suib io the Court below for trial on the 
merits according to law. The respondent 
must pay the costs of this appeal in any event. 

I have repeatedly expressed my opinion 
that Couris of first instance should abstain 
from disposing of cases on points of this 
kind until after all the evidence has been 
given. In ihe present case, the Additional 
Judge should have recorded: findings on all the 


issues. 
Appeal allcwed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civir. Apeeat No. 68 or 1910. 
April 24, 1911. 
Present:— Mr. Evans, J. C., and 
Mr. Piggott, A.J. C. 

Rae SHAMBHU NATH—Derenpant— 
APPELLANT 

i Versus 
Thakur RUDRA PRATAB NARAIN 
SINGH— PLAINTIFY— RESPONDENT. 

Award—Construction—British Indian Association, 
anardmade by— "In perpeturty”, meaning of — Suit for 
possession after the death of the grantee-— Jurisdiction of 
Civil ov Revenue Court—Oudh Rent Act(XXII of 1886), 
s.108 (5A)—Resumption of rent-free grant—Suit for 
ejectment against transferee. 

Under an award of the British Indian Association, 
the appellant’s predecessor-in-title was granted a 
village rent-free “in perpetuity”: 

Held, tt at the award did not confer any under-pro- 
piietary right; nor did the use of expression “in per- 


petuity” imply an extension of interest beyond the 
life-time of the grantee. 

Mohammad Abdul Majid v. Fatima Bibi, 8 A. 39; 
12 I. A. 159; Rameshar Baksh Singh v. Arjun Singh, 
23 A. 194;Raja Rameshar Bahsh Singh v, Baby Bhag- 
wan Baksh Singh, 7 O. C. 90, relied upon. 

Bhaiya Ardawan Singh v. Udey Pratab, 28 C. 833; 
23 I. A. 64, distinguished. 

A suit for possession of the land, after the death of 
the grantee, against the transferee of a non-transfer- 
able grantis not a suitforresumption within the mean- 
ing of section 108 (5A) of the Oudh Rent Act (XXIT 
of 1886). Itis merely a suit for ejectment of a tres- 
passer and as such is cognizable by the Civil Court. 

Shah Pazl Husain v. Shah Ashraf Husain, 8 O. C. 
48, relied upon. 

A talukdar is entitled to sue in ejectment against 
the transferee of a non-transferable grant alone 
without at the same timo or previously suing for 
resumption of the rent-free grant as against the gran- 
tec or his heir. 


Appeal against the order of the Subordi- 
nate Judge of Bahraich, dated the 11th April 
1910. : 

Babus Ram Chandra and FBisheshwarnath, 
for the Appellant. 

Babu Ishwart Prasad, for the Respondent. 

Judgment. 

Piggott, A. J. C.—This was a suit for pos- 
session of a certain area of land, situated in 
village Unchgaon, appertaining to the taluka 
of Rehwa, in the Bahraich District. The 
plaintiff is the falutdar of Rehwa and itis not 
denicd that he is the superior proprietor of 
the land in suit, as of the entire village of 
Unechgacn. The land in suit was morigaged 
ty Bhaiya Sarabjit Singh on February 24th, 
1890, and was put up for sale under a mort- 
gage-decrea and purchased byithe defendant- 
appellant on the 20th Aprilj 1901. Bhaiya 
Sarabjit Singh died childless 'on June 4rd, 
1905. The plaintiff's case is that Bhaiya 
Sarabjit Singh held the land in suit, along 
with the entire village of Unchgaon, as a rent- 
free tenure by way of maintenance, that his 
interest in {he same was neither transferable 
nor heritable and that the defendant has no 
right to continue in possession after the dcath 
of Bhaiya Sarabjit Singh. The claim was 
resisted in the Ccurt below on various grourds; 
amengst other pleas put forward, were 
ikcse «f limilaticn and estoppel. The plea 
of limitation is, rot repeated in the peli.ion 
of appeal to this Court and was not pressed 
upon us in argument. With regard to the 
plea of estoppel, if was conceded in argument 
that the plea as such could rot be maintained, 

» especially in view of the fact that the plain. 
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tiff was until recently a miner whose estate 
was under the management of the Court of 
Wards. We were asked to consider the facts 
pub forward in the Court below in support 
of the plea of estoppel only from the point of 
view of admissions on part of the plaintiff’s 
predecessors or representatives, and as bearing 
on the other issues in the case. We have, 
therefore, to determine in this appeal three 
main points,— 

1. Was the interest of Bhaiya Sarabjit 
Singh in the land in suit that of an uuder- 
proprietor as defined in section 3, clause 8, of 
the Oudh Rent Act ; that is to say, had he a 
heritable and transferable right in the same ? 

2, If Bhaiya Sarabjit Singh had no trans- 
ferable right in this land, was his right herit- 
able, and if so, is the present suit maintain- 
able in view of the fact that the said Sarabjit 
Singh has left surviving him a widow ? 

3. Is the suit as brought maintainable in 
-the Civil Court, with reference particularly to 
the provisions of Chapter VII A and section 
108, clanse (5A), of the Oadh Rent Act, these 
being the provisions relating to the resumption 
of rent-free grants which were added t» the 

‘Oudh Rent Act by sections 5 and 6 of the 
Amending Acs IV of 1901? 

The rights of Bhaiya Sarabjit Singh must 
be considered with reference toa pedigree 
admitted by both parties "which will be found 
in the judgment of the lower Court. This 
shows that Jaswant Singh and Bhujang Singh 
were own brothers ; the latter was the father 
of Sarabjit Singh, while the former was the 
father of Raja;Raghunath Singh, with whom 
the taluka of, Rehwa was settled after ths 
annexation of Oudh. Bhaiya Sarabjit Singh 
was one of the relatives of talutd ws who put 
forward certain claims, asserting rights of 
their own in lands in respect of which £1iut- 
dari sanads had been granted by the British 
Government. - The nature of the claim pre- 

-ferred by Sarabjit Siegh in his petition, Ex- 
hibit A38, to the Chief Commissioner of Oudh, 
dated April 25th, 1869, aud the circumstances 
under which that claim was referred to the 
British Indian Association for adjudication, 
are explained at length in the judgment of 

: the learned Subordinate Judge and need not 
be repeated here. It is quite clear that the 

< British Indian Association did not entertain 

: the claim of Bhaiya Sarabjit Singh on any 
-other footing than that of a claim to suitable 

: maintenance (guzara) in virtue of his position 


a3 a relative of the ¢alutdar. The procaedings 
before the Indian Association resulted in au 
award which purported ta ba passel on the 
basis of an agreement (razinama) bebwean the 
parties concerned. What actually happaned 
has been set forth by the learned Subordinate 
Judge in his cireful and well considered 
judgment. Raja Raghunath Singh the talu- 
dar of Rahwa and grandfather of the present 
plaintiff appeared in person before the Com- 
mittee of the British Indian Association which 
was dealing with this mtter, and asked for an 
adjournment on the understanding that he 
was prepared to enter into a compromise with 
the claimant. He was informed that the 
matter would be disposed of on the following 
day. On that date, namely 11th July 1869, 
the Raja put iu no appearance, but the plair.- 
tiff made a statement to the effect that the 
matter had been settled between himself and 
the Raja on certain terms. The Committee 
held that, under the circumstances and iu 
view of ‘what had passed when the adjourn. 
ment was granted the previous day, they were 
entitled to act on the ez parte statement of the 
claimant Saraujik Singh and they made an 
award aesordingly. By this award Swabjit 
Singh was allowed, — 

1. The entire village of Unchgaon rent. 
free; 

2. 250 bighas of str land situated in other 
villages; and 

3. An allowance known as bhent of Rs. 9 
per annum from ench village in Taluka Rehwa, 

Nothing more is said in the award itself as 
to the nature and duration of the grant beyoud 
the facb that it was made "in perpetuity” 
(batarah istimrar ke). This award was con- 
firmed by the Financial Commissioner and 
never questioned in any way by Raja Raghu- 


'nath Singh, so that there can be no doubt 


that it was binding on tke parties. It was 
sent to the Deputy Commissioner of Bahraich 
for execution, and was by him referred to the 
Settlement Officer with reference particularly 
to the ascertainment of the precise plots 
which were to be assigned to Sarabjit Singh 
in villages other than Unchgaon in order to 
make up the 250 Bighas of sir land granted 
by the award. Besides ascertaining this, the 
Settlement Officer had also in the course of 
his proceedings to determine what entries 
should be made'in the Settlement Racord by 
way of describing the nature of*the rights en- 
ejoyed by Sarabjit Siugh. Three orders passed 
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by himon different dates namely, August 30th, 
1871, October 6th, 1871 and October 24th, 
1871, are on the record as Exhibits A4, 
A5 and A6. The first of these orders 
would seem to have been passed in the 
presence of both parties, or at any rate 
after both had ‘had an opportunity of being 
heard. The copies produced, before us do 
nob explain in any way the circumstances 
under which the orders of October 6th, 1871 
and October 24th, 1871 were passcd; there is 
certainly robhing to show that they were 
passed in the presence of the parties or 
after either of them had had an opportunily 
of being heard. They look to me like 
orders passed upon some office report raising 
fhe question of the nature of the entries to 
“be made in the settlement records and noted 
down in this particular file for the sake of 
convenience. J agree with the learned Sub- 
ordinate Judge that there is nothing in Ex- 
hibits A4 and A5 which has any real bear» 
ing on the question now in issue,” Exhibit 
A6 is a note hy the Settlement Officer to 
the following effect:— The award conveys 
a permanent hereditary right in the lands 
decreed.” There is no suggestion that the 
Settlement Officer had been appealed. to by 
the parties to give 2 decision as to nature 
of the righb in question, or that he bad any 
power to do so, except in so far as it was 
necessary for him to issue directions to his 
office regarding the entries to be made in 
the Settlement Records. It seems to me 
obvious on the face of the order that the 
Settlement Officer did not conceive himself to 
be adjudicating upon a claim to under- pro- 
prictary righis. Such an adjudication would 
have required a formal proceeding, and 
presumably the Settlement Officer’s order 
on the subject would have embodied his 
reasons for admitting or rejecting such a 
claim. The 4th paragraph of the. me- 
morandum of appeal before us raises the 
contention that this order of October 24th, 
1871 has the force of a judicial decision be- 
tween the parties concerned. If this conten- 
tion could be accepted, it would render. it 
unnecessary for us to discuss further the 
question whether Sarabjit Singh had or bad 
not under-proprietary rights in the land in 
suit, or in any of the lands decreed in his 
favour under the award. The statement 
that the right in question was permanent 
hereditary righteexcludes by implication the 


possibility of, its being a transferable one: 
and, indeed, if it could be supposed. that,the 
Settlement Officer in passing this order was 
adjudicating upon.a claim to under-pro- 
prietary rights, the only possible concly- 
sion would be that he rejected such claim. 
The fact, as I understand it, is that no claim 
to under-proprietary righls under, the.terms 
of the award was ever put forward by Sarab- 
jit Singh before the Settlament Officer, that 
this order of October 94th, 1871, was not in 
any sense a judicial decision as between the 
parties concerned, and that it embodies no- 
thing but an expression of the Settlement 
Officer's opinion regarding the nature of the 
grant for the purpose of causing the necessary 
entries to be made in the Settlement Records. 
A number of Exhibits are on the record show- 
ing the manner in which Sarabjit Singh’s 
position was „recognised in the settlement 
papers. His name appears in various re- 
cords under the headings provided for 
"hagdaran matahat" or. pukhtadars"; but where 
the nature of the tenure is particularly des- 
cribed, as for instance in  Exhibi5 A16, 
he is defined as being an “intermediate 
holder"—"gabiz darmiyant.’ Taking this 
evidenee as a whole, I am satisfied that the 
Settlement Officer never intended. to re- 
cognise, and did not in fact recognise, the 
possession by Sarabjit. Singh of any under- 
proprietary rights, but that he interpreted 
the award, as he himself says in Ẹx- 
hibit A6, as conferring a heritable though 
not a transferable right in respect of the 
lands decreed. "Whether he also recognised 
the bkent allowance of Hs. 2 per village as,a 
heritable allowance is not apparent, for he 
simply ordered it to be noted in tbe waitb-ud- 
nra of each of the villages concerned; but pre- 
sumably he looked upon all the rights confer- 
red by the award of the British Indian As- 
socation as of the same nature, that is to say, 
as being heritable but not transferable. 
Apart from the evidence hitherto noticed, 
the appellant also relies on the fact that, he 
was recognised as an under-proprietor in, the 
papers prepared at the subsequent Settlement 
of the Bahraich District in the years 1897. 
1899, that he was held liable to pay local rates 
under the provisions of the Oudh Local Rates 
Act (V of 1894), and that there have been 
other transfers of Bhatya Sarabjit Singh's 
rights in village Unchgaon, one of them 
in favour of Thakur Bijai Bahadur Singh 


` 
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talukdar of Rehwa, the father of the present 
plaintiff. I am not satisfied that the entries 
made at the last Settlement recognise Sarab- 
-Jib Singh as being an under-proprietor; but 
in any case there was no determination of the 
question as between the parties at the 
last Settlement, and any entries made in the 
papers then prepared would not have much 
weight as evidence if the Court were satisfied 
that nothing in the proceedings of 1869 or 
of 1871 operated to create an uuder-pro- 
prietary right in favour of Bhaiya Sarabjit 
It may be explained incidentally that 
the plaintiff's father, Bijay Bahadur Singh, 
ouly obtained possession of Taluqa Rehwa 
after & long minority during which the estate 
was under the maaagement of Court of 
Wards, and himself died in the year 1899 
nfter having beeu in possession only some 
three years. His death was followed by 
anotber period of Court of Wards’ manage- 
ment during the minority of the present 
plaintiff. The proceedings with regard to 
the payment of local-rates took place in the 
year 1905 during the plaintiff's minority, 
and even if some mistake was then made by the 
Court of Wards as to Sarabjib Singh'a posi- 
tion, Ido not think the present plaintiff 
could be bound by it. In any case J agree 
with the learned Subordinate Judge that any 
orders which may have been passed as to the 
liability of Bhaiya Sarabjit Singh for local 
rates in respect of the village of Unchgaon 
did not involve such determination of 
his status as an under-proprietor as could 
be pleaded either by way of res jwdicata or 
by way of estoppel against the present claim. 
The transfer of & certain area in village 
Unchgaon in favour of Thakur Bijai Bahadur 
Singh in itself proves nothing. The holder 
of a rent-free grant, whether heritabls or 
otherwise, would bs entitled to surrender such 
grant, cr a portion of it, to his superior 
proprietor for such consideration as the 
latter might see fib to pay. There is no- 
thing in the transaction itself which in- 
volves an admission by the plaintiff's father 
that Sarabjit Singh held a right capable of 
being transferred to persons other than the 
superior proprietor. The only other transfer 
alleged is one made by Sarabjit Singh by way 
of gift in favour of his own wife; this took 
place in 1902 during the minority of the 
plaintiff, and in any case a superior proprietor 


might well be content to leave such a transfer . 


undisputed without thereby committing 
himself to any admission as to the nature of 
the subordinate tenure. In conclusion, so 
far as this point is concerned, I note the ap- 
pellant’s argument that he is entitled to 
prove the possession by Sarabjit Singh of 
under-proprietary rights in village Unchgaon, 
apart from and independently of the award 
of the British Indian Association, and this 
with reference particularly to the provisions 
of section 107 (4) of the Oadh Rent Act. 
It seems sufficient to say on this point that 
the plaintiff has not proved anything of this 
sort. Asamatter of fact, certain papers which 
were put forward in support of Sarabjit 
Singh’s claim before the British Indian 
Association, and which are on the record in 
this case as Exhibits A 40, A 41, A 42 and 
A 43, seem to meon the whole to support the 
inference that whatever was granted to 
Sarabjit Singh or to his father by the 
talukdars of Rehwa, was always of the nature 
of a maintenance grant, subject to renewal 
aud presumably to modification by the grantor, 
On this review of the evidence, it seems 
clear to me that the lower Court was right 
in finding thas Bhaiya Sarabjit Singh had 
never any transferable right in respect of 
the lands in the village of Unchgaon. 

In proceeding next to consider the ques- 
tion whether Sarabjit Singh held a heritable 
interest in the land in question, if seems to 
me of little importance whether we treat 
the award of the British Indian Associ- 
ation, confirmed by the Financial Commis- 
sioner, as & decree between the parties 
concerned, or as involving also a grant in 
favour of Sarabjit Singh by Raja Raghunath 
Singh. In either case, the use of the expres- 
sion "in perpetuity” in Sarabjit Singh’s 
document of title does not in itself imply an 
extention of interest beyond that gentleman’s 
life. I may refer on this point to the case of 
Muhammad Abdul Mojid v. Fatima Bibi (1) 
and also to that of Rumeshar Baksh Singh v. 
Arjun Singh (2). Looking ab the words of 
the document with reference to the proceed- 
ings out of which it arose, it is clear that the 
grant in favour of Sarabjit Singh was one 
for maintenance and there is a general pre- 
sumption from the words of the document 
itself and from the attendant circumstances 
that nothing more was intended thana grant 


(1) 8 A. 39: 12 1. A. 169, " 
(2) 23 A. 194, . 
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for the life-time of Sarabjit Singh. It was 
‘clearly not an award under the general 
rules of the British Indian Association, a 
point on which I may refer to the, case 
of Raja Rameshar Bakhsh Singh v. Baby 
Bhogwan Baksh Singh (3). ‘The case of 
Bhaiya Ardawan Singh v. Udey Pratab (4) 
js distinguishable, because their Lordships 
-in that ease proceeded in part upon the words 
."to continue as heretofore” in the award 
which formed the.basis of that suit and in 
part upon direct evidence that ibe grant 
had, descended to the lineal descendants 
of the original grantee in the order of 
-primegeniture. I find no such evidence 
in the present case, and, therefore, con- 
eur with the lower Court in holding that 
the award of July llth, 1869 corstitated 
a grant in favour of Bhaiya Sarabjit Singh 
personally for his life-time. 

This finding makes ib unnecessary fcr me 
to discuss further the question whether the 
plaintiff would be entitled to maintain this 
suit in thelife-time of Sarabjit Singh's widow 
if the finding of ihe Court had been that 
Sarabjit Singh's rights in village Uncbgaon 
wcre heritable though not transferable. To 
my mind, that question appears connected 
in some ways with ibe further plea taken 
on behalf of the appellant that this suit as 
brought is not cognizable by the Civil Courte. 
Stated in this precise form, the plea seems 
to me clearly ursustainable. The only sec- 
tion which can exclude the jurisdiction of 
the Civil Courts in this case would be section 
108, clause 5A of the Oudh Rent Act, read 
together with the opening words of the said 
sectiun 1C8 itself. The various sections 
which make up Chapter VII A of the 

. Oudh Rent Act as enacted by section 5 of 
Act IV of 1901, merely provide for the cir- 
. cumstances under which a suit under section 
168, clause 5 A, can be brought and the xules 
of law by which such suit is to be determined. 
What the Civil Courts are debarred from 
taking cognizance of is a suit by a landlord 
for resumption of or assessment or enhance- 
.ment of rent on land held rent-free, or ata 
favourable rate of rent. Now, the present 
suit as brought is certainly nob one for re- 
_ sumption of land held rent-free. According 
to the plaintiff, the defendants are in posses- 


sion of the land in suit as mere trespassers; 
(3) 7 0. C. 90. 
(4) 28 C. 838; 23 I. A, 64. 


'entire grant made 


their possession has from the ‘first been illegal 
and in violation of the rights of the talukdar, 
inthatit was acquired by way of transfer 
from Sarabjit Singh when the latter had no 
transferable right of interest in the lands so 
transferred. The learned Subordinate Judge, 
in disposing of this question has-been contént 
to refer to the ruling in Shah Fazl Husain 
v. Shah Ashraf Husain (5). Iso far ‘agree 
with the appellants that this finding overlooks 
the change in the law effected by the amend- 
ment of the Oudh Rent Act onthe passing 
of Act iV of 1901. So far, however, as it 
applies to the facts of ihe present case, 
this ruling seems to be supported by- the 
decisions of this Court in Mohammad Ewos 
Al Khauiv. Maheshar Prasad (6) and Ma- 
heshar Prüshad v. Mohammdd Ewaz Ali Khan 
(7). Moreover, the broad principle.to be ob- 
served is, that questions of jurisdiction must 
be determined upon the nature of the cate 
set up by the plaint, and the present suit 
cannot, with any propriety of Janguage, le 
described as one for the resumption of a: 
rent-free grant. The plaintiff is not suing 
for possession of the entire village of Unch- 
gaon, much less for the resumption of the 
in favour of Bhaiya 
Sarabjit Singh by the award of July 11th, 
1869; nor has he impleaded the widow of 
Sarabjit Singh asa defendant. The question 
really involved by the plea to jurisdiction 
put forward on behalf of ihe defendant-ap- 
pellant, as it presents itself to my mind, is 
whether the plaintiff is entitled to sue in 
ejectment against this defendant alone, 
without at ihe same time | (or previously) 
suing for resumption of ihe rent-free grant 
as against the heir of Sarabjit Singh. As 
thus stated, the question does not seem to 
me altogether free from difficulty; but, on 
the whole, I am satisfied that it should be 
answered in the affirmative. It seems worth 
noting that the appellant, though’ sheltering 
himself behind the alleged rights of Sarab- 
jit Singh's widow, has made no attempt to 
get that lady brought upon the record of 
this case, or to produce evidence as to what 
her position in this matter is. We do not 


' even know whether she is actually in pos. 


session of any of the rights granted to Sarak- 
jit Singh under the award of July. llth, 
(8) 3 O. C. 48. 
(6) 6 O. C. 118. 
(7) 7 O. C. 872. 
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1869, or is setting up any claim againsb the 
talukdar forthe continuance of*those rights 
in her fayour. The Court cannot well be 
asked to hold that the plaintiff cannot suc- 
ceed in the: present suit without previously, 
or at the same time, obtaining a settlement 
` of the dispute as between himself and the 
widow of Sarabjit Singh, when it does not 
even know that there is any dispute bet. 
ween these’ two parties. ‘Apart from this 
consideration, it seems to me that the point 
raised by this issue ‘necessarily goes against 
the defendant-appellant when the Court 
has determined that Sarabjit Singh had no 


transferable. interest in the land in suit. . 


The defendant's . title is a transfer from 
Sarabjit Singh, and if the latter had no 
transferable. right, the plaintiff is entitled 
to come before the Civil Court — on an 
ordinary suit in ejectment treating the de- 
fendunt as a mere trespasser. It may be 
that such a suit would have failed during 
the life-time of Sarabjit Singh because the 
defendant might have successfully pleaded 
that he had at any rate acquired Sarabjit 
Singh’s rights whatever they might be, and 
that any suit brought in Sarabjit Singh's 
life time was premature. It is also possible, 
though I am bound to say I am less clear 
on this. point, that the suit might have been 
dismissed as premature because brought 
during the. life-time of. Sarabjit Singh’s 
widow, if the Court had held on the evi- 
dence that Sarabjit Singh had a heritable 
interest in the lard in suit which interest 
-had now passed to his widow. These con- 
siderations do iot, in my, opinion, affect the 
„essential nattre of the suit, which is one in 
ejectment against a trespasser, is cognizable 
„by the Civil Court, and cannot on the find- 
ings.be defeated merely on the plea. that it 
“cannot be finally decided without ar adjudi- 
cation upon issues which might also arise 
-in a suit for resumption of a rent-free 
. grant as between the plaintiff and the widow 
,of Bhaiya Sarabjit Singh. I wonld, there- 
`, fore, dismiss the appeal with costs. ; 
.. Evans, J. C. —I concur with my learned 
colleague in holding that this appeal should 
be dismissed with costs. vt. 

The main contention of, ilie appellant is 
in. substance that a separate estate "was 
carved out of the ¢:lukdar's estate ard grant- 
ed to Sarabjit Singh by the decision of the 
British Indian Association dated llth July 
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1869, and that such estate should descend 
according to the rules of Hindu Law. 

It is clear to demorstration that the 
British Indian Association had no power to 
make such a decision or grant such an 
estate, and the appellant has now no title 
to retain possession. 4 
' As to the question of jurisdiction, it is 
also clear that this is not a suit for resump- 
tion within the meaning of section.108 (5 A) 
of the Oudh Rent Act (XXIL of 1886). 
A suit for resumption is based on an ad- 
mission that the person holding the land 
holds under a grant which can ba resumed 
according to the rules laid down in Chapter 
VII (A); but this is a suit for ejectment 
on the allegation that the appellant has no 
title to hold the land at all. This is clearly 
a suit cognizable by a Civil Court. 
` By rHE Corenr.— The order of the Court 
is that the appeal is dismissed with costs. 

Appeal: dismissed, 





.OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Secoxyp CIVIL Aprea No. 168 or 1910. 
March 27, 1911. 
Present:—Mr. Chamier, J. 0. . 

BALMAKUND-—DRFENDANT—APPELLANT 

URTSUS ~ Pres ; 

Chaudhri ABDUL BASIT AND oruggs— 

PrAiINTIFES — RESPONDENTS, 

Rent, suit for arrears—Declaration of title—Suit for 
vent involving determination of plaintiff's title—Ex parte 
decree, effect of —Res judicata im case of decrees passed 
ex parte. i 

In æ suit for recovery of rent, itis nob necessary 
for the plaintiff to ask for n specific declaration of his 


title. In a sense, every suit for rent involves a 


declaration of the plaintiff's title to the property in 
respect of which he claims rent. A plaintiff may be 
entitled to claim rent even if his prayer for a declara- 
tion of titlo were barred by limitation. 

The doctrine of res judicata applies to decrees passed 
ex parte, provided it is possible to ascertain precisely 


. what matter must be taken to have been decided by 


the Court, that is to say, what matters were involved 
in the ez parte decree passed by the Court. 

Manni Lal v. Bhagwan Das, 5 O. C. 181, followed. 

A decree for rent involves the decision of tho ques- 
tion that the plaintiff is entitled to recover rent 
since it always decides that rent is payable to the 
plaintiff by the defendant, 

Vishnu Vasudev Juvekar v. Ramling Bhikling Gurao, 
26 B. 25; Madhusudan Shaha Mumndul v. Brae, 16 C. 
300, relied upon. 

Where a decree for rent has been passed within 12 


` years before the institution ofa subsequent suit for 


330 
BALMAKUND V. ABDUL BASIT. 


arrenrs of rent, the subsequent claim for rent is not 
barred by time although the previous decree was nob 
executed. 


Appeal against the order of the District 
Judge of Hardoi, dated the 15th February 
1910, confirming that of the Munsif of Bil- 
gram, dated the 31st March, 1904. 

Mr. Rudra Dat Sinha, for the Appellant. 

Babu Salig Hum, for the Respondents. 

Judgment.—this was a suit by the 
respondents against the appellant and others 
for recovery of rent in respect of several 
shops situated in -the town of Sandila. 
The appellant claims title to the shops 
under a sale-deed executed in his favour 
by an ancestor of some of the other 
defendants on July 8th, 1904. One of the 
questions raised in the case was whether the 
suib was barred by limitation because the 
respondents had asked in their plaint for a 
declaration that this sale-deed, so far as 
it related to the land, did not affecb the 
respondents’ title. The lower Appellate Court 
has held that the suit cannot be regarded as 
one fora declaration, notwithstanding the 
language of the plaint, and I entirely agree. 
The suit was one for rent. In a sense every 
suit for rent involves a declaration of the 
plaintiff’s title to the land or other property 
in respect of which he claims rent. But 
it is unnecessary for a plaintiff in a suit for 
rent to ask fora specific declaration of his 
title. Even if it was necessary for the 
respondents in the present case to have asked 

“for a declaration of their title and even if 
their prayer for relief is barred by limita- 
tion, they are still entitled to claim their rent. 


The two other questions for consideration 
in this appeal are,— 

l. Whether the suit is not maintainable 
in view of the fact or allegation that the 
respondents have never recovered rent for the 
shops in question, and 

2: Whether the right of the respondents to 
recover that rent is res judicata. 

A few facts must be stated in order 
to make the position clear, The respond- 
ents, or their predecessors-in-title, sued a 
number of persons in Sandila for rent. The 
suits were dismissed by this Court on the 
ground that they were barred by limita- 
tion. Meanwhile, the respondents had in- 
stituted other suits against other shop- 
keepers and among them the predecessors-in- 
title of the appellant. Those suits were dis- 
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missed by the Court of firsb instance in ac- 
cordance with the decision of this Court. 
But the first batch of suits was taken to their 
Lordships of the Privy Council who set aside 
the decision of this Court and remanded them 
for trial. Several of them were settled by 
arbitration, others were tried ont. The res-- 
pondents applied to the first Court to set 
aside the decree dismissing the suit against 
the predecessors of the present appelldnt 
and the Court ordered that the case should 
be re-heard, It was re-heard and a decree 
was passed in favour of the respondents ez 
parte because the appellants failed to put in 
a written statement when required to do so 
by the Court. It is contended that no 
question is rendered res judicia by a decree 
passed ez parte. The contrary was decided iu 
the case of Manni Lal v. Bhagwan Das(1), and 
I take it that there is general agreement 
among the Courts on the point thai an ec 
parte decree can render a question res judicata. 
But regard must be had to the rule that 
where the allegation on the record is uncer- 
tain, there is no res judicata and the diffi. 
culty with regard to decrees passed ex parte is 
to ascertain precisely what matters must be 
taken to have been decided by the Court, 
that is to say, what matters are involved in 
the ex parte decree passed by the Court. 

In the present case, it is sufficient to say 
that a decree for rent involves, at all events, 
the decision of the question whether the 
plaintiff is entitled to recover rent. It may 
not decide the rate of rent payable but 
it decides that rent is payable to the 
plaintiff by the defendants. See Vishnu 
Vasudev Juvekar v, Ramling Bhikling Gurao 
(2) and Modhusudun Shaha Mundul v. Brae 
(3). I hold, therefore, that the previous 
decision now in question entitles the respond- 
ents t6 recover rent from the appellant. 
There is no dispute as to the rate of rent 
and the only remaining question is, whether 
the suit is barred by limitation because the 
respondents have never recovered rent. Upon 
this point, I have little to add to what the 
learned District Judge has said. The pre- 
vious decree establishes their right of rent. 
That decree was passed much less than 
12 years before this suit and whether ib was 
executed or not, ib is clear that the respond- 

(1) 50. C. 181. 


(2) 26 B. 25. 
£8) 16 C. 300, 
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ents are now entitled to recover rent, I 
dismiss the appeal with costs. 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Rent Appeat No. 75 or 1910, 
March 2, 1911. 

Present: —Mr. Chamier, J. C. 
RAJPAL SINGH AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 


Raja PARTAB BAHADUR SINGH— 
PrAINTIFF—H ESPONDENT. 

Res judicata—U. P. Land Revenue Act (III of 1901), 
s. 185— Decision of the Deputy Commissioner as to the 
amount of rent and cesses payable by an under-pro- 
prietcr to a superior proprietor—Summary proceedings 
to recover rent, effect of—Oudh Land Revenue Act( XVII 
of. 1876), s. 158— Rural Police rate—Effect of neglecting 
to enforce right for some time—Want of inclusion in 
settlement amount, 

The decision of a Deputy Commissioner in a pro- 
ceeding held under section 185 of the United Pro- 
vinces Land Revenue Act or section 158 of the Oudh 
Land Revenue Act, 1876, does not render the question 
of the amonnt of rent and cesses payable by an under- 
proprietor to the superior proprietor res judicata. 
Section 185 of the United Provinces Land Revenue 
Act, like section 158 of the Oudh Laud Revenue Act 
of 1876, provides a summary remedy for the recovery 
of rent and other sums payable by the under-proprie- 
tors. Such proceedings do not result in a decree and 
cannot have the force of res judicata. 

A superior proprietor cannot be deprived of his rights 
merely because for some years he had neglected to 
enforce them. 

A claim forrural Police rate cannot be rejected on 
the ground that it was not included in the amount fixed 
as rent by the Settlement Officer at the revision of 
Settlement where the Settlement was revised before 
the rural Police rate was imposed. 

Appeal against the order of the District 
Judge, Rae Bareli, dated the 28th May 1910, 
modifying that of the Deputy Collector of 
Partabgarh, dated the 15th November 1909. 


Babu Ishwar Dayal, for the Appellants. 
Babu Oudh Behari Lal, for the Respondent. 


. Judgment —tThis appeal arises out 
a of suit for arrears of rent brought by the 
respondent, the superior proprietor of mouza 
Rajapur, against the under-proprietors of 
the village. The first Court decreed the 
claim except with regard to rural Police rate 
On appeal, the District Judge decided that 
the under-proprietors were bound under a 
decree of the Settlement Court to provide for 
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the maintenance of the rural Police in the 
village ard were, therefore, bound to pay the 
rural Police rate tothe superior proprietor, 
This is a second appeal by two of the under- 
proprietors and the only question which I 
have to decide is, whether the under-proprie- 
tors in this village are liable to the superior 
roprietor for the rural Police rate. 

In the first place, it is contended that the 
under-proprietors, who are the defendants to 
the present suit, were not parties to the 
decree of the Settlement Court and are, 
therefore, not bound by it. I have examined 
therecord and I find that the certified copies of 
the proceedings of the Settlement Court show 
that all the under. proprietors of the village 
were parties to the suit in which it was deter- 
mined as between them and thesuperior pro- 
prietor that they were bound to pay a certain 
sum annually as rent and were bound to pro- 
vide for tbe remuneration of the choukidars. 
The names of all the under.proprietors who 
were parties to the proceedings in the Settle- 
ment Court, are. nob given in the certified 
copies; but it is slated that all the under- 
proprietors were given notice of the prcceed- 
ings. The defendants to the present suit are 
under-proprietors of the village claiming 
under the persons who wers under- proprietors 
at the time of the first Regular Settlement, 
and it is absurd to suggest that they are not 
bound by the decision of the Settlement 
Court. 


Next, it is contended that the question of 
the liability of the under-proprietors for the 
rural Police rate is res judicata against the 
superior proprietor. The appellants rely 
upon a decision of the Depuly Commissioner 
of Pariabgarh ina proceeding held under 
section 185 of the Land Revenue Act. I have 
never yet heard it contended tbat the deci- 
sion of a Collector under that section or the 
section of the Oadh Land Revenue Act of 
1876, which it re-placed, renders the question 
of the amount of rent payable by an under- 
proprietor to the superior proprietor res judi- 
cata. In my opinion, such a decision does not 
render the amount of rent or rates or cesses 
payable by an under-proprietor res judicata, 
Section 185 of the United Provinces Land 
Revenue Act, like section 158 of the Oudh 
Land Revenue Act of 1876, provides a sum- 
mary remedy for the recovery of rent and 


other sums payable by under-proprietors, 
. 
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Such a proceeding does not resulb ina dec- 
ree and is not subject to appeal in the way in 
which a decree of a Revenue Court under the 
Rent Act is subject to appeal. I have no 
hesitation in holding that the decision of the 
Deputy Commissioner of Partabgarh does 
not render the question which I have to de- 
cide in this appeal res judicata. The respond- 
ent relies upon a decision of an Assistant 
Collector in a previous suit brought by him 
against the under-proprietors for the rent of 
this village for the years 1307 to 1310 Fastis. 
In that case the liability of the undér-pro- 
prietors to pay rural Police rate was disputed 
and the Assistant Collector definitely held 
thab they were liable to pay the rate and he 
passed a decree against them for it. Along 
with that case were three other cases which 
were brought in appeal to this Court and the 
decision of-the Assistant Collector in those 
three cases was set aside with regard to the 
rural Police rate apparently on the ground 
thatthe superior proprietors had failed to 
prove that the under-proprietors were bound 
by contract to provide for the maintenance of 
the rural Police. It seems that the decision 
of the Settlement Court was not produced in 
those cases. However that may be, the 
decision of the Assistant Collector regarding 
the village now in question was not challenged 
by appeal and the result, it seems to me, is 
that thé matter is res judicata in favour of 
the superior proprietor. Whether it is so or 
not, I have no hesitation in holding that the 
under-proprietors are bound to pay the rural 
Police rate. It was suggested that the Settle- 
ment Court decree has never been acted on; 
I have already shown that the under-proprie- 
tors were compelled to pay the rural Police 
rate for the 1307 to 1310 Faslis. Nor could 
the superior proprietor be deprived of his 
rights merely because for same years he had 
neglected to enforce them. It was suggested 
also that the claim for the rural Police rate 
should be rejected because it was not includ- 
ed ia the amount fixed as rent by the Settle- 
ment Officer at the revision of the Settlement. 
But the Settlement was revised in 1895 before 
the rural Police rate was imposed under the 
Local Rates Act, 1894, which came into force 
on January lst, 1895. 


The fourth ground of appeal, to the effect 
that the defendants in this suit are not joint- 
ly and severally responsible for the payment 
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of rent, was abondoned by Babu Ishwar Dayal 
who appeared for the appel'ants. 
The appealis dismissed with costs. 
Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Figsr Civit APPRAL No 75 or 1910. 
March 13, 1911. 

Preesnt: —Mr. Chamier, J. C. . 
KALKA SINGH-—DEFENDANT —ÀPPELLANT 
versus 
BHARAT SINGH AND ANOTHER—PLAINTIFFS 
RESPONDENTS 

Appeal —Fresh evidence, admissibility of —Áppellate 
Court, power of, to admit fresh evidence—Sufficient 
cause for admitting fresh evidence in appeal —Civil Pro- 
cedure Code (Act V of 1908), O. XLI, r. 27. 

Au Appellate Court can admit fresh evidence iu 
appeal if ib is satisüed that the party wishing to pro- 
duce the evidence was unable, through no fault of his, 
to produce itat the trial of the case. In such a 
case, the Appellate Court would be justified in taking 
action under Order XLI, rule 27, at the request 
of & parby. 

The rule for admitting fresh evidence is not con- 
fined merely to cases where tho Court desires to 
call for fresh evidence suo motu. ; 

Kessowji Issur v. Great Indian Peninsula Railway, 
81 B. 381; 11 ©. W. N. 721; 6C. L. J. 5 4 A. L 
J. 461; 2 M. L. T. 435; 9 Bom. L. R., 671; 17 
M. L. J. 347, explained. 

Upendra Mohan Ghose v. Gopal Chan ira. Ghose, 21 
C. 484, relied upon. 

Sheo Singh v. Raghubans Kuar, 27 A. 634: 15 M. L. 
J. 852; 9 C. W. N. 1099; 2 C. L. J. 1945 8 O. C. 317, 
followed. ; 

Appeal against the order of the Additional 
Judge of Lucknow, dated, ithe 28th April 
1910. 

Mirza Samiullah Beg, for the Appellants. 

Mr. G. H. Thomas, for the Respondents. 

Order.—tThe appellant, who was the 
defendant in the Court below, has applied to 
me for permission to put in evidence in this 
Court a deed of gift said to have been exe- 
cutedon August 19th, 1899, in favour of the 
plaintiffs in the suit, who are the respond- 
ents in this Court. This suit relates to the 
property of one Balwant Singh. The plain- 
tiffs claim it on the ground that they are the 
legitimate sons of Sheo Singh who was first 
cousin of Balwant Singh. The Court below 
has decreed the claim, holding that the plain. 
tiffs are the legitimate sons of Sheo Singh. 
At the first hearing of the suit, the first 
plaintiff stated that he and his brother, 
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obtaitigd the property of their “father Sheo 
Singh, under a Will executed by him. It now 


turns Qut that they obtained it under a deed 
of gifl.executed by their father. It is clear 


that any statement in this deed of gift by: 


Sheo Singh as to the legitimacy of the 
plaintiffs would be a most important piece of 
evidence. 
Thomas, on behalf of the plaintiff.respon- 
dents, on the ground that this Court has no 
power to admit fresh evidence under Order 
XLI, rule 27 of the Code of Civil Procedure 
unless it requires that evidence in order to 
enable ib to pronounce judgment or for any 
other substantial cause, and that the 
admission of the deed of gift is nob necessary 
in order to enable the Court to pronounce 
jadgment or for any other substantial cause. 
Mr, Thomas relies upon the decision of the 
Privy Council in Kessowit Issur v. Great Indian 
Peninsula Railway (1). In that case, an 
application was made to a Judge of the High 
Court of Bombay for the admission of fresh 
evidence fourteen days after the suit had 
been decided. The Judga rejected the 
application forthe admission of fresh evidence, 
which was in form an application for review 
of judgment, on the ground of the discovery 
of fresh evidence, and seven days later the 
defendants appealed. While the appeal was 
pending, the appellant applied tothe High 
Court to admit further evidence under sectión 
568 of the Code of Civil Procedure of 1882 
and further evidence was admitted with the 
result-that the Appellate Court reversed the 
decree of the Court’of first instance and dis- 
missed the suit. On appeal to His Majesty 
in Council, it was contended that fresh 
evidence ought not to have been admitted 
by the first Appellate Court. Lord Robert- 
gon, in disposing of this question, pointed 
out that the decision of a Court to which an 
application is made under section 623 of the 
Code of Civil Procedure 1882 is final, and 
that what the defendants had asked the 
Appellate Court to do was in reality to 
reverse the decision of Tyabji, J., with 
reference to the application for review. 
Then, with regard to section 568 of the Code 
of Civil Procedure, 1882, Lord Robertson. said 
that the legitimate occasion for the applica- 
tion of that section is when on examining 

(1) 81 B. 881; 11 C. W. N. 721; 6 C. L. J. 5; 4 A. 
L. uc. 2 M. L. T. 485; 9 Bom, L. R. 671; 17 M. L. 
J. 341. 


The application is resisted by Mr. - 
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the evidence as it stands some inherent 
lacuna or defect becomes apparent and not 
where a discovery is made outside the Court 
of fresh evidence and the application is made 
to import it. Mr. Thomas contends that 
neither section 568 of the former Code nor 
Order XLI, vule 27 of the present Code was 
intended to apply to a case of a party asking 
an Appellate Court to admit fresh evidence, 
but they were intended only to apply to the 
case of an Appellate Court calling suo motu 
for fresh evidence. Jt is obvious that in 
most cases, an Appellate Court cannot be 
aware of the existence of any particular 
piece of evidence which has not been pro- 
duced and must be dependant as a rule upon 
the information supplied by the parties It 
is clear, therefore, that an Appellate Court 
can take action under Order XLI, rule 27 at 
the request of a party. The decision of their 
Lordships of the Privy Couneil appears to 
meto go no further than the decision of 
Sale, J., in Upendra Mohan Chose v. Gopal 
Chandra Ghose (2), where he said that the 


` test of the admissibility of evidence in appeal 


^ 


is the requirements of the Court itself. It 
seems to me impossible to lay down what 
will be substantial cause within the meaning 
of Order XLI, rule 27, for which an Appellate 
Court may require a document to be pro- 
duced or a wi'ness to be examined. Hach 
case must depend on its own circumstances. 
As at present advised, I am not prepared to 
hold that the fact that a party was unable 
through no fault of his to produce important 
evidence at the trial may not be a substantial 
cause. In the case of Sheo Singh v. Raghubans 
Kuar (8) the defendant had bsen most 
anxions to produce a certain sanad and he 
had in fact entered it in his list of documents, 
butin the Court of first instance he had 
failed to discover where the original was or 
where a copy could be obtained. While an 
appeal was pending in this Court, he obtained 
a certified copy of the sanad and this Court 
accepted it in evidence. The action of this 
Court was challenged on appeal to His 
Majesty in Council, but their Lordships of 
the Privy Council held that this Court was 
right in admitting thedocument. According 
to the argument of the plaintiffs in the 
present case, the defendant should have 
(2) 21 C. 484. . 


(3) 27 A. 634; 15 M. L. J, 352e 9 C. W. N. 1009; 2 
©, b. J. 194 8 O. C. 817. 
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been permitted to withdraw his appeal in that 
case and should have applied to the Sub- 
ordinate Judge for a review of judgment. I 
cannot think that that can have been the 
intention of the Legislature and I do not 
think that the decision of the Privy Council 
in the Bombay case goes as far as that. I 
am satisfied that the defendant was not 
awere of the existence of the deed of gift in 
question while the case was in the Court 
below or up to the time he filed his appeal 
in this Court. The evidence now on the 
record leaves the question of the legitimacy 
of the plaintiffs in a most unsatisfactory 
position, As I have already said, any state- 
ment made by Sheo Singh in the deed of gift 
with regard to the legitimacy of the plaintiffs 
must be of great importance. I think that, 
in the circumstances, I ought not to proceed 
with the decision of this case before having 
the deed of gift before me. For these 
reasons, I hold that the deed of gift should 
be admitted in evidence. 
Judgment.—The cnly question in 
this case is, whether the plaintitfs-respond- 
ents are legitimate sons of Sheo Singh. 
The property in dispute belonged at one 
time to Balwant Singh who died about thirty 
years ago leaving a widow, Musammat Janaka, 
who died in September 1908, Some five years 
before her death, Musammat Janaka had trans- 
ferred her husband’s property to the defendant- 
appellant, Kalka Singh. The plaintiffs 
claimed to be the nearest reversioners of 
Balwant Singh and as such entitled to the 
property. Both sides produced oral evidence 
in the Court below, and I think that on the 
evidence as it stood, the suspicions of the 
learned Additional Judge ought to have been 
aroused. It was proved beyond doubt that 
the plaintiffs had been put out of caste. One 
was nob married at all and the other had 
married a woman of another caste. The 
plaintiffs did not know the name of their 
maternal grandfather and refused to disclose 
the name of their mother, which, according 
to the defendant, was Dhama. After the 
case had been disposed of by the Judge, it 
came to the knowledge of the defendant that 
Sheo Singh had exeeuted a deed of gift in 
favour of the plaintiffs which contained an 
admission that they were illegitimate. For 
reasons recorded elsewhere, I decided to 
admit the deed wf gift in evidence. The 
opening passage o the deed of gift shows 
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that the plainiiffs are the illegitimate sons of 
Sheo Singh, and that it was because of their 
illegitimacy that Sheo Singh transferred his 
property to them in his life-time. It is clear 
that the plaintiffs suit ought to have been 
dismissed. 


Tallow this appeal, set aside the decree 


-of the Court below, and dismiss the plaintiffs’ 


suit with costs in both Courts. 
Appeal allowed. 





MADRAS HIGH COURT. 
APPEAL ÁGAINST APPELLATE ORDER No. 80 
or 1909. 

September 5, 1911. 
Present :—Mr. Justice Sundara Aiyar and 
Mr. Justice Ayling: - i 
THAYYAMMALACHI—APPELLANT 


versus 


S. RAJALI ANDAN OTHER—RE RESPONDENTS, 

Landlord and Tenant—Ejectment suit—Compromise 
decree — Construction of decree—Tenant to continue in 
possession for a certain period —Payment of yearly vent 
—Immediate surrender in default of payment of any 
year’s rent—Forfeiture, relief against. 

A compromise decree in an -ejectment suit pro- 
vided that the tenant was to continue in possession 
of the land til] 1922 ani wasto pay to the plaintiff 
n rent of Rs.7 por year. In default of the payment 
of any year’s rent, defendant was to «surrender ‘the 
land immediately to the plaintiff, who could. recover 
itin execution, 

The defendant having failed to pay two yours’ rent, 
the plaintiff sought possession in execution of the 
decree. The executing Court relieved the defendant 
against forfeibure incurred by non- Payment of rent 
for two years: 

Held, (1) that according to the éerms of the decree, 
the relation of landlord ‘and tenant was constituted 
between plaintiff and defendant; 

(2) that it was competent to the executing Court 
to relieve the defendant against forfeiture, 

The principles applicable ` to the construction of 
contracts are equally applicable where a contract of 
compromise has passed into a decree, 

This rule applies equally whether the decree is 
declaratory in its character or executory. 

Nagappa v. Venkat Rao, 24 M. 265; Krishnabai 
y. Hari ‘Govind, 31 B. 15; 8 Bom. L. R. 818; IM L. 
"e. 370; Balambhat v. Vinayak Ganpatram, 85 B. 239; 
10 Ind, tas. 746; 13 Bom. L. R. 154, followed. 


Appeal against the decree of the District. 
Court of Tanjore, dated 4th August 1909 in 
A. S. No. 381 of 1909, presented against the 
order of the District Munsif of Tiruvalur, 
in E. P. I. R. No. 44 of 1909 in O. S. No. 76 
of 1906. 

Dr. 8. Swaminathan, for the Appellant, - 
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“Mr. A. “Krishnaswami Aiyar, for the Re- 
pondents. 
- udgment.— This second appeal arises 
out of execution -proceedings in Appeal 
No. 437 of 1907 in the District Court of Tan- 
jore. .The decree in that case was passed 
in pursuance of a compromise between the 
parties. 
ant from a piece of] land, the plaintiff -al- 
leging that he was entitled to hold it only 
so long as he cultivated certain land of the 
plaintiff and the defendant claiming the land 
as his own. ‘The compromise decree pro- 
vides that the defendant should surrender 


. 


possession of the land to the plaintiff in: 


December 1922. It further provides that 
the defendant should pay each year from 
the date of the decree up to December 1922 
Rs. 7 per'year. The . payment was to be 
made on.the lst December ‘each year; in de- 
fault of payment, the property. was to be sur- 
' rendered at once, and the plaintiff was to be 
entitled to recover it in execution. 

The learned Judge has construed the 
decree as one making the defendant a ten- 
ant of the plaintiff, till December 1922 
and, so treating it, he has relieved the defend- 
anb: against the forfeiture incurred by non- 
payment of the rent due in December 1927 
and in December 1908: 


It is contended before us that the compro- 
mise does not create the relation of land- 
lord and tenant between the parties, and 


that, -even if it does so, the Court executing.: 


the decree is bound to carry out the terms of 
the decree literally and has no right to 
give any relief to the defendant against 
the forfeilure incurred by non. payment of 
rent. 


“With respect to the first point, we dre un- 
able to,see any reason for differing from the 
construction put onthe decree by the Dis- 
trict Judge. The defendant, according to 
the decree, was to pay a sum of money to 
the plaintiff each year in consideration 
of being allowed to remain in occupation of 
the land. -This, in our opinion, clearly 
makes the defendant the plaintiff's tenant. 


With respect to the second point, both this 
Court and the Bombay High Court have 
held that the principles applicable to the 
construction of a contract are equally appli- 
cable where a contract of compromise has 
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pássed into a decree, See Nagappa v. Venkat 
Rao (1) and Krishnabai v. Hari Govind (2). 
If this principle be correct, as we have no 
doubt it is, we see no reason why it should 
not apply equally whether the decree is 
declaratory in its character or executory. - 

We are fortified in this view by the re- 
cent decision of the Bombay High Court 
in Balambhat v. Vinayak Ganpatrav (3). 

This contention also must, in our opinion, 
fail. The learned District Judge came 
to the conclusion that, on the facts of this 
case, the defendant ought to be relieved 
from the results of non-payment by him, 
and he has given good reasons for the view he 
has taken. 

.Weagree with him and dismiss the second 
appeal with costs. 

Appeal dismissed. 
(1) 24M. 265. 


(2) 31 B. 15; 8 Bom. L. R. 813; 1 M. L. T. $ 
(3) 35 B. 239; 10 Ind, Cas, 746; 18 Bom, L. D ETE 





MADRAS HIGH. COURT. 
Sscoxp Ctvin Arrear No. 1208 or 1909. 
September 4, 1911. 

, Present : —Mr. Justice Abdur Rahim and 
Mr. Justice Phillips, 
SEETHARAMA IYER-—APPELLANT 

versus ` 
MARUGAYYA AND OTHERS— 


RESPONDENTS. 

Contribution, suit for—Debt incurred by temple Trus- 
tee for benefit of temple —Decree against Trustee and 
others—Payment by Trustee of his share of the decree 
debt —Resignation by Tr ustee—Right to indemnity out 
of trust estate— Contract Act (IX of 1872), ss. 69, 70. 

A temple Trustee borrowed money for the benefit 
of the temple on pro-notes, on which a decree was 
obtained against him and other Trustees. The Trustee 
paid his share of tho decree amount out of his own 
pocket, Hehad previously resigned the Trusteeship. 
He then sued the trust for the recovery ofthe amonnt 
paid by him: 

Held, that though sections 69 and 70 of the Contract 
Act, 1872 did not apply to the case, the plaintiff 
was entitled to indemnify himself from the Trust 
„estate. 

Peary Mohun Mukerjee v. Narendra Nath Mukerjee, 
87 C. 229; 5 Ind. Cas. 404; 14 C. W. N. 261; 7 A. 
L.J.125,7 M. L. T. 68; 11 C. L. J. 226; 12 Bom. 
L.R. 257; 20 M. L. J. 171, relied upon. 

Second appeal against the decree of the 
District Court of Tanjore, in A. S. No. 731 of 
1909, presented agairst the decree of i 
District Munsif of Tirutarapuhidi, in Q. 


«No, 3of 1908. 
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Messrs. T. R. Ramachindra Áiyer, aud T. 
R. Krishnaswami Ayer, for the Appellant. 

Mr. T. R. Vencztırama Sastri, for the 
Respondents. 

Judgment.-—-In this case the appel- 
lant, who was plaiutiffin the Court of trial, 
alleges that he, one of the Trustees of a temple, 
borrowed sums óf money on two pro-notes for 
the benefit of the temple and that the money 
so borrowed was spent for the temple. In the 
suit on the pro-notes, the payee of the notes 
obtained a decree against the appellant and 
others. The appellant paid his share of the 
amounts due under the decree. He had pre- 
visiously resigned the Trusteeship and now 
sues to recover the amount paid by him. The 
lower Courts have dismissed the suit, hold- 
ing that, on the allegations i in the plaint, the 
appellant-plaintiff has no cause of action. 
We think that in this they are clearly 
wrong, though they may be right in saying 
that sections 69 and 70 of the Contract Act 
have no application to this case, The plain- 
tiff, as a Trustee of the temple, having borrow- 
ed the money on account of the Trust avd 
used it for the benefit of the Trust estate, he 
would be clearly entitled to indemnify him- 
self from the Trust estate. The point is cover- 
ed by the principle of the decision in Penury 
Mohun Mukerjee v. Narendra Nath Mukerjee 
(1), and this is not controverted by the learn- 
ed Vakil for the r.sponde::t. The judgmenis 
of the lower Courts must be set aside and the 
District Munsif will bo directed tu dispose of 
the suit according to law. 

The costs incurred hitherto will be costs, in 
the cause. 

Appeal allowed. 
(1) 37 C. 229; 5 Ind. Cas. 404; 14 C. W. N, 261;7 A. 
L. J. 125,7 M. L. T. 63; 11 C. L, J. 220; 12 Bom, L. R. 
257; 20 M. L J. 171. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Secoxp Crvin Avpeat No. 298 or 1910. 
April 27, 1911. 
Present; —Mr. Evans, J. C. 
BINDA AND OTHERS—- DEFENDAN'TR&— 
" APPELLANTS 
versus 


BALDEO —PLAINTIFE— RESPONDENT., 
Hindu Law — Wedow— Alienation — Legal nezessity— 
Mere allegation—Proofepf income and of expenses necese 
sary tn order to determine legal necessity, 
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* to Gajraj Singh himself, 


e [1911 


A mere allegation by a Hindu widow that she 
borrowed money for funeral expenses or for payment | 
of revenue without any evidence as to the necessiby - 
for contracting such loans is insufficient to bind a 
reversioner. p 

A reversioner cannot be asked to pay money 
borrowed by a widow for the marraige expenses of ` 
her daughter until i& is proved that the income of - 
the property held by the widow was not sufficient for 
her to live upon and that it was, therefore, necessary - 
for her to borrow the money for such expenses. 


Appeal against the order of the District 
Judge of Fyzabad, dated the 15th April 1910, 
modifying that of the Subordinate Judge of 
Fyzabad, dated the 12th January 1910. 

Mr. B. Jacob, for the Appellants.  : 

Pandib Gokaran Nath Hon for the Re- 
spondent. 

Judgment.—tThe following abridged 


table explains the relationship of some of the . 
parties to this case: — 


GULZAR 
, SUKITARAM RE 
| 
Gayadin Ram Lal Jagannath 
i (widow Musammat 
Binda Baldeo Phuljhari) 
(defendant). (plaintift). , 


Balbhadra- 
Musammat Phula 


Ramsamajh== 
Musammat Dil Koer, 
defendant No. 2. 


Baldeo instituted two suits in March 1908, 
asking for a declaration with respect to bwo 
mortgage-deeds for Rs. 1,400 and Rs. 2,400. 
He alleged that the family owned 62 bighas, 4 
biswas as birt property in Mauza Pithiapur. His 
father's share was six annas and 8 pies; 6 annas 
8 pies belonged to Ramsamajh, the husband of 
Musammat Dil Kuar, and a 2 annas 6 pies 
belonged to Biada defendant No, 1. Binda 
and his father parted with their share in 
the property by two sale-deeds executed in 
1871 and 1890. This allegation is not dis- 
puted. Ramsamajh died early in 1905 and 
bis widow succeeded him. On the 2nd of`` 
March 1906, Binda and Musammat Dil Kuar 
mortgaged & 2 annas and 8 pies out of the 
6 annas 9 pies share belonging to Ramsamajh 
to Bansi Singh, the father of Gajraj Singh, 
the defendant No. 3, for Rs. 1,400; and on the 
8th cf January 1908, the same two persons 
morigaged the rest of the share for Hs. 2,400 
The plaintiff statcd 


` 


. ease for trial. 
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that these mortgage-deeds were executed with- 
out legal necessity and were void as against 
himself the sole reversioner.: He, therefore, 
asked for declarations that these two mort- 
gage-deeds were executed without legal neces- 


sity, and that he would not be bound by them - 


after the death of Musimmat Dil Koer. . 

Both these suits were first dismissed by 
the Subordinate Judge on the 30th of Novem- 
ber 1908 and an appeal was preferred to 
the Additional Judge, and he remanded the 
of certain issues. Upon the 
second trial the Subordinate Judge decreed 
the plaintiff’s claim in full iv both cases. 
An appeal was preferred to the District Judge, 
and he modified the decision of the Subordi- 
nate Judge with respect to the mortgage- 
deed for Rs. 1,400. He found that there 
was -legal necessity fot two items, namely, 
Rs. 255 said to have been paid in cash, and 
an item of Rs. 49-15-0 said to have been 
borrowed by Ramsamajh himself on the 8th 
of August 1904; and with respect to the 
mortgage-deed for Rs. 2,400, he found in that 


' there was legal necessity to the extent of 


Rs. 500, an item said to have been borrowed 
with reference to ihe marriage expenses of 
the daughters of Ramsamajh. He accord- 


.ingly modified the decree of the Court below.. 


Both parties are dissatisfied with this deci- 
sion. 

“The defendants appeal urging that all the 
money said to have been borrowed under the 
mortgage was borrowed for legal necessity, 
and that the learned Judge was in error in 
holding that the antecédent debts on the 
estate do not amount in law’ to legal neces- 
sity. 


The plaintiff appeals, on the other hand, 
and urges that there is, no evidence oh the 
record in proof of any legal necessity of 
any of the items specified in the judgment 


_of the learned Judge, and that there was 


no evidence to show that the mortgagee made 
any inquiry as to the necessity, and that 


a mere recital of. the necessity of the deeds: , 


themselves is no proof of the same. 


I have examined the judgment of the learn- 


ed Subordinate Judge and also of the District 
Judge. I regret:to say that in neither Court 


the case has been dealt with at all satis- : 
necessitated con- 


factorily and this has 
siderable unnecessary ‘labour in this Court 
which might otherwise have been avoided. 
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I-propose to deal with the two mortzize- 
deeds separately. . 

The morigage-deed for Rs. 1,400 is dated 
Sud of March 1906. The co asidarabion of this 
document is as below.— 

-(1). An usufruetuary mortgage for 
Rs. 700, dated the 10th of February 
1879, executed by Musammat Phul- 
jhari and Phula, in favour of Ish wari 
Singh. Ishwari Singh is admitted 
to be the grandfather of Gajraj 
Singh, defendant No 3. 

(2). Three mortgege-deeds executed by 
Binda (Exhibits A3, dated 20th of 
March 189 1; A4, dated 5th of August 
1901; A6, dated 12th of February 
1904) totalling in all Rs. 195. In 
these documents Binda admittedly 
mortgages some property for hisown 
expenses, and at that time Ram- 
samajh was alive. 

Two mortgage-deeds, Exhibit A32, 
dated 2ad of May 1905, and Exhibit 
A33, dated 5th of May 1905, execut- 
ed by Musammat Dil Koer for 
Rs. 99-15-G each. The reason for 
the loan of Exhibit A32 is said to be 
her , husband's funeral expenses and 
payment of Government Revenue; 
and Exhibit A33 is also said to have 
been borrowed for payment of re- 
venue but no specification is given 
as to the amount required, or the 
year on acesanb of which payment 

. was made. 

(4): Exhibit Ab is dated Ssh of August 
: 1904, and purporis to bea mortgage- 
deed executed by Ramsamajh for 
Rs. 49-15-0. The Subordinate Judge 
has found that the execution of this 
‘document was not proved according 
tolaw. The learned District Judge 
does not appear to have noticed the 
finding of the Subordinate Judge 
as to this particular document, bat 
merely says. that there was a legal 
necassity for the money borrowed 
by Ramsamajh himself. 

The lastitem is Rs. 255, which 
is described as being borrowed for 
Government Revenue and funeral 
expenses. 

dei is perfectly clear that the appeal. of the 
defendants must fail with yeference to items 
Nos. (2) and (3). The reversioner cannot pos. 


(3). 
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sibly be held bound to re-pay money borrowed 
by Binda, and as to the money borrowed by 
Musammut Dil Koer, she did not come for- 
ward to explain circumstances under which it 
was borrowed, anda mere allegation that 
she borrowed for funeral expenses or for 
payment of revenue without any evidence as 
to the necessity for contracting these loans is 
„insufficient to bind the reversioner. For 
similar reasons, the appeal of the plaintiff 
must be allowed with respect to the item 
No. (5) of Rs. 255 cash which the learned 
Judge has found to bavs been borrowed for 
legal necessity. I may also add that the 
mortgagee has not come forward to explain 
what inquiries were made by him before he 
advanced this money. ' 

There are two items left to be considered 
under this deed, Nc. 1, (Exhibit A2) Rs. 700, 
said to have been borrowed from the grand- 
father of defendant No. 3 so far back as 1879 
by tbe mother and the grandmother of Ram- 
samajh. An examination of this deed shows 
ihat part of ihe consideration was Hs. 150 
in cash taken by these ladies at the time 
and Rs. 550 on account of bends and mort- 
gage-deeds executed by Balbhaddar, father 
of Ramsamajh. ‘lhere is no evidence as to 
the date of the death of Balbhaddar but, 
presumably, he must have been alive at the 
time because the executant is described as 
his wife. It is, therefore, not explained 
how it was that theso "ladié8 took upon 
themselves to burden the estate to the ex- 
tent of Rs. 700 when the husband of the 
one ard the son of the other was alive 
at the time. Ccunsel for the defendant-ap- 
pellant contended that this bona fide antece- 
dent debt should be allowed. As noted above, 
the defendant-appellant, Gajraj Singh, is 
the grandson of the man who is supposed 
to have lent the money. He did not elect io 
come into, the wilness box and explain' the 
circumstances under which this money was 
borrowed and I must decline to hold that 
any antecedent debt binding on the estale 
is satisfactorily proved. I may note here 
that it is contended for the plaintiff that 
this being a usufructuary mortgage-deed of 
1879 and no possession having keen taken 
for 12 years, any suit upon the document 
would be barred by limitation and, there- 
fore, the defendant Musammat Dil Koer was 
nob in any way justified in bürdening the 
estate with a titfe-barred debt. That is the 
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point which'I need not discuss in this appeal, - 
for [am notia the least satisfied that this 
document of 1879 refers to any genuine tran- 
saction. 

The remaining item, No. 4, is the mort- 
gage-deed executed by Ramsamajh on the 
8th of August 1904 for Rs. 49.15.0. The 
learned Subordinate Judge has remarked that 
it purports to be signed by Ramsamajh iu, 
his own handwriting, but there is another 
document, Exhibit A6, dated 12th of 
February 1904, on which the signature of 
Ramsamajh is made by a mark and D. W. 
No. 8, the village patwari, has deposed that 
he signed the name of Ramsamajh at his re- 
quest from which the learned Subordinate 
Judge concludes that Ramsamajh was really 
unable~-to write his name. I find, how- 
ever, that this particular document, Exhibit 
Ab, was shown to the patwari and he says 
that-Ramsamajh put his signature on ib in 
his presence and both the marginal witnesses 
are alive. Inorder to prove execution of 
this deed, in a case in which a claim is made 
on the deed, it would be necessary to have 
the evidence of the marginal witnesses. But 
I think that in a case of this kind the evi. 
dence of the patwart is sufficient to prove 
the execution by Ramsamajh. The learned 
District Judge has apparently found execu. 
tion proved, although he does not give specific 
reasons for his finding. As there is evidence 
to support his finding, I cannot interfere with 
his finding in second appeal. As ib was 
money borrowed by the owner of the prc- 
perty personally before his death, I hold that 
the reversioner is bound i9! pay it. This 
disposes of the mort gage-deed, for Rs. 1,400. 

The result is, that appeal of the defendants 
is dismissed altogether, and the appeal of. the 
plainti£ is allowed with respect to Rs. 255 and 
is dismissed with respect to Rs. 4,915 
(Exhibit A5, dated 8th of August 1904). 

I have now to deal with the second mort- 
gage deed for Rs. 2,400, dated Sth of January 
1908. The whole of this has been disallowed 
by the learned District Judge except Rs. 500 
said to have been borrowed for marriage ex- 
penses of the daughters of Ramsamajh. As 
noted above, Musammat Dil Koer has nob 
elected to come into the witness-box and 
éxpluin how she was obliged to borrow 
this money. It is contended for the de- 
fendant that certain witnesses have proved 
that some money was expended ou the 
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marriages. The learned District Judge 
appears simply to have based his decision on 
the fact that marriages usually cost money, 
and if the daughters of Ramsamajh were 
married, it must have been necessary for 
the widow to borrow money. I do not 
think that this is a correct view of the 
law. No attempt has been made to show 
“the income of the property held by the 
widow Dil Koer since her husband’s death 
and, in the absence of proof to the contrary, 
she may have had sufficient income to live 
on and could have saved sufficient for these 
marriage expenses. The defendant Gajraj 
Singh Has not come forward to say that 
he made any inquiry, and Iam of opinion 
“that this item of Rs. 500 cannot be 
regarded as a legitimate charge on the 
` estate for which the reversioner can be held 
responsible. The other items which formed 
the consideration of this mortgage-deed are 
as below,— 

. (1). Four loans of Rs. 99.15 each, Exhibits 
AB, dated 28th of May 1907; AQ, 
dated 19th of June 1907; A10, dated 9th 
of July. 1907; All, dated 21st of July 
1907. These sums of money were admittedly 
borrowed by Binda and Dil Koer jointly. 
Binda was apparently assisting Musammat 
Dil Koer in borrowing money. It is 
admitted on behalf of the defendant that 
Binda was then possessed of no share in 


the birt property and it appears, there- 
fore, that he was using the name of 
Musammat Dil, Koer in order to borrow 


money for himse f. There is nob an atom 
of proof that any portion of this money was 
borrowed by Musammat Dil Koer for legal 
necessity. 


Item No. 2is Rs. 700 said to have been 
due upon certain unspecified rukkas, but 
Counsel for defendant-appellant does not 
press his appeal with respect to this item. 


Item No. 3 is’ Rs. 700 borrowed on a 
mortgage-deed, Exhibit A12, dated 2nd of 
May 1902 by Binda himself. Ib is admitted 
that this sum of money was borrowed by 
Binda on the security of some plots for his 
own personal use. No attempt has been 
made to show that any portion of this 
money was borrowed by Dil Koer for 
legal necessity. The result, therefore, with 
respect to this mortgage-deed is, that tbe 
appeal of the defendants is dismissed with 


costs and the appeal of the plaintiff is allowed 
with costs, 

The order of the Court, therefore, is as 
below: — 

ApPPEAL No. 313 or 1910. 

The appeal is allowed in parb aud the 
decree of the lower Court is modified in 
favour of the plaintiff-appellant with respect 
to all the items set forth in the mortgage- 
deed for Rs. 1,400 dated 2nd of March 1903 
except an item of Rs. 49-15. The parties 
wil pay and receive proportionate costs in 
all Courts. 

Apprat No. 299 or 1910. 

This appeal is dismissed with costs. 

Apprat No. 298 or 1909 by defendants ia 
dismissed with costs. 

Arrear No. 314 or 1910 by the plaintiff, 
Baldeo, is allowed with costs and the decree 
of the Subordinate Judge is restored with 
costs in all Courts. 


Decree modified. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civ, Arrear No. 444 or 1910, 
April 26, 1911, 
Present: —E vans, J. C. 

Tue CORONATION CYCLE COMPANY 
LUCKNOW.-—PLAINTIFF— ÀPPELLANT 
versus 
Tae DUNLOP PNEUMATIU TYRE Co., 
Lrp., BOMBAY— Derenpant—R esponpent, 

Contract, fatlure to comply with the terms of — 
Reasonable time for the execution of order —Damages, 
liability to pay. 

Where it was a part of the contract between A. and 
B. that A. must give to B. reasonable time to fulfil 
the order placed with him, having regard to the 
exigencies of B.'s business and the state of his stock 
at the date of the order, and it was found that the 
order was given too late: Held, thas B was not liable 
to pay damages for not carrying out the terms of the 
contract, 


Appeal against the order of the District 
Judge of Lucknow, dated the 14th July 1910, 
reversing that ofthe Subordinate Judge of 
Lucknow, dated the 12th April 1910. ` 

Pandit Gokaran Nath Misra, for the Ap. 
pellant. 

Mr. John Jackson, for the Respondent, 


Judgment.—tn this case the appel. 
Ont, the Coronation Cytle Company of 
Lucknow, claimed Rs. 3,000 compensation 


840 


from the Danlop Pneumatic Tyre Company 
for breach of contract, 

The Court of first instance, the Subordinate 
Judge of Lucknow, granted a decree for 
Hs. 1,146 4-2. "Rhe defendant &ppealed to 
the District Jadge-and he accepted the appeal 
and dismissed the claim with costs. Hence 
this appeal by the plaintiff Company. 

The allegations of the appellants in their 
plaint are given below. On the 29th October 
1908, a contract was entered into between 
the parties under which the appellants agreed 
to purchase 250 pairs of Dunlop tyres from 
the respondents and the contract was set 
forth in a printed-deed filed with the plaint. 
Subsequently, in February 1909, this contract 
was extended by mutual agreement and the 
appellants agreed . to. purchase 500.pairs of 
tyres ab therates and eonditions specified in 
the printed contract referred to above, In 
August 1929, there was a rise of 15 per vent. 
in the market price of Dunloptyres. Certain 
purchases were made by the appellants about 
that time, and when invoices were sent by 
the respondents at the enhanced rata, the 
charges were reducad when it was pointed 
out that such charges were contrary to the 
printed contract noted above. (On the 20th 
September 1909, the appellants asked the 
respondents to supply the balance up to 
509 pairs of tyres contracted for. The balance 
due was 192 tyres for which a second order 
was sent on the 29th September 1902, Thesa 
orders were nob complied with and finally 
the respondents refused - to supply them. 
The appellants, therefore, sustained sub- 
stantial loss on account of breach of this 
contract assob forth in paragraph No. 3 of 
their plaint. 


The arguments on both sides have been 
heard at considerable length and it is conged - 
ed that two points have to be established by 
the appellants before they 
damages;— . 


eau claim 


(1). Was there an extended contract 
between the parties in Febraary 1909 as gat 
forth in paragraph 2 of the plaint P; and (2) 
assuming that such a contracts is established, 
did the appellants give the respondents a 
reasonable time, within the meaning of para- 
graph No. 3 of -the printed contract, to 
fulfil the order :placed . with them to supply 
the 192 tyres due under that eoptrae& P 

Before discussing the question as to the 
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alleged contract of February 1909, it is con- 
venient to refer to the admitted contract 
which was entered into between the parties 
in October 1908. Thatcontract is set forth 
in Exhibit No. 4l. The appellants agreed 
to purchase, before the end of September 
1909, 250 pairs of tyres and certain other. 
goods at certain rates. They also agreed, 
first, to give the respondents a reasonable 
time to fulfil orders placed with them under 
the contract, having regard to the exigencies 
of their business and the state of their stock 
in Bombay at the date of the order ; secondly, 
not to sell any gocds supplied in any manner 
less than the price set forth in the respond- 
ents’ price list of 1902, and when re-selling 
to the trade to obtain from their customers 
a similar undertaking and if the terms of the 
contract are carried ont by the appellants, 
they were entitled to a rebate at the rate of 
Ra. 1.12 per pair of tyres supplied under the 
contract but if the contract is broken in any 
way, the respondents were entitled to caucel 
the contract. If these conditions wave com- 
plied with, the respondents agreed to supply 
tyres at the contract rate bafore the end of 
September 1902, It is admitted that 257 
pairs of Dunlop tyres were supplied under 
this contract anda cheque for Rs. 442.19 
was spent by the respondents in payment 
of the rebate due on account of these tyres 
under the terms of the contract. Now, the 
case for the appellants is that an. exactly 
similar contract was entered into in February 
1903 under which the appellants agreed to 
purchase, and the respondents agreed to 
supply, more tyres amounting in all to not 
less than 500. The advantage of the appel- 
lants in agreeing to purchase not less than 
900 tynes at that time would be that they 
would be entitled toa higher. rebate ab the 
rate of Rs. 2-2-0 per tyre. The Courts 
below have differed on the point whether an 
extended ccutract of the- kind noted above 
was entered into in February 1909, The 
learned Pleader for the appellants relied on 
four letters, Exhibits Nos. 42, 3, 43 and 4, 
as proving this extended contract and he 
also. relied on certain admissions made by 
the respondents and other communications as 
showing that an extended contract of this 
kind was understood to exist between the 
parties. I shall refer to this correspondence 


E now deal more particularly with the four 
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letters which are said to form the basis of 
-the contract. 

Exhibit 42 is a letter from the appellants 
to the respondents, dated the 26th January 
. 1909. This contains the following passage:— 
' "We have already taken 250 sets of Dunlop 
tyres: from you this season, and in future any 
number of sets that we take we should like 
' you to keep adding on to this number, and 

at the end of the season the total number 
of sets taken will be added and rebate 
allowed accordingly.” Exhibit No. 3 is the 
respondents’ reply -to this dated the Ist 
February 1909. Im it they remark . as 
below: — As regards tyres taken hereafter, 
we will place them against your contract 
and pass rebate on them according to your 
purchases provided you adhere to the terms 
of the contrach.” To this, the appellants 
replied on the 5th February 1909 as below 
(Exhibit No. 43) :—"We fully intend to 
complete at least 500 pairs during the 
season and also to adhere tothe terms of the 
contract. If we fail to adhere to the terms 
of the contract, we are not entitled to any 
further rebate”. The respondents replied on 
the llth February 1909 (Exhibit No. 4):— 
“We note that you intend to complete at least 
five hundred pairs of tyres during the season 
and that you will adhere to the terms of onr 
contract." , [t is contended that this corres- 
;pondenee shows that the appellants agreed 
to purchase 500 pairs of tyres during the 
year ending 30th September 1909 and 
the respondents agreed to supply them 
on the terms set ‘forth’ in the: printed cor- 
tract which had'been entered into in October 
1908. After this correspondence, 51 pairs 
were purchased by the appellants, it being 
: admitted that the total number purchased up 
to.September 1909 was 300 includihg 257 
- tyres supplied under the contract of October 
1908 leaving a balance of 192 ont of 500, Tt 


is conceded that the respondents, on 
‘objection being taken by the appellants, 
charged for all these tyres at the rate 


- eontained in the contract of October 1908 
which was based on the respondents’ general 
circular for season 1909, dated the Ist 
October 1908 (Exhibit No.' 1). From this 
it may be reasonably concluded that the ra- 
spondents were satisfied that the appellants 
were entitled to purchase at those rates and 
they were not entitled to charge them at the 
rates as set forth in their circular, dated 


the lO:h August 190) (Mchibit No. 5). I 
now refer to other letters written by the 
respondents-on which the appellants rely as 
showing thab both ‘patties understood thas 
there was an extended ‘contract for 500 pairs 
of tyres existing bebween them. Oa the 
20;h: August 1909, the appellints wrote the 
respondents: as below : (Exhibit N>. 45) 
“Referring to your letter of the Llth Febraary 
1909, we beg to ask you to ba good enongn to 
send us a detailed statement of the tyres and 
the tubss we ‘have :pnrohased up to 
date from‘ you to enable us to send you 
an offer forthe balance in completion of 
our contract for 500 pairs before the season, 
which ends on the 30:h September 1902, 
expires." There was'sóme delay in answer- 
ing this letter and'on the 23sh September 
1909, the respondents replied as below— 
(Exhibit No. Lê): — “We beg to acknowledge 
receipt of your post card dated the 24th 
instant, and in reply to express our regret 
that the upset occasioned by the transfer to 
new premises in Calcutta has prevented ui 
from giving our usual prompt attention to 
correspondence. ‘According to our books 
you had taken up to the 3lst August last 253 
pairs of Duarilop’ tyré& upon which rebbe 
amounting to R3. 419.19 has already ben 
passed, leaving «a bilance in your favoir 
of Rs: 45.8. ' By your letter of the Sth Feb. 
ruary 1909, you increased your contract from 
250 pairs to 500;"s» that there remains a 
balance of 217 pairs to bə taken.” [t is t» ba 
noted that this letter was sent by the Calcutta 
Brane* of the respondents’ firm, the previons 
correspondence having baen between the 
appellants and the Bonibay Branch of the 
respondents’ firm. Itappears that the appel- 
lants had sent a reminder to the respondents 
in an undated letter (Exhibit No. 43) (now 
admitted to be written on the 20th September 
1909) in which they wrote as below:— im 
continuation of our several letters, we regret 
to inform you that neither you nor yoar Cal- 
cubta Office have forwarded us with a final reply 
tooar inquiries regarding tyres which is quite 
contrary to the principles of a basiness firm 
like you. As the period of our contrac: is 
about-to expire, we would ask you to forward 
to us the balance of the tyres which are 
scll due in completion of our courrich. 
Please ab the same time furnish us with a 
detailed statement of the nuenber of tyres sap- 
“plied by you to enable us to compare with 
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our books.” This letteris apparently the letter 
referred to by the appellants in paragraph 
5 oftheir plaint. On ihe 24th September 
1909 (Exhibit No. 50), the appellanis again 
wrote asking the respondents to explain why 
they charged in excess, of the contract rates. 

The letter ends as belów:— Please be so gocd 
as to furnish us your explanation on this point 
and execute our balance order to complete 
the contract of 500° sets". On the 29th 
September 1909, the appellants sent a specific 
order for 192 sets of tyres to be supplied at 
once. No answer appears to have been sent 
to the appellants’ letter of the 20th September 
1909. In answer totheir letter of the 29th 
September 1909, the respondents’ Bombay 
Branch wrote as below (Hxhibit No. 20):— 
“We are in receipt of yours of the 29th ultimo 
ordering out 192 pairs of tyres for which we 
thank you. We have forwarded your order to 
the Manager of our Calcutta office for disposal 
who is in charge of your district, to whom 
kindly refer." Onthe 6th October 1909, 

the Calcutta Branch wrote as below (Exhibit 
No. 21):—"I have received from Bombay 
ycur letter dated 29th ultimo sent them by 
registered post and received by them on the 
lst October. I think I am within my rights 
under the terms of your contract agreement 
in refusing iosupply.the tyres ordered there- 
jin. I cannot authorise Bombay to deliver 
the goods." On the Sth October 1909, the 
appellants wrote to the respondents’ Bombay 
firm along letter (Exhibit No. 52) with refer- 
enceto therespondents’ Calcutta branch letter 
of the Gth October 1909. In this letter they 
assert that they had given repeated orders for 
the tyres in letters commencing from the 
20th August 19C9 and stating that if the 
respondents refused to comply with the order, 
they would be compelled to enter into 
litigation. The Calcutta branch replied on 
the 16th October 1909 (Exhibit No. 23) and 
justified their conduct as below:—‘‘Replying 
toyour favour of the 8th instant addressed 
io Bombay branch, you have not afford- 
ed us reasonable time to fulfil the order 
given by you on the 29th ultimo, having 
regard to the exigencies of our business and 
the state of our stock on the date of the 
oider, and we havé*to inform you definitely 
that we are not prepared to accept your 
order and will defend any proceedings you 
may institute". From all this correspondence 


it ıs argued by the appellants that thé 


respondents on several occasions admitted 
the extended contract and the only 
reason they gave for not supplying the 
tyres ordered by the appellants was that. 
the order had not been placed with them 
in time; in other words, they most clearly 
referred to the conditions of the printed con- 
tract which provides that the appellants are 
bound to give a reasonable time to fulfil 
the order placed with the Dunlop Company 
having regard to the exigencies of their 
business and the state of their stock in 
Bombay. at the date of the order. 

Mr. Jackson, on behalf of the respondents, 
referred to the case of Muhammad Imam Ali 
Khan v. Husain Ali (1) as an authority for 
the propesition that an admission is not con- 
clusive, and that where on admission has been 
made under a misapprehension it ^is 
not binding on the person making it. His 
argument is that the four letters which the 
appellants’ Pleader urged constituted the 
extended contract contained nothing more 
than an intention on behalf of the appellants 
to buy more tyres and the respondents re- 
plied that they were willing to sell more 
tyrcs and give them such rebate as they 
would be entitled to as if they had entered 
into & second printed contract but there was 
no obligation either on the appellants’ side 
to purchase a total numter of 500 pairs nor 
was there any obligation on the respondents’ 
side to supply an equal quantity. He argued 
further that the appellants, when they got 
the respondents’ circular vidated the lOth 
August 1909 intimating a rise in the price 
of rubber, immediately ` started a corres- 
pondence with the design of: getting some 
admission from the respondents es to an 
extended contract in order to enable the 
appellants to compel the respondents to sup- 
ply up to 500 tyres at the reduced rates 
quoted in the season circular, dated the Ist 
October 1908. The learned Pleader for the 
appellants concedes ihat these admissions 
are not conclusive, but, assuming that the 
four ‘letters on which the contract of 
February 1909 is said to be based are am- 
biguous, these letters can be read as inter- 
preting-them and explaining what the par- 
ties meant and what they considered their 
mutual obligations were. 

I have no doubt that the respondents’ 


office wasin some confusion about that time 
a) 26 C. 81 at 100; 28 T. A. 161; 2 C. W. N. ^91. 
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owing to the new branch being started at 
Calcutta and -that probably some of the 
letters written from Calcutta were not 
written after a careful examination of all 
the Bombay correspondence, but in this eon: 
nection I must refer to the evidence of Mr. 
Tinkler, the respondents’- Caleutta Manager. 
I presume that he is an-experienced business 
man. He has been in the' service of the 
Dunlop Company since 1893 and in India 
since June ‘1904. After referring to the 
correspondence of “February 1909, he was 
put the following question. <Did you mean 
that the contract was revived in spite of 
the letter from plaintiff dated 17th December 
1908 and that you took the contract for 
any number in excess of 250 ` pairs of tyres? 

Answer, yes. 

“We gave them power to withdraw. tyres 
on the terms of the contract so revived. 
The plaintiff would have got rebate on the 
total number taken‘inclusive of 257 pairs 
atthe rates applicable to such total number. 
Had plaintiff taken 247 pairs more, the 
rate would have been allowed at 5 annas 
rate, 4. 6, Rs. 2.9.per pair." He then went 
onto say: — I did not contract to supply any 
particular number neither then’ nor later." 
He then added that: he had not all the cor- 
respondence with him ab the time and in 
October 1903 he was under: the impression 
that there was a contrach. In eross-examin- 
nation, I find the’ following passage: — Oa 
the basis of the contract as'revived by the 
correspondence &bin “#December: 1928 and 
January.1909, we^were bound, in my opi- 
nion, to supply any number: that the plain- 
tiff demanded even one thousand under the 
terms of the contract now on the record 
Exhibit No. 2. In spite of the letters of 
February 1909, I think the plaintiff: could 
demaud.and:we were bound, in my’ opinion, 
to supply any number even, exceeding 500 
pairs under the terms of the contract.” 
Further on, he says: — I did not consider 
the contract at an end. I thought their 
demand would not exceed the’ rate ab which 
they had taken up to that period. I thought 
the contract subsisting”. Mr.“Tinkler was 
evidently somewhat confused as to the state 
of affairs but as this evidence was given 
after the dispute between the parties had 
come to a head, Iam unable to find that 
he gave this-evidence under any misap- 
prehension or that he was trapped into 


' respondents 


making any mistaken admission aginst 
his own interest. ~He distinctly stated that 
he was’ bound to supply even more than 320 
tyres if asked for and, reading this‘evidence 
with his letter of the 16th October 1909, I 
have come to the conclusion that he felt 
thab his firm was under an obligation to 
supply at least 500 tyres at the reduced 
rates and the only reason why he refused to 
supply, was that a reasonable tina had not 
been given to him on the date when the 
order was placed -with his firm. It is quite 
true, as contended by Mr. Jackson, that the 
appellants, when they found the, price of 
rubber going up, -made every effort to en- 
force the contract set up by them banause 
it was obviously for their advantage to do so; 
but, at the same time, it must.be remembered 
that it was to the advantage of the respond. 
ents not to supply the 192 tyres demanded 
at the redaced rates because the price of 
rubber had risen so high that they could 
only snpply them at aloss. Every party to 
a‘contract is-entitled to enforce it to his 
own advantage and, ‘although the appellants 
might and probably would shave contended 
that they were under no obligation to par. 

chasé 500 tyres if the price of rabber had 
gone down instead of up, yet in view of all’ 
the correspondence between the parties com- 
mencing from February : 1909, I have 
come to the conclusion that thera was 
a mutual contract under which the appel. 
lants* were bound 'to parchase anl the 
bound to supply 570 tyres 
at least in accordanes with the price seb forth 

in the cireglar of the lst October 1903 and 
the appellants are entitled to the advaritage 
of that contract provided that the order given 
by them was in accordance with paragraph 3 
of the printed contract. 

The second point for decision is as follows: — 
Did the appellants give the Dunlop Company 
a reasonable time to fulfil the order placed 
with them having regard to the exigencies of 
the Dunlop Company's business anl the 
state of their stock in Bomby at the date 
of their order? 

- It is to be noted that the appellants conld 
not possibly have any information as to the 
exigencies of the Danlop Company’s business 
or as to the state of their stock in Bombay nb 
any particular time. It is not pretended 
(hat the Dunlop Companyeever issued any 
general eirenlar asking their customers to 


844 


INDIAN OASES, 


(1911 


THE CORONATION CYCLE CO., LUCKKOW t$, THE DUNLOP PNEUMATIC TYRE CO. LD., BOMBAY, 


place their orders with them at any 
particular time or before any particular date. 
Some attempt was made to setup a trade 
custom under which it is urged that order 
should have been placed by the end of May 
1909 but it is admitted that this custom is 
not proved and in fact we are here again 
confronted with certain admissions made by 
Mr. Tinkler which are very much against 
him. In cross-examination he stated:— Had 
the plaintiff asked us in June or July or even 
the beginning of September 19023 for 192 
pairs, I would have supplied bnt not later 
because in that case the time would have been 
too short to admit of supply within the con- 
tractual period.” I take this to mean that 
Mr. Tinkler would have complied with all 
orders that it was possible for him to comply 
with if they reached him early in September 
1909 and although he says in another placa 
that at the end of September 1909 their stock 
of tyres in India was 10,337 while their liabi- 
lities for the whole India were nearly 48,0 0, 
yet there is nothing to show that he could 
not have complied with a small order of 192 
tyres a6 the end of September 1909, The 
difficuliy which arises in connection with this 
part of the case is this. Although, as stated 
above, it cannot be reasonably presumed that 
the appellants had any knowledge of the in- 


ternal state of affairs of the Dunlop Com-. 


pany’s business, yet they must have known 
perfectly well that, owing to the rise in price 
of rubber, the Dunlop Company must have 
been pressed by all their customers at the 
end of August to get the advantage of the 
rates set forth in the circular of 1908 and 
they also must have known that these tyres 
are manufactured in England and special 
orders to meet special demands would have 
to be sent to England and some reasonable 
time must be allowed to the Company in 
England to manufacture tyres to meet such a 
demand. Now, what did the appellants do? 
They got the circular of the 10th August in- 
timating the risein price. They did nothing 
for 10 days. On the 20th August, they con- 
tented themselves with making what I must 
find an absolutely unreasonable inquiry. 
They asked the Company to give them a de- 
tailed statement of the tyres purchased by 
the appellants up to date in order to enable 
the appellants to send an order for the ba- 
lance. I fail tp find that there was any kind 
of obligation on the Dunlop Company “to 


furnish this information to the appellants. 
The appellants’ Manager when pressed in 
cross-examination about this part of the caso 
stated as below:— g 

“Question:—Did you in Angust 1909 rely 
upon the defendants’ accounts when you asked 
them for the number of tyres purchased?” 

" Answer:—I should have relied on them if 
the details happened to tally with the invoices 
kept by me. There was a necessity to make 
such an inquiry to make the assurarce 
doubly sure since it was possible that some 
invoice might have been missing." Of course, 
this is & mere excuse. If the Manager had at 
that time any bona fide intention of placing a 
specificorder with the Dunlop Company, he 
would have had nodiffieulty inascertainiveg the 
number of tyres he had purchased at.d could 
have asked the Company to supply the Amount 
due according to his own calculation. This 
he did not do and in fact his own plaint shows 
that he did not consider that he had sent any 
specific order at that time. The order efer- 
red to in his plaint is the order dated the 
20th September 1909. I have referred to 
this letter before and it was not till then that 
the Manager thought it advisable to ask for 
the balance of the tyres still due. He sent 
this order without waiting fur the detailed 
statement asked for in his letter of 20th 
Angust. Later on, on the 8th October 1909 
(Exhibit No. 52), when he hadascertained that 
the Dunlop Compauy had refused to supply 
the tyres, he expressed great indignation ab 
the duplieity of the Dunlop Company in the 
following terms: “We are amazed to think 
that your firm should bs guilty of tryirg to 
shirk the responsibility which was incurred 
by you in accepting our contract which termi- 
nated on the 30th cf September last. We 
are sorry to have to write you thus bab we 
will trust you will consider that we are justi- 
fied in doing so, when we would remind you 
that we have written you repeated letters and 
orders beginning from the 20th of August 
last for’ the self same tyres and tubes. In 
this eonneclion we would more partienlarly 
refer you to our letter of the 20th September 
last which was very plain and positive. 
With reference to this, we are very suavely 
infor med that owing to the upset occasioned by 
the transfer to new premises in Calcutta, the 
asual prompt attention to correspondence 
could not be given. Such remissness on the 
part of the firm of your standing is, to say 
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the least of it, highly discreditable, the more 
specially when through no fault of ours. We 
are informed that because our reminder 


: (which our letter of the 29th September 


virtually was) reched Bombay ‘just a few 
hours after the date of expiry of our contract. 
In the face of this, are all our letters beginning 
from the 20th of Augost to 29th September 
Jast, which severally contained specific orders 
‘for the supply of the balance of the tyres 
and tubes which were due us under our con- 
tract of 500 sets, to go without reckoning and 
be treated as nothing at all? 

It is quite clear from this that the Man- 
ager wanted to make out that this letter of 
the 20th August 1909 amounted to a specific 
order. In my judgment this letter contained 
a wholly unreasonable demand on the Dunlop 


‘Company, it being no part of their business 


to supply information to the appellants which 


‘they could get from their own books and I 
‘must, therefore, hold that the firsb order 
“which the appellants gave was contained in 


the letter dated the, 20th September 1909 
and that order was undoubtedly not given in 
reasonable time within the meaning of para- 
graph No. 3 of the printed contract. 


the case, remarked that the -defendant Com- 
pany had come to know of plaintiff's inten- 
tion towards the close of August 1909 and, 
therefore, the defendant Company had suffi- 
cienb time lo get the supply from England so 
88 to admit of delivery of 192 pairs of tyres be- 
fore the 30th? September 1909. But I think 
that the learned District Judge was right in 
saying that, assuming thatthe order of the20th 


‘September 19C9 was in unequivocal form, it 


was too late in view of the provisions contain- 
ed in the printed contract. 

For the above reasons my decision i in this 
somewhat difficult caseis, frst, that there was 
& contract between the parlies under which 
the respondentcompany were bound to sup- 
ply at least 500 pairs of tyres to the appellants 
at the reduced rates according to the circular 


‘of the 1st October 1908 but, secondly, that the 


order for the balance due under the contract 
was not given by the appellants in accordance 
with’ the conditions set forth in paragraph 3 
of the printed contract between the parties. 


: Therefore, as one of the conditions of this 


contract-was broken or not observed-by the 
appellants, the respondents are not liable for 
any damages, 


INDIAN CASES, 


The. 
“learned Subordinate Judge, as to this part of 
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The appeal fails and is dismissed with 
costs, 
: Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Ssconp Civiu ApPEAL No. 359 or 1910. , 
April 6, 1911. 
Present: —Mr. Chamier, J. C. 
Musammat DHARMA AND ANOTHER— 
DEFENDANTS —APPELLANTS 


CETEUS 
MADAR SINGH —PLAINEIFF AND OTHERS—~ 


DEFENDANTS—— RESPONDENTS. 
Regulation XVII of 1806—Foreclosure proceed. 
ings taken under the Regulation, validity of —Notice 
issued under the Regulation, procedure necessary to bo 
, obser ved in the issue of —Duty of Civil Cour — Redemp- 
tion, suit for—Objection to attachment —Dismissal for 
want of prosecution, effect of— Regular suit necessary to 

set aside the order. 

A person, who relies upon the foreclosure of a mort. 
gage under Regulation XVII of 1806, must prove that 
each step required by that Regulation was properly 
performed. Where, therefore, E" is proved that the 
notice issued to she mortgagors did not contain tho 
signature of ihe pr esiding ollicer, the mere fact that 
the order passed stated ‘‘as the service has been duly 
effected, let the application bo consigned to the 
records", was no proof that the prescribed procedure 
had been followed. In the absence of proof of such 
procedure, the foreclosure cannot be deemod to have 
been complete. 

The action of the Civil Court in issuing and serving 
notice is purely ministerial and it is only whena 
mortgagee seeks for possession of property that the 
Cour is called upon to decide judicially whether the 
prescribed procedure has been followed. 

When an objection to an attachment had been 
thrown out onthe ground that the objector failed to 
deposit the necessary  process-fee, the order 
disallowing the objection is conclusive against the 
party against whom it has been passed, if no regular 
suit has been bronght within a year to get ihe snid 
order set asido. 

eGaya Din v. 

lowed, 


Appeal against the order of the Additional 
Judge, Unao, dated the 29th April 1910, cən- 
firming that of the Munsif, Safipur, dated the 
21st December 1908. 

Babu Ishwart Dayal, for the Appeilants. 

Pandit Gotaran Nath Misra, for the Re- 
spondent. 


Judgment, Bhup, father of defend- 
ants Nos. 4 and 5, was owner of a l-anna 4. 
pies share aud some Sr landin Mauza Maila 
Ram Kunwar. By partion, this share and 
the Sir land became a separate mahal known 


Baij Nath, 11 O. C. 180, fol. 
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by the name of Bhup Singh. In October 
1867, Bhup mortgaged the whole of his share 
and the sir land to one Mahanand, represent- 
ed in the present suit by defendant No. 3. 

In July 1878 Mahanand sub-mortgaged 5 
plots and in February 1880 sub-mortgaged 
the remainder of the property to one Mula 
Sah, represented in the present suit by de- 
fendants Nos. 1 and 2. In 1883, Mula Sah 
took possession of the property in execution of 
a decree against Mahanand. In June 1883, 
Mahanand sold all his rights to Bhup II, who 
is now represented by defendants Nos. 6 and 
7. Meanwhile, in 1867 or 1868, Bhup I mort- 
gaged all his property to Lachman Singh, who 
is represented by the present plaintiff. Lach- 
man Singh sued his mortgagee and obtained 
a simple money-decree in August 1871 in ex- 
ecution of which he brought to sale and pur- 
chased himself 18 bighas of the sir land. 
When the property was attached by Lachman 
Singh, Umrao Singh objected but his objec- 
tion was thrówn out. This matter will 
be referred to again. In November 1869 and 
February 1870, Bhup mortgaged the whole 
of his property to Umrao Singh. In 1875 
Umrao Singh caused a notice to be issued 
under Regulation XV 1Iof 1806. In September 
1871 he sold all his rights in the property to 
Bhup IT, and the latter in 1831 sued the sons 
of Bhup I and gota decree for proprietary 
possession in December 1881. 

This is a suit by Lachman Singh for re- 
demption of the mortgage made in October 
1857 by Bhup I to Mahanand. The plaintiff, 
as a part owner of the mortgaged property, 
is entitled to redeem either the whole of the 
property or that part of it which he has pur- 
chased. The Munsif of Safipur gave the 
plaintiff a decree for redemption of 4 bighas 
odd holding that the sale certificate on which 

plaintiff relied did not contain as much As 
18 bighas. 

From this decision, three appeals were made 
to the Additional Judge:— 

1. By Lachman Singh; 

9. By defendants Nos. 1 and 2, represen- 
tatives of the sub mortgagee Mula 
Sah; 

3. By defendants Nos. 6 and 7, who, it 
should be mentioned, have ‘obtained 
an assignment of the original mort- 
gagor's rights in the property as 
well as ofethe rights of Mahanand, 


one of the original mortgagees. ° 


INDIAN CASES, 
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The Additional Judge dismissed 
the appeals of defendants Nos. 1, 2, 
6 aud 7 and allowed the appeal 
of Lachman Singh and gave him a 
decree for redemption of 18 bzghas 
odd on payment of Rs. 56. 

These Second Appeals Nos. 359 and 360 are 
second appeals against the decision of the Ad- 
ditional Judgeon'the appeals brought, by Lach- 
man Singh and defendants Nos. 6 and 7. The 
question for decision is, whether the, plaintiff 
Lachman Singh acquired proprietary rights 
in the 13 bigkas which he has been allowed 
to redeem. The decision of this question 
turns upon whether it is proved that the 
mortgage made in favour of Umrao Singh 
was duly foreclosed in favour of BhupII. It 
has’ been held times without number that a 
person, who relies upon the foreclosure of a 
mortgageunder Regulation XV1i of 1806, must 
prove that each step required by that Regu- 


.lation was properly performed. The decision 


in the suit brought by Bhup II in 1881 is 
of no use, as the suit was brought only fas 
against the sons of the original mortgagor. 
They had little interest in the property and 
the Court did not inquire whether the proce- 
dure prescribed has been followed. It was 
only on the admission of the defendants that 
a decree was passed in the suit brought by 
Bhup II. 

The decision in the suit brought by Bhup I 
against mortgagor’s sons not affording any 
evidence, I have to consider whether there is 
any other evidence that the pregeribed proce- 
dure was followed. may 

There are three documents only: — 


1, Exhibit 18 purports to be the origi- 
' nalnotice issued by the Deputy 
* Commissioner. Jt is said that it 
bears signature of the Deputy Com 
missioner. I can only say that I can- 
not find them. "There is a scratch 
on the face of the notice which 
does not appear to be the inftials of 
any person. The scratch is not 
in the place where an officer would 
affix his initials. 

2, Exhibit F 19 purports to be a copy 
of the original notice. The copyist 
saysit bears the dastakhat Sahib 
Deputy Commissioner. As the ori- 
ginal does not appear to bear a 
signature, the copy cannot be’ held 
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to prove that there was & signature 
on the original. 

3, Exhibit F13 is an order of April 1875 
in the course of which it is -said 
“Chunki takmil hogat, lihaza dakhil 
dafter howe.” This is not evidence 
that the prescribed procedure was fol- 
lowed. It has been held frequently 
that the action of the Civil Court in 
issuing and serving notice is purely 
ministerial, and that it is only when 
a mortgagee seeks for possession of 

“ property that the Court is called 

“=. upon to decide judicially whether 

“the prescribed procedure has been 

+ .followed. In my opinion, there is 

- -mo evidence to prove that this pro- 

cedure has been followed in the 
‘present ease. 

The next questicn i is, whether there was any 
proper inquiry held upon the objection put in 
by Umrao Singh to the attachment of the 
property by Lachman ‘Singh in execation of 
his money-decreée, ‘There is no evidence that 
there was any inquiry. 
Singh challenged -the attachment on two 
grounds, namély: — 


1. that he was the mortgagee of the pró- 


perty, therefore, the property could 
“mot be sold except subject to his 
mortgage, and 
2 that he had taken the required attion 
‘under Regulation XVII of 1806. 
He-failed to deposit the necessary process- 
fee anl the Coi%t4 threw out his objection. 
in the caseof Qayu Din v. Bai) Nath‘(1), it 
was held by mé that an order disallowing a 
claim for want of prosecution is conclusive 
unless a suit is brought undér section 283 with- 
in one year from the date of the order. To 
this decision I adhere. It seems to me that 
the order passed against Umrao is conclusive 
as, he did not bring a regular suit and I feel 
bound to hold that the decision was conclusive 
on both ‘points, namely, that he was not owner 
of the propecty and that he had not foreclos- 
“ed any portion of the property. In this view, 
- Lachman Singh cannot be required ilo pay 
any portion of the money due on the mort- 
gage to Umrao Singh with reference to the 
18 bighas of which redemption has been al- 
lowed. After full argument and consideration, 
.I have come to the conclusion that the deci- 


sion of ‘the lower Court is correct though I 
--(1) 11 Q., C, 180. - 


lt seems that Umrao’ 
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cannot accept the reasoning of the Additional 
Judge in its' entirety. 
The appeal i is dismissed with costs. - 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’ 8 
COURT. 
' Bgconp Civit, Appear No. 158 or 1910. 
' March 29, 1911. 
Present: —Mr. Chanter, J. C., and 
Mr. Piggott, A. J. C. 
MAHABIRPRASA D —PLATNTIFF—Á PPELLANT 
versus 
BASANT SINGH AND orasrs—Derenpayrs 
— RESPONDENTS. 

Hindu Law-~Joint family property—Alienition— 
Mortgage by father—Sutt to recover share in the 
ancestral proper ty mortgaged — Sons, liability of, to 
discharge debts—‘ d ntecedent debts”, meaning of. 

Where joint family property has been alienated by 
the father in a joint Hindu family and only a portion 
of the consideration is for necessity, a son is entitled 
to recover his share inthe ancestral property on 
payment of the proportionate amount of the con- 
sideration money required for necessity or for the 
discharge of the antecedent debt. 

A creditor, suing to enforce against sons in a joint 
family a mortgage made by ‘their father of joint 
family property, is bound to prove thatthe loan 
secured by the mortgage was taken to satisfy an 
antecedent debt, or was justified by some family 
necessity or at least, that before advancing the loan, 
he made inquiries which reasonably led to the belief 
that the loan was required for family necessity or to 
pay off an antecedent debt. 

A debt incurred at the time of a mortgage or money 
advanced cash-down as consideration for a mortgage 
on joint family property is not an “antecedent dest” 
within the meaning of the rule of Hindu Law. 

Jangi Singh v. Ganga Singh, 10 O. C. 369, overruled. 

Chandra Deo Singh v. Mata Persad, 31 A. 176; 
6 A. L. J. 263; 1 Ind Cas, 479, followed. 

Appeal against the order of the District 
Jndge of Rai Bareli, dated the 5th February 
1910, upholding that of the Subordinate 
Judge of Partabgarh, dated the 3rd August 
1909. - 

Mirza Samzuliah Beg,'for the Appellant, 

Babu Bisheshar Nath Srivastava, for the 
Respondent. 

Judgment. 

Chamier, J, C —Madho Singh, who owned 
the village Lohangpur, died leaving two sons, 
Ram Prasad and Binda Sewak, of whom the 
former received an 8-anna 10 pies share 
and the latter a 7-annas 2-pies share in the 


, village. ‘In 1900 and 1901, Binda Sewak sold 


his share to one Basant Singh, who had to 
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surrender it to Ram Pershad under a decree 
for pre-emption obtained by the latter. In 
June 1903, Ram Pershad sold an 8-annas 
share to the same Basant Singh, 7. e., the 
7-annas 2-pies share acquired by the decree 
for pre-emption and 10-pies, part of his an- 
cestral share. The consideration for the 
sale was stated in the deed to be Rs. 20,000, 
of which Rs. 3,000 were paid in cash on 
the date of the deed and Rs. 17,000 were 
left with Basant Singh for payment of the 
debts of Ram Per$had. A suit was brought 
by thesons of Binda Sewak for recovery of 
their shares in the 7-annas 2-pies and was 
‘ultimately disposed of by this Court in 1910 


TSheopal Singh v. Basant Singh (1}1. 
- Jo August 1908, Ram Pershad sold 
several plots in the village to Basant 


‘Singh for Rs. 1,000,of which Rs. 750 were 
paid on the date of the deed and Rs. 250 were 
stated to have been paid before. On November 
Sth 1905, Ram Pershad sold a 2-annas share 
in the village to Basant Singh for Rs. 5,000 
of which Rs. 3,374 were paid on the date of 
the deed and Rs. 1,623 were left with Basant 
Singh for the purpose of discharging’ debts 
payable by the vendor. Finally, in February 
1907, Ram Pershad mortgaged the remaining 
Gan nas share to Basant Singh for Rs. 12,000 
of which Rs., 9,000 were paid in cash on the 
date of the deed and Rs. 3,0CO were retained 
by Basant Singh on account of a zar dt peshgi 
lease. 

The present NS arises out of a suit 
brought by Bhopal Singh, a grandson of 
Ram Pershad, along with the appellant 
Mahabir Pershad, a purchaser of half the 
rights of Bhopal Singh, for recovery of 

‘Bhopal Singh’s one sixth of the ancestral 
8-annas 10-pies share in the village. The 
defendant, Basant Singh, pleaded that 
the’ sale and mortgage-deeds were binding 
upon Bhopal Siagh. The Subordinate Judge 
dismissed the claim so faras it relates to the 
property mortgaged by the deed of February 
1907, and decreed it as regards the property 
sold by the other three deeds subject to the 
payment of Rs. 1,347-3 10, following the de- 
cision of this Court in Sheonal Singh v. 
Basant Singh (1). Bhopal Singh and 
Basant Singh then entered into a compro-, 
mise but Mahabir Prasad appealed to 
the District Judge against the dismissal of 


his claim with egard to the mortgaged 
(1) 12 Q. C. 248; 3 Ind. Cas. 011. . 
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property and Basant Singh appealed against 
Bhopal.Singh as regards the property sold 
tohim. Both appeals having been dismissed, 
both parties have nppealed to this Court. 

So far as the appeal of Basant Singh is 
concerned, itis sufficient to say that the 
question raised in it is covered by the deci- 
sion of this Court in Sheopal Singh v. 
Basant Singh (1) the correctness of which, 
arguments, Í see 
no reason to doubt. I would dismiss this 
appeal with costs. 


The question which arises on the appeal of 
Mahabir Prasad, namely, whether Bhopal 
Singh, under whom Mahabir Prasad claims, 
was bound by the mortgage made by 
his grandfather in February 1907 has 
rightly been. disposed of by the Courts 
below in accordance with the decision of 
this Court in Jang? Singh v. Ganga 
Singh (2). But, on the appeal being argued 
before me last month, I was of opinion that 
the decision in that case was wrong and should 
not be followed. T, therefore, referred these 
Appeals to a Bench of two Judges. Inthe 
case just mentioned, it was held that a sum . 
of money advanced toa father in a joint 
Hindu family om the date of a mortgage- of 
the family property made by him was an an- 
tecedent debt within the meaning of the 
much cited passage in the judgment of their 
Lordships of the Privy Council in Suraj 
Bunst Koer `w. Sheo Persad Singh (3); and 
that sons in such a family could not dispute. 
the validity of a mortgagen,made by their 
father except on ihe ground, that the debt 
secured thereby had never been incurred, or 
was no longer in existence, or was tainted 
with immorality: Messrs. Sanders and 
Griffin relied expressly upon the decision of 
Banerji and Aikman, JJ., in Debi Dat v. 
Jadu Rat (4). The last mentioned decision 
has been overruled by a majority of a Full 
Bench of five Judges, inthe case of Chandra 
Deo Singh v. Mata Persad (5) where it was 
held that a creditor, suing to enforce against 
sons in a joint family a mortgage made by 
their father of joint family property, is bound 
to prove that the loan secured by the mort- 
gage was taken to satisfy an antecedent debt 
: (22 100. C. 360. - 

(3) 5 C. 143; 6 I. A. 88; 4 C. L. R. 223 

(4) 24 A. 450. 

(5) 31 A. 176; 6 A. L. J. 263; 1 Ind. Cas. 479; 
CF. B.) 
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or was justified by some family necessity, or at’ 


least that, before advancing the loan, he made 
inquiries which reasonably led to the belief 
that the. loan was required for family neces- 
sities or to pay off an antecedent debt. In 
“the same case, a majority of the Judges held 
“ba debt incurred at the time of a mort- 

as nob an,autecedent within the mean- 

“he rule. The decision of the: majori- 

-ax accordance with the view which had 
been taken in Oudh before the decision in 
Jangi Singh v. Ganga Singh (2) and seems 
tó me to be in accordance with the decisions 
of their Lordships of the Privy Council. The 
view taken by the two dissenting Judges must, 


as it seems to me, result in the destruction of - 


the rights of sons in a joint family. There 


may be difficulties in determining whether -a ' 


debt is an antecedent debt or not, but the 
apprehension that such ‘difficulties may arise 
is no ground for placing all debts on the same 
. footing.. 

Tt was suggested, in the last resort, 


the mortgage, because'it^is shown that -he 
assented to itat the time. Bhopal Singh 
is illiterate and all that is shown is thab an- 


other man made a mark for him on the deed: 


by way of attestation, and that Bhopal Singh 
identified his grandfather- at the Registra- 
tion office. BasantSingh had been trying to 


get hold of the property for many years, 
and there is no reason to suppose that’ he“ 


took. the mortgagein' the belief that Bhopal 
Singh had asserted to it. 
that Bhopal Singh did in fact assent to it, or 
was aware of its terms, which are exceeding- 
ly onerous and‘ caldulated to prevent the 
possibility of redemption. 

I hold thatthe mortgage was good -for 
Rs. 3,000 only, the amount-of the antecedent 
debt, Basant Singh does not suggest that 
the plaintiff should be allowed toredeem the 


whole share mortgaged. On the contrary, he - 
' vendee desires to bind the sons of the vendor, 


wishes to keep as much of the property as he 
ean. In the circumstances, the proper course 


seems to be to give the appellant a decree for : 
redemption of a six-pies share in the village 


(i. e., half of the share of Bhopal Singh.) 


- I would allow the appeal of Mahabir- Per- 


sad and, in modification of the decrees of 


the Courts below, give hima decree for pos- - 


session of six.pies share in the village on 
payment cf Rs. 500 within six months, the 
usual decree for redemption. should be pre- 
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that : 
Bhopal Singh was ‘estopped from challenging ‘ 


Nor is it shown’ 
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pared, and it should be provided that in case 
the money is not paid the share shall be sold. 
I would give ths‘ appellant his costs of 
his appeals to this and the lower Appellate 
Court and give him one-third of his total 
costs in the Court of first instance in ad- 
dition to the costs already allowed by that 
Oourt. 

I would dismiss Basant 
with costs. 

- Piggott, A; J, C—I concur in the order pro- 


Singh’s appeal 


. posed by the: learned Judicial Commissioner 


and in the reasoning on which it is based. 

With reference to the main point of law 

involved, the antecedent authorities have 
been discussed at length by the learned 

Judges of the Allababad High Court in the: 
Full Bench case of Chandradeo Singh v. Mata 
Pershad(5). Vhereare two distinct principles 
of law involved, and the problem is to draw - 
a‘ definite boundary line along the debateable 
frontier where each of them claims to hold 
sway. The first principle is, that the father 
of a joint Ilindu family governed by’ the: 
Mitakshara law cannot alienate the joint 
family property so as to make such aliena- 
tion binding upon his sons, unless he does. 
so for whatis known as “ lawful necessity”. 
The second is, that the sons in such Hindu 
family are under a liability to pay their 
father's debts, unless they can show them to. 
be tainted. with immorality. In the case of 
alienations of joint family property by way 
of sale, the effect of these two principles: 
appear to have now been finally determined. 
To put the matter in concrete form, let it 
be taken that the father of such joint 
Hindu family has sold a portion of the 
family property for a consideration of 
Rs. 2,000 of which one. half was paid over 
io ihe vendor at the time of the sale, and 

the other half applied to the discharge of 
debis previously incurred by the father and 
existing at the time of the sale. lf the 


he must. prove that the frst half’ of the 
consideration, the cash payment of Rs. 1,000, 
was taken by the father for lawful necessity 
afd for the benefit of the family; on the 
other hand, the sons, by reason of their 
pious obligation to discharge their father's 
debts, will be held: liable to the extent of the : 
second half of the consideration, at any rate 
unless ‘they can"prove that? the debts thus: 
discharged were tainted with: immorality, : 
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The quesbion nov is, what would b» the 
position of the parties concerned if, all 
other facts remaining thesama, a portion 
of the joint family property had been mort- 
gaged instead of sold? In Chandradeo 
Singh v. Matz Persad (5), already referred 
to, Mr. Justice Banerji, dissenting from the 
majority of his learned colleagues, has de- 
livered a closely-reasoned judgment directed 
towards showing that the case of a mortgage 
differs from that of sale, because it is im- 
possible to draw any valid distinction between 
a sum of Rs. 1,000 paid over to a Hindu 
father at the moment of execution of a 
mortgage-deed, and a sum of Rs. 1,000 ad- 
vanced to the said father, ib may be by the 
very same creditors, at some previous date. 
Both sums, says the learned Judge, in effect, 
are debts of the father, which it is the pious 
duty of the sons to discharge ; they are, 
therefore, bound by the mortgage to the 
extent of the full consideration of Rs. 2,000 
unless they can prove the whole or part of 
the same to be tainted with immorality. 
Keeping to the concrete case already proposed, 
I would suggest that this reasoning applies 
equally to the case of the sale. 

The sum of Rs. 1,000 paid over in cash to 
the vendor is always money advanced to him 
by the vendees;if the consideration for 
which the advance was made be set aside 
and the vendees are deprived of the family 
property acquired by them under the sale, 
does not this entitle them to claim ~ this 
money as a debt due to them from the 
vendor, and from his sons after him ? There 
is, of course, an answer to this argument ; 
but, in my opinion, the real answer is one 
which must govern the case of a mortgage 
just as much as that ofa sale. I go back 
to the first of the two principles involved ; 
the father in the case supposed has no right 
to alienate a portion of the joint family 
property otherwise than for legal necessity. 
If the vendees pay over a sum of Rs. 1,000 
in cash as part of the vonsideration for a 
sale when they know that the vendor is 
under no legal necessity’ for this money, or 
without troubling themselves to make any 
inquiry on the point, then they are accepting 
from the vendor, either deliberately or with 
culpable negligence, a consideration which 
he has no right to offer. This I take to 
be the essential reason why, in the case of. 
cash paid down as consideration for a cons 
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tract of sale, the Courts hold the vendeea 
who enter into such a contract with the 
father of a joint Hindu family are bound to 
show that their vendor only alienated the 
joint family property under pressure of 
lawful necessity. Failing this, the Courts 
will not recognize any equity in favour of 
the vendees, because they must be héld to 
have taken the transfer with their eyes open 
from a transferor whose title was defective. 
These principles seem to me just as ap- 
plicable to transfers by way of mortgage. 
The very texts of the Mitakshara, which 
limit the power of the father over the 
joint family property, speak of alienations 
by way of mortgage or ‘hypothecation as well 
as of gifts or of sales. When a money-lender 
advances a thousand rupees to the father 
of a joint Hindu family to pay off debts for 
which the father is already liable, he is 
helping the father to do something which 
hia sons would otherwise be under a pious 
duty to do for him, and if he takes a mort- 
gage on the joint family property for his 
security, the sons are prima facie bound be- 
cause of their pious duty, and it is for 
them to prove exemption. On the other 
hand, ifthe same money-lender gives the 
said Hindu father a thousand rupees cash- 
down as consideration for the mortgage, he 
is not helping to discharge any obligation 
already laid upon the sons; on the contrary, 
unigss he satisfies himself as to the existence 
of lawful necessity for the loan, he is 
prima facie conspiring, with M father to do 
something to the prej: jadice of be sons whioh 
the father had no right to do, 

The other learned Judge of the Allahabad 
High Court, who concurred with Mr. Justice 
Banerji, seems to have been greatly influenc- 
ed by a feeling: that the distinction sought 
to be drawn between money advanced at the 
time of the mortgage and as consideration for 
such mortgage, and money paid in satisfaction 
of debts previously incurred would be found 
in practice to be illusory. Mr. Justice 
Richards says (at page 233 of the report) :—~ 
“If the expression ‘antecedent debt’ is to be 
construed literally, it would follow that a 
Hindu father might incur a debt for a pri- 
vate purpose, and a few days after, mortgage 
the family property to secure that debt, and 
the mortgage would be ........ bind. 
ing upon the sons and grandsons.” To this, ` 
it may be replied, in the “rst place, that the 
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argument applies equally to the case of frans- 
fers by way of,sale; and secondly, that the 
distinction sought to be laid down would be 
found iu practice to involve a real check 
upon reckless and improvident expenditure 
by a Hinda father. As the law admibted- 
ly stands, it is open to a mgney-lender to 
advance such a Hindu fathera large sum on 
his note-of-hand, and shortly afterwards to 
make that debt part of the consideration for 
asale of joint family property; and the sons, 
by reason of their pious duty, will be bound 
-by the transaction to the extent of this ante- 
cedent, debt, unless they can prove it to be 
tainted with immorality. Practically, such 
transactions are of infrequent occurrence and 
trifling value, for the simple reason that no 
creditor thus'advancing money could ever 
be certain thathe would get bis deed of sale. 
The same consideration applies also to mort- 
gages: ibis no small check upon a Hindu 
father’s powers of alienation if the Courts 
will uphold the common-sense rule that 
money advanced cash-down as consideration 
for a mortgage on joint family property is not 
in itself an “antecedent debt.” 


a AS HIGH COURT. 
Crvri Appear A qui oo No. 206 or 1909, 


Civil Revision pum No. 542 or 1909, 
. September 6,19i1. ` 
’ Present:—Mr. Justice Sundara Aiyar and 
Mr. Justice Ayling. . 
` R, M. SWAMINATHA NAIOKER— 
APPELLANT IN A. A. O. No. 206 AND Peri- +3 
1IoNER in C. R. P. No, 542, 
` versus 
‘, Messrs. R. D. PAUL AND OTHERS— 
2. RESPONDENTS. f 

Civil Procedure Code (Act V or 1908), s. 151, O. IX, 
tr. 4, 9, O. XXI, v. 89—Application io set aside sale— 
Dismissal for defauli—Subsequent restoration of appli- 
cation by judgment-debtor — Application treated as 
review, 

Where a lower Court dismissed for default an ap- 
plication to set aside a sale under Order XX, rule 89 
and, on a subsequent application by the judgment- 
debtor, rc-heard the application for setting aside the 
sale and eventually cancelled the sale: 


oa 
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Held, that the Court was competent to troat the 
later application as one for review and re-hoar 
the original application preferred under Order XXI, 
rule, 89, Civil Procedure Code. 

Quere:—Whether the Court had jurisdiction to 
restore the application under section 151 or Order 
1X, rules 9 and 4, Civil Procedure Code? 


Civil Miscellaneous Appeal against the 
order of the Madras City Civil Court, dated 
the 20th August 1909 in C. M. P. No. 589 of 
1909 in E. P. No. 451 of 1909. 

Petition under section 115 of Act V of 
1908, praying for revision of.the order of the 
City Civil Court in C. M. P. No. 758 of 1909 
dated 9th August 1909. 


Mr. K. Balmukunda Aiyer, for the Appel- 
lant. 

Messrs. A. D. Lacheno aud T. Narasimha 
Atyangar, for the Respondents. 


Judgment. 


Ix A. A. O. No. 206 oF 1909. 

In this ease, the City Civil Judge at first 
dismissed for default an application hy a 
jadgment-debtor under Order XXI, rule 89, 

ivil Procedure Code. Subsequently, on appli» 
cation made-by him, the Judge re-heard the 
petition for setting aside the sale and cancel- 
led the sale, the judgment-debtor having paid 
the deposit required by the rule above refer- 
red to. The purchaser prefers this appeal 
against the second order of the City Civil 
Judge setting aside the sale. Tt is:Gontended 


_that the learned Judge had no jurisdiction 


to set aside his former order dismissing the 
judgment-debtor’s application for default 
and that OrderIX, rules 9 and 4 of the 
Civil Procedure Code are not applicable to 
applications for execution. The learned Judge 
did not pass the order under either of those 
rules, but he held that he had the power to 
do so apart from these rules, and he refers to 
section 151 of the Civil Procedure Code as 
justifying his action. It is unnecessary to 
decide whether the principle of Order 1X, 
rules 9 and 4, would be applicable to exeention 
proceedings or not, and whether the order of 
the lower Court would be warranted by sec- 
tion 151 of the Civil Procedure Code. There 
can be no doubt that the lower Court could 
have set aside its former order on an appli- 
cation for review. The judgment-debtor’s 
application was that, for the reasons stated 
in the affidavit, the former order should be 
set aside. Ifthe Court had: power, as we 


"hold it had, to set aside the order on review, 
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it was quite open to the lower Court to treat 
the application as one made under that 
section, and it is open to us to uphold the 
order on the ground that it could have. been 
passed ou review. On the merits, we see no 
renson to dilfer from the conclusion arrived 
at by thelearned Judge. We dismiss the 
appeal with costs of the 2nd respondent. 


Ix C. R. P. No. 542 or 1909. 


The revision. petition is also dismissed 
but without costs. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Civit APPEAL No. 9 or 1911. 
April 4, 1911. 

Present:—Mr. Evans, A. J. C. 
BHAGWANDAT ano OTHERS—DEFENDANTS 
— APPELLANTS 
versus 
BANSI DUBE AND ANOTHER —PLAINTIFES— 


RESPONDENTS. 
Mortgage-deed—Construction—Interest—Post diem 
interest. 

A. mortgage-deed provided that the mortgage 
money shall he payable in two years and “that the 
property would be liable “to redemption on the pay- 
ment of the principal money together with the 
` interest due till then, and that in case the money was 
not paid at the proper time, the property shall stand 
foreclosed in lieu of the principaland thé interest 
dae: , 


Held, that ou a proper interpretation of the deed, 


^ 


redemption. | 
Mathura Dag. Raja Narendra Bahadur, 19 As 39; 
23 I. A., 188; 110. W. N. 52, followed. 


Appeal against the order of the Subordinate 
Judge of Gonda, dated the 29th October 
1910. 

Mirza Samiullah Beg, for the Appellant. 

Pandit Gokaran Nath Misra, for the Res- 
pondents. 


Judgment.—This is an appeal by the 
defendants in a ‘suit: for foreclosure. 
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poses simply meant that redemption could 
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The respondents obtained a decree for fore. 
closure of the property in suit on payment of 
Rs, 8,252-12-5. The mortgage-deed is dated 
llth May 1895 and the suit was instituted on 
the 22nd April 1910. 

À great number of pleas were raised by the 
appellants before the lower Court. but ih 
appeal before this Court; only one point-is 
pressed, viz., thal, the decree should have been 
granted on payment of principal plus two 
years’ interest only and post diem interest 
should not be allowed. This contention is 
based on the following clause iu the mort- 
gage-deed which is'set forth: below in ori- 
ginal: ^ 

“Doem kul zar-t-rehaw ba wada do sal ke mar 
us qadar sud ke jo us wagt wajib-ul-ada ho ada 
karke hissa mazkura bulo fak rehan kara lunga. 
Agar ba wada do sal adat 'zar-i-rehan men- gasir 
rahun, to hissa mazkura bala bil ewnz asl aur sud 
ke bai ho jewange and rehan nama haza bataùr 
bai-nama ké mutasawwir hoga.” It is contended 
that the parties did not contemplate payment 
of interest beyond two years and-that fore- 
closure should be directed accordingly. I 
cannot accept this contention. In accordance 
with the rulings on the subject, of which the 
chief one is Mathura Das v. Raja Narendra 
(1), I hold that the clause cited 


not take place before two years, and further 
the words “Agar ba wada do sal adai zar-t-rehan 
men qasir rahun, to hissa mazkura bala bil ewaz 
asl aur sud ke bat ho iawenge” clearly con- 
template sale for the principal and such inter- 


“est which has accrued to date, 


I may also note that the appellants i in para- 
graph 17 of their written statement set up a 
plea (now abandoned) that the mortgagees 
had held possession of the mortgaged pro- 


`" perty and demanded an account from 1895 to 
post dien, interest was s payable till thé date of agtaal - 


date of suit. This plea is inconsistent with 
the plea now taken that post diem interest 
was not contemplated. The appeal is dis- 
missed with costs. 


Appeal dismissed. 


(1) 19 A. 89; 28 I. A. 138; 1 C. W. N. 52, 
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RAGHUNATHA CHARIAR V. SÀDAGOPA CHARIAR. 


[s c. (1911) 2 M. W. N. 227; 10 M. L-T. 800 ] 
MADRAS HIGH. COURT. 
SzcoxD Crvi, Arrear No. 238 or 1910. 
August 2, 1911. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar. 
RAGHUNATHA CHARIAR—PL:INTIFF— 
APPELLANT 
versus 


SADAGOPA CHARIAR—Deraxpart— 


RESPONDENT. 

Vendor and Purchaser—4Assignment— Consideration 
lo be paid to a third person—Vendee's default to pay— 
Vendor entitled to recover it—Breach of contract. — 
Damages—Nature of vendor's right. 

Where the value of property assigned is as- 
certained between the parties, and the assignee is 
directed tò pay that value to a third party, such a 
direction is prima facie intended for the benefit of 
the assignor. 

If the assignee fails to pay such value to the third 
person within a reasonable time, the assignor can 
pay his creditor himself and claim payment of 
the consideration for the assignment from the assignee 
direct to himself. 

In the event of the vendee’s failare to pay to the 
third person, the vendor is entitled to recover the 
consideration from the vendee notwithstanding that 
the vendor's creditor has not been paid by some other 
person for the vendor. It is no answer to tho vendor’s 
claim that he has not paid his creditor and has, there- 
fore, suffered no damage by the vendee’s failure to 
pay. The vendor's right is not merely to be in- 
demnified by the vendee against his creditor’s claim. 

Dorasinga Terar v. Arunachalam Chetty, 23 M. 
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Messrs. P. S. Stvaswami Atyar and T. 
Rangaramanujachariar, for the Respondent. 

Judgment..—In this case the plaintiff 
instituted a suit for the recovery from the de- 
fendant of asum of money which the latter had 
agreed topay to two persons, Alamela Ammal 
and Srinivasa Gopalachariar, as consideration 
for the transfer to him by the plaintiff of two 
decrees in Original Suit Nos. 61 and 62 of 
1902 in the District Munsif’s Court of 
Valangiman. The plaintiff alleged that the 
defendant failed to pay the amount due to the 
two persons named above and that he himself 
had to pay them. The contract of assignment 
was dated 23th January 1924 and this 
suit was instituted on the 16h July 1907. 
The amount due to the said two persons was 
in fact paid by the plaintiff’s brother and 
not by the plaintiff himself. The plaint 
alleged that the plaintiff had made good the 
amount to his brother by some adjustment 
with him. Both thelower Courts have dia- 
believed the adjustment and dismissed the suit 
holding that the plaintiff has no cause of ac- 
tisn to recover the amount as he has not yet 
sustained any damage by the defendant's 
breach of his contract. The defendant also 
raised the contention that the assignment of 
the decrees in Original Suit Nos. 61 and 62 
. of 1902 was brought about by fraud on the 


441; Daswant Singh v. Syed Shaw Ham Jam Ali, 6 C. Lii part of the plaintiff and that the consideration 


J. 398, relied upon. 

Pundi Doraiswami Tevar v, Lakshmanan Chetty, 14 
M. L. J. 285; Tanganvmas Nachiar v. Subbanunal, 16 M. 
L. J. 20; Putti Navayanamurtht Iyer v. Marimuthu 
Pillay, 26 M. 322; Kumar Nath Bhuttacharjee v. Nobo 
Kumar Bhuttacharjee, 26 C. 241;  Izzat-un-nissa 
Begum v. Kunwar Pertap Singh, 36 I. A. 203; 
10 0. L. J. 318; 13 C. W. N. 1143; 6 A. L. J. RIT; 11 
Bom. L. R. 1220; 6 M. L. T. 277; 31 A. 683; 3 Ind. 
Cas. 798, distinguished. 

Obiter Dictum.—1f, on the faith of an original 
direction, an assignee enters into direct relations 
with a third person and renders himself liable 
to make payment to him, the assignor can no longer 
require the assignee to pay the consideration to 
himself. 4 

Sivasubramania Mudaliar v. Gnanasummanda Pan- 
dara Sannadhi, 21 M. L.J. 359,10 Ind. Cas 98; 
10 M. L. T. 71; Bachu Chenchuramayya v. Akkaraju 
Subbaramayya,9 M. L. T. 79; 9 Ind, Cas. 208, relied 
upon. 

Second appeal against the decree of the 
District Court of Tanjore, in A. S. No. 760 
of 1908, presented against the decree of the 
Court of the District Munsif of Valangiman, 


in O. S. No. 212 of 1907. 


Messrs. S. Sreenivasa Iyengar and N. R. K. 
Tatachartar, for the Appellant, 


for the assignment subsequently failed. Bab 
those questions have now been seb ab rest 
and have not been argued before us. 

The main contention in this appeal by the 
plaintiff is, that the nature of the plaintiff's 
right against the defendant has been mis- 
understood and that the lower Courts have 
wrongly procseded on the footing that the 
defendant's obligation under the contract, 
Exhibit A, was to indemnify the plaintiff 
against any claims by the two persons to 
whom he himself owed the debt, which the 
defendant had agreed to discharge under 
the contract. Mr. Srinivasa T[yengar, who 
argued the case at great length for the 
respondent (defendant), agreed that the 
defendant's obligation was to pay the con- 
sideration for the assignment to certain other 
persons than the plaintiff and that the 
plaintiff had no right to claim the amount 
himself in variance of the contract, and as 
he had not proved that he sustained any 
actual damage by the defendant's failure to 


perform the contract in ethe manner stipu- 
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lated, no decree could be passed in the 
plaintiff's favour. If we understocd him 
aright, he also maintained that the plain- 
tifs right was only to be indemnified 
against his creditor’s claims, We are, by no 
means sure that the two contentions are 
not the same in substance though expressed 
in different forms. Itis perfectly clear io 
us that the amount mentioned in the con- 
tract was agreed upon as consideration for 
ihe assignment of the decrees in defendant's 
favour and the plaintiff is entitled to insist 
that the defendant should pay it in some form 
or other. Itis, no doubs, conceivable and 
possible that an assignment of property may 
be made in consideration merely of the 
assignee agreeing to indemnify the assignor 
against some claim by a third party. But this 
is not the natural interpretation to be placed 
where the value of the property assigned is 
ascertained between the parties and the 
assignee is directed to pay the value to a 
third party. Such a direction is prima facie 
intended for the benefit of the assignor. We 
think it would have been perfectly open to 
the plaintiff in this case to pay off his two 
creditors himself and to claim the pay- 
ment of the consideration for the assign- 
ment direct to himself. Where the assignee 
is himself interested in the payment being 
made to a third party, there might be reason 
to hold that the assignor could:not alter the 
mode of payment prescribed by the assign- 
ment-deed.. It may aiso be conceded that 
when, on the faith of the original direction, 
the assignee has entered into direct relations 
with the third party and rendered himself 
liable to make the payment to him, the assignor 
could no longer require the assignee to 
pay the consideration to himself. See Siva- 
subramania Mudalzar v. Gnanasummanda T an- 
dara Sannadhi (1) to which one of us was a 
party, and Bachu Ohenchuramayya v. Akka- 
1åju Subbaramayya (2). But these instances 
do not affect the general nature of the right 


possessed by the person who, for a certain sum - 


of money, executes a conveyance in favour of 
another and agrees that the money should be 
paid to a third person. In the decision in 
Dorasinga Tevar v. Arunachalam Chetty (8) 
with which we agree, Subramania Iyer and 
Moore, JJ., held that where a person executes 


(1) 21 M. L. J. 359; 10 Ind. Cas. 98; 10 M. L. T. 71 


(2) 9 M. L. T. 79; 9 Ind. Cas, 208. 
(3) 23 M.44l, — * 
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a lease to mother and the lessee,agrees: in 
consideration thereof to discharge ‘the debt 
due by the lessor to a third person but fails 
to do so within a reasonable time, the lessor 
is entitled to recover the amount although he 
had not paid the debt himself. 

The same view was adopted in Ranga- 
nadhan v. Balarama (4) to which one 
of us was a party, and in Daswrnt 
Singh v. Sayad Shaw Ram Jam Ali (5). 
Itis also in accordance with. the rule in 
England where a vendee of property makes 
a compromise in consideration of the sale 
to discharge certain encumbrances on the 
property sold. The judgment of Boddam and 
Bashyam „Iyengar, JJ., in Pundi Doratsamt 
Tevar v. Lakshmanan Ohetty (5) does not sup- 
port the respondent’s coniention. The suit 
there was not to recover the amount which. 
the vendor had promised to pay to ibe ven- 
dor’s creditor, bub.to recover, as damages, 
the amount for which the vendor had execut- 
ed to his creditor, a promissory-note on ac- 
count of interest due to him fora period of 
one yearin consequence cf the vendee not 
having paid the amount immediately. There 
can be nodoubt that the vendor was entitled 
only to recover the consideration for the sale 
which the vendee failed to pay to the former's 
creditor. He could not claim any further 
damages which he had not actually sustained 
Tangammai Nachiar v. Subbammal (7) de- 
cided by Moore and Sankaran Nair, JJ., was 
a similar case. On the other hand, Gopalu 
Atyar v, Ramaswami Sastrigal (B; io which 
Sankaran Nair, J., was a party, Dora?singa 
Thevar v. Arunachala Chetty (3); Putti Nara- 
yanamurtht Iyyer v. Marimuthu Pillai(9) and 
Kumar Nath Bhuttacharjee v. Nobo Kumar 
Bhuttacharjee (10) were suits for contribution 
and the plaintiff’s right in such cases is, un- 
doubtedly, only to recover the defendant’s por- 
tion of the money actually paid by the plain- 
tiff. 

'The case on which the learned Vakil for 
the respondent mainly relied was Zzzat-un-néssa. 
Begum v. Kunwar Pertap Singh (11). But, in 
our opinion, it affords him no help whatever., 


There a mortgagee, in execution of a decree 
(4) 5 M. L. T. 247; 4 Ind. Cas. 1121. 
(5) 6 C. L. J. 398. (6) 14 M. L. J. 285, 
(7) 16 M. L. J. 20. 
(8) 10 Ind. Cas. 320. 
(9) 26 M. 322. (10) 26 0. 241. 
(11) 86 I. A, 203; 10 C. L. J. 818; 13 C. W. N, 1143, 
6 A. L. J. 817; 11 Bom. L. R. 1220; 6 M. L. T. 277, 


* 81 A. 683; 3 1nd. Cas, 798. 
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on his mortgage, purchased the mortgagor's 
equity of redemption subject to the prior 
mortgages stated to be for certain sums. It 
afterwards turned out that those mortgages 
were valueless. The mortgagor sued to re- 
cover from the mortgagee-purchaser the 
amount stated in the sale certificate as the 
value of those mortgages. The Judicial 
Committee held that the claim was unsus- 
tainable. According to their Lordships’ view 
what was sold was the equity of redemption 
of the mortgagors. The fact that it turned 
out to be more valuable than it was supposed 
to be at the time of the auction-sale could 
give no right of action to the mortgagor. 
They observed:—'On the gale of property 
subject to encumbrances, the vendor gets the 
price of his interest, whatever it may be 
whether the price be sattled by private bar- 
gain or determined by public competition— 
together with an indemnity against the en- 
cumbrances affecting the land. The contract 
of indemnity may beexpress or implied. If 
the purchaser covenants with the vendor to 
pay the encumbranoos, it is still nothing more 
than a contract of indemnity. The purchaser 
takes the property subject to the burthen at- 
tached to it. Ifthe encumbrances turn out 
to be invalid, the vendor has nothing to com. 
plain of. He has got what he bargained for. 
His indemnity is complete. He cannot pick 

- up the burthen, of which the land is relieved, 
and seize it as his own property.” 


It is perfectly clear that the Judicial Com- 
mittee was dealing with a case where a ven- 
dee pays a certain price for the equity of re- 
demption and agrees to indemnify the vendor 
against the claims of the encumbrancers, and 
not one where he agrees to pay a certain sum 

' of money for the land sold to him and under- 
takes to pay a portion thereof to encumbrancers. 
Their Lordships observe : ‘That in such a case 
an express promise to discharge encumbrances, 
against which the purchaser covenants to 
indemnify the vendor, does not change the 
nature of the vendor’s right which is only 
to be indemnified against certain claims, and 
not to have a certain sum of money belonging 
to him paid to another”, 

For these reasons, we are of opinion that 
the plaintiff is entitled to recover the amount 
which the defendant agreed to pay to third 
parties. 

Mr. Srinivasa Tyenger invites us to refer 
the quextion for decision toa Full Bench, cone 
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tending that the cases of Pundi Doraiswamt 
Tevar v. Lakshman Chetty (6) and of Tanga- 
mai Nachiar v. Subbammal (7) are in con- 
flict with Dorasinga Thevar v. Arunachellam 
Ohetty (3) and draws attention to the obser- 
vation of Miller, J, in Ansur Subba Naidu v. 
Bathula Bee Bee Sahiba (19) that ther» is 
such conflict. But we do not think, for the 
reasons already mentioned by us, that there 
is any real conflict of authority and we must 
decline to accede to his request. 

It is next contended that, as the debts due 
to the plaintiff's creditors have been actually 
paid by the plaintiff's brother andas there is 
nothing to show that the brother could or 
would proceed against him, the plaintiff ought 
not to be given a decree. It is not clear to 
us that the plaintiff’s brother would not 
be entitled to proceed against him. Assum- 
ing, however, that he cou!d not, that does 
not affect the plaintiff's right in the view 
we have expressed above. 

We must finally refer to another conten- 
tion of Mr. Srinivasa Iyengar, that the 
defendant had difficulties in executing the 
decrees which were assigned to him and 
that he could not be held to be guilty of 
default in the payment of money which he 
agreed to pay. There is, in our opinion, 
no substance in this argument. The de- 
fendant’s contract was to pay the consider- 
ation forthe assignment to the two persons 
referred to above and he was bound to do 
so within a reasonable time. Moreover, it 
was hé himself that tried to repudiate the 
assignment on grounds which were found 
to be unsustainable, 

The plaintiff is entitled to a deeree for 
the sum of Rs. 1,375—with interest at six 
per cent. per annum from the date of plaint 
to this date, and further interest at the same 
rate., The defendant must pay the plaintiff's 
costs throughout. 


Appeal allowed. 
d BAR L. T. 188; 7 Ind. Cas. 269; 1 M. W. 
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(s. c. 18 Bom. L. R. 879.) 
BOMBAY HIGH COURT. 
Givin ExrgAO&DINARY APPLICATION No. 87 
or 1911. 
July 13, 1911. 

Present.— Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Rao. 
KASHIRAM MANSING-—APPLICANT 
versus 
RAJARAM DAYARAM PATIL— 
OPPONENT. 

Bombay Mamlatdars’ Courts Act (Bom. Act II of 
1908), E 23— Revision —Collector, power of —‘Im- 
proper", meaning of—Power to weigh evidence— Civil 
Procedure Ovde (Act XIV of 1882), s. 622— Civil Pro- 
cedure Code (Act V of 1908), s. 116 —Evidence-- Entries 
in Revenue books —Probative value as evidence of title 
or possession. 

The provisions of clause (2) of section 23 of the 
Bombay Mamlatdars’ Courts Act, which give a 
Collector power to interfere by way of revision wheu 
he considers any proceeding, finding or order in a 
suit to be improper, must be harmonized with the 
provisions in clanse (1), that there shall be no appeal 
from any order passed by a Mamlatdar. 

The word "improper" must have reference to some 
proceeding, finding or order, on the face of it, tainted 
with some impropriety akin to illegality. The word 
has no different meaning from the word “irregular” 
as occurring in the expression irregularity in secbion 
622 of the Civil Proceduro Code, 1882, or section 115 
of the Code of 1908. 

A Collector cannot interfere simply upon 8 
difference of opinion between himself and a 
Mamlatdar as to the value or probative effect of parts 
of evidence recorded by the Mamlatdar; nor has 
he power to weigh the evidence which was before 
the Mamlatdar and come toa different conclusion of 
fact upon the evidence on the record. 

The fact that a person's name is entered as owner 
or occupier in the books of the Revenue authorities is 
notin itself conclusive evidence either of title or of 
possession. 

Fatma kom Nubi Saheb v. Darya Suheb, 10 B. H. C. 
R. 187; Bhagoji v. Bapuji, 13 B. 75, rolied upon. 
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Application against the decision of the Col- 
lector of Hast Khandesh, reversing an order 
passed by the Mamlatiar of the Chopda, 
in Possessory Suit No. 17 of 1910. . 

Mr. Branson, with bim Mr. J. R. Gharpure, 
for the Applicant, 

* Mr. Shorit, with him Mr. Ñ. V. Bhandarkar, 
for the Opponent. 


Judgment.— This is an application to 
us to exercise our revisional powers under sec- 
tion 115 of the Civil Procedure Code with 
reference to an order passed by the Collector 
of East Khandesh purporting to be made un- 
der the revisional powers conferred upon him 
by section 28, (2) of the Mamlatdars’ Courts 
Act (Bombay Ad II of 1906). 
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The applicant was the defendant in a-. suit 
instituted in the Court of the Mamlatdar by 
the opponent. The Court has power, under 
the Mamlaidars’ Courts Act, to give immediate 
possession of lands used for agriculture to any 
person dispossessed or deprived thereof other- 
wise than hy due course of law provided that 
the suit is brought within six months from 
the date on which the cause of action arose, 
the cause of action being deémed to have 
arisen on the date of the dispossession. 

Tt is provided in section i9 that if the 
plaintiff avers that he has been unlawfully 
dispossessed of any property the Mamlatdor 
shall proceed to hear all the evidence that is 
then and there before him and try the follow- 
ing issues:— 

(1) Whether the plaintiff or any person on 
his behalf or through whom he claims was in 
possession or enjoyment of the praperty or 
use claimed up to any time within six months 
before the suit was filed, and (2), whether 
the defendant is in possession at the time of 
the suit, and, if so, whether he obtained 
possession otherwise than by due course of 
law. 

When the case came first before the 
Mamilatdar that Officer being of opinion that 
the dispute between the parties was of a com- 
plicated nature fit to be decided in the Civil 
Court referred the parties to a Civil Court 
and came to no finding upon the statutory 
issues. | 

There was an application under section 23, 
(2),o0f the Act to the Collector that the 
Mamlatdar's order should be set aside and 
that he should be directed to hear fhe case, 
The Collector on that application set aside 
the order and directed the Mamlatdar to hear 
the case. Tho Mamlatdar then heard the 
case and recorded evidence both oral and docu- 
mentary and decided the statutory issues in 
favour of the defendant. Accordingly, the 
‘suit was dismissed with costs. 


An application was then made to the Col. 
lector to set aside the order of the Mamlatdar 
aud the Collector has set aside the order 
upon the ground that although the Mamlaidar 
has considered the oral evidence and weighed 
it, he has not considered the enormous weight 
of evidence of Government recordsin favour 
of the plaintiff, namely, first, the plaintiff has 
got the khata of the land changed from the 
defendant's names to his own atthe defend- 
ant’s consent, (secondly), the plaintiff is the 


T 
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recognized owner in the Record of Rights, 
(thirdly), the plaintiff has been reccgnized 
as the man from whom fees should be takén 
for sub-dividiug the Survey Numbers, (fourth- 
ly), the plaintiff pays the Land Revenue and 
(fifthly), the plaintiff has a finding in his fav- 
our from the Mamlatdar himself as a Magis- 
trate in a trespass case relatiug to this land. 
The Collector then said he could nob see how 
all this evidence could be neglécted or could 
fail to prove the plaintiff's possession. 

Now, it has long been recognized that the 
fact that a person's name is entered as owner 
or occupier in the books of the Revenue 
Authorities is not in itself conclusive evidence 
either of title.or possession: see the remarks 
of Sir Micheal Westropp in Fatma kom Nubi 
Saheb v. Darya Saheb (1) and of Parsons, J., 
in Bhagoji v. Bapuzi (9). 

The last piece of evidence which the Collec- 
tor mentions, namely, that the plaintiff has a 
fiading in his favour from the Mamlatdar 
himself as Magistrate in a trespass case relat- 
ing to this land, apparently refers to a state- 
ment of the impression left upon the mind of 
the Magistrate in a Criminal case to which 
the plaintiff was not & party on the record 
with reference to possession of the land. The 
case was decided not upon the evidence before 
the Mamlatdar in the present suit. 

Jt appears to us that the Collector in weigh- 
ing the evidence which was before the Mam- 
lat ler and coming to a different conclusion of 
fact with reference to the plaintiff’s posses- 
sion upon the evidence upon the record, has 
assumed the powers of a Court of appeal and 
not of a Court of revision. 


The provisions of clause (2) of section 23 
which give the Collector power to interfere by 
way of revision when he considers any pro- 
ceeding, finding or order in a suit to be im. 
proper must be harmonized with the provision 

in clause (1) that there shall be no appeal 

from any order passed by a Mamlatdar. 

We, therefore, think that the word 'impro- 
per’ must have reference tosome proceeding, 

. finding, or order on the face of it tainted with 

gome impropriety akin to illegality. The legis- 
lature which negatived the right of appeal 
cannot have intended that the Collector should 
be free to act simply upon a difference of 
opinion between himself and the Mamlatdar 
as to the value or probative effect of parts of 

(1) 10 B. H. C, R. 187. 

(2) 13 B. 75, 
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the evidence recorded by the Mamlatiar. We 

are not prepared, as at present advised, to 
hold that the word ‘improper’ has avy differ- 
ent meaning from the word ‘irregular’ as oc- 
curring in the expression ‘irregularity’ in 
section 622 of the Gode of 1882, or, section 
115 of the present Code. We are, therefore, 
of opinion that the Collector was not autho- 
rised by section 28 to interfere with the findings 
of fact of the Mamlatdar which were on 
their face legal and regular and arrived 
at after a consideration of the evidence 
recorded. 

For these reasons, weset aside the order of 
the Collector and restore that of the Mamlat. 
dur with costs throughout. 

The Rs. 100, deposited with the Collector, 
Should be refunded to the applicant. 

Rule made absolute. 


(s. c. 7 N. L. R. 180.) 
DICIAL COMMISSIONER'S 
COURT. 
Civit Revision No. 32 or 1911. 
August 11, 1911. 

Present:—Mr. Drake-Brockman, J. C. 
MAHADEO AND OTBERS—À PPLUCA NTS 
versus 
NAGO AND GTHERS—NON-APPLICANTS. 

Civil Procedure Code (Act V of 1908),s. 115 (c), O. 7, 
v. 8, O. II, v. 8 (1)—2Misjoinder of parties and causes 
of action — Suit by co-mortgageeagainst mortyagor and 
other mortgagee for foreclosure or share of amount paid— 
Cause of action—Same transaction — Revision—"Cuse” 
—Illegal action—Interpretation of | Statutes — Con- 
struction of an Act as a whole. 

4. who was jointly interested in n mortgage, 
brought a suit on the mortgage. He joined as 
defendants the mortgagor and the person who owned 
the remaining interest in the mortgage, tho latter 
refusiug to join as plaintiff. As against the mort- 
gagor, the claim was for foreclosure. As against tho 
co-mortgagee, the claim was thatifthe mortgagor 
had made payments to the co-mortgagee as alleged 
by the mortgagor shortly before suit, the co mort- 
gagee should transfer to A the latter’s sharo of the 
amount so paid. The District Judge held that causes 
of action had been improperly joined; he directed A. 
to amend the plaint by omitting either tke claim 
against the mortgagor or that against the co-mort- 
gagee: 

Held, that the order directing amendment was 
Wrong and that the High Court had the power to 
interfere with the order on revision. 

A cause of action against a co-mortgagee for 
sums paid is identical with that against the 
mortgagor for any balance unpaid. So far as any 
balance altogether unpaid is concerned, the co-mort- 
gagee is an essential purty. If separate suits are 
brought against the mortgagor and the co-mortgagee, 
the main question in each suit would be what pay- | 
ments were made to the co-nortgagee. As the 
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transaction in this case oub of which the reliefs 
claimed arose, namely, the mortgage was a single 
transaction, the joinder of the co-mortgagee and 
mortgagor as defendants was covered by rule 3, 
Order I, Schedule I, of the Civil Procedure Code, 
1908, ; 

Aiyathurai v. Santhu, 31 M. 252; 18 M, L. J. 238, 
followed. 5 
Laljee v. Manna, 9 C. P. L. R. 125, relied upon. 

Dulichand v. Lullah, 1 N.L.R.4, explained and 
distinguished. : 

Itisa well-known principle that the construction 
ofa statute is to be made ofall the parts together 
and not of one part only by itself. Rule 3, Order II, 
which permits joinder of causes of action, does not 
contain any express prohibition and must be so read 
as not to clash with the provisions of rule 3, Order 1. 

Essoo v. Steamship “Savitri”, 11 B. 138, relied upon. 

The word ‘case’ in section 115 of the Code must be 
understood in its broadest and most ordinary sense. 
The High Court is not precluded from interfering 
with an improper order’ for amendment of plaint, 
Where the law expressly permits the joinder of the 
defendants and the lower Court entirely ignores the 
provision to that effect, it is a case of illegal action 
covered by clause (c) of “section 115. 

Aiyathurai v. Santhu, 31 M. 252; 18 M, L. J. 238; 
Bullock v. London General Omnibus Co, 761. J. K. 
B 127; 1 K. B. 264; 95 L. T. 905; 33 T. L. R. 62, relied 
upon. g : 

Revision against the order of the Dis- 
trict Judge, Wardha, dated the 23rd Janu- 
ary 1911. 

Mr. M. R. Dixit, for the Applicants. 

Messrs. S. R. Pandit and K. S. Nayudu, for 


the Non-applicants. 

Judgment.—this application arises 
out of asuiton a mortgage. The plaintiffs 
claim between them a two-thirds interest in 
the mortgage. They joined as defendants 
the mortgagor and the persons who own the 
remaining interest in the mortgage, the 
Jatter refusing to join as plaintiffs. As 
against the mortgagor the claim is for fore- 
closure. As against the co-mortgagees the 
claim is that if the mortgagor has made 
‘payments to them as alleged by him 
shortly before the suit they should trans- 
fer to the plaintiffs two-thirds of the amounts 
80 paid. 

The learned District Judge has held that 
causes of action have been improperly join- 
«d and bas directed the plaintiffs to amend the 
plaint by omitting either the claim against 
the mortgagor or that against the co-mort- 
gagees. The plaintiffs now seek to have this 
direction revised.: - 

It seems to me clear that the lower 
Court’s direction is wrong in law. The 
provision of law relied on bythe Judge is 
1ule 3 (1) Order dI of the 1st Schedule to the 
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Civil Proegdure Code, which. ruis: as- fol- 
lwsi— -> e 
"Save as otherwise provided, a plaintiff 
may unite in’ the same suit sever- 
al causes of action against "the 
same defendant, or the same’ de- 
- fendants jointly ; and any plaiütiffs 
having causes of action in which 
they are jointly intérested against 
the same defendant or the game 
` defendants jointly may unite ‘such 
causes of action in the same suit.” 
These provisions - contain no express 
prohibition whatever. They occur in an 


“Order entitled “Frame of the-Suit" and 


must be read so as not to clash with those 
in ihe preceding Order regarding “the 
Parties to Suits" upon the well-known prin- 
ciple that the construction of a statute 
isto be made of all the parts together 
and not of one part only by itself: 
see Essoo v. Steamskip “Savitri” (1). Now 
rule 3 of Order I lays down that:— cx 
"All persons may be joined as defend- 
ants against whcm any right to 
relief in respect ofcr arising out 
of the same act or transaction -or 
series of facts or transactions is al- 
leged to exist, whether jointly, sever- 
ally cr in the alternative, where, if 
separate suits were brought against 
such persons, any common question 
of law or fact wculd arise." : 
In the present case there isa single tran- 
sacticn out of which the reliefs claimed 
arise, namely the mortgage. Jlven according 
to the plaint the executicn of the mortgage is 
not denicd. The question there indicated 
as arising -is simply how much has -been 
paid ty the mortgagor to the plaintiffs’ 
mortgagees. And, looking to the definition of 
the term .'eause of action” in Dulichand v. 
Lullch (2), it is clear that the cause of 
action against ihe co-mor!gagees for the sums 
paid is identical with that against the mort- 
gegor for ary balarce unpaid except for the 
actual payments to the co-mortgagees. Tt is 
further clear that, so far as any balance al- 
together unpaid is concerned, the co-mort- 
gagees are essential parties, the suit being 
based on contract entirely so far as that part 
of the claim is concerned. 
It is doubtless true, as laid down 


(1) 11 B. 138, 
(2) IN. L. B, 4, 


in 


co- . 
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Laljee v. Manna (8), that the Civil Procedure 
Coda dóes “not expressly authorise different 
‘causes: of action. bélüg joined in one süib 
'agàinsb" parties when each ‘Of ‘these „parties 
hasa distinct and separate interest. "Bat the 
“ward ‘ "different" is important, and where the 
Canses of action in question are identical ex- 
‘cept. For’ a single fact the effect of interpretiag 
mule 3 (1) of Order II as the District, Judge 
"has interpreted it, ‘would be to render rule3 
‘of, Order I Dasa Dy. ‘Here, if separate suits 
were brought, the main’ question would be 
“what payments were müde to, the cs- -mort- 
.gagées, and. ‘according’ to the extin g distribu- 
‘tion ‘of work | in the Wardha District’ these 
“would fall to’ be” ‘tried. by different Courts: 
"tlie" possibility of inconsisten5 decisions on 
“that question being reached i is, therefore, con- 
siderable. & 


À case closely i in point is Aiyathurat, v, 
Santhu (4). There the mortgagee’s assignee 
was plaintiff and joined his assignor because 
the mortgagor alleged—that prior to the as- 
signment he had paid Rs. 200. The claim 
was Against the"mortgagor for: a mortgage- 
"decree in respect of the ‘entire mortgage- 
debt, if Rs. 200 had not been paid, and, al- 
ternatively, if the money had been paid, for a 
mortgage-decree for the said debt less Rs. 200 
against the mortgagor and for Rs, 209 by way 
of damages: ágainst the other defendant. it 
was held that-section 28 of the Civil Procedure 
Code, 1882, permitted this joinder of claims, 
inasmuch: as they were in respect of the 
"same matter”. ' It was remarked thatthe 
term "matter" is wider than (he term 
“cause of action”. With regard to the 
reference on page 257 to English decisions 
I may quote from the judgment of Cozans- 
Hardy, L.J., in Bullock v. London Gener- 
„al Omnibus Company (5), the following re- 
fark : — 

"Since the emendation of rule 1, Order 
XVI, it is very difficult 
. that. Order XVI does not apply 
to causes of action as well as to 
parties." 

Rule lof English Order XVI,  oorres- 
ponds practically word for word with rule 
1, Order“t of the Ist Schedule to the Indian 
' Code of Civil Procedure; rule3 of the 

(3) 9 C. P. L. R. 125. 

(4) 31 M. 252; 18 M. L. J. “938, 


(5) (1907) 76 In J. K. B. 127; 1 K. B, 264; 65 L. T. 
` 905, 33 T. L. B, 02, 
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latter Order follows exactly the wording 
of rule 1 of the same Order and the 
remark just quoted, therefore, supports 
the view that the application of rule 3 


is not incompatible with the existence of sore 
discrepancs between the causes of action 
against the several defendants. 

For the non-applicants, itis urged that the 
District- Juige has simply erred on « point of 
law, so that this Court has no power to inter- 


fere under section 115, Civil Peocadure Code. 


I think, however, that this is a case of illegal 
action covered by clause (c) of that section. 
The law, asI understand it, expressly per- 
mits the joinderof the defendan's, and the 
provision to tliis effect has been entirely ignor- 
ed by the lower Court. The order complain- 
‘ed of is doubtless interlocutory, but I agree 
with the opinion expressed by Ismay, J C., in 
Narayan v. Pandurang (Civil Revision No. 94 
of 1901) that the word "cass" must be under- 
stood in its broadest and most ordinary sense. 
This view finds support in Dhapi v. Ram Per- 
shad (6) and Krishna v. Bhau (7). It is idle to 
leave the plaintiffs to a remedy by way of ap- 
peal from the decree which will eventually be 


-passed, for the co morfgagees have already 


pleaded ihat as against them the claim is 
time-barred, and in any case a second trial 
would be needed if the Appeilate Court or- 
dered the co. mortgagees to be joined. 

The order of the District Judge returning 
the plaint for amendment is set asideas ille- 
gal, and the suit wiil proceed as original y 
I allow Rs, 15 as Counsel's fee, and 


applicants. 
(8) 14 C. 768. 
(7) 18 B. 61. 





(s. c. 13 Bom, L. R. 863.) ` 
BOMBAY HIGH COURT. 
Sgcoxp Civi, Apprat No. 297 or 1909. 
August 10, 1911. 
Present: —Sir N. G. Obandavarkar, Kr., 
Judge, and Mr. Justice Hay ward. 
TRIKAM PURSHOTTAM— APPELLANT 
versus 
NATHA DAJI--Respoxr EAT. 
Hindu Law—Succession—Vyavahara — Mayukba-- 
Half-sister—Paternal wnele—Friority. 
Under the Vyavahara Maynkha, n half-sister of 
the propositus is to be preferred as his heir as 
compared with his paternal gmele. 
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Sakharam Sadashiv Adhikari v. Sitabai, 8 B. 353; 
and Kesserbai v. Valab Raoji, 4 B. 188; Russoobai 
v. Zoolekhabai, 19 B. 707, relied upon. 


Second appeal from the decision of the 
District Judge of Ahmedabad, in Appeal No. 
499 of 1908, confirming the decree passed by 
the Subordinate Judgé of Nadiad, in Civil 
Suit No. 475 of 1907. 

Mr. T. R. Desai, for the Appellant. 

Mr. L. A. Shah, for the Respondent. 


udgment.-— The question of Hindu ` 


Law arising in this’ second appeal is, 
whether under the Vyavahara Mayukha the 
half-sister or paternal uncle of the pro- 
positus is to be preferred as heir. Both the 
Courts below have preferred the half-sister; 
and, in our opinion, they are right. It is 
&dmitted for the appellant that a full.sister 
is entitled to come in as heir before the 
paternal uncle; but it is argued that 
it is so because she is one of the 
specifically named heirs and that the word 
"sister" (bhagimi) does not include a half- 
sister. lt is too late in the day to urge this 
argument in the face of the decisions of this 
Court in Sakharam  Sadashiv Adhikari v. 
Sitabat (1) and Kesserbat v. Valab Raoji (2). 
In the latter, especially, the position of the 
half-sister in the line of heirs was carefully 
considered and determined. In the first, the 
opinion of a Shastri was referred to as giving 
preference to `a half-sister to a step mother 
(see p. 864 of the report). That opinion was 
cited from West and Buhler’s Digest (pp. 469 
and 470 of the 3rd Edition). The authors 
of the Digest zpprove of that opinion. 
Now, this Court has held in Russoobaz v. 
Zoalekhabai (8) that "a step mother succeeds 
to the property of her step-son in preference 
to the step-son's paternal urele’s son, be- 
eause the latter represents a remoter line of 
succession.” if the step-mother is nearer 
in the line than those in the line of the 
paternal uncle, the half-sister who is nearer 
than the step-mother must exclude those in 
the latter line. 

In Kesserba v. Valab Raoji (2), it was 
held that a full-sister and a half-sister 
must be preferred to a step-mother and to a 
paternal uncle’s widow. The position of 
the half-sister was considered there and 
the grounds on which the Court determined 
her place in the line of heirship were shortly 

(1) 8 B. 353. 

(2) 4 b. 188. 

(3) 19 B. 707. 
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these:— (T) the reason assigned for bringing 
the full-sister in immediately after the 
grand-mother, viz., her gotrajatva, 4 e. she 
being born in the same gotra as the pro-» 
positus, applies to the half-sister as well; 
(2) as “the daughter of the father” of the 
propositus, she is nearer in line than the 
step-mother and the paternal uncle’s widow; 
and (8) "Messrs. West and Buhler place 
both the fullsister and half-sister before 
the paternal uncle in the order of heirs." 

These grounds are unanswerable. If, once 
it is conceded that a half-sister is a gotraia 
sapinda, she stands nearer to the propositus 
in the line of heirs than a paternal uncle. 
This conclusion is in accordance with the list 
given by the late Rao Saheb Mandlik in his 
Hindu Law, p. 372. 

The decree is, therefore, confirmed with, 
costs. 

Decree confirmed. . 





(s. c. 7 N. D. R. 184.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT: 
APPEAL FROM ÁÀpPELLATE Decere No. 679 

or 1910. 

August 3, 1911. 

Present; —Mr. Drake-Brockman, J. C. 
PARBAT-—A»PPELLANT 
versus 


BINDRAJ— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47 —Party to 
suit—Representative—Defaulting purchaser—Suit to 
recover deficiency of price realized — Title to property 
when vests in purchaser—Emecution, sale in, 

A title to property sold in execution of a decree 
does not vest in the purchaser prior to tne date of the 
certificate of sale. 

A defaulting purchaser atan anction-sale cannot 
be considered as a party to the suit in which the 
decree was passed or as a representative of any parties 
to the suit within the meaning'of section 47 of the 
Civil Procedure Code, 1908. 

Gulzari Lal v. Madho Ram, ?6 A. 447, distinguished. 

Deoki Nandan v. Tapesri Lal, 14 A. 201 at p. 209, 
followed. 

A defanlting purchaser, who has been ordered to 
make good'a deficiency of price resulting from a re- 
sale of the property attached in execution of a decree, 
can bring a separate suit to sctaside the order and 
io recover the money realized from him. 

Tapesri Lal v. Deoki Nandan, 19 A. 22, followed. 

Amir Baksha v. Venkatachala, 18 M. 439; Kalt 
Kishore v. Guru Prosad, 25 O. 909; 2C. W. N. 408, 
dissented from. M 

Appeal against the decree of the District 


Judge, Bhandara, dated the 21st July 1910 
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confirming that of.the Munsif, 
dated the 19th October 1909. 

Mr. A. O. Roy, for the Appellant. 

Mr.-P. S. Kotwal, for the Respondent. 

Judgment,.—For the purposes of this 
sacond-appeal the facts may be very briefly 
stated. 

In execution of a decree for money against 
three persons, with whom we are not further 
concerned, Bindraj attached certain malik- 
makabuza land belonging tothem. One Par- 
bat Rao was declared at the auction-sale held 
iu March 1907 to be the purchaser, but he 
failed to pay the deposit prescribed by section 
306, Civil Procedure Code of 1882, and 
the property was eventually sold again 
but for a lower price. In October 1908, 
Bindraj applied under section 293 of the said 
Code to recover the deficiency in price from 
Parbat Rao, and the money was recovered 
from the latter in January 1909. The suit 
oub of which the present appeal arises was 
filed hy Parbat Rao in March 1909, the al- 
legations in the plaint being that no bid was 


- Balaghat, 


actually made on hia behalf and that if any . 


bid was made, the maker was au agent not 
authorised to bid. 


The Courts below have concurred in hold- 
ing that the suit is barred by section 47 (1), 
Civil Procedure Code of 1908, apparently on 
the ground that Parbat Rao must be regarded 
as the representative of the judgment-debtofs. 
The lower Appellate Court rests its conclusion 
on Guleari Lal v. Madho Rum (1). In that 
case, however, the person who was held to be 
a representative of the judgment-debtor for 
the purposes of section 244 (c), Civil Proce- 
dure Code of 1882, was not a defaulter and 
the sale to him was completed. Under sec. 
tion 316 of the same Code, title to the pro- 
perty sold vested in the purchaser from 
the date of the certificate prescribed by that 
section ard not before, and it is doubtless 
for this reason that in Deokt Nandan v. 
Tapesri Lal (2), Edge, C. J., remarked :— 

* Y fail to see how a defaulting purchaser 
at an auction-salecan be considered 
as a party to the suit in which the 
decree was passed, or as a re- 
presentative, as such, of any parties 
tothe suit within the meaning of 
section 244 of the Code.” 


(1) 26 A. 447. 
(2) 14 A. 201, 
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In Tapesrí Lal v. Deok? Nandan (3), there 
is direct authority for the proposition that a 
suit like the present is maintainable, and the 
reasoning of that decision commends itself to 
my mind. 

A different view as to the position of a de- 
faulting auction-purchaser was taken in 
Amir Baksha v. Venkatachala (4) and in 
Kali Kishore v. Guru Prosad (5). The former 
proceeds in part upon what, with great res- 
pect, I venture to consider a mis-application 
of the decision of the Privy Council in Pro- 
sunno v. Kali Das (6): their Lordships in 
that case did not hold that an auction-pur- 
chaser is necessarily a party ora representa- 
tive of a party, but merely that his interest 
in the result of the execution did not prevent 
the question at issue being one between the 
parties to the suit—see in this connection the 
remarks of Jenkins, C. J., in Magan Lal v. 
Doshi (7). In Kali Kishore v. Quru Prosad 
(5), the Court felt itself bound by a current 
of decisions dating from 1865, but there is 
no such current in this Court to create a 
similar difficulty inthe present case. 

The plaintiff hereis not the representative 
of either party to the former suit. And the 
question he is agitating can hardly be gaid to 
arise between those parties, inasmuch as 
their interests in this particular matter 
are identical rather than hostile. 

The suit is in effect one to set aside an 
order passed under section 293, Civil Proce- 
dure Code of 1832, corresponding to rule 71, 
Order XXI of the lst Schedule to the exist- 
ing Code, and, for the reasons stated, I hold 
that such a suib is maintainable. The decree 
of the lower Appellate Court is set aside and, 
under rule 28, Order XLI ‘of the aforesaid 
Schedule, the case is remanded to that Court 
with directions as inthe rule. The fee paid 
on the memorandum of second appeal will be 
réfunded and other costs in this Court will 


abide the result. 
(8) 19 A. 22, 
(4) 18 M. 439. 
(5) 25 C. 99; 2 C. W. N, 408. 
(6) 19 C. 683; 19 I. A. 168. 
(7) 25 B. 631 at p. 635. 
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: . (s: c. 13 Bom, L. R. 867.) 
BOMBAY HIGH COURT. 
Sgcoxup Civit, AppzAL No. 950 or 1909. 
MG : June 14, 1911. 

Present: —Sir N. G. Chandavarkar, KT., 
„Judge, and Mr. Justice Hayward. 
SAMBU HANMANTA KOBAL— 

; > APPELLANT 
: versus , 
. NAMA, NARAYAN NAIKDE— 


i RESPONDENT. O 

Limitation —Adverse possession —Redemption by third 

person at mortgagor’s request-—Lien on mortgaged pro“ 
perty—Possession of lienor, when becomes adverse— 
Rridence—Admissibility— Unregistered sale-deed— 
Admissibility for purpose of proving payment of money, 
— Trespasser on mortgagee—Ejfect. on mortgagor's right 
— Registration Act (III of 1877 ),ss. 17, 49— Evidence 
Act ([ of 1872), s. 91—Liüniation Act (XV of 1877), 
Sch. II, Arts. 182, 144. 
. On 4th April 1873, 4. mortgaged to B. the property 
in dispute with possession for Rs. 601. In 1878, 4. 
allowed C.to redeem the property from B. on his 
account and after receiving a further sum of Hs. 60 
from C. passed: a receipt to C. by which A. acknow- 
ledged the fact of redemption by C. on payment 
of Bs. 601 and also of A. having received the sum of 
Rs. 51 and then A. proceeded to state that the pro- 
perby had been sold by him to C. The receipt was 
hot registered. In 1907, A. sued C.for redemption 
of the mortgage of 1873: : 

Held, (1) that the unregistered document could not 
be looked at as evidence of the sale but it could bo 
Jooked abas evidence of payment of money. — — 
© Mahadnappa bin Danappa v. Dari bin Hala, (1878) 
P. J. 299; Waman Ramchandra v. Dhondiba Krishnaji, 
4 B. 126, followed. i 
" (2) That C. became entitled to hold the property as 
a'lienor and A. could not recover itfrom C. without 
paying the amount of Rs. 651, as the redemption 
was made by C. for A. with the latter’s knowledge 
and consent, 


Mahomed Shamsoo! Hoda v. Shewakram, 2 LA. 7; 14 
B. L. R. 226; 22 W. R. 409; Lomba Gomaji v. Vishra- 
math Amrit, 18 B. 86, followed. — 

(3) That the lion of C. was alive for 12 years from 
the year 1878, that is, upto theyear 1890, under 
Article 132 of the Limitation Act of 1877; that after 
1890, the possession of 4. became that of a person 
holding without any. right and that, therefore, the 
title of C. had been perfected by adverse possession 
long before 1907. : 

(4) That the suib was, consequently, time-barred. z 

Ramchandra Yashvant Sirpotdar v, Sadashiv Abaji 
Sirpotdar, 11 B. 422; Gangadhar v. Parasharam, 29 B. 
300; 7 Bom. L. R. 252, explained and distinguished. | 

Obiter dictum.—- Where a person has mortgaged his 
property with possession and the mortgagee while 
in possession is ousted bya trespasser, the trespass 
cannot necessarily be regarded as one affecting the 
rights of the mortgagor, because the latter, having 
the right to 1edeem only on the expiry of the mort- 
gage period, has no right of immediate entry to give 
him a cause of action unless the trespass was directed 
against him and his rights. 


Chinto v. Janki, 18 B. 61, relied upon. 


Second appeal from’ the decision of ihe 
Assistant Judge of Poona, in Appeal No. 74-of 
1908, reversing the decree passed by the 
Subordinate Judge of Khed, in Civil Suit 
No 95 of 1907. te 2 

Mr. : Weldon, with him Mr. G. K. Dandekar, 
for the Appellant. 

Mr. Jayakar -with him Mr. V. M. 
for the Respondent. . h 

Judgment.—The pleadings and the 
facts found by the Court below may be 
shortly stated for the purpose of the ques- 
tion of law which has been very carefully 
argued by both the Counsel before us. | . 

The plaintiff brought the suit to redeem; 
alleging that he had mortgaged the property 
in dispute on the 4th of April 1873, to 
defendant No. l's father and thatthe mort- 
gage was with possession for Rs. 6J1. De- 
fendant No. | in bis written statement 
pleaded that the mortgage had been,redeem- 
ed, and that, therefore, the suit did not lie 
as against him. He alleged, further, that 
ever since redemption, the property had 
been in the possession of defendants Nos. 2 to 
4. "These defendants are appellants before 
us. The contest, therefore, came really to 
be between tbe plaintiff and defendants Nos. 2 
to 4. These defendants in their written 
Statement aileged that, on the 25th of Nov- 
ember 1878, at the request of the plaintiff 
himself, they had paid off the amount of the 
mortgage to defendant No. 1’s father, and that, 


Mone, 


“for the sum so paid on the plaintiff's account 


and a further sum of Rs. 50 paid by the de- 
fendants to the plaintiff, he had sold tlie 
land to the defendants. The defendants 
also alleged that ever since their purchase 
they had been in possession as owners, 

Now, upon these pleadings, the ques- 
tions which arose for determination 
were these: (1) whether defendants Nos. 2 
to 4 had proved their title by pur- 
chase from the plaintiff; (2) whether, 
if that purchase were not proved, the defend- 
ants had established their title by adverse 
possession. 

The defendants relied upon Exhibit No. 33 
in support of their purchase. That was a 
document purporting to be a receipt passed 
by the plaintiff to the defendants, ac- 
knowledging the fact of the defendants having 
paid the sum of Rs. 601 to defendant No. 1’s 
father, and having redeemed tle property on 
his (i. e. the plaintiff's) account, and also of 


Vol. XII] 


INDIAN CASES. 


363 


SAMBU HANMANTA KOBAL V. NAMA NARAYAN NAIKDE. 


his (. e. plaintiff's) having received a further 
sum of Rs. 50 from the defendants. 
receipt then proceeded to state that the land 
had been sold by the plaintiff to the defend- 
ants for the sum of Rs. 651. 

So far asthe sale was concerned, the do- 
cument could not be looked at, because it was 
not registered. Therefore, the question of 
sale went out of the case under the Registra. 
tioñ Act and under section 91 of the Indian 
Evidence Act. 

The only question that then survived was 
about adverse possession. The burden of 
proof undoubtedly Jay upon defendants 
Nos. 2 to 4 at the outset. But they had at 
the start this in their favour that their title 
by purchase having gone out of the case, 
and there being no allegation on the part 
of the plaintiff that the defendants had been 
in possession from the year 1878 down to the 
time of the suit, in -virtue of some title 
derived from him, their possession could only 
be regarded as that of trespassers. Under 
these circumstances, it was for the plaintiff 
to get rid of the presumption in favour of 
the defendants arising from the fact of pos- 
session since 1878. 

Now, the learned Assistant Judge has 
found as a fact that the mortgage amount 
had been paid off by the defendants Nos, 2 
to 4. He finds that upon the recitals in 
Exhibit No. 33 as to the paymeat of money. 
The receipt could be looked at as evidence 
of that payment: see Mahadnappz bin 
Dunappa v. Dari bin Bala (1); Waman Ram- 
chcndra v. Dhondiba Krishnajt (2). The 
redemption having been made by the defend- 
ants for the plaintiff with his knowledge and 
consent, as is found by the Assistant Judge 
on the strength of Exhibit No. 33, the effect of 
the transaction in law was this: defendants 
Nos. 2 to 4 became entitled to hold the pro- 
perty as lienors, and the plaintiff could not 
recover it from these defendants without 
paying the amount of Rs. 651. That is the 
law laid down by their Lordships of the Privy 
Council in Mahomed Shamsool Hoda v. Shewuk- 
ram (8), andit has been followed by this 
Court in a series of cases of which we may 
‘mention only one, viz, Lomba Gomaj v. 


Vishvanath Amrit (4). 
. (1) (1878) P. J. 299. 
` (2) 4 B. 126. 
(3) (1874) 21. A. 7; 14 B. L. R. 226; 22 W. R. 
409 (P. C.). : 
' (4) 18 B. 86, 


The ` 


That having been the position of the 
parties at the time when the property was 
redeemed by the defendants for and on 
account of the plaintiff, the question is, 
what period of limitation applies toa suit of 
this kind, which must now be treated ‘as a 
suit by the plaintiff to recover the property 
from the defendants who have a lien on it in 
respect of the amount paid for the redemp- 
tion. The learned Assistant Judge holds, 
upon the facts he has found, that the defend- 
ants became mortgagees. ` The plaintiff 
never setup any mortgage nor did defend- 
ants Nos. 2to 4. The District Judge should 
not have made out a case which neither party 
had set up as part of their pleadings uriless 
from the facts the law warranted an infer- 
ence to that effect. But, plainly, upon the 
facts the law justifies no other conclusion 
than that the defendants became entitled to 
hold the property subject to their lien; and 
that the plaintiff could not recover it from 
the defendants without paying off that lien. 
Therefore, the learned District Judge ‘was 
wrong in applying the sixty years’ limitation, 
on his view that the transaction was one of 
mortgage. It may be that the sixty years’ 
period would have applied, if the redemp- 
tion had been effected by defendants Nos. 2 to 
4, without the knowledge of the plaintiff, 
Where a person has mortgaged his property 
with possession and the mortgagee while 
in possession is ousted bya trespasser, the 
trespass cannot necessarily be regarded as 
one affecting the rights of the mortgagor, 
because the latter, having the right to reedem 
only on the expiry of the mortgage 
period, has no right of immediate entry to 
give him a cause of action unless the trespass 
was directed against him and his rights: 
Ohinto v. Janki (5), That ruling cannot 
apply here. Defendants Nos. 2to 4 went 
into possession with the platntiff's knowledge, 
after having redeemed the mortgage for 
him. They keld the property without any 
title except the right of lien. The plain. 
tiff was bound to bring his suit to recover 
possession from them within twelve years: 
Article 114, Limitation Act. So long as the 
lien existed, there could be no adverse pos. 
session on their part. As was said by this 
Conrb in Ramchandra Yeshrant Sirpotdar v. 
Sadashiv Aboji Sirpotdar (6), where a person 


(5) 18 B. 51. 
(6) 11 B 422, 2 
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holds the property of another as a lienor, such 
holding does not, in any way, contradict the 
ulterior proprietary right, “ since it would be 
impossible for & man to hold a lien on his 
own property". " So long as a possession can 
be referred to a right consistent with the 
subsistence of an ownership in being at its 
commencement, so long must the possession 
be referred to that right, rather than to a 
right which contradicts the ownership”. 
In the present case, the lien of defend- 
‘ants Nos. 2 to 4 was alive for twelve 
years, from the year 1878, that is, up 
to the year 1890, under Article 182 of 
the Limitation Act then in force. Defend- 
ants Nos. 2 to .4 could have enforced it 
within that period. When that period ex« 
pired, the lien was gone and their possession 
after that became that of persons holding 
without any right. Since then they have so 
held for more than twelve years. At the 
. date of the suit brought in 1907, the defend- 
ants had their title perfected by adverse 
possession. 

This conclusion is not inconsistent with 
the principle of the decision of this Court 
in Ramchandra Yashvant Sirpotdar v. Sada- 
shiv Abaji Sirpotdar (6), above-mentioned. 
There certain property had been mortgaged 
in 1847 by three co-sharers, D, A aad H. 
One of them (R,) alone redeemed in 1853. 
In 1882 the heirs of D and À sued lo redeem 
the whole of the property or their portions 
of it. The defence to the snit was that it 
was barred by limitation,'as it had been 
brought more than twelve years after R had 
redeemed the property, and R’s possession 
after such redemption had become adverse, 
It was held that the suit was not barred aud 
that there was no adverse possession. The 
ground of the decision was that in the case 
of a co-sharer holding after redemption, 
limitation is computed only from the date 
when the possession becomes adverse by the 
assertion of an exclusive title to the know- 
ledge of the person excluded and by submis- 
sion on his part to the title thus set up. 
That is also the law enunciated by this Court 
in Gangadhar v. Parasharam (7) where Jen- 
kins, C. J., said that io constitute an 
adverse possession: as between tenants-in- 
common, there must bean exclusion or an 
ouster”. The present is not a case of co- 
sharers to attract to it the application of that 

(7) 29 B. 300; 7 Bom, d- R. 262. 
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law. Plaintiffis suit must be held to be 
barred by limitation. We must, therefore, 
reverse ‘the decree of the lower Appellate 
Court and restore that of the Subordinate 
Judge with costs of the appeal in thé lower 
Court and of this second appeal on the re- 
spondents. 
Decree reversed. 


(s. c. 7 N. L. R. 186.) f 
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versus 
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Civil Procedure Code (Act XIV of 1882), ss. 257 A., 
258, scope, interpretation and object of —Agreement 
extinguishing right of ewecution not covered by s. 257 A 
—Suit on such agreement maintainable—Inter pretation 
of statutes —Construction by light of other provisions. 

Section 257 A of the Civil Procedare Code, 1882, 
applies only to agreements which suspend, but do not 
extinguish, the right of execution consequent upon 
the decree. It has no application to such adjustments 
as do extinguish that right to the extent contemplated 
by the adjustment and whereby the parties intend to 
substitute afresh contract for the decree. Such an 
adjustment is governed by section 298. 

Musammat Chunna Bai v. Kamarali, 6 C. P, L. R. 
133, followed. 

Murlidhar v. Nathu Ram, 10. P. L. B. 70; Sitaram 
v. Nandlal, 8 C. P. L. R. 187; Musammat Jasuri Bai v. 
Gori, 40, P. L. R. 41; Nand Kishore v, Ganpat, 4 C. P. 
L. R. 148, overruled. 

Dan Bahadur Singh v. Anandi Prasad, 18 A. 435; 
(1896) A. W. N. 180; Lalji Singh v. Gaya Singh, 26 A. 
317; Hukum Chand v. Taharwnnessa, 16 C. 504; 
Gopal Sahu v. Brij Kishore Pershad, 32 C. 917; 9 Q. 
W.N. 1004; Belchambers v. Sarat Chandra, Ghose, 35 
C. 870; 120. W. N. 674; 7 C. L.J. 548; Yalla Chetti 
v. Munisamé Reddi,6 M. 101; Mallama v. Venkappa, 
8 M. 277; Juji Kamti v. Annai Bhatta, 17 M. 382; 
Fenkata Subramania v. Koran, 26 M. 19, followed. 

Heera Nema v. Pestonji, 22 B. 693; Tukaram v. 
Anantbhat, 25 B. 252; 2 Bom. L. R. 1012; Dhanram 
Ragho v. Ganpat, 27 B. 90; 4 Bom. L. R. 872; Govind 
Krishna v. Sakharam,28 B.333;6 Bom. L. R. 844, 
Bhagabai v. Narayan, 31 B. 532; 9 Bom, L. R. 950, 
dissented from. 


A Court is not justified in interpreting a paragraph 
of a single section of an Act of the Legislature, which 
is capable of more than one constraction, by the light 
only of the words employed in it and without refer- 
ence to the other parts of the section of the Code 
and of the general law. 

The position of section 2574, in the Code of 1832 
indicates that it only introduced a rule of procedure in 
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the execution of decrees and was not. intended to be 
an amendment of the substantive law of contract. 

Sections 2574 and 258 should be so construed as 
to make them consistent one with the other. 

Section 257A was introduced, nob forone specific 
purpose, but for the benefit of both parties and the 
convenience of the Court in execution proceedings. 
The object of the section was that the parties should 
notin effect, alter a decree, of which they seek 
execution, without the Court’s sanction and that if 
sanction is obtained, reasonable terms are assured and 
the expense of a separate suit is avoided. 


First Appeal against the decree of the 
District Judge, Betul, dated the 28th , June, 
1910. 

: Messrs. F. W. Dillon and Atmaram Bhog- 
want, for thé Appellants. 


Str Bipin Krishna Bose, for the Re- 
spondent. | ; 
Judgment,.—The suit which has 


given rise to this appeal was brought to en-. 


force a mortgage, dated 4th November 1891, 
executed by the first defendant, Sukhnandan, 
in favour of ona Musammat Godhi à 
Included in the mortgage consideration of 
Rs. 3,’ 05, was a sum of Rs. 1,311.6.9 which, 
at the date of the mortgage, was payable 
by mortgagor to mortgagee under a decree 
of the Civil Court. Musammat Godhi Bai 
assigned the above mortgage to the plaintiff, 
for Rs. 4,000, on the 15th January 1907, 
and the, present suit was instituted in the 
Court of the District Judge of Betul, on the 
22nd June 1908, the claim of the plaintif 
being for Rs. 6,162, with future interest 


and costs, or, in default, sale of the mort-' 


gaged property. 


One of the pleas taken in defence, and the 
oniy one with which we are now concerned, 
is tbat the bond was void under section 
257A. of the Code of Civil Procedure; 1882, 
so far as ib purports to be an adjustment of 
the decree for Rs. 1,311-6-9. This point 
was decided against the defendants in the 
lower Court: it has been made the sole 
ground of the present appeal, and was 
strenuously pressed before me. In support 
of the appeal, the following authorities were 
cited:—Murlidhar v. Nathu Ram (1), Sitaram 
v. Nandlal (2), Musammat Jasuri Bai v. 
Gori (3), Nand Kishore v. Ganpat (4), Heera 


(i) 10. P. L. R. 70 
(2) 3 P. L. R. 187. 

(3) 4 C. P. L. R. 41. 
(4) 4 0, P. L. R. 148. 
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Nema v. Pestonji (5), Tukaram v. Ananibhot 
(6), Dhanram Ragho v. Ganpat (7), Govind 
Krishna v. Sakharam (8), Bhagabai v. 
Narayan (9), Dan Bahadur Singh v. Anandi 
Prasad (10), and the very recent decision 
of Skinner, A. J. O., in Hazarilal v. Dalchand, 
First Appeal No. 36 of 1909. 

On behalf of the plaintiff-respondent the 
cases cited at the Bar were the following:— 
Musammat Chunna Bai v. Kamarali (11), 
Hukum Chand v. Taharunnessa (12), Gopal 
Sahu v. Brij Kishore Pershad (13), Belcham- 
bers v. Sarat Chandra Ghose (14), Yella Ohetti 
v. Munisami Reddi (15), Mallamma v. 
Venkappa (16), Jui? Kambi v. Annai Bhatia 
(17), Venkata Subramania v. Koran (18), 
Lalji Singh v. Gaya Singh (19) and the un- 
reported decision of Stevens, J. C., in Kanhat 
Agarwala v. Ratchand, Second Appeal No. 
308 of 1892. 

The section of the 1882 Code under eon. 
sideration was in these terms:— 
257A. -Every agreement to give time 

for the satisfaction of a judgment- 
debt shall be void unless it ia made 
for consideration and with the 
sanction of the Court which passed 
the decree, and such Court deems 
the consideration to be under the 
circumstances reasonable. 

Every agreement for the satisfaction of 
a judgment-debt which ` provides 
for the payment, directly or indi- 
rectly, of any sum in excess of the 
sum due or to accrue due under 
the decree, shall be void unless it 
is made with the like sanction. 

Any sum paid in contravention of the 
provisions of this section shall be 
applied to the satisfaction of the 
judgment-debt ; and the surplus, if 
any, shall be recoverable by the 
judgment debtor. 

(5) 22 B. 693. 

(6) 25 B 252; 2 Bom. L. R. 1012. 
(7) 27 B. 96; 4 Bom. L. R. 872. 
(8) 28 B. 383; 6 Bom. L. R. 344. 
(9) 31 B. 582; 9 Bom. L. R. 950. 

(10) 18 A. 435; (1896) A. W. N. 180,, 

(11) 6 C. P. LR. 133. 
(12) 16 C, 504. 
(13) 82 C. 917; 9 O. W. N. 1004. 
(14) 850. 870; 12 C. W. N. 074; 7 O. L. J. 543. 
(15) 6 M. 101. 
` (16) 8 M. 277. 
(17) 17 M. 382. . 
(18) 26 M. 19. ` 
(19) 25 A. 317. 
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Judicial opinion is ab variance as to the 
object of the Legislature in interpolating 
this section into the Code of 1882. Accord- 
ing to the Bombay High Court, it was in- 
troduced mainly for the benefit of the judg- 
ment-debtor. In Heera Nema v. Pestonit (5) 
Farran, C. J., observed:— ‘Tho Legislature 
evidently * * * considered that the 
power of executing a decree placed the hol- 
der of it in a position to exercise undue 
pressure over the judgment-debtor and en- 
abled him to obtain terms too favourable 
to himself from the latter, whose interests 
needed protection at the hands of the Court 
which passed the decree,” In Hukum Ohand 
v. Taharunnessa (12) the learned Judges 
gave itas their opinion that the object of 
tbe section was "simply to avoid the incon- 
venience and delay which woulà arise if 
parties were allowed to bring before the 
Court executing a decree matters not cover- 
ed by it and which had not become part of 
the decree itself by express sanction of the 
Court". It seems to me that the seclion 
was introduced, not for one specific purpo3e, 
but for the benefit of both parties and the 
convenience of the Court in execution proce- 
dure. We have sufficient reason for the sec- 
tion in the considerations 

(1) that parties should notin effect alter 
a decree, of which they seek execution, without 
the Court’s sanction; and 

(2) that if sanction is obtained, reason- 
able terms are assured, and the expense of a 
separate suit is avoided. 

Unfortunately, a conflict of judicial inter- 
pretation ensued on the questions, (1) 
whether an agreement that fell within the 
section was void čz toto and for all purposes, 
or was only invalid for the purpose of affect- 
ing „execution cf the decree out of which it 
arose, and (2) whether the section extendg to 
an agreement which is substituted for a 
decree, so as to finally extinguish the right of 
execution imported by it. An illustration of 
each of the above matters will make the 
position clear. 

(1) A holds a decree against B. for 
Rs. 500. The parties agree that, if 
B. pays A. twelve monthly instal- 
ments of Hs. 50 in satisfaction of the 
decree, A. will not execute the same, 
and will give Ba quittance in full 
after all the instalments shall have 
been paid: but that, if default is 
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mace in respeck of any single in- 
stalment, A. will be at liberty to 
execute the decree „for the full 
decretal sum without giving credit 
for any instalments that may have 
been paid. The agreement is not 
notified to, nor sanctioned by, the 
Court. , 
A, holds a decree for Rs. 500 


against B. The parties satisfy and . 


extinguish this decree, (without 
informing the Court or obtaining 


its sanction), by a contract under. 


which B. agrees to pay Rs. 500 
with interest at 12 per cent. per 
annum to A. in one year, and 
mortgages his fields as collateral 
security for the due performance of 
this agreement, 

All authorities are agreed that the first 
of these cases would fall within the pur- 
view of section 257A aforesaid, but are at 
variance as to the extent to which it should 
be treated as void, namely, by the execul- 
ing Court only, or by all Courts, and for 
every purpose, As regards the second 
example there is a sharp conflict of judicial 
Opinion as to whether such an agreement 
would fall under the section in question. It may 
be said, generally, that while the Calcutta, 
Madras, and Allahabad High Courts have 
now pronounced in favour of the view that 
an adjustment which extinguishes the decree 
is not within the section, the contrary view is 
held by the Bombay High Court. In Tukaram 
v. Anantdhat (6), Jenkins, C. J., remarked:— 
“The agreement, to which the first paragraph 
of section 257A relates, is one which sas- 
pends and does not destroy the ‘rights of 
execution consequent on the decree.” This 
decision gives us no insight into the 
opinion of the learned Chief Justice as to 
the scope of the second paragraph of the 
section in question, because the mortgage- 
bond in the case before him admittedly did 
not provide for the payment of any sum in 
excess of the decretal amount. Whatever 
may have been the individual opinion of 
Jenkins, C. J., the Full Bench decision in 
Heera Nema v. Pestonji (5) remains the 
accepted authority in the Bombay High 
Court, as indicated by the later rulings of that 
tribunal above cited. 

At one time the same view prevailed in 
Allahabad ; Dan Bahadur Singh v. Anandi 


$ 
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Prasad (10) but the position was reversed 
by the Full Bench decision iu Lalji Singh v. 
Qayı Singh (19). The reported cases show 
that the Calentta and Madras High Courts 
have consistently maintained the view that 
section 257A applied to cases where the 
right to execute the decree was suspended 
and ‘not extinguished by the agreement out 
of Court between the parties. 

It is now expedient to examine such of 
the decisions of this Court as have been 
cited before me. In Murlidhar v. Nathu 
Ram (1), Crosthwaite, J. C., ruled that an 
agreement given in satisfaction of a decree, 
aud providing for the payment of a sum in 
excess of the ‘sum due or io accrue due 
under the decree, was void under section 
257A of the Civil Procedure Code, 1882, 
unless sanctioned by the Court which passed 
the decree. The learned Jndicial Com- 
missioner took the view that, if the agree- 
ment was one which came within the pur- 
view of section 257A it was absolutely void, 
and not merely one not to be recognized 
by the Court called on to execute the 
decree, But in Musammat’ Churna Bai v. 
Kamarali (11), Stevens, J. C., held that a 
separate suit may be maintained on the basis 
of such an agreement. Ibis not necessary, 
for the purposes of this appeal, to state 
“which of these conflicting views ought to be 
followed as the more correct interpreta- 
tion of the law, because the question 
before me is not as to the extent of 
voidness—if I may use that phrase— 
of an agreement within the purview of sec- 
tion 257A, bnt whether a particular form of 
' agreement is within that section at all. No 
doubt, Crosthwaite, J. C., implied, or took for 

granted, that an agreement which satisfied 
"wa decree fell within the section, and so far his 
decision supports the appellant. The same 
view was propounded. by Venning, J. C., in 
Sitaram vr Nandlal (2) where a mortgage- 
deed given in satisfaction of a decree was 
held to be within the purview of section 257A 
aforesaid. The next case Musammat Jasuri 
Bat v. Gori (8) is the decision of Crosthwaite, 
J. O., with particular reference to the second 
paragraph of the section, and is a very strong 
authority in favour of the contention for the 
appellant in the present case. The learned 
Judicial Commissioner, after drawing atten- 
tion to the scope of the first paragraph of the 
section, and showing that it was only directed 
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against unsanctioned delay in execution, then 
re-produced the second paragraph and said, 
“The agreement is one for the satisfaction of 
the judgment-debt, not merely an agreement 
providing for the payment, directly or in- 
directly, of any sum in excess of the sum 
decreed. Consequently, what the section de- 
clares to be void is not merely the agreement 
to pay a sum in excess of the sum decreed, 
but the whcle agreement for the satisfaction 
of the judgment-debt. Moreover, where a 
deeree-holder, after making an agreement cf 
the nature mentioned in section 257A, seeks 
to execute his decree, he is not estopped from 
executing it by the agreement. If he is not 
bound by the agreement, it would be unjust 
that the judgment-debtor should be bound by 
it. The promise to accept the agreement as 
an adjustment of the decree not being bind- 
ing on the judgment-creditor, there is, in fact, 
no consideration for the agreement.” Jn 
Nand Kishore v. Ganpat (4), Neill, J. O., ex- 
pressly dissented from the dictum in Hukum 
Ohand v. Taharunnessa (12), and followed 
"Musammat Jasuri Bai v. Gori (3), as being, 
in his opinion, a more correct inte: pretation of 
the section in question. However, in Musam- 
mat Chunna Bai v. Kamarali (11), Stévens, 
J. C., took an exactly contrary view, follow- 
ing the Caleutta case, and dissented from the 
views of his predecessors, though he made 
reference oniy to the eariiest of the deciaions 
of this Court above cited. 

It wil thus be seen that, while the pre- 
ponderance of authority in the Chartered High 
Courts is in favour of the view that section 
257A of the 1882 Code could not be applied 
to agreements which are substituted for de- 
crees and extinguish the latter, the prepon- 
derance, at least of published authority, in 
this Court, is the other way. This preponder- 
ance weighed with Skinner, A. J. O., in 
Hazarilal v. Dalchand, First Appeal No. 36 of 
1909, in which he dissented from the ruling 
of Stevens, J. C., and followed the earlier 
decisions of this Court and the views of the 
Bombay High Court, by holding as void a 
deed of mortgage which had been given in 
substitution and extinction of a decree with- 
out the sanction of the Court which passed the 
decree, 

lam bound to concede that the Bombay 
view receives very strong support from the 
language, of the second paragraph of section 
257A. "Where the Legislature has though, 
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right to declare an agreement void, unless the 
Legislature expressly limits the application 
of its enactment, Courts are bound to give 
effect to it. There is no such limitation to be 
found in section 257A." [Per Edge, C. J., 
and Blennerhassett, J., in Dan Bahadur Singh 
v. Anandi Prasad (10) quoted with approval 
by Farran, O. J., in Heera Nemu v. Pestonjt 
(5)]. The agreement referred to in section 
257A, is not only “every agreement to gire 
time for the satisfaction of a judgment-debt,” 
but also “every agreement for the satisfaction 
of a judgment debt, which provides for the 
payment, directly or indirectly, of any sum 
due, or to accrue due, under the decree.” It 
cannot be disputed that if we read the second 
paragraph by itself, the interpretation thereof 
which Skinner, A. J. C., approved and follow- 
ed is reasonable and not easily controverted. 
The section has been entirely omitted from 
the present Code. The Select Committee 
stated that the seztion had given rise to cən- 
flicting decisions, and, as interpreted by the 
majority of the High Courts, was found in 
practice to be of little service to judgment- 
debtors. This remark would suggest that 
‘such interpretation had defeated the intention 
of the Legislature in introducing the section, 
and, therefore, and also because section 16 
of the Indian Contract Act, 1872, as now 
amended, was considered to afford adequate 
protection where it is required, the Committee 
eliminated section 257A from the Code. 

But we are not justified in interpreting a 
paragraph of a single section, which is 
capable of more than one construction, by 
the light only of the words employed in it, 
and without reference to other parts of the 
section of the Code, and of the general law. 
Section 257A introduced a rule of procedure 
which operated to restrict the common law 
right of freedom of contract. It is, therefore, 
a rule which must be construed so as to limit 
its application strictly to the purpose it was 
intended to serve. It is a rule of procedure in 
the execution of decrees. Its position in the 
Code indicates that fact, and it would be 
against all the known canons of the interpreta- 
tion of statutes to hold that it was intended 
to be anything more, e. g., an amendment of 
the substantive law of contract. Therefore, 
prima facie, no agreement which would not, 
in any case, affect the execution of a 
decree, could lfhve been intended to fall 
within its terms, even though, owing to 
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an imperfection of language which not 
infrequently marks the enactments of the 
Indian Legislature, a wider interpretation 
may be not only possible but reasonable, 
Then, as rightly urged by the learned Ad- 
vocate for the respondent, the third paragraph | 
of the section strongly suggests that the 
whole section contemplates execution proceed- 
iugs in futuro, and gives to the executing 
Court the-power to undo the evil against which 
the first two paragraphs of the section were 
directed. It must, however, be conceded that 
this argument is not conclusive, and that the 
third paragraph is reasonably consistent with 
the Bombay view also, by reading ibas a 
provision for the particular instances where 
payment may be discovered to have been 
made in pursuance of a void agreement. | 

A stronger argument against the Bombay 
view may be found in the language of section 
258 of thesame Code. Herein we see provi- 
sion made for adjustment of & decree to the 
satisfaction of the decree-holder. Such an 
adjustment is impliedly recognized as valid ; 
itis nob required to be sinctioned by the 
Court; as a matter of procedure, it must be 
catified to the Court: but if it is nob so 
certified, the only result is that it will not 
be recognized by any Court subsequently 
called upon to execute the decree. Subject 
to this restriction, the contract embodying 
the adjustment remains perfectly valid, and 
a'suib can be maintained, upon the basis of 
it, to enforce all contractual rights arising 
out of it, It is, therefore, clear that the 
valid agreement, on which section 258 
imposes a condition only controlling its use 
in bar of execution, cannot be the void agree- 
ment dealt with by section 257A. In obedi- 
énce to à cardinal rule of construction, we 


must, {f possible, construe these two sections 


so as to make them consistent one with the 
other: and we can only do so by reading the 
agreement made void by section 257A to be 
something less than the adjustment of the 
decree acknowledged as valid by section 258. 
The former is open to rejection by the Court 
at its discretion: the latter is beyond the 
power of interference by the Court. The 
Bombay interpretation would place every 
agreement in satisfaction of a decree within 
the purview of section 257A, and would 
make impossible any intelligible reconcili- 
ation of that section with section 258. This 
difficulty at once disappears if we construe 


r 


- law at all. 
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section 257A as applicable only to agreements 
which suspend, but do not extinguish, the 
right of execution consequent upon the decree, 
and section 258 as providing, znter alia, for 
such adjustments of the decree, wholly or 
in part, as do extinguish that right, to the 
extent contemplated by the adjustment, under 
the principles of novation. The term 
‘novation’ is not a misnomer for such an ad- 
justment. A decree merely declares and 
enforces pre existing rights. It does not 
create new rights. Such rights do not seem 
to be Iess capable of treatment by novation 
by reason of being re-produced in a decree 
than they were ‘before such incorporation. 
The Legislature does not seem to have intend- 
“ed to prevent parties from entering upon an 
agreementin substitution ofa decree. It merely 
required, by section 258 of the 1882 Code, (as 
it does by Order XXI, rule 2 of the present 
Code); that, if any such novation is entered 
upon, the Court shall be promptly informed 
of it, for obvious reasons of convenience ; and 
this rule is enforced by a power given to the 
Court to refuse recognition of uncertified’ 
adjustments, as obstructions to the subsequent 
execution of decrees allegedly settled. 

This harmonious interpretation of sections 
257A and 258 of the 1882 Code has, to my 
kncw'edge, prevailed in these Provinces 
for many years, the decision in Musammat 
Ohuxna Bai v. Kamarali (11) being accept- 
ed as overruling on this poiat, the ear- 
lier cases published in the Central Provinces 
Law Reports. To introduce a different inter- 
pretation at this stage would, undoubtedly, re- 
sulb in much disturbance of titles and foster- 
ing of litigation upon technical grounds: for, 
although the provisions contained in section 
257A have now been removed from the Statute 
Book, they must continue to have a posthu- 
mous influence on all decisions by the Courts 
in cases based on contracts in adjustment of 
decrees made before the Ist January 1909, 
when the present Code came into force. Upon 
this ground alone, it would be my duty to 
abstain from following the Bombay opinion, even 
if the arguments in support of it were much 
stronger than they are. So drastic a change 
could only be justified if the interpretation 
hitherto accepted as correct, since the decision 
of Stevens, J. O., in 1892, was shown to be 
so obviously wrong as to amount to a violation 
of the law—to be not merely bad law, but not 
But, as] have endeavoured to 
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show, that interpretation not only has the supe 
port of a great preponderance of high judicial 
authority, but follows the maxim omms inter- 
pretatio, si fier? potest, ita fienda est, ut omnes 
contrarietates amoveantur, (Every interpreta- 
tion, if it can be done, is to be so made . that 
all contradictions may be removed), in that 
ib avoids an otherwise inevitable inconsistenoy 
between section 257A and section 258. 
Though there is a fascinating subtlety in 
many of the arguments used to support the 
Bombay view, I think it would be easy to 
demonstrate that it does not avoid that incon- 
sistency, and leads to anomaly and absurdity, 
such as the Legislature must be presumed 
not to have intended. For my part, 1 am 
prepared to follow the majority of the high 
authorities who have considered this complex 
question in the Courts in India, for optimus 
est judex qui minimum relinguit sibi (He is 
the best Judge who reliés least on himself). 

For the above reasons, this appeal fails and 
is dismissed with costs. 

Appeal dismissed. 





(s. c, 18 Bom. L. R. 883.) 
BOMBAY HIGH COURT. 
First Civi, Arrear No. 33 or 1910. 
July 17, 1911. 
Present:—Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Hayward. 
“HAJI ABDULLA HAJI SUMAR— 
APPELLANT 
versus 


Tae SECRETARY or STATE ron INDIA 


RESPONDENT. 
Bombay Land Revenue Code (Bom, Act V of 1879), s. 
8 cl. 19—" Alienated village", meaning of — Construction 
of document —Kowl for ninety-nine years— Agricultural 
lease—Right to build not leased by Government— Go- 
vernment’s right to levy extra, assessment in respect of 
building— Grantee's powers—Regulation XVII of 1827, 
s. 20. 
By a kowl, the Government leased to the grantee a 
village for ninety-nine years. The kowl was a lease 
of the revenues of the village on certain conditions. 
It was provided that the grantee should pay a fixed 
sum on the land which had already been under 
cultivation, As to the waste lands, the grantee should 
bring them all into cultivation within forty years, and 
on the expiration of that period, the full assessment, 
according to the prevailing usage of the country, 
should be collected annually from the grantee on 
such land as might be under cultivation as "well as on 
such land as might remain waste out of the present 
waste, entered in public documents, The howl pur- 
ported to confer only such portion of the rights of 
Governmentas may be specifically granted to the 
grantee by the kowi. Provision was %lso made for 
the making of a survey and the introduction of new 
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assessment in the village; and in respect of payments 
to Devasthans and Dharmadaya allowances,the grantee 
was to act according to the orders of the Government. 
One of the conditions ran as follows: “In respect of 
the above-named village, you are to consider yourself 
asa farmer thereof. You are, therefore, to exercise 
the authority vested in farmers by Chapter VI of 
Regulation XVII of 1827 or such as may be hereafter 
vested in them by any new enactment, and in the 
event of your acting contrary to the said enactment, 
you will be subject to suoh penalties as are now or 
may hereafter be provided for by Regulations”. The 
grantee was prohibited from either selling or trans- 
ferring the village in any way whatever to any other 
person without the consent of Government. 

Subsequently, certain occupants of the village 
erected buildings on some of the lands comprised in 
the kowi. Under the provisions of the Bombay Land 
Revenue Code, the Government imposed extra assess- 
ment in respect of those buildings. The grantee under 
the kowl himself claimed the right to levy extra 
assessmenton the ground that the village was an 
alienated village within tho meaning of section 3 (19) 
of the Code: 

Held, (1) that having regard to the terms of ihe 
kowt, the rights of Government were not transferred 
by way of ownership. The kowi was no more than a 
lease, and the Government parted with their rights 
as Jessors in favour of the grantee as lessee, 

(2) That the object of the lease was agricultural 
and the Government never parted with their rights, 
Bo far as the right to build was concerned, and that 
all the conditions of the lease referred to agricultural 
operations and objects. 

(3) That the clauso in the kowi that the grantee was 
to consider himself a farmer, etc, bronght the 
village within the operation of the Bombay Land 
Revenue Code, 

(4) That none of the conditions of the kowi brought 
the contract within the definition of the term 
“alienated village” in clause 19 of seotion 3 of the 
Code, 

In order to bring a village within the term “aliena- 
ted”, n transfer of the rights of Government must be 
a transfer of a particular kind, namely, of the owner- 
ship of Government with reference to its rights to 
land revenue, not all rights of ownership, 


First appeal from the decision of the Joint 
Judge of Thana, in Suit No. 15 of 1908, 


Facts.—By a kowl, most of the terms 
of which are set forth inthe body of the 
judgment, the Government leased a village 
to the grantee for 99 years, 

Subsequently, some of the occupants of 
the village built on certain Jand in the 
village. The Government imposed an extra 
assessment in respect of these buildings. 
The grantee himself claimed the right 
to levy extra assessment on the ground that 
the village was an alienated village within the 
meaning of section 3 (19) of the Bombay 
Land Revenue Code. 

Messrs. DÌA. Khare and 


G. B. Rele, for 
the Appellant, 
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Mr. I. A. Shah (acting Government 
Pleader), for the Respondent. 

Judgment. The question whether 
the decree of the lower Court is right, de- 
pends upon the main question argued in this 
case, whether the village in dispute is not 
analienated village within the meaning of 
clause (19) of section 3 of the Bombay Land 
Revenue Code (Bombay Act V of 1879). 

The word “alienated ” ig defined in that 
Code to mean “ transfer, in so far as the 
rights of Government to payment ofthe rent 
or land-revenue are concerned, wholly or 
partially, to the ownership of any person. " 

The question is, whether this village has 
been transferred to the ownership of the 
present appellant, so far as the rights of 
Government to the land.revenue are con- 
cerned. Thatisa question which must be 
decided upon the proper construction of the 
kowi (Exhibit No, 24)granted to the appel- 
lant’s predecessor-in-title in the year 1844.45, 

The terms of the kowl leave no matter 
whatever for ambiguity. In dealing with 
the terms of that document it is necessary to 
bear in mind that in order to bring a village 
within the term “alienated, " a transfer of 
the rights of Government must be a transfer 
of a particular kind, namely, of the owner- 
ship of Government with reference to ita 
rights to land revenue, not all rights of 
ownership, 

Now, the word “owner” does not require 
any definition, becanse its meaning is quite 
plain. Bat if it is necessary to find ont the 
meaning attached to it by the Legislature, 
we may usefully refer to the sections of the 
Transfer of Property Act, where ‘transfer,’ 
is pointed out ag being either by way of 
ownership, in which case the transaction 
amounts toa sale, an out and out assignment, 
or by way of gift, in which case also it 
may be by way of ownership. But there are 
transfers of a more limited character such as 
transfer by way of mortgage, or lease, or 
charge. In the present case, ib is impossible 
to hold that the rights of Government 
have been transferred by way of ownership, 
having regard to the terms of the kowi. 

At the outset, the preamble of the kowl 
shows that the village was leased to the 
grantee for a period of ninety-nine years. It 
is a lease of the revenues of the village on 
certain conditions. One of those is “ that on . 
the land which had already been under culti- 
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vation the grantee should pay Rs. 1,135-14-7 
and that as to the waste lands, the grantee 
should bring them all into cultivation within 
forty years, and on the expiration of that 
period the full assessment, according to the 
prevailing usage of the country, should be 
collected annually from the grantee on such 
land as might be under cultivation, as well as 
: on such quantity as might remain waste out 
of the present waste, entered in the public 
accounts.” Jt is clear that the object of the 
lease was agricultural; that Government 
never parted with their rights, ‘ao far as the 
right to build was concerned. That conclu- 
gion is strengthened by the subsequent condi- 
tions in the lease. All these conditions refer 
to agricultural operations and objects. Then 
the 6th conditionis: "I& is clearly to be 
understood that this lease confers no right 
which Government does nob now possess and 
only such portion of the rights of Govern- 
ment as may be herein specifically granted to 
the grantee, is hereby granted to you." In 
other words, wherever the lease is silent about 
any right, that right must be regarded as nob 
having been granted. Now, therights as to 
building are omitted altogether from the lease. 
There is not a word said about them. The 
necessary inference from that is, that Govern- 
ment.reserved to themselves those rights. 

The 8th condition is also important. That 
condition runs : —" Should a survey be made 
and a new assessnient be introduced in the 
district, the same will also be done in your 
village; the land, ete., which has been granted 
to you free from assessment wil, however, 
remain uninterfered with till the period of 
exemption has expired, when the rates will 
be levied.’ Now, that condition makes it 
quite clear, even if there had been any ambi- 
guity in the conditions that had gone before, 
thai this village cannot be included in tlienat- 
ed villages, because according to the provi- 
sions of the Bombay Land Revenue Code, in 
the case of an alienated village, Government 
cannot makea survey or fix an assessment 
unless they are invited to do so by the alienee; 
whereas, according to this 8th condition, 
Government have reserved to themselves the 
right of making a survey and introducing a 
new assessment in this village, upon their 
own initiative, without any invitation from 
the grantee. 

And in the 10th condition ibis also dis- 
tinctly stipulated that “if a complaint be 
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made to Government in respect of payments 
to all Devasthans and Dharmadaya allowances, 
then the grantee is to act according to the 
orders of Government. "' 
á Then the 12thcondition is also significant. 
In respect of the above-named village,” 
that condition says, “you are to consider 
yourself as a farmer thereof;" in other words, 
as a “lessee.” It further says, You are, 
therefore, to exercise the authority vested 
in farmers by Chapter VI of Regulation XVII 
of 1827 or such as may be hereafter vested 
in them by any new enactment, shall also be 
exercised by you, and in the event of your 
acting contrary to -the above said enactments, 
viz., Regulation XVII of 1827 and any other 
which may subsequently be passed, "yon 
will be subject to such penalties as are now 
or may hereafter be provided for by Regula- 
tions." That is sufficient to bring the 
village within the operation ofthe provisions 
of the Bombay Land Revenue Cade. 

Then the 16th clause provides that“ for 
breach of any of the conditions of this lease 
for which a specific penalty has not been 
laid down, Government is at liberty to inflict 
such punishment as may be provided for. 

The 18th clause must also be read as 
having a bearing upon the question which we 
have to determine. ‘The grantee is prohibited 
by that condition from either selling or trans- 
ferring the village in any way whatever, 
which wonld mean by way of gift, sale, lease 
or mortgage, to any other person without 
the consent of Government. This condition 
is usual in the kind of transfere known as 
leases, in which the lessor makes it a term 
that there shall not be any assignment by 
the lessee without his consent either in 
writing or otherwise. 

Therefore, there cannot be any doubt that 
this kowl is no more than a lease, that 
Goyernment parted with their rights as 
lessorsin favourof the granteeas & lessee, 
and imposed upon him certain conditions. 
None of those conditions brings the contract 
within the definition of the term “ alienated ” 
village, in clause 19 of section 3 of the 
Bombay Land Revenue Code. 

For these reasons, we are of opinion that 
the District Judge is right in holding that 
the plaintiff's claim must fail. 

In confirming his decree, however, we 
wish to make it quite clear that our decision 
is confined only to the buildings which have 


372 
VENKATACHELLAM REDDI V. RUNGIAH REDDI, 


been`erected, and to the extra assessment 
which Government have imposed in respect 
of those buildings, under the provisions of 
the Bombay Land Revenue Code. This de- 
cision does not in any way affect or prejudice 
such right as the plaintiff or Government 
may have in respect of the assessment on 
agricultural land. We express no opinion 
whatever as to the latter. The plaintiff's claim 
as made in his plaint; and in his pleadings, was 
entirely confined to the extra assessment 
levied by Government in virtue of their 
right, under the provisions of the Bombay 
Land Revenue Code, to impose that assess. 
ment on occupants, who have built upon 
their respective lands. Our decision, there- 
fore, is confined only to that extra assessment. 
For these reasons the decree must be con- 
firmed with costs. 


Decree confirmed, 


[s. c. 10 M. L. T. 248; (1911) 2 M. W. N. 249.] 
MADRAS HIGH COURT. 
ApPzEAL AGAINST OrDER No. 22 or 1910. 
Angust 3, 1911. 
Present:—Mr. Justice Ayling and 
Mr. Justice Spencer. 

T. VENKATACHELLAM REDDI— 
PLAINTIFF—A PPELLANT 
versus 


T. RUNGIAH REDDI AND OTRERS— 


DzrgNvANTS—RESPONDENTS. 

Avbitration—Agreement to vefer—All parties in- 
terested not jotning— Whether order of reference can be 
made—-Appeal—Order filing agreement and making 
reference—Adjustment-—Simple agreement to refer— 
Civil Procedure Code (Act XIV of 1882), ss. 506, 523, 
525—Ciril Procedure Code (Act V of 1908). s. 104 (à), 
Sch I,O. XXIII, v. 8, Sch. IT, paras. 1, 17—Scope of 
paras. Land 17. ° ` . 

An order filing an agreement toarbitrate presented 
by oertain parties in a suit and making an order of 
reference thereon is appealable under the old as 
well as under the new Code of Civil Procedure. 

Ghulam Khan v. Muhammad Hassan, 29 C. 167, 29 
Y. A. 61; 25 P. R. 1902 ; 4 Bom. L. R. 161, 12 M. L. J. 
77, 6 0. W. N. 226, Surya Narayan Row v, Surabaya, 
21 M. L. J. 263; 9 M. L. T. 251; 2 M. W. N. 151; 9 Ind. 
Cas. 173; Thiruvengadathiengar v. Vaidhyinatha Tyer, 
29 M. 303, followed. ' 

Although an agreement to refer coupled with the 
award resulting from the reference may be treated 
as au adjustment, a simple agreement to refer cannot 
be so treated under Order XXIII, rule 3, Civil Pro- 
cedure Code, 1808. * 
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Tincowry Dey v. Fakir Chand Dey, 30 C. 218; 
Rukhanbai v. Atlamji Shaik Rajdhai, 33 B. 69; 1 Ind. 
Cas. 622; 10 Bom. L. R. 366, followed. 

Pragdos Saguimall v. Girdhar Das Mathuradas, 20 B. 
76; Brojodurlabh Sinha v. Ramanath Ghosa, 24 C. 908; 
10. W. N. 597; Lakshmana Chetti v. Chinnathambi 
Chetti, 24 M. 826, distinguished. 

Paragraph 1 of Schedule II, Civil Procedure Code, 
does nob apply to an agreement to refer in which any 
one of the parties interested has not joined. 

Paragraph 17 of the same Schedule does not apply. 
to agreements to refer made by parties to a litigation, 
It only covers cases where parties, without having 
recourse to litigation,agree to refer their differences 
to arbitration. 

Therefore, an order for reference to arbitration 
cannot ba made on an agreement to refer made 
between some only of the parties interested in a suit 

Ghulam Khan v. Muhammad Hassan, 29 O. 167; 
20 T. A. 51 (P. C); 25 P. R. 1902;4 Bom. L. R. 161; 
12 M. L. J. 77; 6 ©. W. N. 226, Tincowry Dey v. Fakir 
Chand Dey, 30 0, 218, followed, 


Appeal against the order of the District 
Court of North Arcot, in Miscellaneous Peti- 
tion No: 491 of 1908, in O. S. No. 8 of 1907 
dated the 25th January 1910. 


Facts.—One Y, sued his brothers R. and 
N. for partition, S. and T., the minor sons of R. 
and M.,the mother of plaintiff, were also de- 
fendants. Pending suit, on 6th April 1908, V. 
and F. agreed out of Court to refer the matter 
jn dispute between them to the decision of five 
arbitrators and execated a muchilika, N. agreed 
to the reference and signed the muchilika 
later. On 7th April 1908, V. withdrew from 
the submission and sent a notice to that effect 
on 8th. April 1908, to one of the arbitrators 
which was received by him on 9th April 1908, 
Issues were settled on 14th April 1908. A 
petition pnt in on 17th September 1908 on 
behalf.of R. aud T. and S. under sections 523 
and 375, Civil Procedure Code, praying that 
the matterin suit may be referred to the 
arbitrators as the parties had agreed to settle 
the suit in that manner was opposed by V. on 
the grounds (1) that N. did not sign the re- 
ference along with V.and R., (2) that T. and 
S. and the other defendants in possession in 
the suit were not parties to the reference and 
(3) that section 523, Civil Procedure Code, 
did not apply to pending suits. 

The District Judge found that the agree- 
ment to refer to arbitration was true, and that 
permission had been subsequently applied for 
on behalf of the minors to settle the matter 
through arbitrators. He held that the refer. 
ence was & bar to the further hearing of the 
suit, and accordingly referred the matter to 
the arbitrators. 
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Mr. T. R. Ramachendra Iyer, for the Appel- 
lant. Section 523 Civil Procedure Code does 
not apply to agreements pendente lite. [See Ghu- 
lam Khan v. Muhammad Hassan (1); Tincowry 
Dey v. Fakir Chand Dey (2) per Maclean, C.J.) 
The II Schedule of the new Code deals with 
proceedings in arbitration under three heads. 
The present case cannot come under any of 
the three heads. It cannot come under the Srst 
head as all the defendants are not parties to 
the submission. Section 596° requires that 
the agreement and the application to Court 
must be with the consent of all parties interest 
ed. (Vide the change of language). The 
minors and the defendants in possession are 
parties interested. Section 505 further con. 
templates a joint application by the parties. 
Here plaintiff himself was not a consenting 
party. Under the new Code Schedule II, para- 
graph 17, relates to agreements prior to suit. 
Paragraph 18 which is new, places the matter 
beyond dispute, The new Code governs the 
case as the District Judge's order is dated 
January 1910 (see section 89, Civil Procedure 
Code). The bar under section 21, Specific 
Helief Aet, is removed under the new Code 
(see paragraph 22). Paragraph 3 applies 
to agreements pending suit and paragraph 
18 to antecedent agreements. The decisions 
of the Allahabad High Court in Sag Ramv. 
Jhumna Kuar (8); Sheoambar v. Deodat (4) and 
Nheodat v. Sheo Shankar Singh (5) are under 
section 21 of the Specific Relief Act. They 
cannot have any force now. Shzvlingrao 
Jagdeorao v. Rango Ramchandra (6), relied on 
by the lower Court against me isnot really so. 
The reason of the decision in Harivalabdas 
Kalltan Das v. Utam Ohand Manekchand (7) 
is in my favour. Nugasawmy Naik v. Runga- 
samy Naik (8) and Perumalla Katyan Rayan 
v. Perumalla Venkata Rangayya (9) have no 
bearing on the present question. The law is 
fully diseussed in Ghulam Khan v. Muhammad 
Hassan (1). The new Code has adopted the 
suggestion contained in that decision. Agree- 


(1) 29 C. 167 (P. 0. 29 I. A. 51; 25 P. R. 1902; 
4 Bom. L. R. 161; 12 M. L. J. 77; 6 O. W. N. 226. 

(2) 30 C. 218. 

(3) 4 4. 546. 

(4) 9 A. 168. 

(5) 27 A. 53. 

(6) 8 Bom. L. R. 777. 

(7) 4 B. 1. 

(8) 8 M. H. C. R, 46. 

(9) 27 M. 112, 


INDIAN CASES. 


373 


ment pending suit cannot come under section 
523 [see Tincowry Dey v. Fakir Ohand Dey (2); 
Kali Prosanno Ghose v. Rajani Kant Chatterjee 
(10); Protap Ohunder Dey v. Toolsey Dass 
Dey (11)]. Permission to compromise on be- 
half of minors must be sought for and obtain- 
ed previously under section 454 Civil Pro- 
cedure Code. The minor's share has also to 
be ascertained [Lakshmana Ohetii v. Ohin- 
nathambi Cheiti (12).] If all are not parties, 
the reference is illegal [Indur Subbaramz Reddy 
y. Kandadai Rajamannar Ayyangar (18).] 
The Hon. Mr T. V. Seshagiri Iyer, for the 
Respondents: — There is no appeal against the 
order under section 528. The application 
having been made under the oid Code, the right 
of appeal must be determined by that Code. 
A new Code does not-deprive the party of a 
right of appeal unless-it is expressly taken 
away [Kalinga Hebbra v. Narasimha Heb- 
bra (14): Vagechand Ramji v. Nandram 
Daluram (15); C. M. A. No. 197 of 1909]. 


The law is clearly laid down in Colo- 
nial Sugar Refining Co. Ld. vw. Irving 
(16). S» also about conferring a new 


right of appeal [Nama bin Abo v. Sheku bin 
Andu (17) ] General Clauses Act section 6, 
clause (d). Section 89, Civil Procedure Code 
mərely made the procedure in Schedule 
II applicable to arbitrations after the pass- 
ing of the Code, It cannot disturb the 
substantive rights of parties [see also 8 B. 
214; Hurrosundart Dabi v. Bhojahari Das 
Manji (18)]; Maxwell, Interpretation of 
Statutes, page 321. 

. Mr. T. R.Ramchandra Iyer:—Section 89 ap- 
plies to arbitration in all its stages and aspects. 
The geueral principles remain the same. 
Further, an order under section 523 is a dec- 
rea. If there is no appeal I would request 
that it may be convertedintoarevision. This 
objection should have been taken at the very 
beginning. 

Mr. T. V. Seshagiri Iyer.—On the merits, 
section 523 applies to pending suits. Ghulam 
Khan v. Muhammad, Hassan (1) does not touch 

(10) 25 C. 141. 

(11) 29 C. 793. 

(12) 24 M. 326 at p. 331. 

(13) 26 M. 47. 

(14) 21 M. L. J. 031; 2 M. W. N. 1159 A. L T, 
259; 9 Ind. Cas. 937. 

(15) 31 B. 545; 9 Bom. L. BR. 1028 

(16) (1905'App. Cas. 369 at p. 272; 74 L. J. P. C. 
77; 21 T. L. R. 518; 92 L, T. 738. 

(17) 32 B. 337; 10 Bom. L. B. 330. 

- (18) 18 O, 86 at p, 89. 
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the present case. I refer to Tallapragada Sur- 
ganaratna Row v. T'allapragada Sarabay+ (19) 
and (1901) A. C. 195. Plaintiff must prove 
thab the agreement was bad because N. 
did nob sign ib ab the very beginning 
‘(Abdul Hamid v. Iyaz-ud.din(20)]. A father 
represents the minors in a joint Hindu 
family [Balaji Narayan Gokhale v. Nana 
bin Baaaji Ghatge (21)]. The Court's per- 
mission under section 462 could be obtain- 
ed subsequently Lakshmana Chettt v. Ohinna- 
thambi Chetti(12)]. Agreements under section 
‘5623 may ba made pending the suit. The 
Bombay ard Allababad High Courts are of 
that view. The earlier Calcutta cases 
Thakoor Doss v. Hurry Doss (22) and 
Khemna  Gowala v. Budoloo Khan (93) 
adopted the same view. The agreement 
may further be regarded as an adjustment un- 
der section 375 Pregdas sagurmall v. Girdhar 
Das Mathuradas (24); Brojodurlabh Sinha v. 
Rama Nath Ghosa(25) ]. The term ‘sues’ means 
continues to sue in section 21, Specific Relief 
Ao. 

Mr. T. R. Tanadan lyer in reply:—The 
right of appeal under the Act of 1877 was re- 
eognizsd, Harbuns Sahat v. Bhairo Pershad 
(26). Orders under section. 523 are decrees 
[Ghulam Khan v. Muhammad Hassan(1); Fon- 
nusami Mudali v. Mandi Sundara Mudah (27); 
‘Mahomed Wahid-ud-dinv. Etukiman alias Hakku 
(28); Thirurengadathiengar v. Vatdinatha 
'"Ayyar (29); Gowdu Magata v. Gowdu Bhaga- 
van (30); Tallapragada Surydnaraina v. Tal. 
lapragada Sarabayz (19). If necessary this 
may be converted into a revision 20 M. L. J, 
222; Krishnaswamier v. Swaminadhier (31); 
Venkatamma v. Ohengalrayappa (32). If the 
reference was illegal then the award was 
Gat [Rukhanbai v. Adamj. Shaik Rajdhat 

33) ]. 


(19) 9 M. L. T. 251;21 M. L. J. 263; 2 M. W. N."151; 
8 Ind. Cas. 173, 

(20) 30 A. 32; 4 A, L. J. 191; A. W. N. (1907) 273. 

(21) 27 B. 287. 

(22) (1864) W. R. Mis, 21. 

(28) 6 C. 251;7 C. L R. 92. 

(24) 25 B. 76. 

(25) 24 C. 908; 1 O. W. N. 597. 

(28) 5 C. 259; 4 0, L. R. 23.. 

(27) 27 M. 255. 

(28) 25 C. 757; 2 C. W. N. 529. 

(29) 29 M. 303. 

(30) 22 M. 299. 

(31) 18 M. D. J. 568; 4 M. L. T. 352. 

(32) 7 M. 565. 

(33) 33 B. 69; 1 Ind, Cas. 622; 10 Bom. L. R. 360. 
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Judgment.—tThis is an appeal against 
an order of the District Judge of North Arcot 
under Schedule II, paragraph 17, Civil Proce- 
dure Code, filing an agreement to arbitrate 
presented by certain parties to Original Suit 
No. 8 of 1907 on its file and making an order 
of reference thereon. 


The learned Vakil for the respondent took 
the preliminary objection that under the old 
Civil Procedure Code, no appeal lay against 
such an order and that, although the order 
was passed after the new Code came into force 
yet, inasmuch as the application to file was 
presented under the old Code, section 104 (d) 
of the new Code cannot be given retrospective 
effect. 


It is unnecessary to discuss the somewhat 
knotty point involved inthe latter part of 
this contention, inasmuch as we are clearly 
of opinion that there was a right of appeal 
even under the old Code. This is laid down 
by their Lordships of the Privy Council in 
Ghulam Khan v. Muhammad Hassan (1) 
which has been followed by & Fall Bench 
of this Court in  Tallapragada Suria- 
narayana Row v. Sarabaya (19) and also 
in Thiruvengadathzengar v. Vatdianatha lyer 
(29). This latter case deals with an order 
filing an award under section 525 of the old 
Code of Civil Procedure (paragraph 20 of 
Schedule II). Butorders on such an appli- 
cation and on application under section 523 
(paragraph 17 of Schedule JI) are dealt with 
on the same footing by the Privy Council in 
Ghulam Khan v. Muhammad Hassan (1) and 
the opinion is expressed that the order in each 
case i8 & decree. If a decree, itis indisputably 
appealable, 


This disposes of the preliminary obiection. 

Passing to the merits of the appeal, the 
chief objection taken to the order of the Dis; 
trict Judge is. that as the proposed arbitre- 
tion related to the subject-matter of the suit 
then pending between the parties to the ag- 
reement, the latter does not come within the 
scope of paragraph 17 and should not have 
been ordered to be filed. This objection was 
taken before the District Judge but over- 
ruled. 


Ié should be stated that the application 
cannot be treated as one under paragraph 1 
(old Coda of Civil Procedure, section 506 
inasmuch as the plaintiff did not join in 


ing litigation. - 
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it, We have simply to determine whether 
it is cov red by paragraph 17. x 

As pointed out by the learned District 
Jndge there has been a direst differance of 
opinion on this point between the. Allahabad 
and Bombay High Court on the one hand 
and the Calentta High Court on the other; 
but all doubt as to which view should prevail 
is dispelled by the decision of the Privy Coun- 
cil in Ghulam Khan v. Muhammad Hassan 
(1) (which has been already quoted in another 
connection). We cannot follow the District 
Judge in this statement that the Privy Coun. 
cil gives no distinct opinion as to the appli- 
eability of section 523 when there is a pend- 
Their Lordships of the Privy 
Council in their judgment very carefully ana- 
lyse the provisions relating to arbitrations 


~ and classify arbitrations under three heads 


numbered I, IL ITI. A comparison of this 
analysis with the wordsof|these old Codesleaves 
no doubt whatever that the three heads cor- 
responded to arbitrations initiated by appli- 
cations under sections 506, 523 and 525 res- 
pectively. Head II is defined to cover cases 
where parties without having recourse to 


. litigation agree to refer their differences to 


arbitration. It is nob suggested that para- 
graph No. 17 is any wider in scope than 800- 
tion 523. 

We think there can bs no doubt whateyer 
of the meaning of the Privy Council exposi- 
tion of the law and it has been interpreted.in 


. precisely the same way by the Calcutta High 
. Court in Tincowery Dey v. Fakir Ohand Dey 


. (2). 


It is just as applicable to the new 


. Schedule IL as to the provisions of the old 


N 
N 


' the suit. 


Code and is, in our opinion, conclusive of 
the question. 

It is suggested on behalf of the nadah 
that even if paragraph 170f Schedule II be 
held inapplicable the application and ‘agree- 
ment may be dealt with under Order XXIII, 

ule 3 and treated as an adjustment of 
This is entirely a new suggestion 
and itis clear that neither the parties to the 
petition nor the Court itself in disposing of 


. it ever contemplated that it should be dealt 


. tion 875 of the old Code which corresponds. 


with under the rule in question or under sec- 


“to dé Respondent's Vakil relies on the 
< rulings reported in Progdas v. Girdur Das 


(24); Brojodhurlabh Sinha v. Ramanth Ghose 


j (25) and Lakshmana Oketti v. -Chinnathambi 


. Ohetti (12). 


The Calcutta case deals with 


it. 


an ordinary agreement to settle the matter in 
dispute without reference to the arbitration. 
In both the other cases, the basis of the 
adjustment was not only an agreement to 
refer to arbitration, but also an award of 
arbitrators consequent thereon. No doubt 
an agreement to refer coupled with the award 
resulting from the reference may be treated 
as an adjustment, bat, can a simple agreement 
to refer be so treated? We are of opinion 
that it cannot, and this is the view taken 
by Maclean, C. J.; in Téncowry Dey v. Fakir 
Ohini Dey (2). It is true that the other 
two Judges in that case hesitated to 
concur in the opinion of Maclean, C. J., that 
a simple agreem2nt to refer could under no oir- 
cumstances be treated as an adjustment under 
section 375. They did not, however, express 
an adverse opinion and the reasoninglof Hill, 
J., (in which Stevens, J., concurred) for 


refusing to accept the agreement in that case 


as an adjustment applies with equal force to 
the present case. In Rukhan Bhoy v. Adamji 
(33), Beaman, J., took the same view as 
Maclean, C. J., in TZncowry Dey v. Fakir 
Chand Dey (2), observing that mere sub- 
mission to arbitration was not an adjust- 
ment of a suit bub only a step towards 
We are clearly of opinion that the 
agreement to refer in this case cannot be 
treated as an adjustment under Order XXIII, 
rule 3. The order of the District Judge will 
be set aside with.costs in both Courts. 
Order set aside, 





(s. c. 18 Bom. L. R, 874) ? 
BOMBAY HIGH COURT. 
First Ctvrt, APPEAL No. 199 or 1909, 
. July 12, 1911.- f 
Present: —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Rao. 
ALISAHEB BABA DIWAKAR— 
APPELLANT 
versus 
MOHIDIN SADIK PATIL—Responpent, 

Transfer of Property Act (IV of 1882), ss. 3, 54— 
Immoveable property—Standing — timber—Trees for 
cutting and converting into charcoal —Afoveable property 
— Civil Procedure Uode (Act XIV of 1882), s. 43— Cause 
of action —Splitting of cause of action —Suit for possess 
sion— Conversion of trees before institution. of suit— 
—Compensation not claimed in first suit —Subsequent 
suit for damages for conversion barred. 

A contract to cut trees of all kinds excepting such 
trees as produce fruit or other forest produce for the 
manufacture of charcoal is not. contract for the 
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transfer of an interest in immoveable property. 
Trees, other than fruit trees, or other forest pro- 
dnce are standing timber within the meaning of the 
Transfer of Property Act and are, consequently, not 
immoveable property but only moveable property. 

Marshall v. Green, (1876) L O. P. D. 35; 45 L. J. C. 
P. 153; 33 L. T. 404; 24 W. R. 175; Mathura Das v. 
Jadubir Thapa 28 A. 277; A. W. N. (1906) 4; 3 A. D. 
J. 188, followed. 

Seeni Chettiar v. Santhanathon Chettiar, £0 M. 58, 
distinguished. 

In 1904, A. contracted with the co-owners of 15/16ths 
share of two jungles to cut down and convert into 
charcoal trees of certain descriptions, In 1905, 4. and 
his vendors sued the owner of 1;16th share as well as 
his purchaser for possession by partition of 15'l6ths 
share in the jungles by separating the share of the 
defendants. On 17th January, 1908, a decree for 
possession was passed in favour of the plaintiffs. On 
15th October 1908, A. brought this suit against the 
same defendants to recover damages for converling 
into charcoal ihe standing trees that stood in his 
share. It was found that the conversion complained 


* of had occurred before the institution of the former 
suit and that A. knew of it: 


Held, that the present suit was barred under 
section 43 of the Civil Procedure Code, 1882. As A. 
had contracted for andacquired the right to the stand- 
ing timber on 15/16ths share and that had already 
been wrongfully converted by the defendants at the 
time of the first suit, 4. was bound to claim com- 
pensation in the former suitand could not again sue 
for damages as if a fresh cause of action had arisen. 


First appeal from the decision of the 
Subordinate Judge at Thana, in Suit No. 391 
of 1908. 

Mr. Shorti, with him Mr. S. V. Bhandarkar, 
for the Appellant. 

Mr. Coyajz, with him Mr. W. B. Pradhan, 
for the Respondent No. 1. 


Judgment.--On the 21st of Novem- 
ber 1904 the plaintiff contracted with the 
co-owners of 15/16 share of two jungles to 
cut down and convert into charcoal trees of 
certain descriptions, and on the 18th of Feb- 
ruary 1905,a more formal document was exe- 


. cuted in which the material provisions were 


as follows: — 

“The above-mentioned properties «which 
have been our ancestral properties and which 
have been in our possession and under our 
Vahivat up to this day, stand in Government 
records in the name of Lahuji Amrutrao 
Raje Mulane, he being a member of the eldest 
branch of the family. As to that—excepting 
the trees standing in the one anna share of 
Lahuji Amrutrao out of the said property— 
all our rights and interest and ownership 
for the purpose of cutting the trees are 
agreed to be given to you. The terms in 
respect thereofere as follows:— 


INDIAN CASES. 
ALI SAHEB RABA DIWAKAR V. MOHIDIN SADIK PATIL. 


[1911 


“1, The trees appertaining to our share in 
both the properties are agreed to be given 
to you for a price of Rs. 3,995. Out of that, 
Rs. 1,000 are taken by us on the 21st of 
November 1904 and Rs. 1,500 in cash are 
paid this day; in all Rs. 2,500 are received 
by us. There remain Rs. 1,495. As to that, 
at the time when the cutting of the trees of 
both the above-mentioned villages will be 
commenced, Rs. 495 should be paid to us first 
and then the cutting should be done. The 
balance Rs. 1,000 should be paid before the 
expiry of the fifth year. 

"9. As to the aforesaid trees, you should, 
within five years, cut the same, and making 
them into charcoal, remove the same at your 
own expense-and you should defray the ex- 
penses in connection with the passes, and 
stamp, 7. e., the expenses required to be 
made by Government for taking away the' 
same, 7. €., the ‘goods. 

“3. As to the growth which there will 
be after one cutting, you are to have no right 
to the same. 

"4. As to the goods, f. e, trees, which will 
remain uncut and as to the goods cut 
which will remain on the spot after five 
years, you are to have no right to both these 
kinds of goods. 

"5. If any one causes obstruction to you in 
the cutting of goods, z.¢., trees, and if to 
remove the same, steps be required to be - 
taken in Government offices and Courts, 
the risk and expenses in respect thereof are 
tolie on us. The said expenses are to be 
defrayed by you from out of the sum men- 
tioned in paragraph one, that is to say, 
from the sum which is claimable from you. 
And we will allow credit for such sum 
as you may name as expended. Wa will not 
raise any objection, 

"6. The trees which are not to be cut are 
Moha, mango, jack-tree, tamarind, Harda. 
Excepting these—as to the remaining trees, 
that is to say, teak, blackwood, Tivas, Injayli 
and all other kinds of trees—you should cut 
the same, and making charcoal of them, 
remove the same. As to the kiln for “manu. 
facturing charcoal which will be made—the 
same should be made in open spaces, and you 
should take as must quantity of grass and 
loppings only as may be required for the 
kilns. 

^7. Asto the period of five years which 
has been stated above—if any obstruction 
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be caused to you during the same, then, for 
the period for or during which you may be 
obstructed, we will give extension. 

"8. You should not cause obstruction to the 
taking of wood required by us and our 
tenants for ploughs, &2., for purposes of 
agriculture. 

9. You should not cause obstructioi to our 
taking grass, loppings, &c., for bur.ing the 
ground, for our and our tenants’ agricultural 
operations.” 

It is to be observed that this is & contract 
for the cutting of all kinds.of trees to be 
converted into charcoal upon the ground 
excepting such trees as produce fruit or other 
forest produce. Itis, therefore, an agree- 
ment distinguishable from that set out in 
the report in Seent Chettiar v. Santhanathan 
Ohettiar (1) where it was held that an 
ag^eement which provided for the taking 
of produce as well as for cutting timber 
required registration. 


A The learned Chief Justice in that case said: 
It has long been settled that an agreement 
for the sale and purchase of growing grass, 
growing timber or underwood or growing 
fruit, not made with a view to their im. 
mediate severance and^removal from the soil 
and delivery as chattels to the purchaser, 
is a contract for the sale of an interest in 
land.” 
This is a contract of the same nature as that 
in Marshall v. Green (2), where the plaintiff 
-sold to the defendant a quantity of timber 
trees {growing upon the land with 
liberty to the defendant to go on to the land 
to remove the trees, and it was held that 
the sale of growing timber to be taken away 
as soon as possible by the purchaser was not 
a contract for sale of land, or any interest 
therein, within the 4th section of the Statute 
The same conclusion was arrived 
EC. by Mr. Justice Aikman of the Allahabad 
High Court in Mathura Das v. Jadubir Thapa 
(3). He held that the document there 
under consideration was nob one which con- 
. veyed an interest in immoveable property. 
He said: “In my opinion, it is nothing but 
an agreement by the opposite party where- 
by he sold the trees standing in a certain area 
of land. These trees were sold, not that the 
(1) 20 M. 58. 
(2) (1875) 1C. P. D. 35; 46 L. J. C. P. 153; 83 L, 
T, 404; 24 W. R. 176. 
g (3) 28 A. 277; A, W.N. (1906) 4; 3 A. L. J. 138, 


produce thereof might be enjoyed, bat simply 
with a view to their being cut down and 
removed. The document provides that the 
cutting was to begin from the day of exe- 
cution. The fact that the applicants were 
io be allowed to cut down and remove the 
timber for a space of two years would not, in 
my opinion, render the transaction a transfer 
of an interest in immoveable property.” 

We are of opinion that the trees which 
the agreement now under consideration refers 
to, were standing timber within the meaning 
of the Transfer of Property Act, and, as such, 
were not immoveable property, 


The agreement, therefore, of the 13th 
of February 1905 is an agreement relating to 
moveable property and not to immoveable 
property. 


In the same year, 1905, a sunib was instituted 
in tbe Court of the Second Class Subordinate 
Judge at Kalyan (being Civil Suit No. 92 of 
1905) by the purchaser of the timber, under 
the agreement already mentioned, and his 
vendors, against the purchaser of the timber 
standing upon the share of the owner of the 
other 16th in the two jungles and his vendor, 
for possession by partition of their 15/1Sth 
share in the jungles mentioned in the plaint, 
by separating the share of the defendant No. 
1, alleging that the land was enjoyed by each 
sharer separately but that the jungle was 
joint and that the plaintiff had purchased on 
the 13th of February 1905 the jungles of the 
co-sharers of the defendant No. 1 and that 
the defendant No. l had sold the jungle 
to the defendant No, 2 and that the defend- 
ants obstructed the plaintiff in the enjoy- 
ment of the jungle, hence the suit for parti- 
tion, lt was, therefore, a suit instituted by 
the owners of 15/16th of that jungle together 
with the person interested under the contract 
already referred to in the standing timber 
growing upon that jungle for possession. 
On the 17th January 1908, a decree for 
possession was passed in favour of the plain- 
tiffs. On the 15th of October 1908, the 
plaintiff Alisaheb, as purchaser of the stand. 
ing timber of the 15 annas share in the jungle, 
instituted this suit to recover damages from 
the purchaser of the standing timber upon 
the other anna share and the owners of 
that share on the ground that the first 
defendant had converted the standing trees 
into charcoal, . 
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The learned Subordinate Judge has found, 
and ibis not disputed on appeal to us, that 
the conversion complained of had occurred 
before the former suit, that is, Suit No. 92 
of 1905, was instituted and the plaintiff knew 
of it. On those facts, the learned Subordinate 
Judge held that the present suit was barred 
by the provisions of section 43 of the Code 
of Civil Procedure, on the ground that the 
claim for damages is part of the same cause 
of achion as the claim for possession of im- 
moveable property. 

For the reasons already given, we do not 
agree with his conclusion that the plaintiff 
had an interest in immoveable property. 
But this difference of opinion cannot, we 
think, help the plaintiff, for, if he had con- 
tracted for and acquired the right to the 
standing timber on 15/18th of the jungle and 
that had already been wrongfully converted 
by the defendant No. 1 to his use at the time 
of the first suit, the plaintiff was boand to 
claim compensation in Suit No. 92 of 1905 
in respect of that conversion, and he canuot 
now sue for damages as if à fresh cause of 
acbion had arisen. 

-It is also to be observed that this suit, being 

filed in October 1908, appears to be barred 
-by limitation on the footing of the plaintiff's 
interest being in moveable property. 

For these reasons, we affirm the decree of 
the lower Court and dismiss the appeal with 
costs. 

Decree confirmed. 


(s. c. 10 M. L. T. 251; (1911) 2 M. W. N, 225.) 
MADRAS HIGH COURT. 
Rererrep Case No. 18 or 1910. 

August 22, 1911. . 
Present: —Mr. Justice Ayling and 
Mr. Justice Spencer. 
Y. ANDIAPPA CHETTY— PLAINTIFF 
versus 
P. DEVARAJULU NAIDOO maviNG DIED, 
HIS SON AND.LEGAD REPRESENTATIVE ALAGA- 
SINGARI NAIDOO AND ANOTHER— 


DEFENDANTS. 

Limitation Act (XV of 1877), s. 19—Acknowledg- 
ment of liability—Creditor demanding payment of 
money —Debtor’s letter asking for copy of account or 
inspection of account-bpoks—Construction of document 
— Value of precedents, 
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Unless the language of the document be identi- 
cally the same, a decision, upon the construction of 
one document, is nob of much assistance to the Court 
in construing another. Hach case must be treated on 
its own merits. 

Jogeshwar Roy v. Raj Narain Mitter, 81 C. 198, 
followed. 

A debtor's letter, in reply to a letter of demand in 
respect of a definite sum of money, asking for à^ copy 
of the account or for inspection of the account-books, 
doesnot amountto an acknowledgment of liability 
within the meaning of section 19 of the Limitation 
Act, 1877. 

Quincey v. Sharpe, 1 Ex.D. 72; 45 L. J. Ex. 347; 34 
L. T. 495; 24. W. R. 378; Sitayya v. Rangareddi, 10 M. 
259; Mani Ram Seth v. Seth Rupchand, 33 C. 1047; 
4 C. L. J. 94; 8 Bom. L. R. 501; 10 C. W. N. 874; 1 M. 
L. T. 199; 3 A. L. J. 525; 16 M. L. J. 305 2 N. D R. 
180 (P. C.), distinguished. 

Where there is an acknowledgment of liability in 
respect of a right and it is sought to use such 
acknowledgment for’ starting a fresh period of 
limitation, the right acknowledged must be of the 
same description as the right which is the subject of 
the suit. Thus in a suit for the balance due on taking 
accounts, an admission that accounts must be taken 
and settled, would bea pertinent acknowledgment 
but it might be otherwise in a suit brought to recover 
a definite sum of money. 

Where a tradesman sends a bill for a certain sum 
with the words “to account rendered”, and the cus- 
tomer replies “please send me a detailed bill”, such , 
words would not amount to an admission of liability. 

Case stated, under section 69 of Act XV of 
1582, by the Registrar of the Court of Small 
Causes,in Small Cause Suit No. 19117 of 
1909. . 

Facls.—This was a reference made by 
the Presidency Small Cause Court under sec- 
tion 69 of the Presidency Small Cauce Courts 
Act under the following circumstances. Plain- 
tiff and defendants had mutual dealings 
of letting and hiring boats. At the end of 
each year the amount due from the one 
to the other was made up and a bal- 
ance struck. Plaintifi’s case was that in 
January 1907, a balance was so struck and 
he now ‘sued to recover the same as per his 
statement of accounts. Defendants pleaded, 
inter alia, bar by limitation. Two letters 
sent by defendants in reply to a notice 
of demandfrom plaintiff’s pleader were re- 
lied on by plaintiff as saving limitation by 
an acknowledgment which they contained. 
The Chief Judge of Small Causes, before 
whom the case cameon for hearing, found 
that there were no mutual, open and current 
accounts between the plaintiff and defendants 
and dismissed the suit as barred by limita- 
tion, as in his opinion the letters didnot con- 
tain any acknowledgment of liability within 
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section 19 of the- Limitation Att. He dis- 
tinguished the cases in Quincey v. Sharpe (1); 
` and Sitayya v. Rangareddi (2) and relied on 
Jogeshwar Roy v. Ray Narain Mitter(3). Plain- 
tiff preferred an appeal to the Full Bench of 
the Small Cause Court. In appeal, the Chief 
Judge and 3rd Judge were of opinion that the 
suit was barred by limitation while the 2nd 
Judge held that the letters Exhibits A and B 
contained an acknowledgment of a liability 
and thus saved limitation. The letters were 
in these terms: “With reference to your 
letter, dated 2nd instant, I request youto be 
so good as to furnish me with a copy of a 
statementof account” and "I wish to exa- 
mine the account as my accounts do not 
show such an amount mentioned in your 
letter. I, therefore, request you. will please 
forward the copy of the account or instruct 
your client to send his gumashta with his ac- 
counts.” Consequent on this difference of 
opinion, this reference was made. 

Mr. Md. Ibrahim Sahib, for the Plaintiff 
contended that the cases in Quincey v. Sharpe 
(1) and Sitayya v. Ranyareeddi (2) and 
the Privy Council case in Mant Ram Seth v. 
Seth Rupchand (4) were in point. It has been 
held in these cases that calling for an account 
constituted an acknowledgment of Hability, 
that here the letters contained a tacit admis- 
sion that something was due, thatthe exact 
‘amount wasa matter of looking into the'ac- 
counts and that the suit was nob barred. by 
limitation. 

: Mr. M. Kunjunnz Nate, for the Ist Defend- 
aut, contended that section 19 of the Limi- 
tation Act contemplated acknowledgments of 
liability (1) as toa right and (2) as to pro- 
perty. Wherethe acknowledgment was of a 
right (e. g., to account), then the liability was 
.& legal inference in the words of theit Lord- 
ships ofthe Privy Council. This distinction, 
if kept in view, will explain the cases, quoted 
in Sitayya v. Rangareddé (2) and Mani Ram 
Seth v. Seth Rupchand (4). There was an 
acknowledgment of liability. in respect of 
-right to account which was admitted to exist 
in those two cases. Defendants in those 


cases further admitted liability to pay what 
(1) Ex. D. 72; 45 L. J. Ux. 347; 34 L. T. ee wW. 
R. 373. 
(2) 10 M. 259. 
(3) 31 C. 195. 
(4) 88 C. 1047; 4 C. L. J. 94, 8 Bom. L. R. 501; 10 


C. W. N. 874; 1 M. L. T. 199, 3 A. D. J. 525; 16 ML. 


J. go; 2 N. L. R. 180 (P. €.) 
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was due. The case which came up nearest 
to the present case wasthe one reported as 
Jageshwar Roy v. Raj Narain Mitter (3). 

The case in Quincey v. Sharpe (1) was 
clearly distinguishable as that was a case’ 
of wages for work done and defendant 
had voluntarily called for accounts with 
a view to settle it. In the present case, 

it was found by the Chief Judge that the 
accounts were not mutual, open and current 
and this finding was not attacked either in 
appeal or in the reference. The words in 
the letter amounted to nothing more than a 
willingness on the part of the defendants to 
‘scrutinize the bill submitted by plaintiff. Ho 
also relied on Gash v. McLean (5); Morgans 
v. Rowlands (6); Venkata `v. -Parthasaradhi 
(7) ; Iitappan Ruthtravattat Nayer Avergal v. 

Nanu Sastri (8). The acknowledgment must 
be that of an existing liability or subsisting 
jural relationship. He also relied on 2 Irish, 
Reports, Equity 166. Each'ease has to be 
dealt with on its own merits [Jogeshwar Roy 
v. Raj Narain Mitter (3) ]. 


Mr. A. Sriranga Ohariar, for the 2nd De- 
fendant, relied also on Daya Nargin Tewary v. 
r^ Seoratarg of State for India in Oouncil 

The Vakil for the Plaintiff replied. 


Judgment.—two letters marked 
Exhibits A and Bin the Small Cause Suit 
"No. 19117 of 1909 have been referred by the 
Court of. Small Causes, Madras, under sec- 
tion 69 of the Presidency Small Cause Courts 
Act for our opinion whether they constitute 
acknowledgments of liability within section 
19 ofthe Limitation Ast. The letters run 
as follows :— 


: Exhibit A. 5 
E " Madras, 10th June 1908. 

os 

R. V. Seshagiri Row, n.4. 3.1, 
High Court Vakil, 

- Madras. 
Sir, . 

With reference to your letter dated 99nd 
insíant, I request you to be so.good as to 


. (5 2 N. W. P. H. C.R. 408. 

(6) 7 Q. B. 493; 41 L. J. Q. B. 187; 26 L. T. 855; 20 
W. R. 728. 

(7) 16 M. 220, 

(8) 26 M. 34. 

(9) 14 C. 256. ki 
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furnish me with a copy of a statement of 
accounts,” 

Exhibit B. 2 

“Madras, 18th June 1903, 
To 
M.R.Ry. R. V. Seshagiri Row, B.A. B.L., 
High Court Vakil, 
Madras. 
Dear Sir, 

With reference to your letter of the 2nd 
instant on behalf of V. Andiappa Chetty, 
Landing Contractor, Madras, L have to inform 
you that I wish to examine the accounts as 
my accounts do not show such an amount 
mentioned in your letter. I, therefore, re- 
quest you will please forward the copy of the 
account or instruct your client to send his 
gumashtha with his account books.” 

The cases cited at the bar and referred 
to in the judgments of the Judges of the 
Small Cause Court are Quiency v. Sharpe (1); 
Sttayya v. Ranga Reddy (2); Jogeshwar Roy 
v Rajnarain Mitter (8) and Maniram Seth 
v. Seth Rupchand (4). The circumstances 
of those cases seem to be all distinguishable 
from the present, but before proceeding to 
discuss them, we may say at once that we 
agree with the observation of Maclean C. J., in 
Jogeshwar Roy v. Raj Kumar Mitter '(3), 
that unless the language of the docu. 
ment be identically the same, a decision, 
upon the corstruction of one document, is 
not of much assistance to the Court in con- 
struing another. 

In Quiency v. Sharpe (1), the debtor took 
the initiation by asking his creditor for 
an account for work done before he received 
any demand to pay, thus implying that some 
work had been done and that it would have 
to be paid for. 

In Sttayya v. Ranga Reddy (2), the ac- 
‘counts which had to be taken were mutual, 
open and current accounts to which article 85 
of the Limitation Act applied and in Manzram 
Seth v. Seth Rupchand (4), the accounts 
were open and current, though the Privy 
Council, in the view that they took, found 
it unnecessary to decide whether they were 
also mutual and the learned Judges content- 
ed themselves with observing that the deal- 
ings were not the ordinary ones of banker 
and customer but rather in the nature of 
mutual accommodation s 

Section 19 of, the Limitation Act is so 
worded as to suggest that where there is 
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an acknowledgment of liability in respect 
of a right and it is sought to use such 
acknowledgment for starting a fresh period 
of limitation, the right acknowledged must 
be of the same description as the right 
which is the subject of the suit. Thus in 
a suit for the balance due upon taking ac- 
counts, an admission that accounts must be 
taken and settled would be a pertinent 
acknowledgment but it might be otherwise 
in a suit brought to recover a definite sum 
of money. 

So also it is rob difficult to see that 
asking an accountin response to a creditor's 
demand may be avery different thing from 
acknowledging the necessity of settling ac- 
counts when a creditor bases his right upon 
accounts. 

The decision in Jogeshwar Roy v. Raj 
Narain Mitter (8) is quoted in support of 
the view taken by the majority of the 
Judges who made this reference. There a 
house owner who received from a contracte? 
a bill for building work done by him wrote 
that the bill was inoorrecb in parts and 
that the work was unfinished but promised 
to examine the work and the estimates and 
830 what was due. It was held that this 
was not an acknowledgment of liability 
within the meaning of section 19 of the 
Limitation Act. i 


In point of fact, however, none of these 
cases really stand on a parallel footing- to 
that with which we are now dealing. Hach 
case must be treated on its own merits. 
From a consideration of the wording of 
Exhibits A and B, we are of opinion that 
they do not contain any acknowledgment ^ 
of liability sufficient to save limitation. 
We think there is much force in the com- 
parisod made by the Chief Judge of Small 
Cause Court between the request of the 
first defendant in Exhibit A for a copy of 
a statement of accounts and the case of a 
tradesman who sends a bill for a certain 
sum with the words ` To account rendered ” 
to which the customer replies, “ Please 
We agree with 
him in thinking that such words would 
not amount to an admission of liability. 


The expression by the second defendant 
in Exhibit B of a wish to examine the 
contractor’s account does not carry the 
matter further. The questions referred to 
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us must, therefore, be answered in : e 
negative, 





: (s. c. 13 Bom. L. R. 905.) 
BOMBAY HIGH COURT. 
Seconp Cryin Arrear No, 26 or 1910, 
July 27, 1911. 
Present:—Sir N. G..Chandavarkar, Kr., 
Judge, and Mr. Justice Hayward. 
BAI SAMRAT AND orHers—APPELLANTS 
versus 
SARDARSANG HAMABHAI— 


RESPONDENTS, 

Mpecific Relief Act (of 1877), s. 56—Injunction, 
when should be granted—Actual invasion of right— 
Future invasion intended—Nature of evidence— Discre- 
tion— Damages — Practice—Talukdari estate—Partition 

. suit—Suit for injunction by usufructuary mortgagees of 
share. 

Where an actual invasion of a legal right has taken 
place and other circumstances of the case show that 
the invasion is likely to continue, the proper remedy 
in such a case is by injunction as laid down in section 
56 of the Specific Relief Act. To say thatthe plaintiff 
onght to sue for damages every time that the right is 
invaded is to drive him to a multiplicity of suits. 

Apaji Patil v. Apa, 4 Bom. L., R. 534; 26 Bom. 736, 
followed. 

In a suit for permanent injunction, it is not neces- 
sary that any positive evidence should be led by the 
plaintiff for the purpose of showing that the defend- 
ant intended invading the rightsfor the subsequent 
yearsalso. Thitis a question which can be deter- 
mined on the probabilities of the case, the surrounding 
circumstances, and by the light of the conduct of the 
defendant in the actual, obstruction which he has 
caused in one year and with reference to the attitude 
which he has adopted inthe suit. 

The Court has jurisdiction to give damages where 
relief by way of injunction only is sought bat the 
right to ib is not proved. 

Kaliandas v. Tulsidas, 1 Bom. L. R. 459; 23 B. 786, 
followed. 

Where the plaintiffs have been in receipt of their 
share of the produce of a Yalukdari estate as usu- 
fructuary mortgagees for several years, and thgy have 
been enjoying the property as tenants in common, a 
suitfor a permanent injunction to restrain the defen. 
dant from obstructing them in the enjoyment of their 
right as such mortgagees is nota suit for partition 
but a declaration of the right which the plaintiffs 
have as usufructuary mortgagees. 


Second appeal from the decision of the 
Additional First Class Saburdinate Judge, 
A. P., at Ahmedabad, in Appeal No, 149 of 
1909, reversing the decree passed by the 
Subordinate Judge at Dhandhuka, in Civil 
Suit No. 155 of 1906. 

Mr. L A. Shah, for the Appellants. 

Mr. N. M. Samarth, for the Respondents. 

Judgment.—tThe suit was brought 
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by the appellants, as usufructuary mortgagees, 
claiming relief by: way of apermauent injunc- 
tion to restrain the defendants from obstruct> 
ing them inthe enjoyment of their right as 
such mortgagees, 

The Subordinate Judge who tried the 
suit found upon the evidence that in the 
Samvat year 1962 the defendants did ob. 
struct and adopted “a really ingenious 
method” of harassing and harming the 
plaintiffs. Accordingly, he granted injunc- 
tion only in respect of the produce, which 
the plaintiffs were entitled to get in res- 
pect of their mortgage forthe Samvat year 
in question. But as to the future years, the 
Subordinate Judge rejected the claim for 
injunction upon the ground that there 
was nothing to show that the defendants 
intended to invade or would invade the plain- 
tiffs’ rights. 

There was an appeal by the defendants 
and cross-objections were made by the 
plaintiffs. So far as the injunction grant- 
ed by the Subordinate Judge in respect of 
the produce of one year was concerned, the 
lower Appellate Court held that the plain- 
tiffs were not entitled to that relief, hav- 
ing regard to the provisions of section 54 
of the Specific Relief Act. In other words, 
in the opinion of the Appellate Judge, re- 
medy by way of injunction was not the 
proper relief, because the plaintiffs could 
get damages in respect of the wrong. Now, 
that view would be correct if we were to 
look to the interruption or obstruction for 
the single year, and if that interruption 
or obstruction was not evidence, either by 
itself or taken with other circumstances, of 
& threat on the part of the defendants to 
continue to invade the rights of the plain- 
tiffs in future years, soas to destroy them 
altogether as the rights of the usufruc- 
tuary mortgagees. On this point the lower 
Appellate Court may usefully be referred 
to the decision of this Court in  Apaj 
Patil v. Apa (1), where Jenkins, O. Ja 
after quoting the provisions of section 54 of 
the Specific Relief Act, says :—“It appears 
to us that where a legal right, violated by 
another under colour of title, is established, 
the recurrence of violation cannot in ordi- 
nary cases be adequately met by damages, 
nor can those damages be satisfactorily 
ascertained.” Therefore, if such actual in- 

(1) 4 Bom. L, R. 634; 26 B. 735° 
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vasion of the right as has taken place, and 
other circumstances of the case, show that 
the invasion is likely to continue, then to 
say that the plaintiffs ought to sue for 
damages every time that the right is invad- 
ed isto drive them to a mulitiplieity of 
suits, whereas section 56 says the proper re- 
medy in such a case is by injunction. So the 
ground- given by the lower Appellate Court 
for reversing the decree of the Subordinate 
Judge fails. 

Then, on the other question, on which 
both the Courts below have agreed, name- 
ly, that the plaintiffs ore not entitled to 
a permanent injunction in respect of the 
years subsequent to the Semvat year 1962, 
what has already been said answers that 
point, It is nob necessary that any posi- 
tive evidence should beled by the plaintiffs 
for the purpose of showing that the de- 
fendants intended invading the rights for 
‘the subsequent years also. That isa ques- 
tion which can be determined on the pro- 
babilities of the case, the surrounding cir- 
cümstances, and by the light of the conduct 
of the defendants in the actual obstruction 
which they have caused with reference to 
the produce of one year, and with reference 
to the attitude which they have adopted in 
the present suit. In the present suit they 
have denied the plaintiffs’ title. The lower 
Appellate Ccurt has not found whether 
the obstruction complained of by the plain- 
_ tiffs forthe Samvat year 1962 is proved 
or nob, nor has it found any of the facts 
which would be required for the purpose of 
deciding the question whether a permanent 
injunction ought to go in respect of the sub- 
sequent years. The suit having been dis- 
missed upon & preliminary point, we must re- 
verse the decree of the lower Appellate Court 
and remand the appeal for a fresh hearing 
on the merits . 

Mr. Samarth, in supporting the decree 
of the Court below, has urged before us a 
point which waa decided against him both 
“by the Subordinate Judge in the Court 
of first instance, and the Subordinate 
Judge with, appellate powers. He argues 
that the suit is nob maintainable under 
the provisions of the Talwidarz Act, ac- 
cording to which no Court shall entertain a 
suit for partition of the Talukdari estate, 
It is contended that the present suit for 
relief by way of a permanent injunction 


is really a guib for partition in the dis- 
guise of a suit for,a declaration and an 
injunction. But both the Courts below 
have found upon the evidence that the 
plaintiffs have been in receipt of their 
share cf the produce as usufruetuary mort- 
gagees.for several years and that they have 
been enjoying the property as teuants-in- 
common. Having regard to that finding of 
fact, ibis clear to us that what is sought is 
not partition but a declaration of the right 
which the plaintiffs have as usufructuary 
mortgagees, 

Should the Court below find on a con- 
sideration of the circumstances of the case 
that the proper relief fo grant to the 
plaintiffs is by way of damages, not by an 
injunction, it should grant that relief in- 
stead of referring the plaintiffs to a separate 
suit. The Court has jurisdiction to give 
damages where relief by way of injunction 
only is songht butthe right to it is not prov- 
ed : Kaliandas v. Tulstdus (2). 

We must, therefore, send the case back for 
disposal according to law. All costs including 
those of this appeal to-be dealt with by the 
lower Appellate Court. 


Decree reversed; 


f ; Case sent back. 
(2) 1 Bom. L, R. 459; 23 B. 786. 





(s. c. 10 M. D, T. 256; (1911) 2 M. W. N. 231.] 
MADRAS HIGH COURT. 
First Civin APPEAL No, 292 ow 1909, 
August 24, 1911. 

Preseni:—Sir Arnold White, Kr., Chief 
Justice,"and Mr. Justice Phillips. 
PAMURLAPATI ANKIVEDU AND ANOTHER 

e —DEFENDANTS— APPELLANTS 


SAMURLAPATI SUBBIAH AND 0THERS—/ 


PrAINTIFFS— RESPONDENTS. / 

Morigage—Iquity of vedemption Construction of 

deed—hease io mortgagee—One transaction —fT'etter on 
redemption. 

A. deed of morígage provided thatif the mortgage 
amount was satisfied out of the property before the 
expiry of 12 years, the mortgagee would be entitled 
to remain in possession until the expiry of 12 years. 
The mortgagor himself discharged tho debt before 
the expiry of 12 years: 

Heid, that on a proper construction of the deed, 
the mortgagor was entitled to redeem and the mort- 
gagee could nof claim fo retain possession fill the 
expiry of 12 years. 


4 
versus / 
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Where a mortgage and a lease “to the, mortgagee 
were executed on the same day, and the ldase referred 
to the mortgage: held, that they were not independent 
transactions, but must be read together. 

. Leases between a mortgagor and a mortgagee to 
last during the pendency of a mortgage are not bad 
in themselves. But the continuance of such leases 
after the mortgage debt is satisfied is a fetter on the 
equity of redemption which the Court ought not to 
enforce. 

Mahomed v. Ezakiel, 7 Bom. L. R. 772, referred to. 

Ramasami Pattar v. Chinnasami, 24 M. 449; Morgan 
y.’Jeffryes, (1910) 1 Ch. 620; 79 L. J. Ch. 360; 74 J. P. 
154; 26 T. L. R. 324, relied upon. 


Appeal against the decree of the District 
Court of Guntur in Original Suit No. 66 of 
1908, dated the 6th November 1909. 

The Hon'ble The Advocate- General, for the 
Appellant. 

Mr. V. Visvanadha Sastri, for the 1st Re- 
spondent, 


Judgment.—aAs regards Exhibit II, 
it is not contended that under that instru- 
ment the plaintiff is not entitled to pay off 
the mortgage debt at any time. He has in 
fact paid it and we understand that the mort- 
gagee has received it but the Advocate 
General has contended that notwithstanding 
this, the mortgagee is entitled to remain in 
possession until the expiry of the twelve 
years, the period of the mortgage as provided 
in the deed. The question whether the pro- 
visions of the deed are enforceable on 
the ground that they fetter the right to 
redeem, of course, only arises if the parties 
intended when they executed the deed that 
the mortgagee should be allowed to remain in 
possession in the event which has in fact 
happened in this case, vis., discharge of the 
debt by the mortgagor. On the construction 
of Exhibit II, we do not think the parties so 
intended. The Advocate General, relies on 
the provision in the deed that as soon as the 
debt is discharged, the mortgagee shall pay 
rent to the mortgagor. The contingency 
contemplated in the deed was the satis- 
faction of the mortgage amount out of the 
property before the expiry of the twelve 
years. In this event the mortgagee was to 
be entitled to remain in possession antil the 
expiry of the twelve years on payment of 
the rent provided in the deed. 

The deed contains no express provision, 
under which the mortgagee can claim to 
remain in possession if tte mortgagor himself 
discharges the debt. Inouropinion so far 
as Exhibit Ilis concerned, on payment of 


the mortgage debt by the mortgagor, he is 
entitled to redeem. Even if on the true con- 
struction of the instrument the parties in- 
tended that the mortgagee should remain in 
possession after the payment of the mort- 
gage debt, we think such an agreement would 
be unenforceable as fettering the right to 
redeem. 

As regards Exhibits III and IVA, which 
were executed on thesame day and which 
must, undoubtedly, in our opinion, be read 
together, the case stands on a different foot- 
ing. Under these instruments, the mort- 
gagee claims the right to be in possession as 
from 1915. The question of his right to 
possession under these instruments has, 
therefore, not yet arisen and will not arise 
until1915. In any view it seems to us that 
so far as these documents are concerned, he 
has no right to possession now. When 
Exhibit III was executed the mortgagor 
could not put the mortgagee into possession 
since on that date the mortgagee under 
Exhibit II was already in possession. This ig 
probably the reason why it was thought neces- 
sary to execute two documents. The fact there 
were two documents does not, of course, in itself 
show there were two independent transactions. 
The lease (Exhibit IVA) is a lease for 
twenty years as from 1915. It recites the 
mortgage and expressly provides for the pay- 
ment of mortgage debt by the mortgagor, It 
contemplates the mortgagee remaining in 
possession notwithstanding this payment and 
provides that after deducting expenses the 
balance shall be paid to the mortgagor ag 
rent, we do not think the lease can be re- 
garded as an independent transaction and its 
effect is to keep the mortgagor out of posses- 
sion of the mortgaged property notwith- 
standing the discharge by him of the 
mortgage debt. Ləases between a mortgagor 
and a mortgagee to last during the pendency 
of a mortgage are not bad in themselves 
Mohamel v. Heakiel (1). But in the casa 
before us the documents expressly contemp- 
lated the continuance of the lease after the 
mortgage debt. We think this is a fetter on 
the equity of redemption which the Court 
ought not to enforce. See Ramasum: Pattar 
v. Chinnasawmi (2), Morgan v. Jeffreys (3). 

The appeal is dismissed with costs. 


Appeal dismissed 
m dm LE. Um e (3) AMAD 
. 620; 79 L. J. Ch, 860; eP. ; 
26 T. L, R. 324. eee 


384 


CHAGAN CHUNILAL V. BUKA BARZU. 


(s. c. 18 Bom. L. R. 891.) 

. BOMBAY HIGH COURT. 
&gcosp Civit APPEAL No. 290 or 1910. 
July 24, 1911. 
Preseut:—Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Hayward. 
OHAGAN CHUNILAL—APPELLANT 
versus 


SUKA BARKU-—-HRzsPONDENT. 

^ Waiver —Instalments—Default— Receipt. of over-due 

instalments—Right io insist on punctual prymeni— 
ice, 

A obl; A, and B. entered into & contract whereby . 
A. agreed to sell to B. certain lands for Rs. 1,000. B. 
was put in possession thereof on the day of contract. 
The material stipulations in the contract were: (1) 
that the purchase-money should be paid annually by 
instalments of Rs. 100 each on a certain date fixed in 
the contract; (2) that in case of default in the pay- 
ment of the first instalment on the due date, A. should 
be entitled to recover it as rent and sue for posses- 
sion of the lands; (8) that, in case of default in the 
payment of any three or four subsequent instalments 
onthe due dates, A. should be entitled to recover 
possession of the lands and claim the unpaid instal- 
ments as rent; (4) that till the payment of all the 
instalments A. should continue owner of the lands. 

à ued B. for possession ou the ground that there 
‘aa tes a proach of the contract by B. who had, 
by non-payment of three successive instalments of 
1904, 1905 and 1906, put an end to the contract. The 
suit was dismissed by the lower Courts on the ground 
that there was distinct waiver by A. as regards two 
of tho instalments and most probably as regards the 
third. Ib was also proved that A. had dealt with B. 
in respect of the first three instalments in such a 
manner as to lead B. to believe that A. would not 
insist on the payment of the instalments on the due 
Pa as A. had dealt with B.as regards the first 
three instalments, in such a way as to show that A. 
did not insist on payment on the dates fixed by the 
contract, A. was nob warranted in law, after that 
course of conduct, in enforcing payment according to 
the strict terms of the contract without previous 
intimation to B. to that effect. There was no 
abandoument of the contract on the part of BR x : 

Corwall v. Henson, (1900) 2 Ch. 298; 69 L. J. Ch. 
681; 82 L. T. 735; 49 W. R. 42, followed. f 

Second appeal from the decision of the 
Assistant Judge of Kbandesh, in Appeal Nor 
969 of 1908, confirming the decree passed by 
the Subordinate Judge at Amalner, in Civil 


it No. 72 of 1908. 
Ae Qoyaji, with him Mr. W. B. Pradhan, 
for the Appellant. 

Mr. M; V. Bhat, for the Respondent. 

Judgment,—The appellant brought 
the suit, out of which this second appeal 
arises, to recover possession of the two lands 
in dispute under the terms of a contract 
for sale in writing between him and the 
respondent. By tha? contract, entered into 
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in 1901, the appellant agreed to sell to the 
respondent the lands for Rs. 1,000. 
respondent was put in possession thereof on 
the day of the contract, The material stipu- 


lations in the contract were these: — (1) that. 


the purchase-money should be paid annually 
by instalments of Rs. 100 each on a certain 
date fixed in the contract; .(2) that in case 
of default in the payment of the first instal- 
ment on the due date, the appellant should 


be entitled to recover it as rent and sue for. 


possession of the lands; (3) that, in case of 
default in the. payment of any three or four 
subsequent instalments on the due dates, the 
appellant should be entitled to recover pos- 
session of the lands and claim the unpaid 
instalments as rent; (4) thaton payment 
of all the instalments, the title to the lands’ 
Should be treated as having passed to the 


respondent by sale, but that, in the meantime, ` 


the appellant should continue owner thereof. 

The appellant alleged in-his plaint that 
there had been default by the respondent in 
the payment of the instalments of 1904, 1905 
and 1906. He, therefore, sued for possession 
on the ground that there had been a breach 
of contract by the respondent and that the 
latter had, by non-payment of instalments, put 
an end to the contract. 


The lower Appellate Court, agreeing in 


that respect with the Court of first instance, 
has found upon the evidence that there was 
“distinct waiver” by the appellant “as re- 
gards two of the instalments and most pro- 
bably as regards the third." The appellant 
bases his claim for possession on three sub- 
sequent defaults. But the lower Appellate 
Court has held that he is nob entitled to it, 
because, after he had dealt with the respond- 
ent in respect of the first three instalments in 
such a manner as to lead the latter to believe 
that he would not insist on the payment of 
the instalments on the due dates, and that 
“he bad no intention of carrying out the 
forfeiture clauses of the contract,” “it was 
incumbent on him” to give the respondent 
“notice that in future he intended to'enforce 
ihe terms of the contract.” . 

We concur in this view of the law upon 
the facts found. The appellant seeks relief 
substantially on the ground that the re- 
spondent abandoned the contract for sale and 
pub an end to it by failing to pay the 
instalments on the-dates fixed’ in the con- 
tract. The question is—has there been ab- 


The. 


a 


Vol. XII] 


MAHIPATI SURYA ROW V. SUBBAYAMMA ROW. 


andonment on the partof the respondent ? 
As to the first three instalments, the ap- 
pellant dealt with the respondent in such a 
way as to show that he did not insist on 
payment on the dates fixed by the contract. 
After thab course of conduct, he was not war- 
ranted in law in enforcing payment accord- 


ing to the strict terms of the contract, with-' 


out previous intimation to the respondent to 
that effect. ; 

- The case resembles, in its essential fea- 
tures, Oornwall v. Henson (1). In that case 
there having been default by the vendee 
(who as in the present case had been put 
in possession. on the date of the contract) 
in the payment of the purchase-money by 
instalmenta on.the due dates, the vendor re- 
sumed possession. The vendee sued for speci- 
fic performance; and the question was whe- 
ther the vendee had by his conduct abandoned 
the contract. It was found on the facts that 
the vendee had been generally in arrear with 
the instalments but that the vendor had 
from time to time allowed a postponement. 
All instalments had been accordingly paid 
by the vendee but after due date in each 
ease, except “the last... As this last instal- 
ment. had not been paid on the due date, 
the vendor claimed to treat the contract as 
abandoned by the vendee. It was held that 
he could not soclaim. The Master of the 
Rolls in his judgment said: “I think it is 
plain that the vendor never brought to the 
mind of the purchaser, so long as they were 


in communication with each other, that if he- 


did not pay the last instalment, the vendor 
would treat the contract as abandoned.” 

: The decree must be confirmed with costs 
without prejudice tothe rights, if any, of 
the appellant to recover any instalment or 
instalments under the contract, and’ tu his 
right to possession, in case any instalment ac- 
craing hereafter under the contract is not 
pad on the due date fixed thereby. 


-Decree confirmed. 
.(Q Q0) 2 Ch, 298; 69 L. J. Ch. 581; 82 L. T. 735; 
49 W. R 
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[s. c. 10 M. L. T. 295; (1911) 2 M. W. N. 308; 
21 M. L. J. 965.) 

MADRAS HIGH COURT. 
AÀrPEAL AGAINST Oper No. 223 or 1909. 
September 1, 1911. 
PrisiizaMe. Justice Sundara Aiyar and 
Mr. Justice Áyling. 

SRI RAJARAVU VENKATA KUMARA 
MAHIPATI SURYA ROW BAHADUR 
GARU -— CousTrER-PgriTIONE2-——DEFENDANT— 
APPELLANT 

s versus 
SRI RAJARAVU SUBBAYAMMA ROW 
BAHADUR GARU--PerrTIONER —DLAISTIFE 


3 — Resrov DENT. 

Mesne profits —Minor in possession — Court of Wards 
an charge—Remission of wvater-ta.» —Commission payable 
under Standing | Orders — Uncollected. rent—-Proportion 
of shares in the income oy a village -Income of one year. 

Although ordinarily in calculating mesne profits, 
publie taxes paid by the person liable would be deduct. 
ed, yel where the defendant was entitled to recoup 
himself by collecting the tax from the vyots in 
actual cultivation, the defendant is not entitled to 
credit for the amount remitted to the ryots simply 
because the ryots were poor and the crops failed. 

The defendant is not entitled to deduct the com- 
mission paid to the Court of Wards for the expenses 
of management. The defendant taking possession of 
the plaintiff'8 property could not ask the plaintiff to 
contribute iowards a specially effective modo of 
management adopted i in the defendant/s own interests. 

Tho defendant js also nob entitled todeduct the 
uncollected rent. 

The income of the respective portions of the vil. 
lage belonging to the plaintiff and the defendant in 
one fasli might be taken as prima Jacie evidence of 
the proportion of the income to which they’ were 
entitled in the previous jaslies. 

Bhawanee Deen Sahoo v. Mohun Sahoo, l N.W. P. 
H. C. R. 273, followed. 

Appeal against the order of the Court of 
the Subordinate Judge of Cocanada, dated 
the 29th April 1909 in E. P. No. 67 of 1909, 
Original Suit No. 25 of 1999. 

Mr. C. R. Tiruventatactartar, for the Ap- 


pellant. 

Messrs. M. V. Ratnan Naidu, K. Srinivisa 
Aiyangar and M. Purushotham Naidu, for 
the Respondent. 


sudgment.—This execution appeal 
relates to the mesne profits of certain lands 
for which the plaintiff obtained a dezree 
against the defendant. - While the litigation 
for the possession of lands was going on, the 
defendant’s estate was managed by the Court 
of Wards, the defendant being then a minor. 
The dispute relates to the mesne profits of 
faslies 1306 to 1315 incluse The appellant 
is the defendant and the plaintiff has put 
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in & memorandum of objections in which 
she impeaches the correctness of a portion of 
the order of the lower Court. 

The appeal relates to three points. The 
first of these raises the question whether the 
defendant is entitled to deduct the water tax, 
paid by him to Government while he was in 
possession in calculating the mesne profits 
due to the plaintiff. There is no doubt that 
ordinarily in calculating mesne profits public 
taxes paid by the person liable would be 
deducted, but in this case the defendant was 
entitled to recoup himself by collecting the 
tax from the ryots in actual cultivation of 
the land, and ib is admitted that, as a matter 
of fact, the Court of Wards took muchilikas 
from the ryots agreeing to pay the tax, A 
portion of the tax payable by the ryots was 
remitted by the Court of Wards and the 
question for decision is whether the defend- 
ant is entitled to credit for the amount so 
remitted. It was at first stated to us that 
the amount in question was written off as 


irrecoverable from the ryofs, but on examine’ 


ing the eyidence as given by defence witnesses 
Nos. 2,3 and 4, we find that, as a matter of 
fact, what happened was that the Court of 
Wards remitted a portion of the amount 
payable by the ryots. It does not appear 
that the amount in question was remitted 
on the ground that it was irrecoverable. The 
‘witnesses say thatas the ryots were poor and 
as the crops failed, the amount was remitted. 
This would be no justification for the remis- 
sion io the defendant as against the plaintiff, 
It is, therefore, unnecessary to consider whe- 
ther if the amount were actually irrecover- 
able from the ryots, the defendants would be 
entitled to credit for it, 
chariar contends thatin any event, the defend- 
ant, who was a minor during the years in 
question, could not be made liable for more 
than the amount heactually received whilst 
the estate was in the possession of the Court 
of Wards. But this question was not raised 
eibher in the lower Court or even in ihe 
grounds of appealto this Court and as it is 
impossible for us to say that if the question 
had been raised, the plaintiff might not have 
had an answer to make to it, we have refused 
to allow the matter to be argued. The Sub. 
ordinate Judge accepted the view of the 
Commissioner and based his judgment on the 
ground that as thg defendant took possession 
of the land which the plaintiff was entitled 
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to have in het possession, he cannot claim 
credit for the water-rate paid by him. But 
in the view we take of the case, it is unneces- 
sary to consider the correctness of this posi- 
tion. As we have found that the defendant 
has not shown thatthe whole water-rate paid 
by him to Government could not have been 
collected from the ryots, we must disallow 
the appellant’s contention. 

The next point raised relates fo the ques- 
tion whether the defendant is entitled to de- 
duct the commission of 2% per cent. paid 
to the Court of Wards under the Standing 
Orders of the Board of Revenue for the ex- 
penses of management over and above the 
cost of the establishment employed separately 
for the Pittapore estate. The Subordinate 
Judge was of opinion that the defendant was 
rob entitled to this deduction. There is no 
doubt that the management by the Court of 
Wards must have contributed considerably 
to efficiency hut it is difficult to hold that the 
defendant taking possession of the plaintiff’s 
property is entitled to ask her to contribute 
towards a specially effective mode of manage- 
ment adopted in his own interesis. We are 
of opinion that the Subordinate Judge was 
not wrong in disallowing the commission. 

The third and last point raised in the ap- 
peal relates to a small sum of Rs. 256 which 
the defendaut claimed a deduction of as 
uncollected rent. We see no reason to differ 
from the view taken by the Subordinate Judge 
that the defendant is not entitled to credit- 
forit. We must, therefore, dismiss the appeal 
with costs. The memorandum of objections 
relates to the correct amount of mesne profits 
which the plaintiff is entitled to recover for 
the Vemavaram. village. A portion only of 
this village was included inthe grant to the 
plaintiffemade by the late Raja of Pittapore. 
The remainder of the village was the property 
of the estate. The Court of Wards took pos- 
session of the whole village when it assumed 
management of the estate. The evidence 
shows that thelands in the whole village were 
leased together without any distinction bet- 
ween what belonged to the plaintiff and what 
formed a part of the estate. This continued 
to be the case until a division was made in 
execution of the plaintiff's decree and posses- 
sion was delivered to her of her portion. The 
Subordinate Judge has allowed the plaintiff 
for the ten years in question a sum cf about 
Re. SCO a year, The plaintiff claims, that she 
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is entitled to profits ab the rate of about 
Rs. 1,500 a year. Exhibit LII series, the 
Amarakan account for fasl’es 1316, 1309 and 
1218, shows that the income during those 
years was between Rs. 2,800 and Rs. 2,900 for 
the whole village; and the account Exhibit IV 
shows that that was the amount of income 
practically during the whole period in ques- 
tion.-These accounts, however, do not enableus 
to fix the income of the portion belonging to 
the plaintiff. There is general evidence on 
the side of the defendant that the lands of 
the plaintiff and of the defeudant were nearly 
equal in quality. The Subordinate Judge 
accepting this view proceeded on the foot- 
ing that the total income must be rate- 
ably divided between the plaintiff and the 
defendant according to the average belong- 
ing to each. The plaintiff contends that this 
view is wrong, and strongly relies on the 
fact that immediately after delivery was 
made to the plaintiff of her portion of the 
village, she was able to lease it for about 
Rs. 1,500, Exhibits F and G series are 
the muchilikas for fasizes 1316 and 1317 aud 
they apparently bearout the plaintiff's con- 
tention that she was able to rent her lands 
for Rs. 1,00. The ilth defence witness, 
who is the Karnam of the village, in cross- 
examination by the plaintiff, said that the in- 
come in fasl 1316 of the defendant's section 
of the village was about Rs. 1,400. This 
added to the amount for which the plaintiff’s 
portion was leased, brings up the total income 
of the village’ in 1316 to about Rs. 2,900, 
which is the amount shown for the previous 
years by the defendant's ,accounts. This is 


- strong evidence to show that the muchilikas 


taken by the plaintiff for 1316 were not got up 
for the purpose of helpirg her to swell the 
amount of mesne profits which she ‘might 
be ableto obtain in execution of the decree. 
The accounts show that there was practi- 
eally no ehauge in the income of the village 
from the year 13C6 to the year 1316 and 
the income of the respective portions belong- 
ing to the plaintiff and the defendant in 
1316 may be taken as prima facie evidence 
of the proportion in which they were entitled 
of the income of the village in previous faslies. 
See Phawance Deen Sahoo v. Mohun Sahoo (1). 
Ib was open to the defendant, and we are 
inclined to think it must have been in his 


power, to show what the actual income of the 
(IN. WPH C. R. 273. 
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two sections of the village was in previous 
years. He has not adduced any such evi. 
dence. Although the onus of proof lay in the 
the first instance on the plaintiff, the state- 
ment made by the Kernam in cross-examin* 
ation must be taken to lend strong support 
to the plaintiff’s case that the income of 
her section was Rs. 1,500, more or less. 
The plaintiff has not got much evidence to 
prove the precise.amount due to her. But 
we think, having regard to the Karnam’s eyi- 
dence already referred to, that she is entitled 
to not less than Rs. 1,400 a year. We shall, 
therefore, add to the amount allowed by the 
Subordinate Judge Rs. 500 a year for the 
mesne profits for each year or Rs. 5,000 in all. 
We modify the order of the Subordinate 
Judge as indicated above. 

The appellant will pay three-fourths of the 
respondent’s costs of the memorandum of 
objections. 

Order modified. ' 





(s. c. 13 Bom. L. R. 895.) 
BOMBAY HIGH COURT. 
S&gcoxp Civi, Aersan No. 861 or 1910. 
July 24, 1911, 

Present: —Sir N. G. Chandavarkar, KT., 
Judg&, and Mr. Justice Hayward. 
MAHOMED IBRABIM ABDUL 

RAHIMAN—- APPELLANT 
versus 
Sheikh HAMJA MAHOMEDALLY— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 11, Hap. IV 
— Res judicata—Redemption suit— uit dismissed—- 
Subsequent suit in ejectment— Distinction between two 
suits—Practice—Discretion—Power to decree redemption 
in case of ejectment—Redemption suit, scope of. 

In a previous suit, tho plaintiff sued for redemption 
of mortgage, allegiug that the defendent had taken 
the property in dispute in exchange for another pro- 
perty held by him as mortgagee. The suit was dis- 
missed on the ground that the mortgage set up by 
plaintiff and the exchange by way of, mortgage were 
not proved. Subsequently, plaintiff bronght the 
present suit-on his title as owner to eject the defend- 
ant as trespasser: 

Held, that the second suit was not barred as res 
judicata, , 

Shridhar Vinayak v. Narayan valad Babaji, 11 B. H. 
C. R. 224; Govinna valad Shivaji v. Ganu valad Balaji, 
(1876) P. J. 186; Bzvji v. Kaluram, 12 B. H. C. R. 165; 
Naro Balvant v. Ramchandra Tukdev, 13 B. 826, relied 
upon and followed. 

Guddappa v. Tirkappa, 25 B. 189, distinguished. 

The question whether any mater might and ought 
io have been made a ground of defence or attack in 
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& previous suit must depend on the facts of each case. 
One important test is, whether the matters in the 

_ two suits aro so dissimilar that their union might 
lead to confesion. 

Kameswar Peishad v. Rujkumari Ruttan Koer, 19 Y. 
A. 234 (P. CO); 20 C. 79, followed. 

The matter involved in a suit in ejeotment is 
essentially different from that involved ina suit for 
redemption. In the first place, where & person sues 
to eject, he sues as owner of the property; where he 
sues to redeem, he snes as owner of an interest in it, 
namely, the equity of redemption, and the defendant 
as mortgagee is sued as holding the property as 
security for the debt. Secondly, in a suit for redemp- 
tion, no question of title to tho property is neces- 
sarily involved, because, if the mortgage set up by the 
plaintiff is proved andalive,tho moitgagee cannot 
deny the mortgagor's title but must allow him to 
redeem and sue him separately on the question of title. 
If the mortgage is not proved, the suit fails indepen- 
dently of the question of title. 

Bapuji Navayen Sane v. Bapujirao bin Subhanrao, 
(1873) P. J. 49 and Santaji bin Patlu v. Bayaji bin 
Raghu, (1876) P. J. 17, followed. 

A mortgagor cannot dispute his own right to mort- 
gage for the reason that in a mortgage, the mortgagor 
covenants that atall events he has a good title. 

Cripps v. Reade, (1796) 6 T. R. 606: 3 R. R. 273 and 
Narayan Khandu Kulkarni v. Kalgaunda Birdar 
Patel, 14 B. 404, relied upon. 

The practice of the Bombay High Court to passa 
decree for redemption in a case in which the plaintiff 
has sued in ejectment, is purely in exercise of the 
Court's discretionary power. If cannot be maintained 
that the plaintiff failing in an ejectment suit ought to 
pray for the alternative relief by way of redemption 
when the Court is not bound to grant it as a matter 
of right. e 

Parshotam Bhaishankar v. Rumal Zunjar, 20 B. 196, 
relied upon. 


Second appeal from the decision of the 
Assistant Judge of Thana, in Appeal No. 
97 of 1910, confirming the decree passed by 
ihe Subordinate Judge at Mahad, in Civil 
Suit No. 233 of 1909. 

Mr. Coyajz, with him Mr. P. B. Shingne, 
for the Appellant. 

Messrs. S. S. Patkarand D. C. Virkar, 
for the Respondent. 

Judgment,--In holding the present 
suit barred as res judicatu by the previous 
suit No. 760 of 1906, the Courts below have 
misapprehended the nature of the two suits. 
The previous suit was for the redemption 
-of a mortgage; the present is one in ejectment. 
In the former, the plaintiff alleged that the 
defendant had taken the property now is 
dispute in exchange for another property 
held by him as mortgagee; and he sought 
to redeem it. The exchange by way of 
mortgage was held not proved and the suit 
was dismissed. {It was a decision that the 
plaintiff had not proved the mortgage set up 
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by him, and that, therofore, his suit for 
redemption did not lie. Now he sues on his 
titleas owner to eject the defendant as 
trespasser. “The relative rights and duties 
of owner and trespasser on the one hand and 
of mortgagor and mortgagee on the other 
are wholly different, and failure in a suit of 
simple ejectment does not, in our opinion, in 
any way bar the plaintiff in a subsequent 
suit to enforce his right to redeem as mort. 
gagor:” Shridhar Vinayak v. Narayan valad 
Babaji (1). The converse of it was held by 
Westropp, C. J., and Nanabhai Hari Das, J., 
in Govinda valad Shivaji v. Ganu valad 
Balaji (2). To the same effect is the Full 
Bench decision of this Court in Ravji 
v. Kaluram (3). These were, no doubt, 
decisions under the Code of Civil Procedure 
of 1859, which did not contain such a pro- 
vision as Explanation II to section 13 of the 
Code of 1882. But this Court followed 
Shridhar Vinayak v. Narayan valad Babaji 
(1) in Naro Balvant v. Ramchandra Tukdev 
(4), a ease under the latter Code. And the 
same provision is re-produced as Explanation 
IV to section ll of the present. Code (Act V 
of 1905), which applies to the suibin this 
Second appeal. 

The lower Courts would appear to have 
proceeded on the decision of this Court in 
Guddappa v. Tirkappz (9) in applying the 
rule of res judicata to the present case. Bat 
that decision rests on a different principle, 
There the first suit had been for possession 
claimed by the plaintiff asthe surviving co- 
parcener in a joint family as against the 
defendant treated as a trespasser. Fail. 
ing in that suit, the same plaintiff sued 
as reversionary heir, treating again the 
same defendant as trespasser. It was held 
that the second suit was barred, because, 
having regard to Explanation II to sec- 
tion 13 of the Code of Civil Procedure 
(Act XIV of 1882), in the previous suit he 
not only might but ought to have alleged his 
title as reversio.ary heir. Both the suits 
were in ejectment; in both the claim or title 
was that of owner; the only difference, as 
pointed out by Jenkins, C. J., at the conclusion 
of his judgment, was in the source of the 


(1) 11 B. H. C. R. 224. 
(2) (1876) P. J. 186. 
(3) 12 B. H. C, R 160. 
(4) 18 B. 326. 

(6) 25 B. 189. 
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title alleged. That made no difference as 
to the nature of the two actions. 

As observed by the Judicial Commitiee 
of the Privy Council in Kameswar Pershad 
v. Rajkumari Ruttan Koer (6), the question 
whether any matter might and ought to 
have been made a ground of defence ‘or 
attack in a previous suit musb depend on 


the facts of each case, and one important: 


test is, whether tbe matters in the two suits 
are so dissimilar that their union might 
lead to confusion. The matter involved in 
a suit in ejectment is essentially different 
from that involved in a suit for redemption. 
In the first place, where a person sues to 
eject he sues as owner of the property; 
where he sues to redeem, he sues as owner 
of an interest in it, namely, the equity of 
redemption, and the defendant as mortgagee 
is sued as holding the property as security 
for the debt. Secondly, in a suit for re- 
démption, no question of title to the pro- 
perty is necessarily involved, because, if the 
mortgage set up by the plaintiff is proved 
and alive, the mortgagee cannot deny the 
mortgagor's title but must allow him to re- 
deem and sue him separately on the question 
of title. That was held to be the law by 
this Court in Bapuji Narayen Sune v. Bapu- 
jirao bin Subhanrao (7) and in Santaji bin 
Patlu v. Bayaji bin Raghu (8). Nor can 
the mortgagor dispute his own right to 
mortgage, and that for the reason that in a 
mortgage the mortgagor covenants that at 
all events he has a good title: per Lord 
Kenyon in Cripps v Reade (9); see also 
Narayan Khandu Kulkarni v. Kalgaunda 
Birdar Patel (19). If the mortgage is not 
proved, the suit fails, independently of the 
question of title. 

It is true that it has been the practice 
of this Court to pass a decree for redemption 


in -a case in which the plaintiff has sued in ` 


ejectment. “That, as remarked in Parshotam 
Bhaishankar v. Rumal Zunjar (11) is purely 
in the exercise of the Court’s discretionary 
power; and it can hardly be maintained 
that the plaintiff failing in an ejectment 
suit ought to pray for the alternative relief 


(8) 19 IA. 234 (P. C.); 20 C. 79. 
(7) (1873) P. J. 49. 

(8) (1876) P. J. 17. 

(9) (1796) 611. R. 606; 3 R. R, 278. 
(10) 14 B. 404. 

(11) 20 B. 196. 
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by way of redemption, when the Court is 
not bound to grant it as a matter of right. 
For these reasons, the decree is reversed 
and the suit remanded to the Subordinate 
Judge's Court for trial on the merits ac. 


cording to law. All costs to be costs in the 
cause, 


Decree reversed, 


^ 


—— 


[s. c. 10 M. L. T. 298; (1911) 2 M. W. N. 328.] 
MADRAS HIGH COURT. 
First Civit, Aresar No. 120 or 1905. 
August 21, 1911. 

Present: —Sir Arnold White, Kr., Chief 
'^ — Justice, and Mr. Justice Phillips. 
VIRUTHUROYER MECHI VEERAPAT-' 
TAMUGNIPARIYADAYA VALLAVATTU 

TIRUMALA RAGURAMA JMMUDI 

KANAKA RAMAYA ALAGARAYA 

GOUNDER—PZAINTIFF — APPFULANT 


TETSUS 
MINAKSHI NAIDU AND OTHERS— 


DgFENDANTS—H ESPONDBNTS. 

Sale in exscution—Court auction —Construction —Evi- 
dence — Law at time of sale—View of the Privy Council 
on a mixed question of law and fact. 

In determining the effect of a Court sale, tho ques. 
tion is, whit did the Court intend to sell and what 
did the purchaser understand thathe bought. This 
is a question of mixed law aud fact and must be doter- 
mined by the evidence in the particular caso. . 

The evidence as to how the parties affected by the 
transaction themselves viewed it nt the time is of 
much greater value than evidence which may bo 
procurable some 20 years after the transaction took 
place. 

The state of the law as it was understood at the 
time of the sale is not conclusive, but is only evidence 
to be considered with the other evidence in the 
particular casein determining what the Court intend- 
ed to selland what the purchaser understood that 
he bought. 

Abdul Aziz Khan v. Appayasami Naicker, 27 M. 
181 at p. 142; Veerabhadra Iyer v. Ma:udaga Nachiar, 
84 M."188; 8 Ind. Cas, 1072; 1 M. W. N. 799, 9 M. L. 
T. 235; 21 M. L. J. 320, relied upon. 

Even where a judgment of the Privy Council does 
not operate as a res judicata, the fact that on a mixed 
question of law and facts the Privy Council camo to a 
certain conclusion carries great weight. 


Appeal against the decree of the Sabordi- 
nate Judge’s Court of Madura West in O. S. 
No. 40 of 1904. 

Mr. S. Srinivasa Atyangar, for the Appel- 
lant. . 

Messrs. T. Rangacharíar, and C. S. Vencutae 
charíar, for the 6th and 7th Respondents. ` 
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Judzment.—tTwo points were raised 
on appeal (1) that the Subordinate Judge 
was wrong in holding that the claim in 
the present suit was nob res judicata; (2) 
that he was wrong in holding that the 
entire estate in the zemindary and nob only 
the life-interest of the zemindar was sold in 
execution and purchased by the first defend- 
ant. We think the Subordinate Judge was 
right in holding that the whole estate was 
sold. This being so, it is not necessery for 
us to discuss the question of .res_judicata. 

As regards the second point, the question 
is what did the Court intend to sell and what 
did the purchaser understand thathe bought. 
This is a question of mixed law and fact and 
must be determined by the evidence in the 
particular casa. 

. Jt is true that when the sale in execution 
took place, it was the accepted law in Madras 
that the holder of an impartible zemindary 
could not encumber the corpus of the estate, 
so as to bind his co-parceners [See Abdul 
Aziz Khan v. Appayasamt Naicker 0)]. Mr. 
Srinavasalyengar relied strongly on the state- 
ment in the judgment of the Privy Council in 
this case that the parties must be taken to be 
bound by the law as it was understood when 
the sale took place. Ifhy this statement is 
meant that the state of the law as it was 
understood at the time is conclusive on the 
question, the observation is inconsistent with 
other decisions of the Privy Council to which 
reference is made in the judgment. and with 


earlier passages in the judgment. . The cases 
are alluded in the judgment in Veerabhadra 
Tyer v. Ma-udaga Nachiar (2). We think 


all that their Lordships meant by this 
passage was that the state of the law as under- 
stood at the time was evidence to be con- 
sidered -with the other evidence in the 
particular case in determining what the 
Court intended to sell and what the purfhaser 
understood that he bought. 

We do not think that the Judges, in stating 
in their judgment in Veera Sooappa Nayant 
v. Errapa Naidu (9), where it was held 
that full proprietary interest passed by the 


sale, that the sale in that case took place - 


after the decision of the Privy Council in 


(1) 27 M.131 at p. 142, 
(2) 34 M. 188; 8 Ind. Cas. 1072; 1 M. W. N. 799; 9 
M. L. T. 235; 21 M. L. J. 320. 
i 29 M. 484 at p. 490; 1 M. L. T. 287; 16 M. L, J. 
` . 
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Muttayan. «v. Zemindar of — Sivagiri. (4), 
intended toimply that, if the sale under 
consideration had “taken place before the 
decision of the Privy Council in that cage, 
they would necessarily have held that some- 
thing less than the full proprietary interest 
passed by the sale. 

We thinkthe Subordinate Judge applied 
the right test in determining whether the 
whole estate, or only a life-estate was sold and 
we are certainly not prepared to say he 
was wrong in holding that the whole estate 
passed. 

In determining the Aeston of what the 
Court intended to sell and the purchaser 
understood he bought, evidence as to how the 
parties affected by the transaction themselves 
viewed it at the time is of much greater value 
than evidence which may be procurable 


. some twenty years after the transaction took 


place. 

- In an application madein November 1880 
(Exhibit IX), the plaintiffs elder brother 
asked that his interest in the estate should 
not be seld on the ground, amongst others, 
that the debt sued for was incurred for im- 
moral purposes. It was not suggested that 
the whole of the zemindary was not liable to 
be sold. In fact the application was made 
upon the footing that the whole estate was 
liable to be sold. The other evidence is 
fully dealt with by the learned Judge and we 
need not discuss it. 

Then we have the judgment of the Privy 
Council in the suit brought by the plaintiff’s 
elder brother in 1882. Their Lordships ob- 
serve that on the document before them 
"they must come to the conclusion that the 
thing professed and intended to be sold and 
actually sold was not the father's share but 
the whole interest in the zamindary itself". 
Except certain oral evidence which the Sub- 
ordinate Judge did not believe, the materials 
for determining this question are the same as 
were before the Privy Council in 1888. We 
express no opinion asto whether the judg- 
ment ofthe Privy Council operates as res 
judicata but the fact that, on this mixed ques- 
tion of law and fact, the Privy Council eame 
to the conclusion at which they arrived at 
necessarily carries great weight. Mr. Sri- 
nivasa Tyengar has urged that the Privy 
Council had no occasion to consider and did 


not consider how the law was then understood 
(4) 6 M. 1; 9 I. A. 128; 12 C. L. R. 169, 
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with regard to the power of the.holder of an 
impartible zemindary to encamber the corpus 
of the estate. We are not called upon to assume 
that the Privy Council did not take this into 
consideration. Assuming they did not, we 
are certainly not prepared to say that, if they 
had, their decision would have been that 
only a life-estate was sold. 

We think the Subordinate Judge was right 
and we dismiss the appeal with costs. 

Appeal dismissed. 





(s. c. 18 Bom. L. R. 900.) 
. BOMBAY HIGH COURT. 
First Civit Arrear No. 40 or 1910. 
July 25, 1911. i 

Present:—Sir N. G. Chandavarkar, Kr, 

Judge, and Mr. Justice Hayward. 
NAGINLAL OHUNILAL—APPELLANT 

versus 
Tar OFFICIAL ASSIGNEE—Responpent. 

Presidency Towns Insolvency Act (III of 1909), ss. 7, 
86—Jurisdiction—Official Assignee in possession of pro- 
perty—Suit by stranger for possession—Right to sue— 
Question of title—Power of Insolvency Court—In the 
course of  insolvency"— Interpretation of Pune 
Extinction of common law right. 

Where the Official Assignee goes into possossion of, 
or claims, certain property as belonging to an in- 
solvent, while itis claimed by a stranger as his, the 
stranger is entitled by law to bringa suit against the 
Ofcial Assignee in a Civil Court. 

In ve Mapleback, Ex parte Butt, (1876) 4 Ch. D. 150; 
46 L. J., Bk. 14; 85 L. T. 503; 25 W. R. 108; 13 Cox. C. 
C. 374, relied upon. 

Section 7 of the Presidency Towns Insolvency Act, 
1909, is an enabling section and does not take away 
the jurisdiction ofthe ordinary Courts that already 
existed at the time the Act came into force. Nor 
does section 86 of the Act exclude the jurisdiction of 
the ordinary Courts. 

À right existing under the common law can be 
extinguished, no doubt, by an Act but the extinction 
must “be i in express language or by some nece:sary 
implication arising from any of the provisiens of the 
Act. 

Obiter dicta.—It is very doubtful whether it was 
intended by the Legislature that the Insolvency Court 
should have the power to decide questions of title, as 
between the Official Assignee anda stranger, with 
reference to property, which is claimed by the 
Official Assignee as the insolvent’s and which; on the 
other hand, is claimed by a stranger as his. It is 
also open to doubt whether such a question is one 
which, in the strict sense of the expression, may be 
said to arise “in the course of insolvency”. 

Appeal from order, passed by the District 
Judge of Broach, in Suit No. 12 of 1910. 

Mr. L. A. Shah, for the Appellant. ` 

Mr. Ratanlal Ranchhoddas, for the Respond- 
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vsudgment.—This was a suit brought 
by the appellant against the Official Assignee 
of ihe estate of Dayabhai Chhotalal Vakil, 
an insolvent, to obtain a permanent injunc- 
tion restraining the Official Assignee and an- 
other person from selling certain articles as 
belonging to the estate of the insolvent. In 
his plaint the appellant alleged that the 
articles in question belonged to him as owner 
but that the defendants had taken posses- 
sion of them as belonging to the insolvent. 
The plaintiff, therefore, claimed a permanent 
injunction and a declaration that the articles 
were of his ownership. 

The District Judge, in whose Court the 
plaint was filed, has held upon s consider- 
ation of sections 7 and 86 of the Presidency 
Towns Insolvency Act (III of 1909), that the 
Court has no jurisdiction to try the suit 
because -the only Court which could take 
cognizance of such a suit, is the Jn- 
solvency Court in the Presidency Town. 
We think that that view is not warranted 
by the provisions of the Acti in question. 

Section 7 provides:—'' Subject to the pro- 
visions of this Act, the Court shall have full 
power to decide P questions of priorities 
and all other questions whatsoever, whether 
of Jaw or fact, which may arise in any case 
of insolvency coming within the cognizance 
of the Court, or which the Court may deem 
it expedient or necessary to decide for the 
purpose of doing complete justice or making a 
complete distribution of property in any such 
case.” Now, the first observation that has 
to be made as to this section is that it is au en- 
abling section. It gives power to the Insol- 
vency Court to decide all questions of pri- 
orities, and all other questions, which may 
arise in any case of insolrency coming within 
the cognizance of the Court. It can hard- 
ly be disputed, in fact it is admitted, that 
before the Act came into force, the ordinary 
Courts had jurisdiction to entertain such 
claims against the Official Assignee. The 
Official Assignee merely steps into the shoes 
of the insolvent for the purposes of his 
rights and his liabilities. As has been point- 
ed out in In ve Mapleback, Ez parte Butt 
(1), "except where there is an offence against 
the bankrupt law, or against some law in 
favour of the creditors, the trustee is merely 
the legal representative of the debtor, with 


(1) (876) 4 Ch. D. 150; oe J. Bk. 144, 35 L T, 
508; 25 W. R, 109; 18 Cox. C Q. 974. 
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such righis as he would have had,if not 
bankrupt.” Therefore, if the Official Assignee 
goes into possession Of, or claims certain 
property as belonging to, the insolvent, where- 
as it is claimed by a stranger as his, then 
ihe stranger has by common law the right 
given to him of suing the Official Assignee, 
just in the same manner that he could have 
sued the insolvent, if he had not become bank- 
rupt. Now, such a right as this existing 
under the common law could be extinguished, 
no doubt, by an Act, but the extinction 
must be iu express language or by some 
necessary implication arising from any of the 
provisions of the Act. The language of sec- 
tion 7 is hardly adequate for the purpose 
of exlinguishing ihe common law right. 
Turther, the section in question says ihat 
“the Court shall have power to decide all 
questions of priorities and all other questions 
whatsoever.” It is very doubtful whether it 
was intended by the Legislature that the 
Court should have the power to decide ques- 
tions of title, as between the Official Assignee 
and a stranger, with reference to property, 
which is claimed by the Official Assignee 
as the insolvent’s, and which, on the other 
hand, is claimed by a stranger as his. Had 
that been the intention of the Legislature 
the wording of the section would have been 
that “the Court shall have power to decide 
all questions.” But, instead of wording it 
in that manner, the Legislature first of all 
brings in questions of a particular character, 
and then gives the general words “all other 
questions whatsoever.” On the principle of 
ejusdem generis, itis reasonable to argue that 
the Legislature did notintend questions of 
title to be brought for adjudication within 
the jurisdiction of the Insolvency Court. 
We need not, however, express any definite 
opinion upon that point. Itis sufficient to 
hold that section 7 does not take away “the 
jurisdiction of the ordinary Courts that al- 
ready existed at the time this Act came into 
force. 

Then we turn to section 86. That section 
provides: “If the insolvent or any of the 
creditors or any other persons is aggrieved 
by any act or decision of the Official Assignee 
he may appeal to the Court, and the Court 
may confirm, reverse or modify the act or 
decision complained of, and make such order 
as it thinks just.” Here, again, the language 
is sufficient to také away the right of suit 
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which every person had against the insolvent. 
before he became bankrupt, and which right 
the stranger continued to have as against 
the Official Assignee, as the legal represent- 
ative of the insolvent, All that this secs 
tion provides is that any person aggrieved 
by any act or decision of the Official As- 
signee may appeal to the Court, which means 
that if a person does feel that injustice has 
been done to him by any act of the Official 
Assignee, it is open to him to ask for redress 
at the hands of the Insolvency Court. But 
that does not shut out the jurisdiction of the 
ordinary Court. 

The language of section? of ‘the Act isa 
re production of section 102 of the English 
Bankruptcy Act of 1883, which again is a 
re-production of section 72 of the Bankruptcy 
Act of 1869. No doubt there is a clause in 
section 102 of the former, which is not to be 
found in our Presidency Towns Insolvency 
Act (III of 1909). That clause gave power 
to the Court of Bankruptcy in England to 
refer any difficult questions of law and of fact 
triable by a Jury, to the ordinary Court for 
determination. And it is argued by Mr. 
Ratanlal that from the omission of this 
clause from section .7 of the Indian Act, 
itis a legitimate inference that the Legis- 
lature here intended that the Insolvency 
Court alone ought to have jurisdiction to try 
all questions, including those of title, arising 
between an insolvent represented by the 
Official Assignee and any person claiming ad- 
versely to him. But where a stranger claims 
certain property as his, as against an insol- 
vent represented by the Official Assignee, it 
is open to doubt whether the question is 
one which, inthe strict sense of the expression, 
may be said to arise in the course of insol- 
vency. „But assuming it does so arise, the 
power given by the English Law to the Insol- 
vency Court to refer a question of law or fact 
to an ordinary Court does not necessarily 
exclude the ordinary jurisdiction of the latter 
Court to determine questions relating to the 
title of the insolvent to property as against 
a stranger. We must, therefore, hold that 
the lower Court had jurisdiction to try this 
suit. 

The order of the lower Court is reversed 
and the case sent back to that Court for trial 
on the merits. The costs of this appeal must 
be paid by the respondents. 

Decree reversed, 
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[s. c. 10 M. T.. T. 804; (1911) 2 M. W. N. 330.] 
MADRAS HIGH COURT. ~ 
First Civin Àpezan, No. 174 or 1909, 
September 1, 1911. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Spencer. 
MARMAVULA VENKATAKRISHNAY- 
YA—PLAINTIFF— ÀFPELLANT 
P versus 


ANNAPURNI AMMAMERIL BY GUARDIAN - 


BIDUREE SUBRAMAYYA-—DEFENDANT— 


RESPONDENT. 

Will—Validity—Mental condition of testator—Onus 
of proof— Finding of fact—Witness disbelieved by trying 
Judge —Duty of Appellale Court. 

Where cir:umstances are suspicious, it is for those 
who propound the Will to remove such suspicion and 
to prove affirmatively that the testator knew and 
approved of the contents of the document, and it is 
only where this is done that the onus is thrown on 
those who oppose the Will to prove fraud or undue 
influence. t 

Tyrrell v. Paintow, (1894) Pro. 151; 6 R. 540; 70 L. 
T. 463; 42 W. R. 343, relied upon. 

It is always difficult for Judges, who have not seen- 
and heard witnesses, 1o refuse to adopt the conclusions 
of fact of those who have, but that difficulty is greatly 
aggravated whereihe Judge who heard them has 

.formed the opinion that the witnesses are not wit- 

nesses of truth. This rule applies to cases where the 
Judge has disbelieved the witnesses partially as well 
as where he has disbelieved them in toto. In both 
cases an Appellate Court ought not to disturb a finding 
of a fact unless it is clearly convinced that the trying 
Court was wrong. 
- An Appellate Court ought to be extremely careful 
in interfering with a finding of fact where that finding 
is based on the ground that the Judge who heard the 
evidence and saw the demeanour of witnesses did not 
believe them. 

Shunmugaroya Mudaliar v. Manika Mudaliar, 32 M. 
400; 3 Ind. Cas. 799; 11 Bom. L. R. 1208; 10 C. L. J. 
276 6 M. L. T. 804, 19 M. L. J. 610, followed. 

Rash Mohini Dasi v. Umesh Caander Biswas, 26 C. 
824, 25 I. A. 109; 20. W. N. 321 and Gangamoyi Debi 
v. Troiluckhya Nath Chowdri, 83 C. 637; 8 C. L. J. 849; 
10 C. W. N. 622, 8 Bom, L. R. 375; 1 M. L. T. 181, 16 
M. L, J. 161, referred to. 

Ability to sign one's name does not necessarily 
imply the possession of the full mental powers 
requisite for a complete disposition of property. 

Appeal against the decree of the Dis- 
tric Court of North Arcot in O. S. No 3 of 
1908. 

The Hon’ble Mr. L. A. Govindaragava Áiyar 
and Mr, A. Ramchandra Atyar, for the Appel- 
lant. 

Mr. P. Nagabhushanum, for the Respond- 


ent. 
Judgment. 
White, C. J.—This is not an altogether 
easy case lo deal with, but as we have. made 
up-our minds that we ought not to disturb the 


judgment of the Court below, we do not think 
any useful purpose will be served by reserving 
it for farther consideration, 

It isan appeal from a decree of the Dis- 

trict Court of North Arcot refusing to grant 
Probate of a Will. The Willis propounded 
by the father of a minor boy who is the sole 
beneficiary under the Will He is a universal 
devisee and legatee subject to priorship for the 
maintenance of the deceased’s widow and 
mother. The father is a first cousin of the 
deceased. The Probate is opposed by the 
father of the minor widow of the deceased. 
The Willis Exhibit A. There has been some 
discussion as to whether the Will can be des- 
cribed as a natural Will for a Hindu to make 
and it has been suggested that the provision 
at the end of the Will with reference to the 
jewels presented to the widow after marriage 
are unnatural and indicate that the Will is 
not really the Will of the deceased. I do not 
think we need pause to consider this. Iam 
not prepared to say that the provision is un- 
natural in view of the fact that the proseeds 
of the jewels would, after the widow’s death, 
go to the plaintiff unless otherwise disposed of 
during her life-time. Dut it may be that the 
provisions are of a somewhat unusual cha- 
racter. 

The Will is impugned in the written state- 
ment on the ground that it is a forgery. 
Paragraph No. 3 says that it is not true that 
the deceased left a Will and that the Will is 
nob genuine. Paragraph No. 5 says "that on 
the 5th "September (i. e., the day after the 
date of the Will), though the deceased was 
unconscious, a forged document purporting to 
bave been executed as a Will by the deceased 
was produced before the Sub-Registrar.” The 


` plea that if a Will was executed, the alleged 


testator was not of a sound testamentary 
capacity when he executed it, was not raised. 
Neither is the question raised expressly in the 
issue. The issue is in general terms, "whether 
the Will is genuine, valid and binding as the 
last Will and testament of the deceased." 
The difficulty of this case is in a considerable 
measure due to the fact that the learned 
Judge has decided the case on a ground 
which is not taken as a plea in the written 
statement and is not raised expressly in the 
issue. I do not say it was not open to the 
learned Judge to decide it on the ground he. 
did having regard to the general terms of the 
Ist issue. But there gan be no question 
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that he decided it on a ground which is not 
the ground taken in the written statement. 
With regard to the question as to the 
alleged forgery of the Will, we have no ex- 
press finding by the learned Judge He sys 
in paragraph No. 10 of his judgment that a 
Will was brought into existence on the even- 
ing ofthe 4th September.” Later on with 
regard to the question of the alleged forgery, 
he says, in paragraph No. 15, “I am, how- 
ever, by no means convinced that the signa- 
ture is that of the deceased.” So he does 
not commit himself to any finding with refer- 
ence to the alleged forgery. He decides the 
case on the ground that in his judgment the 
deceased was not of sound disposing mind 
when the alleged Will was executed, He 
finds in paragraph No. 10 that the “plaintiff 
has failed to prove that the testator was then 
capable of knowing the contents of the Will 
or that he consciously execated the Will 
intending to dispose of the property 
in the manner described ‘in the 
Will" In paragraph No. 15 he says:— I 
hold that at the time the Will purports to 
have been executed, the deceased was not in 
a disposing state of mind.” Those are his 
findings. Now in giving the reasons why he 
comes to these conclusions, he says at the end 
of paragraph No. 19: —"I have no doubt that 
the story given by plaintiff's witnesses Nos. 4, 
6 aud 8 is untrae.” At the end of paragraph 
No. 18, he says:— I have no doubt that the 
plaintiff'S witnesses’ story that the deceased 
perused the document and asked them to 
attest ib has no trath init." Several of the 
witnesses, who have been called on behalf of 
the plaintiff including the plaintiff's first wit- 
ness who occupies a position in life somewhat 
superior to that of the other witnesses, spoke 
to the fact that the deceased perused the doca- 
ment and asked the witnesses to attest it. 
With regard to that, the Judge says that jn 
his opinion it has no truth init. Now, ina 
case which went up to the Privy Council on 
appeal from this Court, which is reported in 
Shunmugaroya Mudaliar v. Manika Mudaliar 
(1), in which I notice the judgment was de- 
livered by Lord Collins, we find this passage, 
page 409: —" No doubt itis always difficult for 
Judges who have not seen and heard witness- 
es torefuse to adopt the conclusions of fact 
of those who have...but that difficulty is 


(1) 3 Ind. Cas. 799; 11 Bom. L. R. 1206; 10 C, L, J. 
276; 6 M, L. T. 804; 32 V. 400; 19 M. L, J, 640, 


greatly azgravated where the Judge who 
heard them has formed the opinion, not only 
that their inferences are unsound on the 
balance of the probability against their story 
but that they are nob witnesses of truth and 
that was the inference which Boddam J. drew 
with regard to some of the material witnesses 
for the plaintiff in this case.” In this case, 
their Lordships'of the Privy Council differing, 
from the Court of Appeal here, restored 
the judgment of Mr. Justice Boddam declin- 
ing to grant Probate of a Will on the ground 
that at the time the alleged Will was made, 
the testator was not of sound testamentary 
capacily, Mr. Govindaraghava Iyer has point- 
ed out quite truly that the present’ case, SO 
far aa the passages in the judgment of learn- 
ed Judge, in which he says he disbalieves the 
witnesses, ara concerned, is distinguishable 
from the Privy Council case to which I have 
referred. In the Privy Council case, the 
learned Judge apparently disbelieved the wit- 
nesses in toto who supported the Will and the 
learned Judge declined to ack upon the evi- 
dence of anIndian Doctor, who was not prepared 
to go further than to say that the man was con- 
scious atthe time the alleged Will purported 
to have been executed. In this case, the 
District Judge was not prepared to disbelieve 
the witnesses zn foto apparently, All he says 
with regard to the question of the alleged for- 
gery, is that he is nob convinced that the sig- 
nature was the signature of the testator. And 
speaking for myself so far as this case is con- 
cerned, I should not be prepared to say that 
I disbelieve the evidence of these witnesses 
with regard to the factum of the execution of 
the Will ard there is, no doubt, consider- 
able force in Mr. Govindaraghavier's ob- 
servations that if we do not disbelieve 
them with regard to the factum of execution, 
he may'reasonably ask that we should not 
disbelieve them with regard to the cireum- 
stances in which the execution took place. 
I think the Will was executed in the sense 
that the deceased put his name at the foot 
of the document which was presented to him. 
In that sense there was at any rate a physical 
execution of the Will. But although the case 
is nob on all fours with the case which went 
up to the Privy Council, I think the principle 
referred to by Lord Collins that an Appellate 
Court ought to be extremely careful in 
interfering with a finding of fact where 
that finding is based upon the ground 
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that the Judge who heard the evidence 
and saw the demeanour of the witnesses 
did nob believe them—I think that prin- 
ciple is certainly applicable here and unless 
we are clearly convinced that the learned 
Judge was wrong, we ought not to disturb his 
finding of -fact. Mr. Govindaraghavier has 
also referred us to the Calcutta cages 
Rash Mohini Dasi v. Umesh Chanier 
Biswas (2) and Gangamoyi Debi v. Troiluckhya 
Nath Chowdri (8), in which an Indian Appel- 
late Court took a different view on the facts 
with reference to the validity of the Will from 
that taken by the Court of first instance and 
. the Privy Council in the cases confirmed the 
view taken by the Appellate Court in the 
matter. No one suggests that the principle 
suggested in Shunmugaroy2 Mudaliar v. 
Manikya Mudaliar (1) is of universal appli- 
cation but still it does, no doubt, lay down 
the general rule. 

Itis to be observed that there is no general 
evidence in this case which is often available 
——I mean evidence apart from the particular 
circumstances connected with the execution of 
the Will—evidence, for instance, that the 
deceased was able to maintain a rational and 
coherent conversation, or that he was able to 
recognise his friends and relations. There is, 
ab any rate, only very scanty evidence of this 
‘nature in this case. Then there is no medical 
evidence at all although it appears from a 
letter written by the plaintiff to the father of 
the minor widow of the deceased that for four 
days previous to the date that the Will is al- 
leged to have been executed, the deceased was 
under medical treatment. Then there is evi- 
dence beyond all question that for a long pe- 
riod—for a considerable number of days—the 
deceased had been suffering from fever. Take 
the plaintiff's own witness. The plaintiff's 
seventh witness says:— These twenty days 
he was suffering from fever. As he was 
gradually getting weaker and weaker than 
he was in those twenty days, he said that 
Wil should be written” (Page 35, line 16 

-of the printed papers). Then at page 
40, line 36, the plaintiffs ninth witness 
says:— For 20 days before that, the deceased 
had been suffering from high fever." At 
page 25, line 12, the plaintiff's third witness 
says:-— At the time of writing the Will, he 

(2) 26 C. 824; 26 T. A. 109; 2 C. W. N. 321. 


(3) 33 0. 537; 3 C. L. J. 849; 10 C, W. N. 522,8 
- Bom. L. R. 910; 1 M. L. T, 181; 16 M. L, J, 161. 


Wan. 


had advanced ten or twelve days in fever. It 
was a fever unbearable by him." Those are 
the statements made by the plaintiff’s own 
witnesses. As regards his condition on the 
5th, the day after the making of the alleged 
Will, I think there can be no question that he 
was not in'a state capable of making an effec- 
tive testamentary disposition. I think the 
evidence of the Sub. Registrar who is called 
as lst witness for the defence, may be accept- 
ed unreservedly. Mr. Govindaraghavier has 
not sought to impugn his accuracy or truth- 
fulness; in fact he relies upon him for the pur- 
pose of seeking to show that the evidence of 
the father of the girl who was called for the 
defence is untrue. The Sub-Registrar says, 
(page 41 of the printed papers.):—‘ I did not 
register the Will because he did not under- 
stand what he was doing. I thought he was 
in unconscious state. I knew him 2 years 
before that. I knew him very well. He did 
not recognise me on that day. L asked him 
whenhe executed the Will. He made no 
answer though I waited for an answer for 10 
minutes. He appeared to me to have been 
in a delirium. So I returned without regis- 
tering. I don’t recollect that he called when 
I was going". Then further on -he says:— 
“The deceased did not talk to me. -He prattled 
something regarding the contents of the Will.” 
Then with reference to that in re-examination, 
he says, (page 42): — I was not able from 
what he said, to form an opinion, as to whe- 
ther he executed a Will. His prattling con- 
veyed no meaning.” Then in cross-examination 
he says;— When some woke him, I did not 
ask him any thing. Somebody must have 
asked him who I was and the answer was 
District Munsif, Judge." He spokesomething 
about the contents of the Will and nothing 
else, He became unconscious by the time I 
put him the question when he executed the 
By unconscious I mean he was not in 
a position to understand what was going on 
around him. By delirium I meant uncon. 
sciousness. He was not raving. Hedid not 
speak anything except saying something about 
the Will." Thatis the evidence as to his men- 
tal condition on the day after he is alleged to 
have made the Will, and that being so, of 
course, one would want reasonably clear and 
conclusive evidence on the part of those who 
seek to establish the Will to show that the day 
before he was of sound testamentary capacity, 
Now what was the evidence of the first wita 
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ness for the plaintiff with regard to this ques- 
tion? He.says in examination-in-chief:— The 


signing and attestation took place at about 7 


P. M. He was then in a conscious state.” 
That is a somewhat guarded statement and in 
cross-examination he says:— The deceased 
asked me to attest the deed. Hesaid so by 
words. The deceased was asked to sign the 
Will. No body asked him any question I did 
not ask the testator if he knew the contents of 
the Will No one else asked him. As he signed 
and asked us to attest and as he perused the 
deed, I was satisfied that he knew the contents 
of the Will.” I think that is all ho says with 
reference to the mental condition of the de- 
ceased at the time the Will was made, Of 
course, the other witnesses go further, ‘one 
witness speaking to the preparation of the 

- draft, the reading out of the draft and the 
reading out of the copy. But that apparent- 
ly is as faras the most respectable witness 
called on behalf of the plaintiff, I think 
Imay fairly call him, was prepared to go. 
Taking - the evidence of the other wit- 
nesses-in the light of the evidence as lo the 
deceased having been suffering from fever for 
some days and in the light of the evidence 
which we may accept unreservedly as to his 
condition on the fifth, altbough I freely cən- 
fess I have some doubts about it, I am not 
prepared , -to say that the Court below was 
wrong in holding that the onus had not been 
discharged. 

One word as to a point by which I was a 
good deal pressed during theargument. The 
evidence is thatthe first witness suggested 
that the Will should be registered and that a 
letter which had, been signed by the deceased 
was sent to the Bub- Registrar to have a regis- 
tration effected. 

In view of tbe danii that the Will was a 
forgery, it seems to me that would have been 
the last thing the alleged forgerers would havg 
sought to do, because it gave the deceased the 
opportunity of immediately repudiating the 
forged document. Bút in view of the aspect 
of the case which has been presented to. us 
and in view of . the finding of the District 
Judge as to testamentary capacity, there is 
nothing unnusual orunnatural in the Sub-Re- 
gistrar Laving been sext for. Itmay be that 
the parties who attested-the Will had doubtsas 
to whether the man was in a state cf mind in 
which he could make a Will and the Sub-Re- 
gistrar was called in erder that the Will might 


s 


be fortified, if possible, by a statement to the 
Sub-Registrar by the deceased that he under- 
stood the contents of the Will.- It.seems to. 
me that there is nothing unnatural in that as- 
pect of the case in the Sub-Registrar being 
sent for. What does seem to me to be ex- ` 
traordinary is the fact that no steps should : 
have been taken, after the man improved in 
health—and there is evidence that the’ man ' 
improved in health and lived for 18 days—to’. 
have got the Registrar and to have gob a. 
Statement from the deceased, if the Will was 
really his Will, to say it was his Will and that 
he knew all about it. That was not done. 
The suggested explanation is that as they l 
thought he was going to get better, th'ere was 
no hurry. 

This is an explanation no doubt, 
does not strike me ag very satisfactory. 
As regards the evidence for the defence, 
speaking for myself with the exception of 
the first witness, the Sub-Registrar, I do not 
think much of it. The Judge himself was 
not prepared toatiach any weight to the 
evidence of the second and third witnesses, 
and as regards the fourth witness, no doubt, 
he was an interested witness, more interested 
as it seems to me than the witnesses called 
on behalf of the plaintiff. There is his 
evidence that on the sixth, at his (the father- 
in-law’ 8) own instance, the deceased said to. 
him:—"I know nothing about the Will". There 
is also some evidence that on the fifth, he 
(the father-in-law) heard the Will,read out, 
That is the evidence, as I understand it, of 
the Sub-Registrar. The father-in-law does 
not deny that he knew of the existence of the 
alleged Will. We have a statement in his 
evidence as to his son in-law saying the next 
day that he knew nothing about the Will. 
According to the evidence, the son-in-law. 
said:—" I flon'b know anything about the Will.” 
I say it is very dificult to believe, if that 
evidence is true, that the father-in-law should 
have made no attempt, though he remained 
in the same house and on friendly terms 
with the plaintiff for sometime afterwards, 
to get it settled once for all whether the will 
had or had not been executed, and if the 
Will had been executed, whether the deceased 

was of sound mind at the time, 

Still the onus is on the plaintiff and for 
the reasons which I have Stated, I have come 
to the conclusion that we cannot say the 
Judge was wrong. in holding that the onus 


but it 
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was not discharged. I think the appeal should 
be dismissed with costs. 

Spencer, J. —The suit was to obtain Probate 
of a Will and the defenco is two fold, (1) that 
the Willis a forgery, (2) that the testator 
was not ofa sound disposing mind: at the 
time of execution. The former was the only 
line of defence taken in the written state- 
ment, In this Court, this was practically 
abandoned and the appeal has been mainly 
&rgued on the question of the testator's 
mental condition. Indeed the conduct of 
the parties shows that the first position is 
untenable. It is barely credible that persons 
engaged in perpetrating a fraud would have 
deliberately adopted measures calculated to 
facilitate its detection. If the Will was a 
forgery, the step of sending for the Sub- 
Registrar, although the registration of Wills 
is not compulsory, involved a risk of that 
officer on his avrival being told by the 
testator that it was not his Will. They sent 
also for the father of the testator’s wife 
who stood to lose by the Will. The conduct 
of this man throws more light on the 
genuineness of the Will. He was present at 
the Sub-Registrar’s visit and when the Will 
was produced, he did not openly denounce it 
asaforgery. After the testator’s temporary 
restoration to health, his father-in-law says 
he did not ask the plaintiff about the Will 
during the ten days he remained in the house, 
as he thought his daughter might have been 
provided for in the Will, which must ba a 
false explanation. Neither can any conclusion 
adverse to the genuineness of the will be 
supported by a comparison of handwriting. 
The deceased’s admittedly genuine singnatures 
show that he wrote a flowing hand difficult 
to imitate and not uniform in his formation 
of letters. A forger would have been 
careful to secure a strict correspondence 
between the testator’s signatures on the first 
and second sheets of the Will but this is nob 
so here. The testator’s name appears t> 
have been written treely and there is no 
studied similarity between the two signatures. 
Again Exhibit C, which is a letter written on 
September 4th to the Sub-Registrar inviting 
his attendance, appears to be a genuine 
document. In it the testator hus written the 
first two letters of his name ona slant and 
then as though he had moved into a more 
comfortable position in bed, he has made a 
fresh’ start andj written his full name. A 
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forger would have practised on a separate 
piece of paper. All the persons present at 
the execution of the Will, with the exception 
ofone who is dead, have been examined 
besides the writer and they support it. 
Some of them are respected persons holding 
independent posts in the employ of Govern. 
ment orof a private estate. The account 
given by thoss, who were present at Sab- 
Registrar's visits, accords far more nearly 
to the Sub-Rogistrar’s statement as to what 
transpired at the tima than does the state- 
ment of lst defendant's father. Ib is 
difficult to believe that they would have gone 
so far as to abet the commission of criminal 
offence. 

“The second part of the case presents more 
difficulty for the reason that the defendant 
did not originally contest the suit on the 
question of the testator’s testamentary 
capacity. . 

In Tyrrell v. Painton (4), it was’ held 
(page 157) that where circumstances are 
suspicious, "itis for those who propound the 
Will to remove such suspicions and to prove 
affirmatively that the testator knew and 
approved of the contents of the document, 
and ibis only where this is done that the 
onus is thrown on those who oppose the Will 
to prove fraud or undue influence.” What 
has been done in the present case to remove 
suspicion? That there was ground for 
suspicion can hardly be denied, for Exhibit II, 
dated 3 days before the Will, mentions that 
the deceased has been suffering from fever 
emtinuously for 4 days. According to the 
plaintiffs 8th witness, the fever lasted 10 
days: according to the plaintiff's 7th and 9th 
witnesses, ib lasted 20 days before the execu- 
tion of the Will and according to the plain- 
tiffs 3rd witness, the fever was unbearable 
fot 10 or 12 days. Onthe 5th day of Sep- 
tember, the day following the execution 
of the Will, the Sub-Registrar comes and 
finds the testator notin arational state of 
mind and unable to recognise an acquain- 
tance. It is difficult to believe that a person 
who had been suffering from high fever for 
some days would be able to think out clearly 
in his mind the details necessary for compos- 
ing a Will. All the witnesses present at the 
execution say that the testator perused the 
Will and asked them to attestit. But the 


e 
(4) (1834) Pro. 151; 6 R. 510; 70 L. T. 453; 42 W, 
R, 343. 
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Judge who tried the case and heard them 
deposing .does nob believe that part of their 
statements. The lst witness, who appears 
to be the most respectable of the witnesses 
examined on the plaintiff's side, does not 
go further than saying that the testator was 
in a conscious state when he signed on the 
4th September. Ability to sign one's name 
"does not.necessarily imply the possession of 
the full mental powers requisite for a com- 
plete disposition. of property. To meet the 
suspicion that this naturally arises regard- 
ing the testator’s mental capacity, no witnesses 
have been called by plaintiff to prove what 
was the testutor’s general state of mind at 
the time apart from the execation of the 
Will. There .is evidence that a physician was 
in attendance but none has been called as a 
witress. Under these circumstances "and 
when no steps were taken to get the Will 
registered in the interval after the testator’s 
recovery and before his death, there remains 
a suspicion which the plaintiff has not 
succeeded in removing, and 1 do not find 
any justification for taking the step in appeal 
of reversing the District Judge's finding on 
this point. [Vide Siunmugaroya Mudaliir 
y. Manickya Mudaliar (1)]. I therefore, 
agree with the learned Chief Justice that this 
appeal should be dismissed, and the lower 
Court’s decree confirmed with costs. 


Appeal dismissed. 





[s. c. (1911) 2 M. W. N. 261.) 
MADRAS HIGH.COURT. 
Seconp Civin ArpgAL No. 1316 or 1909. 

i August 15, 1911. 
Present:—Mr, Justice Ayling and 
Mr, Justice Spencer. 

RAJA VENKATA KUMARA MAHIPATI 
SURYA ROW BAHADUR GARU; 
RAJA or PITHAPURAM NOW A MAJOR 
SINCE 9TH OcrosER 1906— APPELLANT 

` j versus 
SEORETARY or STATE ror INDIA 
in COUNCIL — DerENDANT— 


5 RESPONDENT. 

Accretions —Blocks of land originally formed as 
islands but subsequently joined to main land — Whether 
they belong to Crown or to the owner of the main land— 
Gradual accretion. 

Where the plaintiff claimed a certain block of land 
situated on the Coast near tho mouth of a river as an 
accretion to the mainland which belonged to him, 
but where it was foandgthat ib was first formed as an 
island, separated from the mainland by a strip of 
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water of greater’ or less breadth, which gradually 
dried up, with the result that it was added on to the 
main land: held, that the strip of land could not be 
treated as an accretion to the plaintiff’s land, and 
that, therefore, it belonged to the Crown, 

Chelikami Rama Rao v. Secretary of State for India, 
33 M. 1; 5 Ind. Cas. 882; 7 M. L. 'T. 128; 20 M. L.J 66; 
Sri Balusu Rama | Lakshmamma v. The Collector of 
Godavari, 22 M. 464; 261. A. 107; (3 C. W. N. 77; 
Secretary of State for India v. Kadarikutti, 18 M. 
869, referred to. $ 

The accretion to the private property of an owner 
must be gradual and imperceptible. When it is sud- 
den or perceptible, the land gained belongs to the 
Crown. ` 

Second Appeal presented against the dec-. 
ree and judgment of the District Court of 
Godavari in Appeal Suit No. 592 of 1903, 
presented against the decree of the Court of 
the Forest Settlement Officer, Kistna, etc., 
Districts in claim No. 3 of 1902. | 

Mr. S. Srinivasa Iyengar, for the Appellant: 

Mr. 0. F. Napizr, for the Respondent. 

Judgment. This appeal relates to a 
claim preferred by the Raja of Pithapur 
(appellant) to two blocks of land | situated 
on the coast of the Godavari District near 
the mouth of the Coringa river, and included 
in the Coringa Extension Forest Reserved. 
They are marked B and C in the Reserve 
map Exhibit IT. The nature of the appel- 
Jant's claim to the latter block is expressed 
somewhat ambiguously in the plaint: but the 
ease now put forward is that both blocks 
are accretions to the lands of appellant's 
cemindari and, therefore, his property. 

The District Judge has found that both 
blocks are no accretion to appellant’s lands, 
but islands formed in the sea, and, therefore, 
the property of Government. He has further 
found that as both blocks came into existence 
after 1842, that is, within 60 years of the 
date of reservation notice (1901), it is impos- 
Bible for'appellant to have obtained & title 
as against Government by adverse possession. 

It may be mentioned here that claims to ' 
the same blocks on similar grounds were put 
forward by another neighbouring land-hol- 
der. His claims were inquired into in the 
same proceedings and eventually =disposed 
of by this Court in Second Appeals Nos. 1434 
and 1435 of 1904 [Vide Sri Raia Chelikant 
Rama Rao v. Secretary of State for India (1)] 
and dismissed, the District Judge's findings 
beirg upheld. This decision is, of course, 
not binding on ihe present appellant whose 


(1) 83 M. 3; 6 Ind. Cas, 882; 7 M. L. T. 128: 20 M. L. 
J. G6, 
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- appeal was presented 34 years out of time, 
the delay being excused on the ground of 
his minority. 

À special feature of the case is the exist- 
ence of a series of excellent maps and 
charts prepared by officers of the Indian 
Navy and others and bearing dates 1842, 
1846 and 1857. These enable us to follow, 
with some degree of certainty, the process 
of formation of the lands in question. The 
evidence they furnish of the state of things 
in the years to which they relate is entitled 
to incomparably more weight than any oral 
testimony; and the District Judge was quite 
justified iu treating the latter as negligible. 

As regards the second point above re- 
ferred to, these maps are conclusive. The 
maps of 1842 shew no trace of the disputed 
blocks. The learned Vakil for the appellant 
argues-that as these maps embody the re- 
sult of surveys made some years before, ib 
cannot be inferred that the lands might not 
have been formed more than a year prior 
to the dateof publication and, therefore, more 
than 60 years before 1901. But Exhibit IX, 
a map bearing date 1846, and which there 
is no reason to supposé to record any but a 
then recent survey, shows that, at that time, 
the blocks in question, while in process of 
formation, were only dry at low water or 
halftide. Ib is clear, therefore, that they 
could not possibly have been the subject of 
effective occupation. 

Appellant can, therefore, only prove bis 
ease by showing that the lands when first 
formed were accretions to his landa. Ia 
the case of block B, the determination of this 
question involves the consideration of a 
somewhat legal point regarding the nature 
of an accretion. But in the case of black C, 
the matter is simplified. This blotk C 
oonsists of a stretch of land of irregular 
shape lying between the Mutlapalem Kalva 
or creek and. the Coringa river. A com- 
parison of the maps shows beyond possibility 
of doubt that if if was formed as an accretion 
at all {and not as an island as the District 
Judge thinks), it can only be an accretion to a 
small projecting piece of land Jying to the 
south of the Mutlapalem creek which land 
was already in existence at the time of the 
survey recorded in the 1842 maps. That 
is to say, itis cnly claimable by the owner 
of this projecting piece. Appellant’s Vakil 
now contends that his client is the owner; 
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but, in our opinion, ib is aufficiently clear 
that this is not the case and that no such sug- 
gestion was originally put forward. In 
his plaint, the block is described as “a 
gradual accretion on the east stde to the 
lands of  Chollasgi, Chollangulu, Chol- 
langipetta and Hemavaram of the Pittapur 
Hstate.” All these villages indisputably lie 
north of the Mutlapalem creek; and a peru- 
sual of the Forest Settlement Officer's judg- 
ment and of the issues and pleadings makes 
it clear that appellant’s claim was that the 
lands were an accretion of the lands of 
these villages to the eastward, which was 
rejected for the very sufficient reason that 
they were cut off from the said villages by 
the  Mutlapalem creek itself, There is 
nothing to suggest that appellant laid claim 
to any portion of the coast line south of 
Muttapalem as it existed prior to 1442 or 
based his claim to block C on the ground that: 
it was an accration thereto, 

The appellant, encouraged by the rejec- 
tion of the claims of the rival properties, 
now, wished to set up this claim: but it is 
a perfectly new one and we do not con- 
sider that it should be admitted or that 
we need call for a finding as to whether the 
Pithapur zemaindari extends south of the 
Mutlapalem creek as now suggested. 'Appel. 
lant’s claim to block C must be held to have 
been rightly rejected. 

The case of Block B is different. This 
is a much smaller strip of land forming 
the coast line north of the Mutlapalem 
creek, It, undoubtedly, lies due east of 
that portion of the coast line as existing 
in 1842 or earlier which belonged to the 
Pithapur zemindari and if it is an accre- 
tion at all, it is au accretion to that por- 
tion. Its western boundary is an imaginary 
line ranning due north and south, and 
the appellant’s Vakil has sought to make 
capital out of the fact that the land 
lying west of this, again marked A in 
Exhibit II which was presumably formed 
in precisely the same way as Block B, 
has not been included in the Reserve. lt 
is suggested that it was excluded be. 
cause ib belonged to the appellant and 
it is argued that if this excluded  por- 
tion belongs to him, so must the seaward 
extension of it which forms Block B. 
This argument, however, d@pends on the 
fallacy that in selecting a forest reserve, 
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the Forest Department always includes all 
lands liable to inclusion. Of course, this 
is not- so. The advantages of a straight 
boundary, the necessity of leaving some 
margin for free use and other considera- 
tions, all come into play, and as far as 
we can see, there is no ground whatever 
for holding that the Government has 
tacitly recognised that the land west of 
block B is private land. How then was 
the land of which Block B is the eastern 
portion formed? Was it formed as a 
gradual accretion to the coast line of ap- 
pellant’s villages as the appellant contends, 
or was it originally thrown up above high 
water mark in the shape of an island or is- 
lands separated from the coast by a stretch of 
water, which has since disappeared and be- 
came dry land? ' 

Here again the maps and charts Exhi- 
bits I, IV, V and TX are of invaluable as- 
sistance. 

‘Exhibits Iand IV dated 1842 show no 
sign of these lands. Exhihit IX dated 
1846 shows a large extent of sand or mud 
bordering the outlet of the Coringa river 
and stretching as far north as the Cholinga 
creek which is about opposite the middle 
of what is now Block B. This sand or mud 
was then submerged at high water and 
even at low tide would appear to join the 
main land only at its southern extremity, at 
the mouth ‘of the Corivga- river. One may 
say with confidence that the whole forma- 
tion was due to the gradual deposit of silt 
brought down the Coringa river and slowly 
plied up on either side of its mouth as ib 
debouched into the sea. This map shows 
the first traces of a further development, 
which is more obvious in Exhibit V of 
1857. As the soft mud rose to low water 
level, is was bisected by the flow of water 
from the much smaller Mutlapalem creek 
and in this way two blocks were formed, 
the northern one being that of which Block B 
is a portion. Exhibit V shows for the first 
time dry land. We have a long narrow 
strip of land running north and south 
from about a mile north east of Mutla- 
palem to the Cholinga creek. Between it 
and the coast of the main land lies a strip 
of “swamp” in the middle of which is a 
narrow channel‘ of water. The Swamp” 
appears to vary *n width from less than a 
furlong to nearly half a mile. Seaward of 
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the sandhills, is a stretch of sandy mud, the 
result of further deposit of silt: and there 
can be no doubt that the whole of Block B 
as well as the adjacent land marked A in 
ixhibit II is formed out of thia original line 
of sand hills and the accretion thereto 
caused by the continued deposit of silt. 16 
is necessary to go into the facts thus fally 
in order to apply the doctrine of accretion 
io them: the fate of Block B depends 
simply on whether the original line of sand 
hills be treated as an accretion to the 
neighbouring coast line or as an island formed 
in the sea. 4 

In the latter case, the sandhills and all 
accretions to them are the property of the, 
crown, wide Sri Raja Chelikami Rama Raay ` 
Secretary of State for India (1), to quote no 
other authorities. 

From the facts stated, it will bə clear 
that when the sand hills first rose above high 
water level and became dry land, they 
must have been separated from the coast by 
a strip of water of greater or less breadth. 
There is no reason to suppose that it was 
ever of great depth; but some water there 
must have been even at low tide (vide Ex- 
hibit V). As to width, it was probably co- 
terminous at high water with the “swamp.” 
Are ‘these facts inconsistent with the “sand 
hille" being treated as an “accretion” to the 
main landP 

In our opinion, they are lands so formed 
and ‘are in the first instance a vertical rais- 
ing of the bed of the sea, rather than a lateral 
extension of the pre-existing land. And as 
regards the laiter, they would, after the dis- 
appearance of the water origirally intervening, 
be better described Gf we may coin a word) 
as an adjunction rather than an accretion, A 
good deal of lightis thrown on the true mean- 
ing of the latter expression by some remarks 
of their Lordships of the Privy Council in 
Sri Balusu Rama Lakshmamma v. The Col- 
lector of Godavari (2), wherein they speak of 
“a promontory pushed out by imperceptible de- 
posits” (page 469). 

The thecry of accretion and the princi- 
ples on which it is based are discussed by 
this Court in the Secretary of State for India 
v. Kadirikutti (8) and we may also refer to 
the remarks in Coulson and Forbes’ Law of 
Waters (3rd Edition) pp. 42 and 43. Ib is 


(2) 22 M. 464; 28 I. A. 107; 3 C. W. N. 777, 
(3) 13 M. 369. 
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in our opinion, impossible to speak of the 


process which took placa in this case as a 
gradual and imperceptible accretion. The 
main land here received tio addition at all 
until the space of water which originally 
interposed between it and the sand hills was 
turned into dry land and the addition which 
it then received was an addition of a fairly 
large stretch of dry land which had come in- 
to existence some appreciable time before. 

As remarked in the Law of Waters, “Where 
the increase is sudden or perceptible, the land 
gained belongs to the OCrown.". And it 
would not fora moment be contended that 
if a piece of land of equal size had been server- 
ed from the land and surrounded by the sea 
it would not remain the property of the 
original owner. None of the bases on which 
the doctrine of accretion depends will cover a 
case of this kind. 

16 is, of course, possible to imagine a case 
in which the raising of the bed of the sea was 
so nearly uniform thatit might be very 
_ difficult to say whether the dry land resulting 
therefrom was at its first appearance detached 
from the main land or adhering to it. But this 
is certainly not such a case: and while we 
would guar] ourselves against laying down any 
principle of general applicability, we feel no 
‘hesitation in deciding the present case on the 
lines above indicated. 

We need do no more than refer to the 
argument of appellant’s *Vakil that we 
should have regard to the provisions of 
the Bengal Alluvion and Diluvion Regulation 
(Regulation If of 1895). This Regulation 
has no applicability to the Madras Presidency 
and no authority has been quoted for hold- 
ing that the test of fordability laid down 
therein is based on any prizciple of English 
Law, which it would be our duty to follow. 
For the same reason, the case of M». T. P. 


Wise v. Ameerunnisa Khatoon (4) has mo 


applicability. 

The finding cf the District Judge that 
Block B is not an accretion to appellant’s 
land is correct. 

The second appeal is dismissed with costs. 


Appeal dismissed. 
(4) 2 W. n. 84, - 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Secon Civit Arrear No. 308 or 1910, 
` March 3, 1911. 
] Present; —Mr. Evans, A. J. C. 

Nawab HASSAN ABBAS ALI KHAN 
AND OTHER3—DEFENDANTS— APPELLANTS 
versus 
inati RAZIA BEGAM-—PLAINTIFF —' 
RESPONDENT. 

Transfer of Property Act (1V of 1882), s. 58— Fraudu- * 
lent transfer—Alienation for consideration —Alienee act- 
ing in good faith —F'raudulent intention of the judg- 
ment-debtor alone, not sufficient. 

A charge was created by a debtor on two 
of his houses in favour of his son's wife to secure 
her maintenance under an antc-nuptial agreement. 

The charge was attacked as void under section 53 
of the Transfer of Property Act. The evidence showed 
a frandulent intention, on the part of the judgment- 
debtor, to defeat his creditors but there was no proof 
that the son’s wife was aware of or participated in 
the fraudulent intention: 

Held, that, in tho ciroumstances, the deed could 
not be ‘declared void. 

Bulmer v. Hunter, 88 L. J. Ch. 543; L. R. 8 Eq. 45; 
20 L. T. 912, relied upon. 

Appeal against the order of the Additional 
Judge of Lucknow. dated the lth April 
1910, confirming that of the Subordinate 
Judge of Tahsil Mohanlalganj, District 
Lucknow, dated the 24th November 1909, 

Pandit Gokaran Nath Misra, for 
Appellants. 

- Mr. Wazir Hasan, for the Respondent. 

Judgment.—tThis is an appeal by 
the defendants against an order of the Addi- 
tional Judge of Lucknow. 

The facts of the case are as below,— 

The respondent Razia Begam was married 
to one Muhammad Munir on the l5th Sep- 
tember 1905. On the llth November 1904 
an ante-nuptial deed had been executed by 
her husband and his father and: mother 
undere which they agreed to pay hera 
monthly allowance of Rs. 20 as pin-money, 
and certain house property in Lucknow was 
charged in case of non payment of the 
amount. lb is admitted that Muhammad 
Nasir, the father-in-law of the respondent, 
had been involved’ in litigation with the 
heirs of one Shamim Ara Begam. This case 
was pending when the deed wasexecuted and, 
finally, adecree, as modified by this Court, was 
obtained by the heirs of Shamim Ara Begam 
against Muhammad Nasir for over Rs. 48,000 
ou the 9c:h December 1903* Also, on the 
30th October 1903, the above-named Muham- 
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mad Nasir transferred one of these houses 
and other property to his wife inlieu of 
dower. 'fhis transfer was declared fraudu- 
lent on a suit by the heirs of Shamim Ara 
Begam on the 9th June 1906, confirmed by 
this Court on appeal on the 21st January 
1907. 


. The houses covered by the deed in suit 
were attached on the 25th March 1907 by 
the present appellants (the decree-holders 
under this Court's decree dated the 1th 
December 1906) and the respondent took an 
objection in execution stating that these 
honses were subject to the charge set forth 
in the deed of the 11th November 1904. Her 
application was dismissed and this suit was 
instituted on the 8th August 1907 fora 
declaration that the properties were subject 
to the charge of a monthly payment of 
Rs. 20 to the respondent under the ante- 
nuptial deed noted above. 


The Courts below have found, with 
reference to the provisions of section 53 of the 
Transfer of Property Act, that, even assuming 
that Muhammad Nasir intended to defeat or 
delay his creditors, yet the respondent is 
protected by the last paragraph of that 
section which provides that nothing con- 
tained in that section shall impair the 
rights of any transferee in good faith and 
for consideration. "The question whether 
an ante-nuptial agreement of this kind made 
in contemplation of marriage was executed 
for sufficient consideration has been decided 
by this Court on the 30th June 1909 in 
favour of the respondent, and it was held 
that there was a good and valid charge on 
ihe property. This point is not now in 
dispute. 

As to the question whether the respondent 
was ‘privy to avy fraudulent transfer by 
Muhammed Nasir, the learned Judge remark. 
ed as followe: — The transaction wason the 
face of it usual and legitimate. The property 
involved was small, while Nasir was osten- 
sibly a man of large means. The weight of 
evidence is:to ihe effect that there had been 
no previous connexion between the two fami- 
lies; Razia Begam intended to marry and 
did marry, Nasir's son Manir. There is 
nothing to show any knowledge on her part 
that in charging the houses, one of which at 
any rate he hffnself was occupying for resi- 
derce ard which to al] appearance were his 
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property, with her allowance. Nasir was deal- 
ing with property against which he was 
aware a claim on the part of Shamim Ara’s 
hsirs was about to beestablished. So far as 
she was concerned, it seems to me the trans- 
action was bona fide,” 


In second appeal, one point urged is that 
it is proved that in February 1907 Muham- 
mad Nasir transferred the whole of his pro- 
perty to the respondent's brother and it is 
contended that this fact is au indication that 
the respondent's family were assisting Muham- 
mad Nasir in attempting to defraud his credi- , 
tors. The learned Judge's remarks on this 
part of the case appear to me to be unanswer- 
able. Assuming that the Jady’s brother in 
1907 was assisting Mubammad Nasir in de- 
frauding his creditors, can it be presumed 
that the lady was herself an accomplice in 
defrauding them three years before? The 
obvious reply is that there can be no such pre- 
sumption. 


Another point taken is that these houses 
were sold at auction for Rs. 900 free of 
charge and the capitalized value of a monthly 
payment of Rs. 20 would exceed Rs. 4,000; 
therefore, the respondent has assisted Muham- 
mad Nasir in depriving his creditors of the 
whole value of these houses. That fact alone, 
In my judgment, does not indicate any fraudu- 
lent intention of the respondent. It is con- 
ceded that there is no evidence to show that 
the respondent's family was previously con- 
nected by marriage or otherwise with her hus- 
band’s family and the evidence of the respond- 
ent’s father, which was taken in an early 
stage of the case before Babu J wala Prasad, 
Additional Judge, appears to me open to no 
suspicion. He is a small zemendar, resident 
of Lucknow. He stated that when the ques- 
tion of marriage was started, Muhammad 
Nasir came to him and he demanded a settle- 
ment of Rs. 40 a month for his daughter, 
which was eventually reduced to Rs. 20, and 
the deed in suit was then executed. He says . 
that at that time he knew that a suit was 
pending against Muhammad Nasir and his 
wife, but he had no idea that Muhammad 
Nasir would losé.all his property, and he had 
not the slightest intention of assisting him in 
defrauding his creditors. He looked upon 
him at that time as a well-to-do man and he 
knew that he had acquired some property 
from Shamim Ara Begam, 
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I may refer to the case of Buliher v. Hunter 
(1) which in some respects is very similar to 
the present case. In that case a man, pending 
an action against him for the recovery of a 
debt, married a woman with whom he had 
cohabited for several years and in considera- 
tion of the marriage executed a settlement of 
all his property. The Court, finding that the 
wife had knowledge of all the facts, declared 
the settlement fraudulent and void. 

It would, therefore, appear that tha present 

: deed could only be declared void if it was 
proved beyond reasonable doubt that the 
respondent had full knowledge of Muhammad 
Nasir’s affairs at the time the settlement was 
made, but the finding of the Court below, with 
which I entirely agree, is against the appel- 
lants on this point. That finding is a finding 
of fact whichis conclusive. I, therefore, hold 
thal the respondent is protected by the last 
paragraph of-section 58 of the Transfer of 
Property Act, and this appeal must fail. 

The appeal is dismissed with costs. 


Appeal dismissed. 
(1) 88 L. J. Ch. 643; L. R. 8 Eq. 46; 20 L. T. 912. 


MADRAS HIGH COURT. 
‘Civiu Revision Petition No. 603 or 1909, 
September 21, 1911. 

Present: —Mr. Justice Abdur Rahim. 
GOPALAKRISTNA CHETTIAR— 
PETITIONER 

2 versus 
A.. M. MUTHUSAWMY CHETTIAR— 
' RESPONDENT. 

Provincial Insolvency Act (III of 1907), s. 15~ Order 
oj adjudication— Whether bars consideration of the 
question of final discharge. 

An order of adjudication under’ the Provincial In- 
solvency Actis no bar to a consideration of the 
question, whether the petitioner in insolvency should 
have his final discharge. 

Girwardhari v. Jai Narain, 32 A. 645; 7 Ind. Cas. 
39, 7 A. L. J. 835; Udai Chand Maity v. Ram Kumar 
Khane, 12 ©. L. J. 400; 7 Ind. Cas. 394 and Samer- 
ud-din v. Kadhumojt Dassi, 12 C. L. J. 445,7 Ind. 
Cas. 691, referred to. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the District Court of. Tanjore, dated 
25th August 1909,in C. M. P. Appeal No. 27 


of 1909, presented against the order of the 
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OHANDIKA SINGH v. RAM DULART. 


District Munsif of Kumbaconam, in Insolvency 
Petition No. 6 of 1903 in O., P. No. 1819 of 
1908. 

Mr. V. Visvanatha Sastri, for the Petitioner. 

Judgment. think that the con- 
struction put by the District Judge on section 
15, so farasit applies to the facts of this case, 
js correct. See Gzrwardhari v. Jat Narian 
(1); Udai Chang Matty v. Ram Kumar 
Khane (2) and Samir ud-din v. Kadhumojt 
Dassi (8). The order of adiudication will not, 
of course, be any bar to the consideration of 
the question whether the respondent should 
have his final discharge. 

The petition is dismissed. 


Petition dismissed. 
7 Ind. Cas. 39; 7 A. L. J. 885. 
400; 7 Ind. Cas. 394. 
445; 7 Ind. Cas. 691. 


(1) 32 A. 645; 
(2) 12 C. L. J. 
(3) 12 0. L. J. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Cryin Apreat No. 135 or 1910. 
May 17, 1911. 

Present:—Mr. Lindsay, A. J. C. 
CHANDIKA SINGH-—PrarxTIFF— 
APPELLANT 
vertat 
Musammat RAM. DULARI—DEFENDANT— 


Resroxpent. 

Custom, proof ef-——Wajib-ul-arz, entries in, whether 
sufficient proof of custom or not—Hridence necessary to 
prove a custom in derogation of ordinary law-——Hindu 
Taw— Widow's right to share husband's property in 
presence of male offspring — Maintenance — Right 10 
possession. of portion of estate—Partition. 
^ Held, that no universal proposition of law can be 
laid down regarding the proof of a custom by a ajib- 
ul-arz. Entries ina wajib-ul-arzare admissible to prove 
the existence of a custom but there is no rule which 
lays down that such entries censtitute sufficient 
proof of a custom even when unrebutted. Each censo 
ought to be determined upon its own merits. 

Where it is sought to prove a custom that a 
Hindu widow is entitled to a half share in tho 
property left by her husband even in the presenco 


-of male issue, nothing shortof the most cogent evi- 


dence can be accepted as proof of a custom so repug- 
rule of succession under 
the Hindu Law. A wajib-ul.arz merely unsupported 
by any other evidence cannot, therefore, be accepied 
as sufficient evidence. 

No class of evidence is more likely to vary in value 
according to circumstances than ipat of aajtb-ul-araiz 
The absence of evidence to show instances in which 


404 
CHANDIKA SINGH V. RAM DULARI. 


an alleged custom set out in a wajib-ul-arz had been 
followed isa circumstance to which weight must be 
attached in cases where it might be held that the 
entries connote rather the wishes of the persons who 
attested them as to a practice which they wished to 
see prevailing rather than theascertained fact of a 
well established custom. 

Anant Singh v. Durga Singh, 32 A. 363 at p. 378; 
14 C. W. N. 770; 12 C. L..1. 36; 7 A. L J. 764; 6 Ind. 
Cas. 787; 8 M. L. T. 79; 1 M. W. N. 324; 20 M. L. J. 
604; 12 Bom. L. R. 504, relied upon. 

A Hindu widow cannot ordinarily have separate 
possession of a portion of the estate to secure her 
maintenance. If the male members of the family 
effected a partition, she can claim a separate share 
but until they do so, she can only get maintenance 
out of the property in their hands. 


Appeal against the order of the Suberdi- 
nate Judge of Unao, dated the 12th Septem- 
ber 1910. 

Messrs. Jackson.and Gopal Sahai, for the 
Appellant. 

Messrs. A. P. Sen and Ishwart Dayal, for 
the Respondent. 


Judgment.—This appeal arises oub 
of a suit for possession brought by the plain- 
tiff-appellant in respect of a oxe-kalf share 
in certain immoveable properiy left by his 
deceased father Lalta Singh. The defendant 
was the respondent Musammat Ram Dulare 
who claimed to be a widow of the deceased 
Lalta. According to the allegations in the 
plaint, the defendant after the death of Lalta 
took possession of a one-half share in 4 anna 
9-pie odd share of zemindart property left 
by Lalta and obtained mutation of names in 
her own favour. In 1909 she applied to ihe 
Revenue Court for partition of this one-half 
share alleging that she was the owner of it. 
The plaintiff disputed her right to partition 
and was referred to the Civil Court to have 
it settled whether the defendant was the 
owner of the half share and entitled to parti- 
tion of it. 

Plaintiff alleged that he kad been: joint 
with his father and was entitled to the en- 
tire property by survivorship; thet Ram 
Dulare had never been married to Lalta, and 
that she had no right in the property what- 
ever. The defendant claimed to have been 
the lawfully wedded wife of Lalta and ase 
serted that the plaintiff had been separate 
from his fatker for 80 years and had lost all 
right in the estate, apparently because of 
limitation. She further asserted that she 
was the heir of Lalta and entitled as such to 
the entire estdie left by him and pleaded 
{hat in any case she was, by virtue of a 
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custom, entitled toa half share of the pro- 
perty. 

On the issues arising out of these pleadings 
the Subordinate Judge held,— 


(1) that the defendant had been lawfully 
married to Lalta; 


(2) that the plaintiff was separate from his 
father but had not by separation lost any 
rights in the estate; 


(3) that the custom get up by the defend- 
ant was proved and that she was entitled 
to- possession of a one-half share of her hus- 
band’s immoveable property, and that she 
was entitled to have partition. 


The suit for possession was dismissed and 
the declaration sougat by the plaintiff was 
granted in accordance with the finding on 
the 4th issue, namely, that the defendant 
could not demand partition. In this Court 
the first ground of appeal relating to the 
question of the defendant's marriage with 
Lalta has not been pressed and the only two 
questions for determination are: (1) whether 
the plaintiff-appellant was joint with or se- 
parate from his father, and (2) whether the 
custom advanced by the defendant was 
proved, 


Is is argued that the only evidence relied 
upon by the Subordinate Judge in support of 
his finding as to separation is that ofa 
patwart Ram Ghulam, who, it is said, is an 
interested witness. He is admittedly related 
to a person in whose favour the defendant hes 
mortgaged some of the property in dispute 
in order to raise money to carry on this liti- 
gation. But, apart from Ram Ghulam’s state- 
ment, there is a good deal of other evidence 
to show that the plaintiff was separate. 
There are witnesses who depose to his living 
in a separate house from his father for many 
years and itis admitted even by the plain- 
tiffs own witnesses that his behaviour 
has been such as to render it probable 
that his father separated from him. He has 
been keeping a prostitute for years, and has 
deserted his second wife who is still alive. 
And, although the patwari may be an in- 
terested witness, Tam not prepared to say 
that his statement that the plaintiff beld 
land from his father and paid rent to him is 
untrue. Ifthis statement be accepted, it 
seems to be conclusive on the question of ge- 
paration. I leave, out of consideration the 
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contents of the document Exhibit A3, which 
were relied on by the Court below in sup- 
port of the finding as to separation. "That 
document is a certified copy of a petition filed 
by the deceased Lalta in certain proceedings 
about the appointment of a lambardar for 
the mahal. The document was not prov- 
ed and should not have been referred 
to. However, having considered the whole 
of the evidence, I am in agreement with the 
finding that the plaintiff was separate. This 
finding does nob help the defendant, for 
Lalta's son, though separate, is entitled to 
succeed to the estate before her unless in- 
deed it be held that she succeeded in prov- 
ing the custom she set up according to which 
widows without male offspring are entitled 
to holda share of their husbands’ estate for 
life although there may be living male 
issue of the deceased from another wife as 
here. The only evidence in support of this 
alleged custom isa certified extract from 
the wajib-ul-arz prepared in 1865 together 
with a copy of the attestation which pur- 
ports to have been signed’ by five persons 
one of whom was the plaintiff’s father Lalta. 
No oral evidence was givenof the existence 
of this custom, nor were any instances cited 
in which it has been followed. The Court 
below thought the evidence was sufficient 
and referred to the various rulings of this 
Court on the subject of proof cf custom by 
entries inthe wajib-ul-arz. Fo universal 
proposition can be laid down on the subject. 
Entries in the wojzb-ul.ara are admissible 
to prove the existence of a custom but there 
is no rule which lays down that such ‘entries 
constitute sufficient proof of a custom even 
when unrebutted. Hach case has to be deter- 
mined on its own merits. 

In arecent case which went from this 
Court in appeal to the Privy Council, it was 
remarked by their Lordships that no class of 
evidence is more likely to vary in value ac- 
cording to circumstances than that of the 
wajib-ul araiz and that the absence of evidence 
to show instances in which an alleged 


custom set out ina wajib-ul-arz had been . 


followed was a circumstance to which weight 
must be attached in cases where it might be 
held that the entries connote rather the 
wishes of the persons who attested them as 
to a practice which they wished to see pre- 
vailing rather than the ascertained fact of a 
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well established custom [Anant Singh v. 
Durga Singh (1)]. 

In the present case, the defendant set 
up a custom the effect of which is to 
give the widow a right of inheritance 
to a portion of her husband’s estate not. 
withstanding the existence of male issue, 
and I am of opinion that nothing short 
of the most cogent evidence could be 
accepted as proof of a custom so repug- 
nant to the ordinary rule of succession under 
the Hindu law. I donot think it is suffi- 
cient in sucha case to produce a  docu- 
ment reciting such a custom and to show 
that it was signed by five persons some 
forty-five years ago. It may very well 
be that a record of this kind is nothing 
more than a statement of the wishes 
of the signatories as to the practice 
relating to succession which they would 
like to see adopted, and if such a custom 
has been in fact in existence, ib is 
strange that not a single instance eau be 
cited in which it was followed. I am 
unable to accapt the finding of the Court 
below and hold that the existence of the cus- 
tom seb up by the defendant-respondent was 
nob proved. _ 

Ib was contended that the defendant was 
entitled to maintenance and that her posses- 
sion of a one-half share of her husband's 
property should be maintained for this pure 
pose, but I know of no authority for the view 
that a Hindu widow can have separate pos- 
sesssion of a portion of the estate to secure 
her maintenance. If the male members of 
the family come to n partition, she cin claim 
a separate share, but, until they do so, she cau 
get only maintenance oub of the properby in 
their hands. 

I allow this appeal, sab aside the decree of 
the Court below and direct that the plaintiff's 
suit be decreed iu full with costs. 

The respondent to pay the costs of this 
appeal. 


Appeal allowed. 
(1) 32 A. 388 at p. 878; 14 C. W. N. 770; 12 C. L, 
J. 86;7 A. L. J. 764; 6 Ind. Cas. 787;8 M. L. T. 79; 
1 M. W. N. 324; 20 M. L. J. 604; 12 Bom. L. R. 504. 
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RAMASAWMY IYENGAR 0, VENKATATANJERI CHETTY, 


MADRAS HIGH COURT. 

SECOND Civin Appeat No. 1616 or 1909. 
September 28, 1911. 
Present:—Mr. Justice Abdur Rahim. 
and Mr. Justice Phillips. 
RAMASAWMY IYENGAR-—APPELLANT 
versus 
M. VENKATATANJERI CHETTY AND 
OTHERS— RESPONDENTS, 

Limitation Act (XV of 1877), Sch. IT, Ari. 29—Suit by 
decree-holder for delivery to him of sale-proceeds in pos- 
session of other decree-holaers of the same judgment- 
debtor-—Limitation—Rateable  distribution—Civil Pro- 
cedure Code (Act XIV of 1882), s. 296. 

Plaintiff obtained a decree against R. and other 
members of his family. Defendants had a decree 
against R. and his partners. In execution by de- 


fendants against the latter, their moveable proper-, 


ties were sold and sale-procaeds were delivered to 
the defendants. An application for rateable distribu- 
tion by the plaintiff was dismissed. In a suit by the 
plaintiff against the defendants for payment of the 
sale-proceeds to him by the defendants or by each 
of the defendants rateably of his share, brought 
more than one year afler attachment: 

Held, (1) that the suit was governed by Article 22 
of the Limitation Act and was barred. 

(2) that the plaintiff was not entitled to rateable 
distribution. 

Second appeal against the decree of the 
Subordinate Judge of Combaconam in A. 8. 
No. 421 of 1909, presented against the decree 
of the District Munsif of Combaconam in O. 
S. No. 88 cf 1908. 

Mr. R. V. Krishnaswamt Aryar, 
Appellant. 

Mr. K. Ramachandra Aiyar,for the Re- 
spondent, ' 

Judgment. 

Abdur Rabim, J,—In this case, the plaintiff, 
who has appealed to us, obtained a decree 
against one Ramaya Chetiy and the other 
members of his family on the 24th Janu- 
ary 1905, and it appears that the defendants 
obtained several decrees against the firm of 
which Ramaya Chetty and other persons were 
members. Defendants Nos. l and 2, in exe- 
cution of their decree against the partnership, 
dated 25th November, attached the properties 
now in dispute as belonging tothe firm. The 
properties were sold on the 26tb, 27th aud 
28th January 1905. The other defendants 
also put in petitions for execution of their 
decree and applied for rateable distribution 
under section 295, The plaintiff also applied 
for rateable distribution on the 26th January 
1905. His application was dismissed andthe 
sale-proceeds of fhe property were distributed 
among the defendants on the 9th March 1905. 


for the 


This suib is now instituted by the plaintiff 
asking for a decree for payment of the entire 
sale-proceeds of the properties in question by 
all the defendants jointly, or, in the alterna- 
tive, by each of the defendants of the amount 
rateably distributed to him. 

The Subordinate Judge rightly points out 
ihat the plaintiff does not ask for rateable dis- 
tribution in this suit and, as held by the Dis. 
trict Munsif, he would not be entitled to rate- 
able distribution if the property belonged to 
the partnership. The learned Subordinate 
Judge has held, on the supposition that the 
plaintiff acquired an interest in the property 
by his decree of 24th January 1905, that 
Article 29 of the Limitation Act applies to 
this case. That Article lays down that “a suit 
for compensation for wrongful seizure of 
moveable property under legal process shall 
be instituted within one year from the date 
of the seizure," tis difficult to see how a 
person holding merely a money-decree can be 
said to have an interest inthe property of 
his judgment-debtor. But it is only on the 
supposition that he has such an interest that 
the plaintiff can have a cause of action in 
this case. On that basis, Article 29 would, 
in my opinion, be applicable. If a suit by the 
owner of moveable property wrongfully seized 
is covered by this Article and this cannot 
be disputed—there is nothing in the language 
of the Article or in reason why it should not 
apply in the case of a plaintiff, who, without 
being the owner of the property, claims to 
be entitled to compensation on the basis that 
he has an interest in the property wrongfully 
seized. Whether the wrongful seizure was 
by attachment or by sale, the suit is equally 
time-barred. 

The Pleader for the appellant further argu- 
ed that his client should at least be allowed 
rateable distribution under section 295, Civil 
Procedure Code. But the judgment-debtors 
under his decree, and under those obtained by 
the defendants in their suit, are not the same 
as pointed out by the District Munsif. 

The appeal should be dismissed with costs, 

Phillips JT agrce, 

Apreal dismissed, 


. 
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AJUDHIA SINGH v. KUNWAR BAITADUR. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. x . 
First Civit Appeat No. 125 or 1910. 
April 11, 1911. 

Present; —Mr. Chamier, J. C. 
AJUDHIA SINGH AND) OTHERS— PLAINTIFFS 
— APPELLANTS 
versus 


Lala KUNWAR BAHADUR AND OTHERS— 


DzrENDANTS—RHSPONDENTS. 

Mortgage - Redemption, suit for— Deficiency in the 
profits of the property mortgaged by virtue of decree 
passed in favour of third person—Corenant that profits 
should Le taken in liew of interest, leffect of— Partition 
— Substitution of inferior land Compensation. 

One 4. made a mortgage in favour of one B. The 
mortgage was with possession with a covenant that if 
after a particular period, the mortgage-money was 
paid, the property would be redeemed. In a suit 
brought by the son of the mortgagor, bis right to 
one-third of the property mortgaged was established 
and the mortgagee was compelled to pay away to 
him one-third of the profits of the mortgaged pro- 
perty. Ina suit for redemption, the mortgagees 
claimed the amount so paid before tho mortgagor 
could be allowed to redeem: 

Held, that there being no stipulation to that effect 
in the mortgage-deed, the mortgagee was not entitled 
to claim the said amount. 

Partab Bahadur Singh v. Gajadhar Bakhsh Singh, 
24 A.621 and Nidhan Shah v. Murli Dhar, 25 A.115, 
followed. 

Where a mortgage-deed provides that if on 
account of any partition, any portion of the mort- 
gaged land is taken from the possession of the mort- 
gagee, other land of the same value will be given to 
the mortgagee, or the annual loss sustained by the 
mortgagee will be made good to him, the mortgagee 
is entitled to compensation for the loss suffered by 
him by the substitution of inferior land in partition. 


Appeal against the order of the Subordinate 
Judge of Unao, duted the 29th August 1910. 

Mr. Nabi Ullah and Babu Bijay Shankar 
Ray, for thé Appellants. 

Pandit Gokaran Nath Misra, for the Re- 
spondenis. - 7 

Judgment, This appeal and certain 
cross-objections put in by the respendents 
arise out ofa suit brought by the appellants 
for redemption of a mortgage, dated June 
8rd,1887, made by Pem Singh, now represent- 
ed by the appellants, in favour of one Sheo 
Prasad, who is now represented by the re- 
spondents. The mortgage covered 653 bighas 
odd and was for the term of twenty years and 
purported to secure the re-payment of 
Rs. 11,000. The document has been read 
to me and I agree with the Subordinate Judge 
that the parties to the transaction did not 
contemplate that there should be any account- 
ing between the parties except in certain 
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events sepoified in the deed. The arrange. 
ment was that if the mortgagee remained in 
possession of all ihe mortgaged property, the 
mortgagor would be entited t redeem at the 
end of the term of the mortgage on payment 
of the principal sum only. 

Subsequent to the mortgage, a partition of 
the village took place at which three muhals 
were formed, one was called after the name 
of the first appellant Ajudhia Singh, another 
was called mahal Mahadei and the third 
mahal Hemanchal. Mahal Mahadei represents 
the interest of Dania Singh, son of the 
original mortgagor, Pem Singh. This Dunia 
Singh, in 1884, established his right to one- 
half of so much of the share standing in 
his father’s name as was found to be ancest- 
ral property. Roughly speaking, he estab- 
lished his right to one-third of that share and 
after the mortgage he compelled the moit- 
gagee to account to him for the profits of one- 
third of the property mortgaged. 

The respondents say in the present case, that 
as they were compelled to pay away to Dunia 
Singh or his representatives one-third of the 
profits of the mortgaged property for several 
years, they are entitled to receive that amount 
from the appellants before redemption takes 
place. The Subordinate Judge has decided 
this point in favour of the respondents and has 
added to the original mortgage money s sum of 
Rs. 2,420 odd on this account. It appears to 
me that so far his decision is wrong. The point 
seems to be covered by the decisions nf the 
Privy Council in Pertab Bahadur Singh v. 
Gajadhar Bakhsh Singh (1) and Nédhan Shah 
v. Murli Dhar (2). The appeal which relates 
to this sum of Rs. 2,420 odd will have to be 
allowed. 

But the respondents in the Court below 
claimed a sum of Hs. 5,000 odd under another 
head. That claim was disallowed and is the 
subject of the cross-objections putin by the 
respondents. The respondents say that, inas- 
much as they were dispossessed ab a 
partition of one-third of the 653 bzghas 
mortgaged and were given in exchange for 
that one-third land of considerably less value, 
the appellants must make good the loss which 
they have sustained before they (the appel- 
lants) can be allowed to redeem the mortgage. 
This claim stands on a very different footing 
from the claim made to the sum of Rs, 2,420 

(1) 24 A. 521; 4 Bom. LI. R. 845. 

' (2) 28 A. 115,6 Bom. L, R. lu. 
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for itis expressly provided in the mortgage- 
deed that if on account of any partition, any 
portion of the land is taken ont of the 
possession of the mortgagee, othec land of the 
same value will be given to the mortgagee 
or the annual loss sustained by the mortgagee 
will be made good to him year by year by the 


mortgagor and if the mortgagor, fails to. 


make good that loss, then he will be bound at 
the time of redemption to pay the amount of 
loss sustained by the mortgagee together with 
interest and eompound interest. Under this 
express stipulation in the deed, the respond- 
ents are clearly entitled to compensation if 
they can prove that the land taken from them 
ab the partition was re-placed by land of less 
value. The Subordinate Judge deals with 
this matter ina very unsatisfactory way. He 
says: "In the first place, there is no reliable 
evidence on the record to prove that there was 
in fact any deficiency in the profits accruing 
from the land allotted to the appellant’s 
mahal at the partition.” The papers on 
the record show that this observation is 
not well founded. There certainly was a 
serious deficiency. Then, says the Subordi- 
nate Judge,— Secondly, it appears that the 
defendants got land by partition equivalent to 
653 bighas odd that was originally mortgaged. 
They were parties to the partition. If the 
land were not equivalent in all respects, they 
would not have accepted it. Jam, therefore, 
of opinion that the defendants are not en- 
titled to the deficiency claimed.” The ap- 
pellants have not been represented by Counsel 
so far as the subject-matter of the cross objec- 
tions is concerned and the argument before 
me has, therefore, of necessity been one-sided. 
But, as far as I can understand the papers 
which have been brought to my notice, the 
partition authorities considered that they 
were not entitled to allot to the mortgagee 
more than 653 bighas in all, and as thedand 
given to the mortgagee in exchange for the 
land taken from him was inferior in 
quality, the mortgagee suffered consider- 
able loss. There is a mass of papers on the 
record bearing upon this question which the 
Subordinate Judge made no effort whatever 
to discuss, and hence it is that I say that his 
way of disposing of the case was unsatisfac- 
tory. In short, he shirked a troublesome task. 

The result is that the case must go to his 
suceessor. I direct that the record be return- 
ed to the Court Below in order that a proper 
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inquiry may.be held on the following question, 
namely:— 

To what amount are the respondents en- 
titled on account of loss sustained by them 
by reason of one-third of the mortgaged land 
having been taken from them at the parti- 
tion? : 

The Subordinate Judge should ascertain 
the rental of the land taken from the mort- 
gagee and then ascertain the rental of the 
land substituted therefor. 

A simple calculation will then show the 
amount to which the respondents are entitled 
under the clause in the mortgage-deed men- 
tioned above. I have considered whether it 
would be proper to admit further evidence. I 
think that the task of the Subordinate Judge 
will be rendered much easier if he insists 
upon the respondents producing further evi. 
dence. The evidence now on the record is 
extremely confusing and I, therefore, decide 
that both parties should be allowed to pro- 
duca further evidence. 

Case remanded. 





MADRAS HIGH COURT. 
Civin Revision Peritron No. 667 or 1910. 
October 5, 1911. 

Present; —Mr. Justice Abdur Rahim. 
PADALA CHEKKAYA alias VENKATA 
RE DDI—PETITIONER 
versus 
MADAVARAPU VETHAGIRISVARUDU 


GARU—Responpent. 

Hindu Law—Joint family property—Alienation by 
a co-parcener of his share —Right of alienee to claim 
partial partition. 

An alienee of the share of a member of a joint 
Hindu famiiy cannot claim partial partition of the 
family property as against the other members. 

Iburamsa Rowthan v. Thiruvenkatasawmi Naicker, 
20 M. L. J. 748, 7 Ind. Cas. 659, referred to. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge of Cocanada, 
dated 27th June 1910, in S. C. S. No. 31 of 
1910. 

Mr. T. Prakasam, for the Petitioner. 

Mr. P. Narayanamurti, for the Respondent. 

.udgment.- The Subordinate Judge 
isright. The plaintiff, as managing member 
of the family, granted the muchzlka to the 
defendant. Subsequently, the plaintiff'8 son 
sold his half share in the family land to & cers 
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tain person, who, in his turn, sold it to the 
defendant. It is true that the son was entitled 
to sell his share, but, until partition, he was 
not entitled to possession of any particular 
land, and his vendee, it does not seem to me, 
ean have any such right. It has been decided 
by a Full Bench of this Court that an alienee 
of a member's share cannot claim partial par- 
tition of the family property as against the 
other members. See Iburams1 Rowthan v. 
Tiruvenkatasumt Naict (1). The petition 
is dismissed with costs. 


Petition dismissed. 
(1) 20 M. L. J. 748; 7 Ind. Cas. 559. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Sgcoxp Civit APPEaL No. 415 or 1910. 
April 11, 1911. 
Present:—Mr Piggott, A. J. C. 
Sardar Kanwar PARTAB SINGH AND 
OTHERS—D EFENDANTS—-À PPELLANTS 


. Versus 
CHANDRA BHUKAN AND ANOTHER— 


PLAINTIFFS —ReESPON DENTS. | 

Escheat, right of—Residence, change in, effect of — 
Mafrur, meaning of--Abandomment of residence, how 
Jar evidence of escheat. 

A landlord claimed possession of a grove on the 
ground that the grove-holder having taken up his 
residence in another village, the grove escheated to 
the landlord. The landlord claimed the right of 
escheat ou the basis of an entry in the wajib-ul-arz 
where ib was provided that if the tenant became 
mafrur or farar ho jawe, the grove will become the 
property of the landlord: 

Held, that, in the absence of any evidence to the 
contrary, the provision of the wajib-ul-arz did not 
apply to the case of a person who had transferred 
his place of residence from one village to another 
but had still retained and asserted his rights asa 
grove-holder. He can only be considered emafrur if 
his abandoument of the village is attended by cir- 
cumstances which suggest an intention of complete 
abandonment of his residence and his rights in the 
grove. 

Chandi Singh v. Syed Arjumand Ali, 2 O. C. 280, 
followed. 

It would be open to the persons interested in any 
particular case to prove by oral evidence that, al- 
though the custom set forth in the wajib-ul-arz is 
limited by the use of such words as “ mafrur” or 
“ farar ho jana,” yet, as a matter of fact, these words 
were used loosely and inacourately, and that the 
custom actually prevailing recognizesthe right of 
escheat against a grove-holder, whenever the latter 
has finally and completely transferred his residence 
outside the boundaries of the village in which the 
grove is situate, 
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Appeal against the order of the District 
Judge of Rae Barali, dated the llth July 
1910, upholding that of the Munsif of 
Dalman, dated the 27th April 1910. 

Babu Basudeo Lal, for the Appellants. 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 

Judgment. The question for deter- 
minationin this case was, whether a grove- 
holder of the name of Sheo Ratan had or had 
not abandoned the village in which the de- 
fendants-appellants are proprietors under such 
circumstances as to create in favour of the 
said defendants aright of escheat in respect 
of a grove held by the said Sheo Ratan in 
the same village. The question turns upon 
the meaning to be attached to the words 
mafrur and farar ho jana, in the record of 
custom with regard to escheat of groves in 
the village wajib-ul arzı The point was dis- 
cassed by this Court in Ohandi Ningh v. Syed 
Arjumand Ali (1). I understand that deci- 
sion to mean that these words imply some- 
thing more than mere change of residence 
on the part of the grove holder, something 
more, even, than a complete and final transfer 
by the grove-holder of his residence from the 
village in which his grove is situated to some 
other village. That is to say, in villages 
where the proprietor’s right of escheat in 
grove lands is limited to the case of the 
grove-holder's becoming “mafrur,” the latter 
can, if he chooses, give up his residence in 
the village and permanently transfer him- 
self to some other place ot residence, 
while stil retaining and  asserting his 
rights as a grove-holder. It is only when 
his abandonment of the village is attend- 
ed by circumstances which suggest an in- 
tention to escape from the enforcement of 
some lawful claim against him, as for instance 
when he goes away leaving unpaid urrears of 
rent behind him and without communicating 
his new place of residence to the persons en- 
titled to claim such arrears, thai a right of 
escheat arises against a grove-holder in villages 
where the custom is thus limited. 1 see no 
reason whatever why the ruling in Chandi 
Singh v. Syed Arjumand Ali (1), understood 
in the above sense, should be doubted 
or re-considered. 1 conceive that it would 
ba open to the persons interested in any 
particular case to prove by oral evidence 


that,although the custom set forth in the 
(1) 2 0. C, 280, R 
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village wajrb-ul-arz was limited by the use of 
such words as mafrur or farar ho jana, yeb, a3 
a matter of fact, these words had been used 
loosely and inaccurately and that the custom 
actually prevailing recognised the right of 
escheat against a grove-holder whenever the 
latter finally and completely transferred his 
residence outside the boundaries of the village 
in which his grove was situated. I accept, 
however, the decision relied on by the Courts 
below as authority for the interpretation 
generally to be placed upon the use of the 
word mafrur in the record of a custom of 
this sort in the absence of any evidence to the 
contrary. 

Upon the custom as thus limited, it is im- 
possible to hold on the evidence iu this case 
that a right of escheat had arisen in favour 
of the appellants. I dismiss this appeal with 
costs, 

Appeal dismissed. 





MADRAS HIGH COURT. 
Ssgcoxp Civit APPEAL No. 428 or 1910. 
September 4, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Phillips. 

S. N. 8. NARAYANAN CHETTY— 
APPELLANT 
versus 


A.L. V. R. R. M. CHIDAMBARAM 
CHETTY—Responpent, 


Hindu Law —Joint family —Hundi executed in favour 
of Manager and made payable to family—Right of 
Manager to endorse hundi— Acknowledgment of debt — 
Debtor expressing willingness to pay whatever is due on 
accounts — Limitation Act (IX of 1903), s. 19. 

The Manager of a Hindu family is entitled, in due 
course of management, to endorse a hund? payable to 
the family. 

Kishen Prashad v. Har Narain Singh, 21 M. L. J. 
378; 13 Bom. D. R. 359; 9 M. L. T. 343; 13 C. L. J. 
845; 15 C. W. N. 821; 8 A. L. J. 266; 9 Ind. Cas. 739; 
33 A. 272, referred to. 

Aletter written by a debtor to his creditor ex- 
pressing willingness to pay whatever may be due 
on a settlement of accounts is an. acknowledgmont of 
liability within the meaning of section 19 of the 
Limitation Act. i 

Socond appeal against tha decree of the Dis- 
trict Court of Madura, in Appeal No. 223 of 
1969, presented against the decree of the 
Subordinate Judge of Madura East, in O. S. 
No. 23 of 1908. 

FactsS.—Defendant-appellant executed 


a hundi to the Manager of a joint Hindu 
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family which was made payable to the family 
at Madras. The Manager endorsed ib to the 

plaintiff-respondent. The suit was basedonthat 

hundi. Defendant pleaded inter ala thah, at the 

time when the suit was brought and for some 

years previously, he was a permanent resi- 

dent of Madras and never a resident of Da-- 
vacottab, which is within the jurisdiction of the 

Madura Hast Subordinate Court where the suit 

was brought, and that, therefore, the latter had 

no jurisdiction, that the endorsement of the 

kundi to the plaintiff was invalid, and that the. 
suit was barred by limitation, Exbibit B, 

which was a letter written by him to plaintiff 

agreeing to pay whatever may be due on a 

settlement of accounts, not having the effect 

of saving limitation. Both the lower Courts 

found'agaiust the defendant on these pleas. 

The defendant appealed to the High 
Court. 

Mr. Kunjunnit Nair, for the Appellant. 

Mr. OQ. S. Vencrtéichari, for the Respond- 
ent. 

Judgment, The first question raised 
as to the jurisdiction of the Madura Court is 
concluded by the concurrent findings of facs 
that the defendantis a resident of Davacottah. 
As regards the next question, we are of. opi- 
nion that there can ba no doubt that 4 
Manager of a Hindu family is entitled, in 
due course of management, to endorse a hundi 
payable to the family, and we may refer on 
this point to the observations of the Privy 
Council regarding the powers of a Hindu 
Manager in Kishen Prashad v. Har Narain 
Singh (1), The learned Vakil for the appel- 
lant has not been able to support his conten- 
tion to the contrary by any authority. 

As regards limitation, Exhibit B is clearly 
an acknowledgment withiu the meaning of 
section 19 of the Limitation Act. The other 
questions sought to be argued by the 
learned Vakil for the appellant are not raised 
in the grounds of second appeal and were not 
argued before the lower Courts. The second 
appeal is dismissed with costs. 


Appeal dismissed, 
(1) 21 M. L. J. 378; 13 Bom. L. R. 359; 9 M. L. T. 
343; 13 C. L. J. 345; 15 C. W. N. 8321; 8 A. L. J. 256; 
9Iind. Cas. 739; 38 A. 272. 
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OUDH JUDIOLAL COMMISSIONER'S 
COURT 
Execotion or Decaes Appeat No 30 or 1911. 
March 13, 1911. 
Present: —Mr. Chamier, J. C., and 
Mr. Piggott, A. J. C. 
Chaudhri SAJID ALI AND OrHERS— 
JUDGMENT-DEBTORS—À PPELLAMNTS 
versus 


Hon'ble Raja ALI MOHAMMAD KHAN— 
DECREE HoLDER—HESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
v. 50—Civil Procedure Code (Act XIV of 1882). 88. 
244, 258—Judgment-debtor, objection by, how to be 
treated— Objection on the ground that judgment-dobtor 
was holding property as trustee for religious purposes— 
Appeal against an. order dismissing judgment-debtor's 
objection. 

Where a judgment-debtor sets up a claim to the 
effect that certain property attached in the execu- 
tion of a decree isin his possession not on his own 
account but on account of or in trust for some other 
Person and in particular where he claims that the 
property in question has been set apart for religious 
charitable purposes and is held by him as a trustee, 
his objection must be treated as falling under Order 

XXI, rule 58 of Civil Procedure Code of 1908 (corres- 
ponding to section 278 of tho Code of 1882) and not 
under section 47 of the Code of 1908 (corresponding 
to section 244 of the Code of 18821. 

Consequently, no appeal lies from such an order. 

Roop Lall Dass v. Bekani Meah, 15 C. 487; Murigeyu 
v. Hayat Saheb, 28 B. 287; Ramanathan Chettiar v. 
Levvai M rakayar, 28 M. 195; 10 M. L. J. 64 Nath 
Mal Dass v. Tajammul Hussain, 7 A. 86; (1884) A.W. 
N. 218; Rani Indoomati v. Jageshar, 28 A. 614, A. W. 
N.(1908) 158; 3 A. L. J. 565, followed. 

Punchanun Bundopadhya v. Rabia Bibi, 17 C. 711, 
distinguished. 

Beg Raj Marwari v, Sreemutty Kundali Debya, 8 C. 
W. N. 353, not followed. 

Appeal against the order:of the Subordi- 
nate Judge of Bara Banki, dated the 20th 
January 1911. 

Babu Bisheshar 
Appellants. 

Mr. Zahur Ahmad, for the Respondent. 

4udgment.- The appellants in. this 
case are judgment-debtors, and the respond- 
ent was executing a decree against them 
under the provisions of section 90 of the 
Transfer of Property Act (IV of 1882). 

Certain immoveable property was attached 
on May 18th, 1909, and half of it was even- 
tually sold onder circumstances which need 
not be specified in detail, without satisfying 
the respondent's decree. Proceedings having 
commenced forsale of the remaining half- 
share, the judgment-debtors put forward, for 
the first time, in an application to the Court 


dated January 19th, 1911, an objection to the 


Nath Srivastava, for the 
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effect that a portion of the property now 
sought to be sold was in their possession as 
trustees or managers under a wagf, or re- 
ligious endowment, created by a Will of Jaly 
10th, 1883. The Court executing the decree 
contented itself with remarking that this 
claim or objection had obviously been most 
unnecessarily delayed, and thereupon dismiss- 
ed it without any further investigation. We 
may take it that the learned Subordinate 
Judge conceived himself to be acting under 
the provisions of Order XXI, rule 58 of the 
Civil Procedure Code of 1908 (Act V of 1928) 
corresponding with section 278 of the Code of 
1882. Ifhe was right in this view, no 
appeal lies from his order, but ib is open to 
the judgment-debtors to establish the right 
claimed by a regular suit. This appeal com- 
ing up for hearing, objection has, as a matter 
of fact, been taken on behalf of the respondent 
that the order in question is one under Order 
XXI, rule 598 aforesaid and that no appeal 
lies. There seems to be a large consensus 
of authority in favour of this objection. 
We may refer to Roop Lall Dass v. Bekani 
Meah(1); Murigeya v. Hayat Saheb 2); Rama- 
nathan Chetliar v. Levvat Marakayur (3); Nath 
Mal Dass v. Tujammul Hussain (4) and Rani 
Indomati v. Jageshar (5). lọ appears from 
these rulings that the principal High Courts 
in India have all concurred that, where a 
judgment-debtor sets up a claim to the effect 
that certain property attached in execution.of 
decree is in his possession, not on his owa 
account or as his own property, but on ac- 
count of or intrust for some other person, 
and in particular where he claims that the 
property in question has been seb apart for 
religious or charitable purposes and is held by 
him as a trustee, his objection must be treated 
as falling under section 278 and not under 
section 244 of the former Civil Procedure 
Code (Act XIV of 1882). There are two cases 
on the other side, namely, Beg Raj Marwari 
v. Sreemutty Kundali Debya (6) and Pun- 
chanun Bundopadhya v. Rabia Bibi (7), the 
decision in the former case merely basing 
itself upon the latter. As a matter of fact, 
this decision reported in Puhkchanun Bundo- 
(1) 15 0. 437. 
(2) 23 B. 237. 


(3) 23 M. 195; 10 M. L. J. 64. 
(4) 7 A. 36; A. He N. (1884) 218. 


(5) 28 A. 644; A. W. N. (1908) 158; 3 A. I, J. 605. 
(8) 8 C. W. N. 353. i 
(7) 17 0. 711. 
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padhya v. Rabia Bibi (7) is distinguishable 
from the other rulings which support the case 
of the present respondent, and has been distin- 
guished by the learned Judges of the Madras 
High Court in “ Rumanatha Chettiar v. Levvat 
Marakayar (3). On the whole, the decided 
cases show a marked consensus of authority in 
favour of the contention pressed upon us on 
behalf of the present respondent, and we are 
nob prepared to dissent from the authorities 
referred to. We hold, therefore, that the 
order of the Court below is one under Order 
XXI, rule 58 of the Civil Procedure Code; 
that the learned Subordinate Judge was within 
his diseretion in summarily dismissing the 
objection of the appellants judgment-debtors 
on the ground of delay; that no appeal lies 
from the order complained of, and that we see 
no reason to interfere in revision. We ac- 
cordingly dismiss this appeal with costs. 
Appeal dismissed. 





MADRAS HIGH COURT. 

Secono Civic Arrear No. 625 or 1909. 
September 11, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 
HANUMANTHAIYAN-—APPELLANT 
versus 
MEENATCHI NAIDU AND OTHERS— 
RESPONDENTS. 

Mortgage—Sinuple loan advanced to mortyagor dis- 
charging first mortgage—Discharge tn part —Priority. 

Where there are two mortgages on a property and 
a person advances money for the payment of the first 
mortgage, whereby the first mortgage is discharged only 
in part, the lender is not entitled-to claim priority 
over the second mortgagee if he had no interest in 
the mortgaged property either as purchaser of tho 
equity of redemption or as mortgagee at the time of 
the advance. 

Feethirama v. Venkatakrishna, 16 M. 94, not ap- 
proved. 

Gurdeo Singh v. Chandrika Singh and Chandrika 
Singh v. Rash Behary Singh, 5 C. L. J. 611 at p. 623; 
36 C. 193; 1 Ind. Cas. 918 and Rupabai v. Audimulam, 
11 M, 345, distinguished. 

Second appeal against the decree of the 
Additional Subordinate Judge of Madura, in 
A. S No. 401 of 1908, presented against the 
decree of the District Munsif of Madura, in 
O. S. No. 549 of 1906. 

Mr. K. N. Aiya, for the Appellant. 

Mr. C. V. Anantha Krishna Iyer, for lst 
Respondent. 

Judg ment.—In this ense there are 
two questions raised before us. (I) Where 
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there are two mortgages on a property and 
a person advances money for the payment of 
the first mortgage and that debt is satisfied, 
would the lender be entitled to stand in the 
shoes of the first mortgagee and to claim 
priority if he had no interest in the mort- 
gaged property either as purchaser ‘of the 
equity of redemption or as mortgagee at 
the time of the advauce? and (Il) whether 
it is necessary that the first mortgage should 
be entirely discharged before ihe claim to 
priority over the 2nd mortgagee can be 
sustained. In this case only a portion 
of the mortgage-money due under the first 
mortgage was paid andthe first mortgage 
was not entirely discharged. We think 
there can be no doubt on principle that 
before & person advancing money for the 
purpose of discharging the debt due under 
the first mortgage can establish his claim 
to the rights of the first mortgagee it must 
be shown that the first mortgage had been 
extinguished. Otherwise, the result would 
be that a number of persons would be entitl- 
ed to rank as first incumbrancers with re- 
ference to differeut sums of money advanced 
by them, and it would be impossible to 
work out the rights of the parties. This 
is very clearly pointed ont in Gurdeo Singh 
v. Ohandrikah Singh and Chandrikah Singh 
v. Rashbehart Singh (1) and in Jones on 
Mortgages, paragraph 885b. The learned Vakil 
for the appellant has relied on several 
rulings of this Court for the contrary posi- 
tion. ‘Lhe cases relied on are Rupabai' v. 
Audimulam (2); Gangadhara v. Sivarama (3) 
and Seetharama v. Venkatanrishna (4). In 
Rupabai v. Audimulam (2) ihe learned 
Judges state, at page 354, that the whole of the 
prior charge was released and the same 
appears to have been the case in Gangadhara 
v. Sivarama (3). The facts of Sectharama 
v. Venkatakiishna (4), so far as they ap- 
pear from the report, are not very clear; 
but, supposing that the case is authority 
fur the proposition contended for by the 
appellant, it would seem that the question was 
not properly discussed before the learned 
Judges and they give no reasons in support 
of their view. On this point, therefore, the 
appeal fails, even if the other proposition 

(1) 6 C.L.J. 611 at p. 623; 6 C. 193; 1 Ind, Cas. 918. 

(2) 11 M. 345. 

(8) 8 M. 246. 

(4) 16 M. 94, 
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advanced on behalf of the appellant be held 
to be sound, as to which we do not express 
any decided opinion. The appeal is dismissed 
with costs. 

Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Orv Appean No. 427 or 1910. 
April 18, 1911. 

Present:—Mr. Evans, A. J. C. 
Saiyed ASHIK HUSSAIN—DeErenrant— 
APPELLANT 
veruss 


Saiyed MEHDI HUSSAIN-—PAiAINTIFF— 


RESPONDENT. 

Pre-emplion, suit for—Price money, meaning of— 
Mortgage-money included in the price when so stipu- 
lated—Docwment—Compromise, construction. of—Rule 
of interpretation. 

In a suit for pre-emption with respect to property 
which was incumberred with a mortgage-debt, a com- 
‘promise was arrived at between the parties to the 
effcet that tho amount of the mortgage-money should 
be included in the price fixed before pre-emption could 
be allowed and that each party should pay half the 
mortgage-money: 

Held, that the pre-emptor must deposit his half of 
the amount of the mortgage-money, which was in- 
cluded in, the price of the property pre-empted. 

In construing a compromise, a Court must look to 
the actual terms of the compromise and not to the 
effect thereof on the interest of the parties. The 


effort of the Court should be to carry out the inten- : 


tion of the parties, 

Appeal agaiast the order of the District 
Judge of Fyazabad, dated the 2nd July 1910, 
mcdifying the order of the Subordinate 
Judge of Fyzabad, dated the 1st December 
1908. 

The Hon'ble Rai Sri Ram Bahadur and Mr. 
H. Manuel, for the Appellant. . 

Mr. Waztr Hassan, for the Respondent. 


Judgment.—This is an appeal 
against an order of the District Judge of 
Fyzabad, modifying a decree of the Sab- 
ordinate Judge of Fyzabad, dated the Ist 
December 1908. 4 

For the faets of the case, I may refer to 
&n order of the Judicial Commissioner, dated 
the 15th February 1910, in Execution of 
Decree Appeal No. 59 of 1909 and also to 
this Court's order dated the 11th. May 1910 
in Miscellaneous Appeal No. 20 of 1910. I 
have now only to decide whether the learned 
District Judge was right in his construction 
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of the compromise upon which the decree of 
the Subordinate Judge is based. 

It is conceded that the intention of the 
parties was that Rs. 225 should be deducted 
from the price to be paid as ascertained by 
the Court and the sole dispute now is as to 
payment of Rs. 400 on account of a mortgage 
held by Mubarrak-un nissa, dated the 27th 
May 1905. A translation of the sixth clause 
of the compromise with reference to this 
item is to be found in the judgment of the 
learned Judge. That translation is not 
quite accurate. A correct translation is as 
follows:—“The parties are liable in equal 
shares for payment of Rs. 800 mortgage. 
money due to Musammat Mubarak-un-nissa 
on her mortgage-deed of 27th May 1905; 
and the aforesaid sum is included in the price 
ofthe property.” This apparently means 
that Rs. 400 are to be payable by each of the 
parties on account of the mortgage-deed with 
respect to the share assigned to them under 
the compromise and the learned Judge 
has held that the intention of the parties 
was, that the payment of the mortgage. 
money should be reserved to a fature 
date and that iL was not incumbent on the 
respondent pre-emptor to pay in his share 
of the mortgage-money when he paid the rest 
of the price. He, therefore, interpreted the 
compromise as meaning that the respondent 
should pay in Rs. 887, and if that payment 
is made within the period fixed he was 
entitled to a decree. The chief argument 
against this decision is to be found in the 
compromise itself. As to the undisputed 
item of Rs. 225, there was a distinct pro- 
vision that ib should be deducted from the 
price paid in by the respondent. If it had 
been the intention of the parties that the 
respondent should not pay this sum of Rs, 
400 when he paid the rest of the pre-emption- 
money into Court, it would have been dis- 
tinctly provided that the payment of Rs. 4CO 
should be reserved to a subsequent date when 
redemption was possible. Jhe argument of 
the learned Counsel for the respondent is 
that, if his client is compelled to pay this Rs. 
400, there is no guarantee that it would be 
applied by the appellant for redemption of 
the mortgage, and if the respondent wishes to 
redeem the mortgage, he will have to pay 
in another Rs 800 and sue the appellant for 
Rs. 400 now deposited. I Bave ncthing to do 
with what the consequences would be, but Į 


Al4 
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have only to, decide what the meaning of the 
compromise was. I hold that the meaning of 
the compromise was, that the respondent 
should pay in all the purchase-money except 
Rs. 225 and out of the purchase money Rs. 
400 were payable to the mortgagee towards 
redemption ofthe mortgage, and in order to 
carry out the intention of the parties, I am of 
opinion that the decree of the Subordinate 
Judge should be modified as stated below. In 
this way the respondent can be protected, and if 
the appellant does not pay his share of the 
mortgage-money the respondent can, in 
consultation with the mortgagee, redeem the 
property on payment of another Rs. 400 to 
the mortgagee when she draws out this Rs. 400 
now deposited to her credit into Court under 
ihe terms of the decree as modified by this 
Court. By mutual consent, ib is now agreed 
that a six months’ period should be allowed 
for payment of the Rs. 400 noted below and, 

therefore, the decree should bein the follow. 
ing terms:— 

The claim for possession of a moiety of a 
9.annas 2-pies share in Thok Ashraf is de- 
creed to the plaintiff by right of pre- 
emption and the plaintiff is ordered to pay 
into Court Rs. 1,237 within six months from 
this date. Ofthissum of Rs. 1,237, Rs. 837 
are payable to the appellant Ashik Husain 
and Rs. 400-to the mortgagee Musammat 
Mubarak-un-nissa only. 

Out of this Rs. 837 has already been paid 
and thesix months’ period noted above is 
allowed for payment of Rs, 400. If the Rs. 
4COis not paid within the period fixed the 
claim will stand dismissed. 

The appellant asks me to allow him costs 
in this Court, but I am of opinion that both 
parties are to blame for the loose way in 
which the compromise was drawn up and as 
the compromise provides the parties sheuld 
bear their own cosis, I make an order 
accordingly, and direct that the parties pay 
their own costs throughout. 


Appeal allcwed. 
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MADRAS HIGH COURT. 
Seconp Civi, APPEAT No. 53 or. 1909. 
September 4, 1911. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Phillips. 
NATHARSA ROWTHEN-—PrAINTIFF— 
APPELLANT 
versus 
AMIRTHAM AND OTHERS —DEFENDANTS— 

RESPONDENTS. l 

Landlord and Tenant—Kasavargam tenancy, inci- 
dents of, in Tanjore District. 

The following incidents of the Kasavargam tenancy 
are recognised by usage in the Tanjore District :— 

(1) The manaikat or sito is the property of the 
Mirasidars; the Kasavargamdar has no,proprietary 
interest in it, but he is ordinarily the proprietor of 
the superstructure builé upon it. 

(2) The Kasavargamdar holds the manatkat free of 
ront, or for a more or less nominal rent, on condition 
that he performs services for the mirasidars as an 
artisan or otherwise, as the case may be. 

(8) The Kasavargamdar has no right to transfer 
the manaikat to another, but, on his death, it passes 
to his heirs on the same conditions as those on which 
ho held it, 

(4) Tho mirasidar is entitled to eject the Kasavar- 
gamdar forthwith, if the latter refuses to render him 
the customary services, 

(5) If the Kasarargamdar is ejected, the mirasidar 
is bound to compensate him for any house which he 
may have erected on the land during his tenancy. 

Second appeal against the. decree of the 
District Court of Tanjore, in A. 8. No. 893 
of 1907, presented against the decree of the 
Court of tha District Munsif of Mannargudi, 
in O. S. No. 14 of 1907. 

This second appeal, coming on for hearing 
before the Honourable Mr. Justice Wallis 
and the Hon’ble Mr. dpstice Krishna- 
swami Aiyar, on Thursday, the 2lst July, 
1910, the Court delivered the following 

Judgment.—tThe District Judge is 
mistaken in supposing thatif there was a 
tenancy from year to year it terminated on 
the death of Chidambaram. There is no 
finding in this case as to the nature and the 
term ‘of the tenancy, and the decisions to 
which we have been referred do not determine 
the incident of this tenure. These incidents 
must, we think, be determined on evidence as 
to the custom of the locality, and we have, 
therefore, decided to call for findings on the 
following issues:— 

1. What are theincidents of Kasavargam 
tenancy with special reference to 
the term of -snch tenancy? 

2. Did the defendants Nos. land 2 or 


their predecessors refuse to perform 


^» 


. 
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services in accordance with the 
. terms of the tenancy? 
-» 8. Has the tenancy been determined, 
and if so, how? 
Fresh evidence may be taken of witnesses 
called by the parties and of such other 


witnesses asthe District Judge may think 


fit to call. 

The findings should be submitted within 
two months, and seven days will be allowed 
for filing objections. 

In compliance with the order contained in 
the above judgment, the District Judge of 
Tanjore submitted the following 

FINDING. 


The High Court has called for findings on 


the issues :— 

(I) What are theincidents of Kasavargam 
tenancy with special reference to the 
term of the tenancy? 

^ (I) Did, the defendants Nos. land 2 

or their predecessors refuse to per- 
forn services in accordance with the 
terms of the tenancy? 

(III) Has the the tenancy been determin- 
ed, and, if so, how? 

2. Issue I.— The question raised by this 
Issue is a large one, and one of some general. 
importance throughout this district, The 
parties have, therefore, been afforded every 
reasonable facility for adducing all the 
available evidence, oral as well as docu- 
mentary, on the point, and three large 
landholders of the district have also been 
summoned and examined as witnesses for 
the Court, and documents produced by them, 
which have a bearing on the question, have 
been filed as Exhibits. ‘There is, therefore, 
nowon the record a considerable body of 
evidence from which to deduce a find- 
ing as to what are the more’ import- 
ant general incidents of Kasavargam ten- 
ancy: that is, so far as the Tanjore district 
js concerned. The custom of Kesavargam 
prevails in other districts as well (see the de- 
position of the first Court witnesses) and the 
incidents of the tenancy may, and in all 
probability do, vary in different districts, 
but itis clear from the judgment of the 
High Courtin which the findings are called 
for that it is only the custom as it obtains 
in this district that is to be taken into con- 
sideration, and it is on that footing that 
evidence has been let in atthe hearing on 
lemand, 
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3. The meaning of the term Kasarargam 
or Kasavargamdar is given in Wilson's 
Glossary (see page 583) as "Traders and 
makers of canvas sacks, residing in a village, 
and claiming certain fees, and perquisites, 
having a proprietary right to their houses, 
bub not to the ground on which they stand." 
The learned author does not appear to have 
been satisfied as to the etymology of the term, 
and it may, therefore, perhaps, be presumed 
that his definition was based entirely on his 
own personal experience of the use of the 
term, or on the experience of other persons on 


' whose information he considered it safe to 


rely. This may serve to explain why the 
definition which he adopted does not al. 
together apply to the term as used in this 
district. The latter portion of the defini- 
tion alone seems to apply here. The oral 
evidence adduced in the present case shows 
that io this district, Kasavargamdars have, as 
a rule, “a proprietary right to their houses, 
but not to the ground on which they stand.” 
As regards this feature of Kasavargam 
tenancy, there can, I think, ba no doubt. 
It has been spoken to by several witnesses 
of large experience in the management of 
lands in this district, whose evidence appenrs 
to be thoroughly reiiable. It is borne ont 
by the entries in the paimash accounts, 
some of which have been filed as Exhibits 


in ihis case (see Exhibits Q, S and T) and 


it has been repeatedly recognised by the 
Courts of the district, and by the High 
Court as one of the customary features 
of Kasavargam tenancy as ib prevails in this 
district: Vide Exhibits Z3, DD, GG, and 
HH, and the eases reported in Subban aya v. 
Nataraja (1) and Blake v. Navundaratham- 
mal (2). Exhibit EE may alid be referred 
to. Itis the decree in a case in which a 
mobrasidar sued to recover a manazkat, The 
parties compromised, the defendant agreeing 
to vacate the mana? on condition that the 
plaintiff should pay him compensation for 
the house he had erected on it. This was 
a Kasarargam manackat; and the terms of 
the compromise go to show that the parties 
recognised that the Kasarargamdar had no 
proprietary right in the munaikat itself but 
only in the superstructure which he had 
erected upon it, It is scarcely necessary 
to refer to any more evidence on the point, 
(1) 14 M, 98. 
(2) 22 M. 116. 
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but mention may, perhaps, be made of Ex- 
hibits AAl to AAS and BB. Exhibits AAI 
to AAS are rent-deeds which the first Court 
witness has now taken from the tenants of 
his Kasavargam manatkats instead of any 
longer relying on custom alone for determin- 
ing the conditions of their tenaucy. Ex. 
hibit BB is a similar deed executed in favour 
of the mirasidar by the occupant of a 
Kasavargam carpenter’s manatkat, who is the 
descendant of the Kasavargamdar mentioned 
in the pazmash account (Exhibit CC) (Vide 
the evidence of plaintifi’s 14th witness). 
All these documents set forth the fact that 
the manazkat is the property of the mirasidar. 
This, then, may be taken to be the fundamental 
principle of the tenancy : the site is the pro- 
perty of the landlord : the superstructure that 
of the tenant. 

4, The rest of Mr. Wilson’s definition 
of the term kasavargam does not seem to 
be applicable to kasarargam tenancy as 
known in this district. None of the witnesses 
examined—not even the first Court witness, 
Dewan Bahadur R. Haghunatha Rao, a 
gentleman of exceptionally wide experience 
of the land tenures cf the district, seem 
to have ever come across a Kasavargamdar 
who could be described as a trader and 
maker of canvas sacks residing in a village 
and claiming certain fees and perquisites; 
and not a single ore of the documents ex- 
hibited refers to a Ksa:argamaa: to whom such 
a description would apply. It seems clear, 
therefore, that that part of the definition does 
not held good in this district. 

5. The next important point to be con- 
sidered in connection with skasavargam 
tenancy, as ib is known in this district, is 
the condition on which the Kasavargamdar 
is allowed to occupy the manazkat of his 
mirasidar. There can, I think, be no dorbi 
that in this district the condition ordinarily 
is that he should render service of some 
sort to his landlord, the mtrastdar. When 
the Kasuvargamdar is an artisan, the services 
he renders are these incidental to his trade, 
e.g., the barber does service as as barber, 
the washerman as washerman, the carpenter 
as carpenter, and so on. When the 
Kesavargamdar is not an artisan, he renders 
services to his mérastdars by supplying 
manure from the manatkaé for the mirasidar’s 
land, and also codoanuts from the trees, if 
any, growing on the manatkat, He also 
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usually renders cooly’s service in various 
ways, e.g., by running on small errands aad 
assisting generally at the landlord's house 
on festivals and other great occasions. The 
exact nature of the services to be rendered 
varies according to circumstances, but services 
of some kind or other are, as a rule, 
rendered by the occupant of the manaikat, 
the Kasavargamdar. In return for these 
services, the Kasavargamdar is allowed to 
occupy his manatkat free of rent, as a rule, 
though in some cases when the landlord 
does not require any services from the 
tenant, or when the services which he ree 


-ceives. from him are not a sufficient return 


for the enjoyment of the manazkat, a money 
rent is imposed in lieu of, or in addition 
to, such services. If the Kasavargamdar 
renders constant and important services to 
the mirasidar, for which the free occupation 
of his manaikat would not be a sufficient 
return, he is sometimes given a maniam in 
some form or other as well, or sometimes 
he is paid a wage for his services, though 
at a lower rate than that usually prevailing 
in the village. The oral evidence let in on 
this point is clear, and is, I think, ample 
to establish the fact that in this district 
the condition on which the Kasarargumdar 
ordinarily holds his manotkat is that he 
should render services in some form or 
other to his londlord, the mirasidar. The 
evidence of the first Court witness, Dewan 
Bahadur R. Raghunatha Rao, by itself goes 
a long way towards proving this. This 
witness may almost be regarded as an 
expert witness on the subject. He is 80 
years of age, and has had a wide and ex- 
tended experience—both as a Government 
Official and as a landed proprietor owning 
estates in five different taluks of the district — 
of the various kinds of tenancy prevailing 
in this district, and his evidence in regard 
to the eustomary incidents of Kesavargam 
tenancy seems to me to be entitled to very 
great weight. . It is corroborated by the 
evidence of the third Court witness, another 
big mérasidar with estates in five different 
taluks, some of them in a village only four 
miles distant from the village in which the 
suit site lies. The evidence of the second 
Court witness, another big miresidar, is 
to the same effect, though it is not entitled 
to so much weight asthe evidence of the 
other two Court witnesses, since this 
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witness has nob the same extended personal 
experience of the matter. The eleventh 
witness for the plaintiff is another big 
mirasidar of the district whose evidence is 
entitled to considerable weight, and ib is 
to the same effect. There is also the evi- 
dence of the 14th witness for plaintiff to 
the same effect. Moreover, this incident of 
Kasavargam tenure has been already re- 
cognised both by the Courts of the District 
and by the High Court. This may be seen 
by a reference to Exhibits R. DD, and HH, 
Zl, Z3 and JJ and the case reported in 
Lakshmana Nadayachi v. Ramanathan Chettiar 
(3). The term Kasavargam is not ex- 
press]y mentioned in- the report of the 
last mentioned case, but the custom of the 
district which was therein found to be 
established by which artisans are allowed 
to occupy manatkats in the village rent- 
free so long as they render services, 
obviously refers to the custom known in 
tke district as Kosavargam. No doubt the 
finding of the Sub-Judge in that case seems 
to cover only instances in which the manutkat 
was a sümudayam or village common land, 
and the tenant was expected to render 
service to all the villagers. The learned 
Vakil who appeared for the defendants in 
the case now before me, contended that 
those were the only real cases of Kasavargam 
tenancy, and that the term does not apply 
to cases where artisans, or other tenants, 
occupy a manatkat which belongs to a. 
single mirastdar on condition of rendering 
him service of some kind, This contention, 
however, is quite inconsistent with the 
entries in the patmash accounts where 
- Kasavargam manattats have been shown as 
belonging to individual mirasidars (see Ex- 
hibits Q and T). The oral evidence? leb in 
at the hearing of this ease on remand also 
clearly establishes that individual mzrasidars 
may and do own Kasavargam manatkats and 
let them out to tenants on Kasavargam 
tenure. Instances of this have also been, 
frequently, found by the Courts of the 
district (See Exhibits R. DD, EE, FF, GG). 
There is scarcely any evidence to the con- 
trary. The defendents’ Vakil relied on 
Exhibit LX, the judgment of the Subordinate 
Judge of Kumbakonam in a very recent 
case—-Appeal No. 539 of 1909. In para. 8 


of that judgment it js stated with reference 
(8) £7 M, 517 at p. 619. 
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to the term Kasavargam that “it is admitted 
it ordinarily signifies a tenant-at-will occupy- 
ing a common village site and not any 
particular private one." That may, perhaps, 
be taken to be an instance in which a mzrasi- 
dar admitted that Kasavaragam tenancy 
ordinarily applied only in the ease of 
Semudayam manatkats. But the admission 
is not worth very much in the absence of any 
evidence to show whether the plaintiffs in 
the suit had any experience of Kasavargam 
tenancies in general. Itis clear from another 
portion of the same judgment (Exhibit IX) 
that the particular manatkat to which the 
plaintiffs were laying claim as their own 
property wasa Samudayam manatkat, belong- 
ing to all the mirasidars of that village. The 
plaintiff's title to the manazkat was, therefore, 
disproved, and as there is no evidence to 
show that he actually owns any Kasarargam 
manatkats of his own, his admission in regard 
to such manatakts cannot count for very 
much, in face of all the evidence in the pre- 
sent case to the contrary «ffect. The learned 
Vakil for the defendants also relies on Exhibit 
JJ to show that the rendering of services is 
not a necessary incident of Kasavargam 
tenancy and thatin fact there are no custom» 
ary incidents of such tenure, but that the 
conditions of the tenancy vary in each 
particular case according to circumstances. 
Exhibit JJ is acopy of the judgment of the 
District Munsif of Tanjore in O. S. No. 230 
of 1894. That suit was brought by the head 
of the S. P. G. Mission at Tanjore to recover 
possession of some land which had been 
originally granted to the well-known Mission- 
ary Schwartz on behalf of the S. P. G. 
Mission by the Rajahs of Tanjore. This 
land was measured asKasavargum land belong- 
ing to the Mission at the time of the pazmash 
(1829) and the District Munsif found that 
the defendants were Kasavargum tenants of 
the Mission and liable tobe ejected. In that 
case it appeared that the defendants neither 
rendered services, nor paid rent to the 
Mission and the defendants’ Vakil argues that 
this goes to show that the performance of 
services is not an essential incident of 
Kasavargam tenancy. The inference does not 
seem to be justified. A perusal of Exhibit 
JJ seems to show that it was understood in 
that case that a Kasavargam tenant should 
render services to his lafdlord, but that 
mere cessation of such services would not 
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- suffice to determine the tenancy [See the 
case of N. S. Narayanaswamy Atyar v. Vathiar 
Rama Aiyar (4)1. The case of the Tanjore 

. Mission was, moreover, a peculiar one. The 

. terms on which the Mission allows tenants to 
cceupy its lands may be gathered from an 

- cxtract from the Will of Rev. J. C. Kohlhoff 

, which is set out in pata. 9 of Exhibit LL, the 

- judgment of this Cuurt in appeal from the 
judgment marked as Exhibit IX. These 

_ are quite different from the terms of the ordi- 

-rary Kusavargam tenancy, but nevertheless 
the Mission succeeded in evicting from their 

-lands persons whose predecessors.in-title 
¿were proved by the paimash accounts to 

have been — Kasavargamdars but. who 

«had ceased for a long time to pay rent 
or render services to the Mission. The 

.jodgments in these cases (Exhibits JJ 
.and LL) cannot, therefore, be regarded as 
:eviderce that the performance of services for 

-iheir landlord is not an essential condition 
.cf a Kasavargam tenancy. The learned Vakil 
cr the defendants also relies on the 
ruling referred to in 14 M. L. J. short 
.noles, p. 18. There is, however, nothing 
;in that report to show what were the 
facts of that case or in what district it 
-arose. It may not have been a Tanjore 
case, and it is only with the incidents of 
Kasavargam tenancy as they obtain in the 
‘Tanjore District that we are now dealing. 
(In the circumstances, it is impossible to apply 
that ruling to the present case. Looking to 
the whole of the evidence let in on this point, 
Iihink I am justified in findirg that ordi- 
narily the conditionon which a Kasavargamdar 
holds his manatkat is that he should perform 
services of some kind or other for his landlord, 
the mirasidar with cr without the addition 
of a more or less nominal money rent. 

6. The next question to be considered is 
whether the Kasavcagamdar has any right to 
transfer his holding. The evidence of the 
Court witnesses and of plaintiff's eleventh 
and fourteenth witnesses proves that he has 
no such right. No evidence has been placed 
before me that would prove the exercise of 
such a right by a Kasavargamdar in any 
particular instance. Exhibits IV, V, VI, VII 
and VIII have been filed by the defendants 
io prove instances in which such a right has 
Teen excreised by a Kasdvargam tenant, but 
{ley are rob sufficient for that purpose. 

(4) 1 M. W. N. 472; 7 Ind. Cas. 252; 8 M. L, T, 280, 
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Exhibit IV' is an extract from the paimash 
account which shows that paimash No. 678 is 
a Kasavargam manaikat. Exhibit V is an 
extract from the land register which shows 
that paimash No. 678 is included in Survey 
No. 167 A. Exhibit VI isa sale deed, dated 
13th September 1907 by which Survey No.167 
A was conveyed to the defendants’ 3rd witness, 
the vendors describing the land as their an- 
cestral property. Butthereis no evidence to 
show that the vendors were not the mzrasidars, 
.to whom S. No. 167 A belonged, and the 
evidence of plaintiff's first witness shows that 
the manatkat has been vacant for years, 580 
that in any case it isclear the vendors were 
‘pot Kasavargam tenants occupying the 
manatkat under a mirasidar. The same 
criticism is sufficient to deprive Exhibit VII 
of any evidentiary value for the purpose of 
this case. Exhibit VII purports to be an 
hypothecation bond by which on 15th Novem- 
ber 1896 the executants of Exhibit VI mort- 
gaged the same manazkat to Shanmugam 
Pillai, the second witness for the plaintiff. 
It is not quite clear that the manazkaé re- 
ferred to in Exhibits VI and VII is the 
same. There is some difference in tbe 
boundaries given in the two deeds. If 
the manatkat refered to in Exhibit VII is not 
the one dealt with in Exhibit VI, then there 
is no evidence to show that the former is a 
Kasavargam manatkaé at all. But assuming 
that the same mana:kat is referred to in both 
documents, the eviderce of plaintiff's Ist 
witness shows that ib was vacant at the time 
when these deeds were executed and, there- 
fore, it was not as tenants but as mirasidars 
that the executants of Exhibits VI and VIL 
purported to deal with them. There is no 
evidence that these persons were the de- 
scendénts of the original Kasavurgamdars, 
but even if they were, it is quite possible 
that they or some of their predecessors had 
at some time acquired the onirast rights in 
the manotkat by purchase from the original 
owner. Exhibits VI and VII are, therefore, 
of no value as evidence in the present case. 
So also in regard to Exhibit VIII which is 
a registration copy of a sale-deed by which 
another manatkat was transferred. Exhibit 
VIII does not give the pazmosh number of 
the menatkat that was sold, but only the 
survey number which is 165A. Exhibit V 
shows that Survey No. 165A. comprises 
about 40razmash numbers only some of which 
* 
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are Kasavargam manazkats. It cannot, there- 
fore, be assumed that the manatkat conveyed 
by Exhibit VIII was a Kasavargam manatkat 
and in the absence of any evidence.on that 
point, Exhibit VIL is altogether irrelevant 
to ihe question at issue. There is thus no 
evidence to rebut the evidence of the plaint- 
tiff’s witnesses and the Court witnesses to 
the effect that a Kasavargamdar has no 
right to sell or mortgage his manazkat, not 
even subject to the condition that his trans- 
feree should render the customary services 
to the landlord. The ‘holding, 
passes by inheritance to the heirs of the 
Kasavargamdar, and they are entitled to 
continue in possession of it, so long as they 
render the customary services. Even if the 
heirs of a deceased Kasavargamdar are fe- 
males who are not themselves capable of 
rendering the necessary service in person 
they are allowed to continue in the occupa- 
tion of the manatkai as long as they make 
some arrangement for the performance of 
the services by others, This is established 
by the evidence of the Conrt witnesses and 
of the eleventh and 14th witnesses for the 
plaintiff, which is corroborated by entries in 
paimash accounts, See, in particular, Exhibits 
T. Y, and KK. This incident of Kasavargam 
tenancy has also been frequently recoguised 
by the Courts (see Exhibits R, DD, JJ and 
HH). There is no evidenca to the contrary. 
I, therefore, find that it is an incident of 
Kasavargam tenancy that the kolding cannot 
be transferred by sale or mortgage, but that 
it passes by inheritance to the heirs of a 
deceased Kasavargamdar. This incident is 
sufficient to distinguish the Kasavargamdar 
from a mere licensee as the second defendant 
was held to be in the case reported in Atha- 
kuthi v. Govinda (5). 


7. The next incident of the tenancy which 
is established by the evidence is the right 
of the mirasidar to eject the Kasavargamaar, 
if the latter refuses to perform the customary 
services. This is abundantly established 
both by the oral evidence let in at the hear- 
ing on remand (see the evidence of plaintiff's 
llth and i4th witnesses, and of the Court 
witnesses) and by the Exhibits which have 
been filed to show instances in which the 
right has been successfully claimed in the 
Civil Courts, see Exhibits DD, FF, GG, JJ 


(8) 16 M. 97, 
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and HH which are all judgments in suits 
the subject-matter of which was a Kaszvar- 
gam manaikat, It is unnecessary to go into 
the facts of all these cases in detail here. 
It is suffieient for the present purpose to 
say that they are all instances in which the 
Courts upheld the right of a mirasidar to 
eject from his manatkat a Kastwargamdar 
who refused to render him the services which 
constituted the condition on which the mi» 
naikat was held. The oral evidence shows 
that itis uscal when a XKasavargamiar rə» 
fuses to perform the customary service, to 
tell him to quit, and that he generally 
vacates the manatkat without compelling the 
mirasidars to bring a suit to eject him, I, 
therefore, find that. it is another incident of 
Kasavargam tenancy that on the tenant re- 
fasing to render service to his landlord as 
usual, the latter is entitled to eject him 
forthwith. 

8. Another incident of Kasavurgam tanan» 
cy is that if the landlord ejects the Kusavar- 
gamdar for refusal to render services, he is 
bound to compensate him for any house 
which the latter may have built on the site. 
There is abundant documentary evidence 
to prove that this has always been recognised 
by the Courts of the district as an incident 
of the tenancy, see Exhibits DD (para. 10), 
EB, HH (para. 10) and JJ (para. 28). This 
incident of the tenancy has also been re- 
cognised already by the High Court. [See 
the case reported in Blake v. Savandaratham- 
mal (2).] 

9. I think I have now dealt with all the 
princigal incidents of Kasavargam tenancy, 
so far ag they can be gathered from the 
evidence on therecord. My finding on issue 
No. I is that the chief incidents of Kasavar. 
gam tenancy are as follows: — 

(a). The manazkat or site is the property 
of the mirasidars: the Kasavargamdar 
has no proprietary interest in ib; 
but he is ordinarily the proprietor 
of the superstructure built upon ib. 
The Kasavargamdar holds the manat. 
kat free of rent, or for w more or 
less nominal rent, on condition that 
he performs services for the mirasi- 
dars as an artisan or otherwise, as 
the case may be; 

The ÉKassavargamdar has no right to 
transfer the mansikat to another, 
but on his death it passes to his 


(b). 


. (9. 
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heirs on the same conditions as 
those on which he held it. 


(a). 
Kasavurgamdar forthwith, if the 
latter refuse to. render him the 
customary services; 

{f the Kasavcrgamidar is ejected, the 
mirasidar is bound to compensate 
him for any house which he may 
have erected on the land during bis 
tenancy. 


10. Issue II.—' The plaintiff himself was 


his own 8th witness. Ab the re-hearing on 
remand he was re-called and deposed that he 


(e). 


bought the suit manackat in 1897, the tenant’ 


at the time of his purchase being Aiyasami 
Nadan, that Aiyasami Nadan rendered him 
services up till his death, that after Aiyasami 
Nadan died, he (plaintiff) called upon the 
. defendants, who are Aiyasami's heirs, and 
in cceupation of the manazkot, to render him 
service, and thab they refused, and that he 
then told them they must vhbulo the manati- 
kct. This is practically the case thab was 
seb up by ihe plaintiff at the outset in his 
plaint. There is no other evidence on the 
point. 'The defendants have not seen fit 
to go into the witness-box-to contradict 
the 'pleintiff's allegation to the effect that 
they refused to render him service about 
two years before the suit was brought 
to eject them. In these circumstances, I 
think the plaintiff's evidence on the point 
must be accepted. It is not denied that 
Aiyasami died about two or three years before 
the date of the plaint. The plaintiff says that 
it was fiveorsix months after Aiyasami's death 
that he called upon the defendants to render 
him services and they refused. J, therefore, 
find on issue II that the defendants refused to 
render services to the plaintiff &bout twp years 
before the institution of the present suit. 

11. Issue III.—The plaintiffs evidence 
shows that the defendants refused to perform 
service about two years before suit (see my 
finding on issue Il) and that he thereupon 
ordered them to vacate the manatkat. In 
accordance with my finding on issue I, I 
must hold that this determined the tenancy 
(cf. the case of N. 49. Narayanasami v. 
Vuthiar Rama Atyar (4). My finding on issue 
IlI, therefore, is that the tenancy was deter- 
mined about two years before the institution 
of the plaintiff's suit, by the defendants’ 


The mirasidar is entitled to eject the. 


refusal to render him service, and his order to 
them to vacate the suit manazkat. 

: Mr. K. Sreentvasa Atyangar, for the Appel- 
ant. 

Messrs. T. R. Ramachandru diyar and 
T. R. Krishnaswamy Aiyar, for the Respond- 
ent. 

This second appeal coming on for final 
hearing after return of the finding of the 
lower Appellate Court, the Court delivered 
the’ following 

Judgment.—tThe learned Judge' a 
findings on the issues sent down for inquiry 
are not open to any legal objection and must 
be accepted. Mr. Ramachandra Aiyar on 
behalf of the tenants asks for compensation 
for the superstructure put up by his clients. 

The District Munsif had directed that the 
superstructure might be removed by the 
defendants and the defendants did not object 
to that portion of the decree in their appeal 
to the District Court. We do not think the 
defendants are entitled to claim compensation 
at this stage. The resultis that the appeal 
is allowed, the judgment of the District Judge 
is reversed, and that of the District Munsif, 
restored. The respondents must pay the 
appellant's costs in this and in the lower 
Appellate Court, 


Appeal allowed. 





MADRAS HIGH COURT. 
APPEALS AGAINST ORDER&S Nos. 99 anp 139 
or 1910. 

September 18, 1911. 


Present:— Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 
IN No. 99, 
KASIVIS ANATHAN CHETTY— 

APPELLANT 
in No. 189 

CHIDAMBARAM CHETTY— APPELLANT 

VETSUS 

K. R. ARUNACHELLAM CHETTY--- 

RESrONDENT. 


Civil Procedure Code (Act V of 1908), O. V, r. 17— 
Defendant absent from his house—Copy of summons 
affized on the outer door of his house—Sufficient service, 

Where the defendant had left his place of resi- 
dence for another village some days before the 
serving officer went to serve a summons on him and 
it was nob known when he would return:—Held, that 
the affixing of a copy of the summons on the outer 
door of defendant’s house was sufficient service. 
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YEERIAN CHETTIAR t', PONNUUSAWMY CHETTIAR, 

Sankaralinga Mudely v. Raimasabaytuhi Mudely, 
21 M. 324, relied upon. 

Abraham Pillay v. Donald Smith, 29 M. 304, dis- 
linguished. g 

Appeals against the orders of the Subordi- 
nate Juage of Ramnad, dated 4th July 1910, 
in First Appeals Nos. 322 and 347 of 1910 (0, 
S. No. 256 of 19C9). 

In No. 99. 

The Hon'ble Mr. L. A. Govindragava Iyer, 
for the Appellant. 

Mr. 0. V. Anantakrishna Tyer, for the Be- 
Bpondent. 

j Is No. 139. 

f Mr. A. Ramachandra Tyer, for the Appel- 
ant. 

Mr. O. Y. Anantakrishna Iyer, for the Re- 
spondent, i 

Judgment. —We think the learned 
Subordinate Judge is right in this case. Ib 
appears that when the summons was taken out 
on the first occasion, the serving officer was 
informed by the agent of the defendants that 
they had gone to a village in Paducottah 
territory, and the date when they would re- 
turn was not known. He then affixed the 
summons to the door of the defendants’ house. 
This was on the 14th November 1909. A 
second summons was issued in January 1910, 
and again the precess-server was informed by 
the agent of the defendants that they had 
gone two or three days previously to some 
place in the Paducottah territory and it was 
not known when they would return. The 
peon, thereupon, again affixed the summons 
to the door of the defendant’s house. The 
Court then declared the defendant ex parte and 
proceeded with the suit. It is argued on be- 
half of the appellant that there is no order 
of the Subordinate Judge who heard the case 
declaring that there had been a sufficient 
service. But the whole record is not Before 
us and the appellants did not take this objec- 
tion before the lower Court, and there is no 
statement to that effect in their affidavit, 
We are, therefore, unable to say that their 
contention is well founded in fact. 

Upon the facts of the case, the lower Court 
was right in holding that there was due ser- 
vice of the summons on the defendants. No 
dcubt, service ought primarily to be made on 
the defendants personally and every 1eason- 
able effort should be made to effect such ser- 
vice. But if it appears thatreasonable efforts 
lave keen mace to effect personal service, but 
withcub succcss, the Cede of Civil Procedure 
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permits of the summons being affixed to the 
outer door of the residence of the defendants. 
When the officer is justified in taking the 
latter step, such service would not be open to 
objection. Here the peon was informed that 
the defendants had gone toa village in the 
territory of Paducottah and he had no reason 
to disbelieve the statements of the defendants’ 
agent that it was not known when they would 
return and the defendants’ own affidavits 
show that they were abont that time going 
from village to village in the territory 
of Paducottah. The peon relying on the 
statement of the defendants’ Kariyastan was 
justified in sffixing the copy to the outer door 
of the defendants’ residence. 1t is argued by 
the learned Vakils for the appellants that 
summons ought to have been sent to Padu- 
eottah, and he relies on Abrahum Pillay v. 
Donald Smith (1) as authority for this pro- 
position. But section 89 of the Code of Civil 
Procedure; 1882, on which reliance was placed 
jn that case, deals with cases in which the de- 
fendants reside out of British India, and if 
the learned Judge meant to lay down a 
general proposition to the effect that when a 
summons 35 taken to a defendant's place of re- 
sidence in British India, but heis away ina 
foreign territory.for a temporary purpose, 
then the Court must ac) under the section of 
the Code which lays down the mode for effect- 
ing service ina foreign territory, we should. 
with all respect, dissent from that view. On 
the other hand, the ruling in Santaralinga Mu- 
dely v. Ratnasabapathi Mudely (2), in our opi- 
nion, lays down the law correctly. It also 
appears that the defendants knew, as far back 
as 6th November 1902, all about the institu- 
tion of the present suit. 
The appeals are dismissed with costs. 
Apreals dismissed. 


(1) 29 M. 304. (2) 21 M. 224. 


[s. c. 10 M. L. T. 328; (1911) 2 M. W. N. 310. ! 
MADRAS HIGH COURT. 

Crvit Revision Petition No. 816 cr 1969. 
September 13, 1911. 
Fresent:—Mr. Justice Sundara Aiyar 
and Mr. Justice Ayling. 
YEERIAN CHETTIAR AND OEHERS— 
PLAINTIFFS— PETITIONERS 
CÓrSus 
PONNUSAWMI CHETTIAR —DzrFENDANT 
— Resi OX DENT. 

Promissory-note— Construction —Payee described as 
agent- Endorsement by payee not as agent, 
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A pro-note was executed in favour of A., as agent 
of B. It was endorsed to the plaintiff signed mere- 
y A: 

Held, that the plaintiff was not entitled to 
maintain the suit. Having regard to the habit of the 
people in this country, the. inference was justifiable 
that the description of A. as agent of B , was intend- 
ed to denote the character in which the note was 
executed in his favour. The description may not be 
conclusive, but in the absence of any evidence that 
A, was the beneficiary owner of the promissory-note, 
he may be regarded only as an agent. 

Muthar Sahib Maraikair v. Kadir Sahib Maraikair, 
28 M. 544; 15 M. L. J. 384, referred to. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Subordinate Judge’s Court 
of Negapatam, in Small Cause Suit No. 1108 
of 1909. 

Mr. V. Ryru Nambiar, for the Petitioners. 

Mr. M. K. Narayanasewmy Iyer, for the 
Respondent. 


sudgment.—We are asked in this 
application to revise the judgment of the 
Subordinate Judge’s Court of Negapatam in 
a Small Cause Sait instituted by the 
endorsee of a negotiable promissory-note 
against the maker. The note was execut- 
ed by the latter in favour of “Chella 
Mooppanar Avergal, agent of P. Sn. Picha 
Mooppannar Avorgal " The endorse- 
ment in favour of the plaintiff is signed merely 
Chella Muppanar. The defendant contended 
that the note was executed in favour of 
Chella Mooppanar in his character as agent 
of Picha Mooppanar and that the endorse- 
ment by him in his individual capacity and 
not as agent of Picha Mooppanar would not 
entitle the plaintiff to maintain the suit, 
The Subordinate Judge upheld this conten- 
tion. He construed the note as one execut- 
edin favour of Chella Mooppanar as agent of 
Picha Mooppanar that is, really in favour of 
Picha Mooppanar. 

The question we have to decide is whether 
his construction is right. ‘The argument 
before us is that the descriplion is not con- 
clueive to show thatthe note was made in 
favour of Ubella Mooppanaras agent of 
another person. This contention may be 
right but the learned Vakil for the peti. 
tioner is unable to say that his client wished 
to tender any evidence to show that Chella 
Mooppanar was the beneficial owner of the 
promissory-note. We are not prepared to 
ray in the absence of any evidence to the 
contrary that the Subordinate Judge was 
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not’ justified in constraing the note in the 
manner he did. It has, no doubt, been held 
in some English cases that & person who 
makes a note signing it as ‘Director of a 
Company” would not by that fact alone ex- 
clude his own personal liability and that 
even the affixing of the seal of the company 
in a corner of the note would not he 
sufficient to exclude his liability. Having 
regard to the habit of the people in this 
country, we are of opinion that the Sub- 
ordinate Judge was justified in inferring that 
the description of Chella Mooppanar as "agent 
of Picha Mouppanar" was intended to denote 
the character in which the note was execut- 
ed in his favour. The case in Muthar Sanib 
Maratkar v. Kadir Sahib Maratkar (1) only 
shows that parol evidence may be admitted 
to exclude such a construction. No case 
has been cited which lays down that the 
prima facie inference in such a case must be 
taken to be that the note was executed for 
the benefit of the person described as agent of 
another. . 
We dismiss the petition with costs. 


Petition dismissed, 
(1) 23 M. 544, 15 M. D. J. 884. 


(s. c. 10 M. L. T. 327.) 
MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE OrpEeR No. 12 
or 1910. 
Civin Revision Petition No. 70 or 1910. 
September 13, 1911. i 
Present:~-Mr. Justice Sundara Aiyar and . 
Mr. Justice Ayling. , 
KARUTHAMMAL alias MARIAM BiBI— 
. DEFENDANT— ÁPPELLANT 
tersus 


SELLAPPA GOUNDAN AND OTBERS-— 


PAIS TIFFS—FEVESPONDENTS. 

Madras Rent Recovery Act (Mad. Act VIII of 1865), 
ss. 18, 40— Distraint by a person not as landlord — 
Jurisdiction of Civil or Revenue Court—Suit to 
set aside distraint not cognisable by Revenue Courts. 

A suit by a person, not against his landlord but 
against a third person claiming the land as his own, 
to set aside a distraint made by him on the footing 
that the crops belonged to other persons holding as 
his tenants, is not maintainable in the Revenue Courts 
under the Rent Recovery Act. Section 49 of that 
Act must be read together with section 18 and other 
sections which lay down what remedies are conferred 
by the Act on particular persong. 
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There is no provision in the Act entitling a person 
to claim damages on the ground that ‘his crops were 
unlawfully distrained by one not purporting to act as 
his landlord and not purporting to treat the crops 
as belonging to the plaintiff as his tenant. 

Civil Miscellaneous Appeal 
Revision Petition, under section 115 of Act 
V of 1908, presented against the decree of 
the District Court of Coimbatore in Appeal 
Suit No. 96 of 19C8, presented against the 
endorsement order of the Deputy Collector 
of Erode Division, dated the Ist March 1908, 
D. Dis. No. 448. Rev. of 1908 on the plaint 
presented Ly the plaintiffs.’ 

Mr. QC. V. Anantakrishna Iyer, for the Ap- 
pellant. d 

Dr. S. Swaminathan, for the Respondent. 

Judgment. This appeal and revision 
petition arise out of a suib instituted by the 
plaintiffs to set aside a distraint of crops 
and to recover damages sustained by them 
in consequence of the distraint. The plain- 
tiffs claim to be the cultivating tenants under 
one Kadir Batcha Rowther. The frst and 
second defendants claim the land as their 
own denying the title of Kadir Batcha 
Rowther. The 6th and 7th defendants are 
alleged to be tenants holding under first 
and second defendants. The distraint was 
made by the first defendant of the crops 
as belonging to his tenants, the sixth and 
seventh defendants. According to both 
parties the plaintiffs, were not holding the 
land under the first and 2nd defendants so. 
that the question raised between them was 
whether the land belonged to Kadir Batcha 
Rowther and the plaintiffs were holding 
under him or to the defendants Nos. 1 and 2, 
ihe defendants Nos. 6 and 7 being ryols 
under them. 


In our opinion such a suit by a person not 
against his landlord but against a third 
person claiming the land as his own to set 
aside a distraint made by him on the footing 
that the crops belonged to other persons 
holding as his tenants, is not maintainable 
under the Rent Recovery Act (Madras Act 
VIIL of 1865). Section 49 of that Act must 
be read in conjunction with section 18 and 
other sections which lay down what re- 
medies are conferred by the Act on parti- 
cular persons.’ Section 18 shows that a 
tenant whose crops are improperly dis- 
irained by his landlord may file a suit to 
set aside the digtraint. There is no provi- 
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sion in the Act, as indeed there could not 
be, entitling a parson to claim damages on 
the ground that his crops were unlawfully: 
distrained by one not purporting to act as his. 
landlord and not purporting to treat the crops 
as belonging to the plaintiff as his tenant. 

The suit was, therefore, beyond the juris- 
diction cf a Revenue Court. The District 
Judge thinks that the prayer to seb aside 
the attachment might be treated as a 
surplusage. We are unable to see how 
this could be done. But even if that, 
prayer could be treated as unessential, the 
suit would still be beyond the jurisdiction of 
a Revenue Court as already pointed out. 

The order of the- lower Appellate Court 
must be set aside and the order of the 
Deputy Collector restored with costs both in 
this Court (one set) and in the lower Appel-: 
late Court. 

Order set aside. 





[s. c. 10 M. L. T. 330; (1911) 2 M. W. N. 337.] 
MADRAS HIGH COURT. ‘ 
Civit Revistoy Pet.tiox No. 403 or 1910 | 
September 5, 1911. j 
Present: —Mr. Justica Phillips. ; 
KAMALAMMAL AND ANOTHER — DEFENDANTS : 
PETITIONERS 
versus 
KUMARA RAJA— PLAINTIF? —Resr ona v7. : 

Evidence Act([ of 1872), s. 13 —Judgment —Remarks , 
therein —Judgment relating to land — Extrinsic evi-, 
dence. 

A judgment is relevant under section 13 of the’ 
Indian Evidence Act only as instance of an assertion; 
of aright. The remarks in the judgment cannot ho. 
treated as evidence. They are the mere opinion of a` 
person who is not before the Coart to La cross- 
examined upon the grounds of that opinion and hence’ 
are not good evidence. 

Mahmad Amin v. Hasan, 81 B. 143; 9 Bom L. R. 65, 
followed. 

A” judgment describing land by melos and 
bounds is of no value unie3s explained by extrinsic 
evidence so as to make it applicablo accurati tely to the 
Jands in disputo. 

Dinomonee Chowdhrani v. Brojo Mohini — Chowdhrani, 
29 C. 187; 29 I. A. 24, followed. 

Petition, under section 25 of Aot IN of 
1837, praying the High Courb to revise 
the decree of the Court of ‘the District 
Mansif of Periakulam in S. C. S. No. 2461 


of 1909. 
Mr. K. V. Krishnastwny Iyer, 


Petitioners, 


for the 
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Mr. T. Rangachariar, for the Respondent. 

Judgment. This is a suit to recover 
the value of tamarinds taken from the suit 
Jand, the right to which isin dispute be- 
tween the plaintiff and the first defendant. 
As the title to the land is the main issue in 
this case, the District Munsif would have 
been well advised to take action under sec- 
tion 23 (1) of Act IX of 1887 but as he has 
treated the title as a merely incidental ques- 
tion ib remains to be seen whether there is 
evidence to prove that title for thatis the 
sole question at issue. . 

2. The evidence consists wholly of judg- 
ments of other Courts, 7. e, Exhibits A, B, 
0, C2 and D series. Of these, Exhibits A 
and B alone are judgments in proceedings 
between the same parties. In Appeal Suit 
No. 14 of 1885 of this Court (Exhibit A) 
both parties asserted title, bub the Court 
refused to decide the question of ownership 
and admittedly the question is not ves 
judicata. That judgment is, therefore, only 
evidence of an instance in which the respec- 
tive rights were asserted. (Section 13 of 
the Indian Evidence Act). The judgments 
(Exhibits O, 02, and D series) are also evi- 
dence of the instances where the plaintiff as- 
serted his right agaiust the third parties and 
are as such admissible in evidence 
[Dinomonee Ohowdhrani v. Brojo Mohini Chow- 
dhrani (1)] but the Districé Muns.f has 
treated these judgments not merely as evi- 
dence of instances of assertion of a right, 
but has relied upon tke remarks in the judg- 
ments with reference to thab right, and bas 
treated those remarks as evidence in this case 
against the defendants. The point has been 
well discussed by Beaman; J., in Mahmad Amin 
v. Hasan (2) who says:— “But if it is, strictly 
ard accurately speaking, admissible 
judgment, if can only be treated 
elusive of its own contents. Less than that 
and what is it? Nothing more, of course, 
than the mere opinion of a person, whether 
a Judge or not does not matter, as soon as 
you strip it of its special attributes as a 
judgment, whois not before the Court to 
be cross-examined upon the grounds of 
that opinion. And that has never been 
deemed good evidence...Judgments brought 
in under section 43 and section 13 must be 
either ‘transactions’ or ‘instances.’ All the 

(1) 29 C. 187; 29 I. A. 24. 

(2) 31 B. 143; 9 Both. L. R. 65. 
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best authorities I think agree that a judg- 
ment, in respect to its contents, certainly is 
not such a ‘transaction’ or ‘instance.’ If judg- 
ments of this kind are admissible at all 
under sections 43 and 13, they are admissible 
only as the simplest proof of a transaction, 
or an instance, and ib follows, of course, 
thatthe proof cannot be taken beyond the 
thing to be proved and the thing to be proved 
is that there was an assertion or denial not 
the grounds upon which a Judge held that 
the assertion or denial was good or bad in 
law.” This, I think, correctly expresses the 
law and consequently the District Munsif 
was wrong in treating the remarks in the 
judgments es evidence. As regards Xixhibit 
A, I may also add that without extrinsic 
evidence I cannot follow that indgment so as 
to apply it accurately to the lands new in 
dispute. No doubt Exhibit C, is filed to 
explain Exhibit C, but there is no proof of 
the correctness of Exhibit ©, to which the 
defendants were not parties. As remarked 
by their Lordships of the Privy Council in 
Dinomonee Ohowd^rant v. Brojo Mohini Ohow- 
dhrani (1): “If the lands referred to are 
described by metes and bounds, these must 
necessarily be ascertained by extrinsic evi- 
dence. If the orders refer to a map that map 
isadmissible in evidence.....and the actual 
situation of the objects drawn or otherwise 
indicated on the map must be ascertained by 
extrinsic evidence.” Here we have no ex- 
trinsic evidence and consequently the judg- 
ments are of no value as they are not ex- 
plained. 

3. No doubt Exhibit B is evidence 
against the defendant that the plaintiff was 
in possession ofa portion of the suit property 
in 1908 but Exhibit B relates only to a small 
portion,and there is no evidence that the 
tamarinds were taken from that portion. If, 
therefore, we exclude the remarks in the 
judgments upon which the District Munsif 
relies there is no evidence to support the 
plaintiff's title or possession excepb evidence 
of iastances where he asserted such title. 
When he did sv to the first defendant’s know- 
ledge, the first defendant denied it. Ib cannot, 
therefore, be said that there is any evidence 
to prove the plaintiff's title and possession. 
The plaintiff's suit must, therefore, fail. 

The petition is allowed and the plaintiff’s 
suit dismissed with costs throughout. 

Petition allowed, 
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CHIRAGH 9. MOHAMMAD DIN, 


: (s. 0. 125 P. W. R. 1911.) s 
PUNJAB CHIEF COURT. 
SECOND Orvin Arrear No. 103 or 1909. 
March 5, 1910. 
Present:—Mr. Justice Chevis. 
CHARAGH AND OTRERS— DEFENDANTS — 
APPELLANIS 
E A versus E 
MOHAMMAD DIN-—PLAINTIFF— 


RESPUNDENT, 

Abandonment—Absentee—Adverse possession— orm 
of suit— Limitation. 

A landowner, some years after the settlement 
of 1868, settled in another village in the same District 
leaving his share of the joint holding in the possession 
of his brothers who paid Rs. 60 on acconnt of the 
Revenue and Takawi money due from him. On his 
death in 1889, his son's name was placed on the Reve- 
nue papers asco-sharer in his place in 1890 without 
any objection on behalf of the actual holders and it 
was nob removed thorefrom by the Revenue authorities 
until he sued to get possession of his share in 1906: 

Held, that there was neither abandonment by the 
absentee nor adverse possession by the co-sharers and 
that he was entitled to get possession on payment 
of the said sum of Rs. 60. 


Futher appeal from the order of the Divi- 
sional Judge, Lahore, dated 3lst July 1909, 
reversing that of the Munsif, Ist Class, 
Lahore, dated 14th May 1908, dismissing 
claim. 

Facts.—One M.'s grandfather died 
leaving five sons (including M.'s father) with 
2610 ‘kanals-and 10 marlas of land at Mauza 
Jhanda, Tahsil Sharakpur in the -Lahore 
District. Sometime after the settlement of 
1868, M.’s father settled at Qilla Hakiman 
in the Lahore Tahsil, leaving his share of the 
joint holding in the possession of his brothers. 
He had left his village apparently owiug to 
his being unable to pay Rs. 60 due on 
account of his share of the land Revenue and 
of the Takaw: money which he and his 
brothers had jointly taken from the Govern- 
ment in 1874. This sum of Rs 60 was after- 
wards paid by his brothers. He died. in 
1889. ln 1890, M.'s name was substituted 
for his father and an entry to the following 
effect was made in the Revenue papers: 
“Qadir Bakhsh died 8 months ago. Moham- 
mad Din his son is living, but he is at mauza 
Hakimanwala, Tahsil Lahore, and is not in 
possesion. His land js in the pzssession of 
the other share-holders.” This entry was 
signed by three of his nephews. 

In 1906, M.'s name was entered by the 
pitwart ss qab?z and entitled to get posses- 
sion of his share on payment of Rs. 60. 
These entries were alsosigned by four cousins, 
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of M. ont of about £0 cousins, and their sors 
(defendants in the present case): These 
entries were not, however, attested by any 
other competent Revenue Officer. In Febru- 
ary, 1906, M. with another person applied for 
partition of the joint holding on the Revenue 
side. The Tahsildar reported to the Revenue 
Assistant that the co-sharers object to M.'s 
right of partition. The Revenue Assistant 
sent for the record together with the said 
entries and stopped further progress of the 
partition proceedings. Meanwhile, on 2nd 
November, 1906, M. sued in the Civil Court 
for recovering possession of his share by way 
of redemption on payment of Rs. 60. 

On 4th February 1907, while the Civil suit 
was pending, but before defendants’ pleas 
were recorded, Lala Moti Ram, Revenue 
Assistant, ordered that Ms name should 
be removed from the Revenue Records and 
rejected the-application for partition, 

With the exception of two, who admitted 
M.'s claim, all the other defendants] denied 
the so-called mortgage and pleaded adverse 
possession. 

The Maunsif after a prolonged inquiry 
dismissed the claim in toto holding the plain- 
tiff failed to establish the mortgage. 

The Munsif's decision was reversed by the 
following judgment of the learned Divisional 
Judge:— 


Lala Hukam Chand, for the Appellant. 

Lala Hakumat Rai, for the Respondent. 

"The lower Court bas, in my opi- 
nion, disposed of the suit very cursorily 
and without & clear understanding of the 
relief sought. The heading of the plaint 
certainly sets forth that the suit was for 
possession of certain land by redemption of a 
mor! gage; and in the body of the plaint, it is 
prayed that possession be granted on payment 
of Rs. 60 mortgage-money, which amount re- 
presented plaintiff-appellant’s father’s share 
of certain Takawi which plaintiff's father and 
his four brothers took jointly from Govern- 
ment. Plaintiff's father being unable to re-pay " 
his share, which was re-paid by the others. 
A great deal has bsen made of the fact that 
no actual mortgage has been proved as alleged 
in the plaint; but I think it is clear enough 
what plaintiff's suit was—and Miran Bakhsh 
v. Atra (1) may apply. What he really as- 
serts is that there was a charge of Rs. 60 on 
the land, which he asked fo pay off and get 


(1) 111 P. R. 1900, 
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possession from his uncles and cousins,the de- 
fendants. It is clearly proved by the evidence, 
documentary and oral, that the land is 
ancestral and has not been partitioned; and 
the Revenue entries, statements of witnesses 
and report of the Local Commissioner 
appear clearly to prove that appellant's 
father’s name was entered until his death at 
the end of 1889, after which it appears that 
plaintiff-appellants’ name was entered in 
1890, though he was absent in some other 
village. Hoe is really an absentee asking to 
be allowed to re-gain possession on re-payment 
of the charge on the land created by his 
father. The Takaw files have apparently been 
destroyed; but the Takaw: Register shows a 
Rs: 200 advance taken in 1874 by plaintiff's 
father and his (the father’s) brothers; and I 
see no reason to doubt the evidence that the 
Rs. 60 was made up of Rs. 40 share of the 
Takawt and Rs. 20 share of revenue. We find 
that in 19C5 some of the defendants admitted 
& so-called mortgage with the result that 
plaintiff appellant was entered as “gabiz” 
by order of 18th January, 1906. In addi- 
tion to this, we find two of the defendants 
admitting his claim in the present suit; and 
there is the unlikelihood of appellant’s evolv- 
ing the story of the Rs. 60 charge ont of his 
jmagination unless there were grounds for it 
—he might easily have appeared and claimed 
the land as a returned absentee and declined 
to admit any charge. |, accordingly, accapt 
the appeal, and, reversing the lower Court's 
decision, order that plaintiff's claim for pos- 
session of the land on payment of Rs. 60 do 
stand decreed as prayed—together with costs 
in both Courts. Parties informed (31st July, 
1909.)” 

Mr. Morrison, for the Appellants, 

sudgment.—tThe revenue papers 
clearly show plaintiff to be a co-sharer. 
Though the matter was not, strictly speakipg, 
a mortgage, plaintiff is clearly entitled to 

- recover his share of the land. 
Appeal dismissed, 
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[s.c. 10 M, L. T. 331; (1911)2 M. W. N. 341.] 
MADRAS HIGH COURT. 
Civin Revision Petition No. 722 or 1910. 
September 15, 1911. 

Present: —Mr. Justice Abdur Rahim. 
KRISHNA. DOSS PARAMANANDA 
DOSS— PLAINTIFF— PETITIONER 
tersus 

FREDERIC WILLIAM EMERY AND 


ANOTHER—DEFENDANTS— RESPONDANTS. 

Presidency Small Cause Courts (dct XV of 1882), 
8. 19, els. (f), (9), (h)—Suit for arrears of maintenance 
under a covenant in a mortgage-deed. 

A suit to recover arrears of maintenance under n 
covenant in a deed of mortgage by which the defend- 
ant bound himself to pay certain sums of money ont 
of the collection from the hypothecated property is 
cognisable by the Presidency Small Cause Court. 
Such a suit does not fall either under clause (f), (g), 
or (h) of section 19 of the Presidency Small Cause 
Courts Act. 

Konduru Runga Reddy v. Subbiah Setty 
Kumbahala Subbammah, 28 M. 394, referred to. 


Petition under section 115 of Act.V of 
1908, praying the High Court to revise the 
order, dated the 16th August 1910, of the 
Court of Small Causes, Madras, in Small 
Cause Suit No, 9181 of 1910. 

Messrs. M. A. Thirunarayana | Chartar 
and P. Gangathara lyer, for the Appellant. 

Mr. T. Narasimha Iyengur, for the -Re- 
spondents. 


Judgment, think in this case the 
learned Chief Judge has clealy taken a 
wrong view of the law. The suit was brought 
to recover certain arrears of maintenance 
due to the assignor of the plaintiff under a 
covenant in a deed of mortgage by which the 
defendant bound bimself to pay certain sums 
of money out of the collections from. the 
hypothecated villages. The Chief Judge 
thinks that he has no jurisdiction to enter- 
tain the suit as it falls under either clause 
(f), (g) er (h) of section 19 of the Presidency 
Small Cause Courts Act. Clause (f) relates 
to a suit for foreclosure or redemption of a 
mortgage of immoveable property. The 
plaintiff is not seeking either for foreclosure 
or redemption. Clause (g) relates to suits 
for determination of any right to or interest 
in immoveable property. The object of the 
present suit is clearly not to obtain a deter- 
mination of such right or interest. Clause 
(h) exempts a suit for an account of property 
and its-due administration by the Court, 
This is not a suit foraccount though it may 
be that account has to be taken ifthe defend- 


and 
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ant wishes to establish that he.is not liable 
because the collections made by him are not 
sufficient $o pay all the charges. Sse Kone 
duru Runga Reddy v. Subbiah Setty (1); nor 
does the plaintiff ask for administration of the 
properly by the Court. The learned Pleader, 
. who appears in support of the order, argues 
that, inasmuc has the plaintiff does not allege 
that defendant has made sufficient collection, 
his suit has been rightly dismissed. But 
the plaint has been ordered to be returned 
for want of jurisdiction and that order is 
wrong. 

I express no opinion as to the merits of the 
plaintiff's case. The order of the Small 
Cause Court is set aside. Costs will «bide 


the result. 
(1) 28 M. 894, 





` (s. c. 126 P. W. R. 1911.) i 
PUNJAB CHIEF COURT. 
Civin Petition No. 905 or 1910. 
May 30, 1910. 

Present: —Mr. Justice Johnstone. 
GOVIND SAHAI—PrLAiNTIFF—PETITIONER 
versus 
THAKAR DAS AND oruggs —DEFENDANTS— 
, RESPONDENTS. 

Abandonment—Absentee—Adverse ossession—Long 
absence and settlement abroad —Mutation entry —Limi- 
tation. 

Mere long absence coupled with the fact of a co- 
sharer having settled abroad docs not amount to 
“abandonment”, which in 12 years would entail a 
total loss of rights ifthe surrounding circumstances 
show that it was the intention of the absentec to 
return and re-occupy his holding. 

Similarly, long possession by a person of his co- 
sharer’s share does notin itself become adverse unless 
the person in possession can show that he had the 
animus of holding it adversely. 

Shahzada Suraya Jah v. Azim, 29 P. R. 1910; 17 P. 
W. R. 1910; 61 P. L. R. 1910; 5 Ind. Cas. 888, dis- 
tinguished. 

Petition, under section 70 (a) and (b) of Act 
XVIII of 1834, as amended by Act XXV cf 
1899, for revision of the order of the Addi- 
tional Divisional Judge, Delhi Division, dated 
the l7th June 1909, confirming that of the 
Muusif, Ist Class, Gurgaon, dated the 30th 
April 1969, dismissing plaintiff’s claim. 

Facts.—The judgment appealed against 
is as follows:—-This is a suit for declaration 
that Thakur Das, a co-sharer in the holding, 
has lost his right by abandonment for over 50 
yeais, and that his rights have been extin- 
guished under section 28 of the Limitation 
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Act. The lower Court found against plain- 
tiff and dismissed the suit. The plaintiffs 
appeal, 


The question for decision is, whether the 
defendant Thakur Das has lost his rights 
by abandonment, and whether in any case 
his right was revived with the consent of the 
plaintiff. 

In the Settlement Record of 1878-79, 
Thakur Das, Ganga Parshad and Chiranji 
Lal, co-sharera in the holding, were recorded 
as co-sharers but had been absentees many 
years previous. The plaintiff no longer dis- 
putes the rights of Chiranji Lal and Ganga, 
Parsbad. At all events, he has not sued 
against them or their sons though he has 
made them defendants in this suit thereby 
acknowledging their shares in the holding. 
It is only the share of Thakur Das, which is 
disputed. In 1886, the Patwari reported that 
Thakur Das, Ganga Parshad and Chiranji 
Lal were absentees and plaintiff and Gowri- 
dial, co-sharers, were in possession. In conse- 
quence of this they were ordered to be record- 
ed as kabiz and the absentees as ghair gabiz. 

In 1892, Thakur Das and Gobind Sahai 
apparently had a report recorded in the 
patwari's roznamcha that Gobind Sahai was 
holding for Thakur Das and not adversely, but 
this document has not been proved, and it 
is much to be regretted that the defendant’s 
pleader omitted to do so, and that the 
lower Court did not send for and inspect the 
roznamcha, 

In 1905, a report was made that Thakur 
Das had returned and mutation was sanction- 
ed in his favour as qgabiz by order of the 
Settlement Naib-Tahsildar on 26th June 
1965, and in the proceeding it is recorded 
that Gobind Sahai agreed to this. There is’ 
no doubt that Thakur Das became an absen- 
tee about 50 years ago, and from the Pat. 
wari’ report in 1905 it appears that he 


returned from time to time in the village, in 


consequence he reported the matter for 
mutaiion, and with the consent of Gobind 
Sahai according to the order of 28th June, 
1905. Thakur Das was again recorded as 
gabiz. Here, again, unfortunately the Naib- 
Tahsildar has net been examined. The 
plaintiff's suit was, however, practically based 
on this mutation, and it was his duty to 
examine the Naib-Tahsildar as to the circum- 
stances under which the mutation was sanc- 
tioned. Not baving done, so I must accep; 
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it as correct. Considering the long absence 
of Thakur Das, I am inclined to think he had 
the intention of abandoning his rights, but 
even if he did so, his rights were revived by 
the mutation proceeding of 1905 made with 
consent of plaintiff and which plaintiff has 
now for the first time after 3} years by this 
guib contested. 

For the reasons above given, it appears to 
me that the claim was rightly dismissed. 
Accordingly I dismiss the appeal (17th June, 
1909). 

Lala Hukam Chand, for the Petitioner. 

Bakhshi Tek Chand, for the Respondents. 

Judgment. admitted this case be- 
cause Lala Hukam Chand asserted that (a) 
he could show from the record that his 
client has not been proved to have made the 
admission of 1905, and also (b) that, even. 
if he had made the admission, ib would not 
be conclusive of this case. I have seen the 
record and I have heard arguments, and on 
the question of fact (a) I find myself against 
Lala Hukam Chand. We have in support 
of respondents Lhe mutation entry in which 
though Govind Sahai plaintiff's zpsissima 
velba may not be given, at least it is stated 
that he let fall remarks which led to the 
mutation in favour of Thakur Das being sanc 
tioned and without which it could probably 
not have been sanctioned except after refer- 
ence to a Civil Court. In these circum- 
stances, it is idle to talk of the exact words 
used by Govind Sahai being a sine qua non, 
and I also reject the proposition that the mu- 
tation ertry is not relevant. It is fully 
relevant. But we have also the sworn testi- 
mony of two respectable witnesses that plain- 
tiff did make that admission: and the fact 
that mutation did undoubtedly follow without 
any protest from anywhere makes it clear 
that this evidence deserves all credit. 

Then as to (b), the learned Counsel refer- 
red me to a ruling of my own, now printed 
as Shahzada Suraya Jah v. Azim (1) ; but I 
am unable to see how it helps the peti- 
tioner or indeed how it has any ap- 
preciable bearing on this case at all, Mr. 
Hukam Chanud's argument seems to be that 
Thakur Das, by abandonment of cld 
standing, had no more rights left in 
the land, and so those old extinct rights 


ld not be revived bya mere admission 
D 29 P. R. 1910; 17 P. W. R. 1910; 61 P. L. R. 
1910; 5 Ind, Cas. 888, * 
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followed by mutation. But this argument 
seems to mea missing of the point. Whee 
ther a person holds property adversely to 
another or not, is in its ultimate analysis the 
same as the question of his animus in 
holding it; or rather this animus is an 
essential part ofthat former question. What- 
ever incidents and circumstances may exist, 
which taken by themselves might show that 
possession was adverse, if we come to the 
conclusion on some other incident or circum- 
stances that the possession was not, and could 
not have been adverse, all those incidents 
and circumstances are of no avail; and where, 
as here, notwithstanding long absence by Tha- 
kur Das and his settlement abrond and so 
forth, circumstances which might be sufficient 
to show “abandonment” which under 
our rulings would ripen in 12 years into 
total loss of rights, we find that plain- 
tiff as late ae 1905 stated that he had not 
then and neverhad had the animus of hold- 
ing adversely, we can, I think, properly rule 
that the possession of plaintiff over Thakur 
Das’ share had never ceased to be that of a 
mere co-sharer. Thereis thus no question of 
revival of extinct rights, for Thakur Vas’ 
rights never were extinct. 

For these reasons, I decide not to interfere 
and so dismiss the petition with costs, 

Appeal dismissed. 





MADRAS H{GH COURT. 
Civit Revision Petitioxs Nos. 245 to 847 
or 1910. 
September 5, 1911. 
Present; —Mr. Justice Phillips, 
IN No. 345 
CHINNA JOGAYA—Patitioner 
iN No. 346 
KONDRAT ATCHIGADU— PETITIONER 
IN No. 347 
NAKKA ELLAMANDA-—PETITIONER 
versus 
VERUPATI VENKATASUBBIAH— 
RESPONDENT IN ALL, 
Trespass—Suit for use and occupation-—Mesne profits 
~ AMaintainability of suit. 
A suit for use and occupation will lie only in cases 
of a real or implied tenancy under the plaintiff. 
Tew v. Jones, 18 M. & W. 12; 1$ L.J. Ex. 49, re- 
ferred to. 
Quere:—Whether such a claim can be sustainablo 
asifor mesne profits from a trespasser and whether 
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such a claim cannot be made excejftin a suit for 
ejectment?- 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decrees of the principal District Munsif of 
Guntur, in S. C. S. Nos. 1275, 1276 and 
1277 of 1909 respectively. 

Mr. T. Prakasam, for the Petitioners. 

Mr. T. Ramachandra Rau, for the Re- 

.8pondent. 

Judgment.-— Plaintiff sues for dam- 
ages for use and occupation; but sucha 
suit will only lie in cases of a real or im- 
plied tenancy under the plaintiff, [Vide 
Tew v. Jones (1)], and no such tenancy exists 
here. It is then contended that the suit is 
really one of mesne profits from a trespasser. 
Whether sach a claim can be made except in 
a suit for ejectment need not be decided, 
for it is not proved that the defendants are 
trespassers. They admittedly came into pos- 
session before plaintiff's title, if any, vested in 
him, and in C, R, P. No. 347, the defendant 
actually produces a lease under which he 
claims to hold. Leases are also set up in 
the other: cases. Plaintiff's title is in iesue 
in separate proceedings, and the mere pro- 
duclion of the sale-deed is no proof of title as 
against the defendant. There is thus mo 
evidence of trespass. The District Munsif 
has given a decree on the ground that the de- 
fendant in C, R. P. No. 845 agreed to pay the 
rent to plaintiff, but he only did so subject to 
plaintiff's.proving his right to the property, 
and plaintiff does not sue for rent.. There is, 
consequently, no evidence on which plaintiff's 
claim can be sustained. The petitions are 
allowed with costs and the suits are dismiss- 
ed with costs, 


Petitions allowed. 
(1) 13 M. & W. 12; 14 L. J. Ex. 94. 





(s. c, 128 P. W. R. 1911.) 
PUNJAB CHIEF COURT, 
Second Civit Appear No. 455 or 1910. 
February 8, 1911. 
Present:—-Mr. Justice Kersington. 
ARJAN SINGH-—DEFENDANT—AÀ PPELLAXT 
: . versus 
INDAR SINGH-—PraixTiFF— RESPONDENT, 
Custom—Alienation—Widow—Necessity—Duty to 
manage the life-estate properly. . 
An advance made to a widow who by properly 
managing her life.estate is able to defray all her 
necessary expenses does not form a charge on the 
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estate even though the money may have been ad. 


vanced for legal necossiby, especially if the widow 
appears to have fallen into the hands of a creditor 
who is encouraging her in unnecessary expenditure. 
Where a widow raised aloan to meet the expenses 
of a litigation started by her husband's reversioners 
for which she was herself to blame, it was held 
that the money was not required for a legal necessity. 
A widow cannot validly alienate her husband’s 
estate for the maintenance of her mother-in-law. 


Farther appeal from the order of the Divi- 
sonal Judge, Jullundur Division, dated the 
18th March 1910, modifying that of the 
Munsif, Ist Class, Jullundur, dated the 28th 
August, 1909, decreeing plaintiff's claim. 

Facts.—The judgment appealed against 
is as follows:—Mussammat Indi defendant No 
2, & widow, mortgaged, on 29th June 1908, 29 
kanals, 19 marlas to Arjan Singh, defendant 
No. l,for Rs. 400. Plaintiff, brother of 
Sunder Singh, husband of Musammat Indi, 
sued for declaration that the alienation would 
not affect his reversionary rights. The lower 
Court found that Rs. 250 was a valid-charge 
on the property. Plaintiff appealed and de- 
fendant filed cross-objection. In appeal the 
passing of consideration is not questioned and 
it is contended that the mortgage was un- 
necessary. The following are theitems of 
consideration:— 

I. Rupees 100]on a bond of 8th April 
1908, executed by Musammat Indi in favour 
of Arjan Singh with Lal Chand as surety in 
order to pay maintenance to Muisàmmat Indi’s 
mother-in-law now and in future. 

2. Rs. 6 interest on obove. 

8. Rs. 100 on a bond executed on 9th 
May 1908, by Indiin favour of Arjan Singh 
for expenses of litigation. 

4, Rs. 4 interest on above. 

5. Rs. 190 cash before the Sub-Regist- 
rar for her daughter's marriage, Dharm 
Shant ceremony, visit to Hardwar and re. 
gistration fees. The bondof 8th April 1908 
cannot be said to have been executed for k 
necessary purpose, since a widow is not 
permitted to anticipate wants (Rattigan’s 
Digest, section 65, Explanation 1). It further 
appears from the evidence that all the main- 
tenance was Rs. 18. Neither was the pur- 
pose of the bond of 9th May 1908 necessary. 
Musammat Indi was herself’ responsible for 
the litigation as is shown by her own state. 
ment. After her husband’s death, the widow 
tried to exchange her late husband’s property 
and also made a gift to her daugter. Plaintiff 
naturally objected and parties went to law, 
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As to Hs. 190 cash it is not denied that 
Indi's daughter was married and so far the 
loan was for a necessary purpose. 

The lower Court has found that perform- 
ance of Dharm Shunt and the visit to Har- 
dwar are nob proved. I see no reason to 
dissent from this conclusion. Respondent's 
Counsel argaes that the ceremony and visit are 
‘prescrilbed, by religion and must have been 
performed but I do novthinkit would be safe 
to assume that everything which a religion 
prescribes is invariably carried out by its 
votaries. The result of this discussion is that 
the daughter’s marriage was the only neces- 
sary purpose of this alienation. The infan- 
ticide rules applicable to Musammat Indi’s 
village limit marriage expenses to Rs, 100 
and muklava expenses to Rs. %9 so that only 
Rs. 129 could be admitted as a valid charge. 
Thequestion then is, whether the widow’s 
property reasonably managed could not have 
supplied this sum (Section 65, Explanation 
1, Rattigan’s Digest.) I have no doubt that 
it could have done so. The Patwari’s evi- 
dence shows that Indi had 91 kanals, 21 
marlas of land of which over 50 kanals were 
chahi. The produce is estimated at 775 
maunds. Reckoning 300 maunds as Musam- 
mat Indi’s profit, she ought to have ample 
to live upon herself, to maintain her mother- 
in-law and to marry her daughter. Instead of 
managing the property prudently, Musammat 
Indi has handed it over to defendant No. 2 on 
a rental of Rs. 70. Hither Musammat Indi 
js consciously playing into the hands of de- 
fendant No. 2 or he is taking advantage of her 
weakness. In either case, it must be held that 
there was no real necessity for the loan. 

I accept the appealand decree the claim 
with costs throughout. 

Lala Balwant Rat, for the Appellant. 

Mr. Nand Lal, for the Respondent. e 

sudgment.—After looking into the 
facts of the alienation in dispute, I decline to 
interfere with the lower Appellate Court’s 
decree declaring the mortgage ineffective 
beyond the life of Musammat Indi. 

There is agood deal open to question about 
the consideration details, and in the main the 
attitude taken up by the Divisional Judge 
is justified. Musammat Indi has a life-in- 
terest in a considerable holding, ample for 
the support of herself, her family and her 
mother-in-law, aud as regards the mother-in- 
law there is no reason why she should take 
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on herself the whole burden of maintenance, 
nor can it be believed that she has in fact 
done so. The plaintiff is primarily responsible 
for Musammat Rupan’s maintenance. Musam- 
mat Indi appears to have fallen into the 
hands of the defendant-mortgagee, a designing 
Jat of the same yillage, who is encouraging 
her in unnecessary expenditure, real or pre- 
tended, for his own objects. For any money 
which the defendants may really have ad- 
vanced in good faith, he will receive a sufficient 
return by retaining possession of a quarter of 
the holding as mortgagee during the life of 
Musammat Indi. There is no good reason 
for allowing the land to ba permanently 
encumbered to the prejudice of the plaintiff, 
her husband's brother. 
The appeal is accordingly dismissed with 
costs, | Pleader’s fee Rs. 16. 
Appeal dismissed. 





[s. c. (1911) 2 M. W. N. 307,] 
MADRAS HIGH COURT. 
APPEAL aGainst OgpgR No. 111 or 1910. 

April £8, 1911. " 
Present —Mr. Justice Sundara Aiyar and 
Mr. Justice Ayling. 

SRI RAJA RAVU VENKATA KUMARA 
MAHIPATI SURYA RAO. BAHADUR 
GARU, RAJA or PITTAPUR— 
PLAINTIFF—-ÀPPELLANT 
versus 
ADIKHOTLA SREERAMA CHARYULU 
GARU-—DEsrFENDANT— RESPONDENT. 
Jurisdiction of Civil or Revenue Ccurts —Madras Estates 
Land Act (I of 1808)— Suit by Zemindar against tenant. 
for declaration that a patta executed by his predecessor 
is not binding on him—Whether such suit lies in 

ordinary Civil Courts, 

A suit by a zemindar for a declaration that a patta 
executed by a previous zemindar to the defendant's 
father in 1888, is not binding on the plaintiff, is 
cognisable by the ordinary Civil Courts. 

Appeal against the order of the Subordi- 
nate Judge's Court of Coconada, dated the 
llth March 1910, in O. S. No. 31 of 1909. 

Mr. P. S. Stvaswami Iyer, for the Appellant, 

Mr. P. Narayanamurthi, for the Respondent. 

«udgment.-The plaintiff is the 
Rajah of Pittapur and the defendant is a 
person holding royti land under the plaintiff. 
The plaint contains three prayers (1), the 
cancellation of a patta executed by a previous 
zemindar to the defendant's father in 1688, or, 
more correctly speaking, a declaration that 
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it is nob binding on the plaintiff, (2) a de- 
claration that defendant is bound to pay 
rent at Rs. 500 every year, (3): the recovery 
_of arrears of rent at the rate of Rs. 500. 
The Subordinate Judge being of opinion that 
the Civil Court has no jurisdiction to try the 
suit, returned the plaint for presentation to 
the proper Court, 7, e the Revenue Court. 
The plaintiff has preferred this appeal 
against his order. The learned Advocate- 
General'on behalf of the appellant represents 
that his client is willing to give up the two 
latter prayers and to confine his claim to a 
declaration that the patta of 1683 is not 
binding on him. There is no provision in 
the Estates Land Act distinctly precluding 
him from instituting a suit in the ordinary 
Courts for such a declaration. We do not 
agree with the respondent’s contention that 
the prayer in the plaint for the cancellation 
of the patia is only ancillary to the other 
reliefs claimed, The plaintiff asked for the 
relief as a substantive one: and valued it 
separately for purposes of Court-fees and 
jurisdiction. We shall, therefore, allow the 
plain to be amended as requested. The 
order of the lower Court is seb aside. The 
Subordinate Judge will try the suit after 
the plaint is amended. The, appellant must 
pay the respondent's costs in both Courts up 
to date. 


Order set aside. 


X 





(s. c. 188 P. W. R. 1011) 
PUNJAB CHIEF COURT. 
Civit Petitioy No. 1265 or 1910. 
February 18, 1911. 
Present:—Mr. Justice Rattigan, 
NAWAZ AND OTHERS—PLAINTIFFS— 
PETITIONERS 
versus 


MUHAMMAD AHSAN AND OTEERS— 


‘ DEFENDANTS— RESPONDENTS. 

Limitation—Land allotted to widow on partition of 
shamilat— Transfer of her right to reversioner —His right 
to sue immediately — Limitation Act (IX of 1908), Sch. I, 
Art. 144. 

Article 144, Limitation Acr, 1908, applies to a 
suit by a transferee to recover possession of land 
which had been allotted to the transferor in partition 
proceedings but possession of which- had not been 
delivered by the defendant. 

On a partition of shamilat land by the Revenue 
authorities, a plot of land hitherto in the posses- 
sion of the defendants was allotted to a widow 
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as the representative of her husband: she was unable 
to oust the defendants and transferred her rights to 
the plaintiff, a reversioner: 

Held, that the plaintiff had an immediate right of 
suit: that Article 144 of the Limitation Act governed 
the case and that limitation ran from the date of the 
transfer. 

Charaga v. Mehtaba, 79 P. R. 1898, followed. 

Sundar Lal v. Salig Ram, 33 P. W. R. 1911; 26 P. R. 
1911; 34 P. L. R. 191 (F, B.); 9 Ind. Cas, 300, cited. 

Petition under section 70 (1) ( aJaund (b) 
of Act XVIII of 1884, as amended by Act 
XXV of 1899, for revision of the order of 
the Divisional Judge, Attock Division, dated 
the 16th December 1909, reversing that of the 
Munsif, 3rd Class, Talagang, dated the 20th 
July 1909, decreeing plaintiffs’ claim. 

Mr. Nand Lal, for the Petitioner. 

Mr. Muhammad, Din, for the Respondent. 

Judgment.-—In this case the Munsif 
correctly gave the plaintiffs a decree on the 
authority of Charaga v. Mehiaba (1). The 
lower Appellate Court has completely mis- 
understood both the rulings [afirmed recent- 
ly by a Fall Bench decision in Sunder 
Lal v. Salig Ram (2)] and the effect 
of Article 144 of the Ist Schedule to the 
Limitation Act, has in consequence wrongly 
reversed the Munsif’s decision and dismissed 
plaintiffs’ suit. The material facts are that 
on 2 partition of shamilatthe land iu suit, 
hitherto in possession of defendants, was 
allotted to one Musammat Bano, in July 1891. 
Whether it should have been so -allowed in 
disregard of the defendants’ possession was a 
question for the Revenue authorities-to decide. 
The Civil Courts have no concern with the 
matter. 

Musammat Bano was herself unable or un- 
willing to oust the defendants, and as against 
her adverse possession may, no doubt, have 
began to run in or shortly after 1891, The 
plaintiffs, asreversioners, would, however, have 
had a clear fresh period of 12 years from her 
deafh in which to sue under the authority of 
the ruling quoted above and many others re- 
ferred to more particularly in the recent Full 
Bench decision. 

Musammat Bano is still alive, but has now 
transferred her rights to plaintiffs, which gives 
them an immediate right of suit without wait- 
ing for her death. The lower Appellate Court 
has, perhaps, correctly found that Article 144, 
applies as fixing a 12 year’s limitation, but has 


not observed that this 12 yearsreckons from 
(1) 79 P. R. 1898. 
(2) 33 P. W. R. 1911; $4 P, L? R. 1911; 
1911; 9 Ind. Cas, 300. 


26 P. R. 
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the date when defendnts’ possession be camead- 
“verse to the plaintiffs, that is, from 1908 when 
Musammat Bano transferred her rights to the 
‘plaintiff. The plaintiffs are not affected by the 
-factthat adverse possession may then have been 
‘complete against her. She merely anticipated 
what would happen ‘on, her death; and surren- 


dered her life-interest in property which she’ 


could not.herself-enjoy. Incidentally, more- 
“over, ib may be noted that there is no proof of 

.Musamanat Bano’s having ever attempted to 
' onst defendants, and asagainst her also, adverse 
-possesion would have been a doubtful plea. 
"The plaintiff's suit being well within time, 
‘there is no possible defence; and no attempt 
is made to disputé the facts. . 

The revision must accordingly be allowed. 
The decree of the lower Appellate Court is 
reversed, and that of the Munsif giving plain- 
tiff possession of the land in suit, is restored 
with costs to the plaintiffs throughoct. 


Revision allowed. 





[s. c. (1911) 2-M. W. N. 823; 10 M. L. T. 822; 
d , 21 M. L. J. 941.] 
ý MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No, 60 
cr 1910. j 
- September 6, 1911. 
` Present:—Mr. Justice Sundara Aiyar and 
DEC - Mr. Justice Ayling. 
C. P. GOVINDA TARAGAN—Pertitiover 
arr APPELLANT 
versus 
VEERAN AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 92, 98— 

Mortgage—Redemption decree—Mortgagee and mort- 
‘sagor's application for execution Conditional judgnient 
c Non-fulfilment— Waiver—Application for redemption 
.— Decrees under the Transfer of Property Act—Mortgagee’s 
failure——Redemption suit—Dismissal— Deliberate emis- 
"sion — Decree: for redemption —No second suit—ikort- 
gages in India and England—Similarity. 
* ‘Although section 93 of the Transfer of „Property 
Act deals only with a mortgagee’s application for an 
order for sale, there can be no objection toa mort- 
gagor applying for execution under section 92 and 
‘obtaining an order for sale. ; i 

Dictum of Bhashyam Aiyangar, J., in Vedapurati v. 
Vallaba Valiba Roja, 25 M. 800, followed. 

Fallabha Valia Raja v. Vedaguratti, 19 M. 40, nob 
followed. e. f 

The rule that a pearson obtaining à judgment on 
condition and not fulfilling it should be held to have 
waived ihe judgment, cannot be applied to decrees 
for redemption undfr the Transfer of Property Act. 


£ 
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The Transfer of Property Act has deliberately omitted 
to provide that a suit for redemption should be dis- 
missed where the mortgagor fails to pay the mort- 
gage amount. "i 

The mortgagor after obtaining a decree for re- 
demption cannot institute a second suit for the same 
purpose. 

Mortgages in India, except of the class called English 
mortgages, are not regarded as similar, in all respects, 
to mortgages in England. 


Appeal against the decree of the District 


‘Court of South Malabar, in Appeal.-No. 88 of 


1910,dated 16th March 1910, presented against ` 
the order of the Court of the District Munsif 
of Walluvanad in E. P. No 650 of 1909 in O. 
S. No. 214 of 1906. . 
Mr. P. Kundu Panikar, for the Appellant. . 
Mr N. A. Vaithinutha Avyar, for the Re- 
spondent. 


"Judgment. This second appeal re- 
lates to the execution of the decree in O. 5. 
No. 214 of 1906 in the District Munsif's Court 


.of Walluvanad confirmed on appeal by the 


District Court of Calicut. The decree in suit 
which was to redeem a kanom demise granted 
by the plaintiff to the defendants ran in these 
terms: “This Court doth order and ‘decree 
that upon payment by the plaintiff into Court 
to the credit of the defendants Nos. 1 and 2 
within 6 months from this date of thé kanom 
amount Rs. 28 9-2 and value of improvements 
Rs. 157-13 O less arrears of revenue Hs,6-7-1, 
Court cost Rs. 17-9-8 and future rent from 
1082 at 20 paras of paddy worth 8 annas a 
para and 4 annas 7 pies a year until execution 
of the decree, the defendants do deliver up to 
the plaintiff or to such person as he may ap- 
point in his behalf all documents in their pos- 
session or power relating to the plaint mort- 
gaged property and described in the Schedule 
hereunto annexed and do re-transfer the same 
to the plaintiff free from the mortgage and 
from all encumbrance created by the defend- 
ants or by any person claiming: under them 
and put the plaintiff into possession of the 
same and that in default of payment of the 
amount due asaforesatd on or before thedatespeci- 
fied as above, the said mortgaged property or a 
sufficient portion thereof be suid and the proceeds 
of such sale after defraying thereout the ex- 
penses of the sale, be paid into Court and ap- 
plied in payment of the amount due as afore- 
said and the balance, if any, be paid to the plain- 
tiff or other person entitled to receive it. The dec- 
ree was thus in accordance with section 92 of 
the Transfer of Property Act which directa 
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that in a suit for redemption, the Court 


Shall, incase of non-payment of the redemp- ` 


tion money within the time fixed, order a sale 
unless the mortgage be by conditional sale. 
The plaintiff-mortgagor did not deposit the 
money due according to the decree within the 
time fixed. He afterwards applied to the 
Court in execution for an order directing the 
sale of the mortgaged property. Both the 
lower Courts have dismissed the petition 
holding that, under section 93 of the Transfer 
of Property Act, only the mortgagee and not 


the mortgagor is entitled to apply foran order . 


for the sale of property if the mortgagor does 
not make payment of thé redemption amount 
as provided by the decree. The decree-holder 
has preferred this second appeal. 

It is contended before us that the mort- 
gagoris also entitled, in the circumstances 
narrated above, to apply for an order directing 
the sale of the mortgaged property. The case 
has to be decided according to the provisions 
of the Transfer.of Property Act, the decree 
having been passed while the provisions of 
that Act with respect to mortgage decrees 
were in force. There is not much judicial 
authority on the question which we have to 
decide. In Vedapurattt v. Vallabha Vuliya 
Raja (1) there is a dictum of Sir V. Bhashyam 
Aiyangar, J., (see page 315) in the appellant’s 
favour. The learned Judge observes: “Not- 
withstanding that section 93, Transfer of Pro- 
perty Act, deals only with a mortgagee’s ap- 
plication for an order fov sale, ib would, on 
principle, seem that there could be no objec- 
tion to the mortgagor applying for the execu- 
tion of the decree under section 92, and obtain- 
ing an order for the sale of the mortgaged 
property, the sale of which has been decreed 
under the last paragraph of section 92 in case 
paymentis not made onor before the date 
fixed in the decree for redemption.” The ap- 
pellant’s Pleader cites the opinions of Dr. R. 
B. Ghose and Messrs. Sheppard aud Brown 
in their commentaries on the Transfer of Pro- 
perty Actin opposition to this dictum. In 
Vallabha Valia Roja v. Vedapuratti (2) it ap- 
pears to have been assumed by Parker, J., 
at page 47, and Sheppard, J. at page 49, that 
the mortgagee alone could apply for sale 
where a decree directing a sale has been pass- 
ed under section 92 of the Actin a suit for 
redemption. But the question did not arise 


for decision in that case. 
(1) 25 M. 300 at p. 310 (F. B.). (2) 19 M, 40. 
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On a carefal examination of the provisions 
of the Act, we have come to the conclusion 
that the dictum of Sir V. Bhashyam Aiyaugar, 
J., is right and that we should follow it. 
Section 92 makes it imperative on the Court 
to pass a decree for salein every suit for re- 
‘demption unless the mortgage be by condition- 
al sale. A decree. for foreclosure can be 
passed only in the case of conditional morb- 
gages and English mortgages. The intention 
of the statute appears clear to be that there 
should be n» foreclosure in the case of simple 
and usufructuary morbgages. Although the 
plaintiff's right ‘to redeem is conditional 
upon his paying the amount dus by him 
under the mortgage, he is not to be 
foreclosed if he does not fulfil the condi- 
tion, and the consequence of his not folfill- 
ing itis that the property should be sold. 
The ordinary rule in the case of conditional 
decrees is, no doubt, that where a person who 
has obtained a judgment upon condition does 
not perform or comply with such condition, he 
should be considered to have waived or aban- 
doned the judgment. (Sse Order XLII, 
rule 2 of the English Jadicature Act). But 
this rule cannot be applied’ to decrees for 
redemption under the Transfer of Property 
Ast, as the legislature has expressly provided 
that the result of the non-fulfilment of the 
condition is to be something else, namely, 
that the mortgaged property is to be sold. 
In England formerly a sale could not be 
directed in an action by the mortgagor for 
redemption. See the Chancery Amendment 
Act, 15 and 16 Victoria, Chapter 86, section 
48. But section 85 of the Conveyancing Act, 
1881, entitles the mortgagor to an order for 
sale in an action brought by him, either for 
redemption alone, or for sale alone or for sale or 
redemption in the alternative. When a sale 
is net ordered, a decree for redemption would 
include a clause dismissing the suit on the 
plaiutiff's failure to pay the mortgage amount 


to the defendant within the time fixed. Sea 


Harmer v. Priestly (3); Saton on “Decrees”, 
Volume IT, 1040, No. 11, 4th Edition. Such 
a dismissal of the action would operate as a 
decree of foreclosure because the mortgagor 
cannot afterwards file another bill for same 
Sse Marshall v. Shrewsbury (4) ; 


(3) (1852) 16 Beay 569; 22 L. J. Ch. 1041; 1 W. R. 
343 ` 


(4) (1878) L. R. 10 Ch. 250; 4% L. J. Ch, 302; 32 In 
T. 418; 23 W. R. 803. 
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Cholinley v. Oountess of Oxford (5) : Inman v. 
‘Waring (6) ; Parker v. Housefield (7) ; Pem- 
berton on ‘Judgments’ page 422. The Trans- 
fer of Property Act has deliberately omitted 
to provide that a suit for redemption shovld 
be dismissed where the mortgagor fails to pay 
the mortgage amount and expressly lays 
‘down -that foreclosure is to be confined to 
cases of mortgage by conditional sale. The 
mortgagor's right of redemption can be des- 
stroyed only by a final order of foreclosure or 
sale, (See provisos to sections 60 and 87, 
also section 89). It could nob have been in- 
4tended that when he fails to pay the redemp- 
tion amount the relationship of mortgagor 
and mortgagee should perpetually continne, 
unless the mortgagee should choose to apply 
for sale, 


j Ithas now been held by this Court, agreeing 
with the Bombay High Court and reversing 
the former current of decisions, that after 
‘obtaining a decree for redemptior, the mort: 
"gagor cannot institute a second suit for the 
‘game purpose; [Vadapuratti v. Vallabha 
Vala Raja(1)], although the Allahabad High 
‘Court, altering its own former view, is now 
“of opinion that a second suit for redemption 
is maintainable. See Sita Ram v. Madha 
Lal (8). There is, therefore, no way by 
"which a mortgagor who has failed to deposit 
the mortgage-money within thel time fixed 
‘could enforce his righ+ of redemption except by 
‘making an application for sale. As the decrce 
“directa that the property shall be sold, there 
is no reason on principle why the plaintiff 
‘should not be entitled to apply to the Court 
for the enforcement of the direction. 
" Mr. "Vythianadha Fyer for the respondent 
days stress on the language of the second 
‘paragraph of section 93 that the defendant 
"may apply for an order that the mort- 
‘gaged property be sold, and it is apparently 
‘this language that has influenced the opinions 
“of the learned commentators on whom he 
"relies. Bat it appears to us that the langu- 
age was intended to indicate that though the 
“plaintiff in the suit is the mortgagor and he 
“would ordinarily. be understood to be the 
` decree-holder, the mortgagee-defendant is 


(5) (1787) 2 Atkyns 267. 
(6) (1850) 3 De. G. 729; 64 E. R. 680. 

. (7) (1832) 2 My.,and K. 419; 4 L. J. Ch. 57. 
(8) -24 A. 44, 
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“ab any stage of the proceedings. 
"difference does not affect the decision of the 
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also entitled to apply for an order for sale. 
In section 88, which deals with suits for 
foreclosure, it is provided that eitber the 
plaintiff, 2. e., the mortgagee or the defendant, 
t. €, the mortgagor, may ask that a decree 
for sale should be passed in lieu of a decree 
for foreclosure. And section 89 provides that 
either the plaintiff or the defendant may 
apply for an order absolute for sale in case the 
mortgagor failsto pay the mortgage amount. 

It is furlher contended that while the Eng- 
lish Conveyancing Act expressly authorises 


‘the mortgagor ina redemption suit to ask for 


a decree for sale, the Indian Act does not 
do so, and that it is to be inferred from this 
difference between the two Acts that a mort- 
gagor suing fer redeniption is nob intended 
in India to: havea right to apply for sale 
But this 


question before us. Mortgages in India, 
except the class called English mortgages, 
are not regarded as similar, in all respects, 
to mortgages in England. With respect to 
English mortgages, section 88, as already 
pointed out, entitles a mortgagor to ask for 


-sale when the mortgagee institutes a suit for 


foreclosure. The reason why no alternative 
‘provision for sale or foreclosure is made in 


‘section 92 is that the Indian law goes fur. 


ther than the English law and provides that 
except in the case of mortgages by conditional 
sale and English mortgages there shall be a 
decree for sale ouly and not for foreclosure 
or dismissal of the suit, in the case’ of all ` 
suits for redemption. The result is that in 
the case of simple and usufructuary mortgagc8 
ihe mortgagor need not ask for an alterna- 
tive decree for sale as the Court can pass 
in ease of non-redemption, that in the case 
-of English mortgages a decree for foreolo- 
sure will be passed in favour of tlie defendant 
mortgagee, in redemption suits and the mort- 
gagor has apparently no right to ask fora 
decree for sale instead, and that in foreclo- 
sure suits where the mortgage is an English 
mortgage the mortgagor-defendant may ask 
for a decree for sale in lieuofone for foreclosure 
but that he cannot do so where the mortgage 
is one by conditional sale, It is difficult to 
believe that the sale being the only course 


‘open where the mortgagor does not pay the 
^morigaze amount, 


the morizirop waus in 
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‘tended nob to be entitled to. apply for 
it as much as the mortgagee. In some 
cases the provision for sale may- ba «as 
much for the benefit of the mortgagor as 
for the benefit. of the mortgagee. So 
long as the mortgage subsits, which, as 
already ‘pointed out, ib would, unless the 
mortgagee obtains an order absolute for sale, 
the mortgagor may not be able to dispose 
of his property by sale to third parties while 
if the p. Sperty be scld by the Court he would 
‘be entitled to the sale-proceeds after dis- 
-charging the charges on the property. 
Where the’ decree is imperative, there is 
no reason why the decree should not be re- 
garded as passed for the benefit of all the 
parties to the suit. Nor is there any reason 
for holding that any of the parties to the suit 
who would be benefited by the sale cannot 
apply for the enforcement of the decree. We 
ought, perhaps, to observe that in Order 
XXXIV, rule 5 in the present Civil Pro- 
cedure Code, corresponding to section 89 
‘of the Transfer of Property Act, the provi- 
sion is that in case of non-payment by 
the mortgagor, the Court shall "on appli- 
cation made in that behalf by the plaintiff, 
pass an order absolute for sale; although 
‘rule-4 (2) enacts that a decree for sale may 
be passed at theinstance of the mortgagor 
“as well as of the mortgagee.” It is difficult 
to .say that it was intended thatthe mort- 
‘gagor.who can get a decree for sale passed 
‘cannot apply for the execution of suck decree. 
it is, however, unnecessary to consider this 
‘question further. 

Weare of opinion, for the foregoing reasons, 
that the orders of the lower Courts dismiss- 
ing the plaintiff's application cannot be sup- 
‘ported and we reverse those orders and remand 
the execution petition to the Court of first 
1nstanee for disposal according to law. The 
costs of this appeal will abide the result. 


Appeal allowed. 
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"Mansif, 2nd Class, Kaithal, 
“August, 1910, decreeing the claim. 
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(s. c. 139 P. W. B. 1911.) 
PUNJAB CHIEF COURT. 
Sgcox» Crvin Arrear No, 577 or 1911. 

June 13, 1911, 


" . Present: — Mr. Justice Shah Din. 


. BUL CHAND-—PLAINTIFF—À PPELLANT 
7 versus 
LEKHU AND OrRERS—DEFENDANTS— 
RESPONDENTS. 

Custom—Pre-emption—One uncontested instance in 
adjoining mohalla—Mohalla Bfarathan in Kaithal, a 
sub-division—Appeal, second—Finding of fact and 
question of law or custom. 

The custom of pre-emption does not exist in 
Mohalla Marathan, a sub-division of Kaithal, in the 
Karnal district. 

A single uncontested instance of the exercise of a 
rightof pre-emption in an adjoining Mohallah is in- 
sufficient to establish the existence of the custom of 
pre-emption. 

The finding that a particular mohalla is different 
from another mohalla and that the custom of pre- 
emption is not proved as no instance of the exercise 
of the right occurred in the mohalla, doos not involve 
any important question of law requiring further con- 
sideration in second appeal. 

Further appeal from the order of the Di- 
visional Judge, Ámbala Division, dated the 
5th January, 1911, reversing that of the 


dated the 31st 


Chaudhri Rambhaj Datta/for the Appellant. 

Mr. Nand Lal, for the Respondents. 

Judgment.—tThe first question for 
decision in this appeal is whether, upon the 
findings of fact recorded by the Divisional 
Judge, an important question of law requir- 


. ing further consideration can be said to be 


involved in the case. The learned Judge 
has held that Mohalla Marathan, in which 
the house in dispute is admittedly situate, 
is different from Mohalla Khushal Majari, 
and it being a finding of fact cannot be in- 


terfered with by this Court on the revision 


side. Further, it is not disputed that no 
instancé of a right of pre-emption being 
exercised in respect of house property has 


‘ever occurred in Mohalla Marathan, the only 


instance relied upon by the plaintiff having 


‘taken place in Mohalla Khushal Majari. 


That being so, the Divisional Judge was, in 
my opinion, prima facie, justified in holding 
that the existence of the custom of pre-emp- 


-tion- in Mohalla Marathan, which, for the 
“purposes of this case, he has held to be a 


sub-division of Kaithal, has not been estab- 
lished. The instance relating to Mohalla 
Khushal Majari was one in which there was 
no contest between the parties as to the right 
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of pre-emption, the vendee having admitted 
that the'pre-emptor in that case was entitled 
to claim the house. It i$, therefore, clear 
that that one instance, even if relevant in 
this case, does not very müch help the plain- 
tiff. 
I hold, therefore; that no important ques- 
tion of law requiring further consideration 
“is involved in this case, and on that ground 
‘alone I dismiss this appeal with costs. 


in O. P. No. 193 of 1908 aud C. C. No. 1 of 
1908 and O., P. No. 124 of 1908 and C. C. 
No. 2 of 1908. ' 

Mr. P. Nagabhushanam, for the Appellant. 

Mr, T. Prakasam and Government Pleader, 
for the Respondents. 

: Judgment. 

White, C. J.—These „are two appeals from 
awards made by the Acting District Judge 
of Kistua in proceedings under the Land 


ES 


Appeal dismissed. Acquisition Act. ‘They are both appeals by 
— l the 2eméndar. The awards give the ryots the » 
(s. c. 10 M. L. T. 349.) whole value of the trees that stood upon the 
i MADRAS HIGH COURT. land which was compulsorily acquired, and 
Civin Arrears Nos. 33 ann 39 ox 1909. apportion the ‘total compensation awarded 
September 7, 1911. in respect of the land compulsorily acquired 
_ Present:—Sir Arnold White, Kr, Chief in the ratio of three-fifths to the ryots and 
. Justice, and Mr. Justice Spencer. two-fifths to the zemindar. 
Sri Raja BOMMADEVARA. VENKATA I will deal first with that part of Appeal 
NARASIMHA NAIDU BAHADUR No. 38 which has reference to the value of 
ZEMINDAR GARU—- APPELLANT the trees. With regard to this the_ District 
versus i Judge says "I uphold the Collector's award." 
ATMURI SUBBARAYADU anp OTHERS— Then he points out that the dispute centres ~ 
RESPONDENTS. round the value of the trees, and he says 
ü Land ee Act C3 UNES 305 Appo: that the zemzndar has no evidence to adduce 
ween zemindar p pas Us Un — . H . « 
Nature of isis ti under Part III of the b a In this Case. That is practically the who le 
quisition Act—Non-production of evidence before Dis- of his award with reference to the question 
trict Judge. _ as to whether the whole value of the trees 
5 Proceedings under dh rt "dl n Lana Aoguiision should go to the zemindar as the zemindar 
are no way of appeal, and what is contem- : 
plated isa dev irane WT the District Judge. The claimed, or the whole value should go to the 
mero fact that a party, on whose behalf an order 7yots asthe ryots claimed. Now, the award 
~ of reference is made, adduces no evidence before the which the District Judge says he upholds, so 
Court, ose not pr polica nia MN me coirt far as we can follow the course of the pro- 
modi e award as made e Co ; va 
Athough tthe fact is a matter ge be takon into ceedings and ithas been by no means easy 
consideration in determining whether the award to do so, seems to be the revised award which 
of the Collector should be disturbed. , is printed on page 9 of the pleadings paper 
T view of hf js that " ci ana oaa the me ia Appeal No. 38. It isnot clear under what 
njoymen 0 rees, an 18 sos fa) 
did not naist upon payment of cist for them -And provision of law the Deputy Collector wan 
also did not think it necessary or was not able to Called upon by the District Judge to make a 
produce any evidence before the District Court, the revised award after the reference to ihe : 
is would im acit m b ipaam. n ees Judge under section 30 of Act I of 1894 had 
givin. p 0 . 1 
uo deciding the question of appomtion men beien been made. However, a revised A award was 
the zemindar andryots, certain factors should be taken made. Mr. Prakasam has contended that, 
into consideration, viz, the expenses of cultivation inasmuch as no evidence had been adduced 
R DRE ee a ae es 5 nome Bud A before the District Court by the party on ^" 
ere r labour ior'himse n ] : 
there is 3 genera] rule that in all een wher Sate whose beh a lf the order of reference ides made, 
pensation has to be apportioned between a zemindar the District Court had no alternative but 
and the ryófs with a permanent right of ocoupancy, to decline to interfere with the award made 
e possis MA iud ale nse grago, by the Deputy Collector. No doubt, proceed- 
tatio of a]oths to the spots anil Bittle ba Cho sentidas imgs ander Part TIT of the Act are not by 
Quzre.—Whether a District Judge can ask a Col. way of appeal, and what is contemplated is 
lector to make a revised award after reference to a new inquiry by the District Judge. But I 
“him under section 30 of the Act? am not prepared to go so far as to say that 
Appeal against the award of the District because a party on whose behalf the order 
Court of Kistna, dated the 24th July 1908 of reference is made adduces no evideno ~ 
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before the Court, he is- precluded from ask. 
ing the Court for a modification of the award 
as made by the Collector although, of course, 
the fact that he is not in a position to adduce 
evidence before the Judge is a matter to be 
taken into consideration in determining 
whether the award of the Collector should 
be disturbed. 

In the award of the Collector with refer- 
ence to the question of trees, the Collector 
refers to a provision in the Muchilika that 
ac the sist on palmyras and other trees is 
not included in this cist, I (meaning the 
ryot) shall not object to any arrangement 
you (meaning the zemindar) may make 
regarding .them. The Deputy Collector 
points out that this is capable of being 
interpreted to mean either that the ryot 
could take the trees paying a separate cst 
therefor or that the zemindar is the sole 
master. Apparently, it means that if the 
zemindar insists upon a separate cist for the 
trees, the ryot will not object to paying it. 
There is no evidence that the zemzndar ever 
did insist upon cist for the trees and the 
evidence called on behalf’ of the ryoís shows 
that they had the use and enjoyment of the 
trees. I do not think it necessary for us 
to consider the questions of law raised in 
the cases of Narayana Atyengar v. Orr(1)and 
Bodda  Goddappa v. The Maharajah of 
Vizianagaram (2). No doubt there are cases 
in which damages have been awarded to 
zenindar in respect of trees cut by the ryots, 
specially possibly in the case of fruit trees 
and the trees in question in this case ara 
fruit trees. Cases which turn on special 
agreements as between the zemindar and the 
vyot do not afford us very much assistance 
in this case. We have to deal with ib with 
reference to the special condition to which 
I have referred and in the light of the evi. 
dene» with regard to user ,and in view of 
the fact that the zemindar did not think it 
necessary or was not able to adduce any 
evidence béfore-the District Court, I am not 
prepared to say that the learaed Judge was 
wrong in upholding the Collector’s award 
with regard to the question of trees. 

I now turn to the other question and that 
is—Was the learned Judge right in uphold- 
ing the award of the Deputy Collector: with 
refererce to the question of apportionment? 


(1) 26 M. 252. j 
. (2) 30 M. 155; 17 M. L. J, 64; 2 M. L. T, 25. 


The learned Tadge. says— I uphold the 
Collector’s award." The Collector's award 
is to be found on page 3 of the papers in 
Appeal No. 38. In that award with refer- 
ence to this question, the Deputy Collector 
states the contentions on both sides. He 
states that the contention of the zemzndar 
was that the compensation should be divided 
between the zemzndar and the ryots in the 
proportion of three-fifths to two-fifths, and 
that the contention-of the ryots was that they 
were entitled to the whole of the compensation 
with the exception of one ryot who wascontent 
with three-fourths to the zemindar aud one- 
fourth to himself. His finding is in paraggraph 
5. “The rates of apportionment...... between 
tenants and the zemindar will be three-fifths 
and two-fifths.” J think I am right in saying 
that in his award he gives no reasons for 
apportioning compensation in these ratios. 
But in the reference to the District Court 
(which is to be found printed on page 9 of 
the pleadings papers in Appeal No. 39) which 
is stated to be under section 18 of the Act, 
though really it is one under sections 18 
and 30, he does give reasons why the award 
is apportioned in these ratios. They are to be 
found in paragraph 8. He cites the principle 
laid down in certain Calcutta cases, and 
with reference to that he saya-— if the 
principle contained in the above rulings 
were adopted, the zem?ndar would get much 
less than what has been awarded,” that is, 
much less than two fifths out of five-fifch. 


Now, in the award by the District Judge 
with referenda to this piri of the ease all 
that the Judge says is— The claimant is 
nob ready with Lis evidence." With regard 
to that the same observations that I have 
made with reference {o the other appeal 
seem to meto be applicable. Then he says: 
“Two judgments the zemindar relies on, but 
neither of these relate to the village in which 
the lands in controversy were acquired. I 
uphold the Collector's award.” That really 
is the whole of the District Judge’s award 
with reference to this question of apportion- 
ment. On behalf of the zemindar Mr. 
Naghabhushanam has contended that, on 
the strength of the judgments to which the 
District Judge refers, the award ought to 
be varied by giving the zemindur three-fifths 
out of the total amount leaving two-fifths to 


the ryots. : 
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Before I refer to the two judgments upon 
which Mr. Nagabhushanam relies I would 
like to refer to a decision which is cited at 
any rate in one of the judgments, viz., 
Arpasawmi Mudali v. Rungappa Nattan (3). 
That was a case in which the question arose 
as to the apportionment of compensation 
as between the Mérasidur and a party hold- 
ing under an Ulkudi Tenure. The Court 
found that as between the Mirasidar and the 
party holding under the Ulkudi Tenure in 
the division of the produce, five kalams and 
two marials went to the zemindar, eight 
markals to the Mirasidar and four kalams and 
two markalsto the Ulkudi. We are told that 
twelve markals make one kalam. My learned 
brother has referred to the definition of markal 
in Wilson's Glossary and it appears there 
that itis one-twelfth of a kalam and this 
appears to be correct. So the ratio will be 
62 markals to the zemindar, 8 markals to the 
Mirasidar, and 50 markals to the Ulkudi. 
That seems to be the first factor considered 
by the Court in apportioning the compensa- 
tion. Then, the Court refers to ancther 
matter which should be taken into considera- 
tion, tiz., the expenses of cultivation and the 
' fact that the cultivator has a home and a 

sphere for labour for himself aud his family. 

Taking all the factors into consideration, the 

Court. comes to the conclusion that the 

interests should be appraised by awarding 

three-fifths to the M:vasidar and two-fifths to 
the cultivator. The exact nature of the 
tenure of the cultivator in this case is nob 
clear (See pages 3 to 9 of the judgment). It 
would seem, however, thathe had not the 
game unqualified right of permanent occu- 

- paney such asis admitted tobe the right of 
the ryots in the case now before us. 

Now, one of the judgments in which Mr. 
Nagabhushanam relies is an unreported deci- 
sion of this Court in Appeal No. 119 of 1893. 
The question arises with reference to the 
same cemindary as that in which the land 
in the present case is situate. That isa 

' decision sy Mr. Justice Sheppard and Mr. 
Justice Boddam on appeal from ihe District 
Judge who gave an award under the Act. 
The District Judge purported to apply the 
principle of the decision in Appasawm? 
Mudaliv. Rungeppa Natten (3) and applying 
ibat principle he worked out the ratios ns one- 


fifth to the zewindar and four-fifths to the 
(8) 4 M. 367, 


ryots. This Court in dealing with this indg- 
ment observes: “The District Judge 
appears to have been guided by figures-to™ 
which there is no evidence whatever. - No 
evidence having been adduced we think he 
ought to have followed the rule laid down 
in Appasawmt Mudali v. Rungappa Natian 
(3) and apportioned three-fifths to the zemin- 
darand two-fifths to the ryots" 1 do not 
think the Judges intended in Appasawmi 
Mudali v. Ranganpa Nattan (3) to lay down 
a general rule. Ido not think they intended 
to lay down thatin all cases where compen- 
section has to the apportioned bebween a 
zemindar and the ryots with a permanent 
right of occupancy and there i8 no evidence 
before the District Judge, the compensation 
should be apportioned inthe ratio of three- 
fifths to two-fifths. If they didso intend, 
with all respect I must say that I am not 
prepared to follow them. 


The other case which was cited before the 
District Judge, and on which Mr. Naga- 
bhushanam relies, is Appeal No. 118 of 1908. 
There the zemindarz is not the same but the 
land was situated in the same district as the 
zemindart with which weare now concerned 
is situated. That is a judgment of Mr. 
Justice Subramania Aiyer and Mr. Justice 
Moore, and this question of the ratios was 
only raisedin the memorandum of objections 
which was put in by the ryots on the appeal 
by the zemindar with reference to the award 
of the District Court as regards the question 
of cceupancy-right. It would appear that 
the memorandum of objections put in by the 
ryots was that the apportionment of three- 
fifths to the zemindar and two-fifths to the 
ryots was wrong. That memorandum of 
objections was dismissed. But there is 
nothing to show that this question was argu- 
ed or even stated to the Court. There is no- 
thing to suggest that the learned Judges had 
before ihem the decision in Appeal No. 119 
of 1898, or that this question was inany way 
considered. I do not think we cuzht-to 
regard the decision in Appeal No. 118 of 1898 
as accepting or affirming the decision of 
Justice Sheppard and Justice Boddam to 
which 1 have referred. It seems to me the 
real principle is that laid down in Appasawmt 
Mudali v. Rungappa Nottan (8). That is, 
certain faciors should be taken into consider- 
ation ard apportionment made after a con- 
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Bideration of the. various factors. If there 
is no evidence before the District Judge, he 
is, of course, entitled to take this fact into 
cousideration in deciding whether he should 
disturb the.award of the Collector. 

Mr Prakasam has called our attention to 
several Calcutta cases, viz., Shama Prosunno 
Bose Mozumdar v. Brakoda Sundari” Dasi (4) 
Dinendra Narain Roy v. Tituram Mukerjee 
(5); Bhupati Roy Ohowdhry v. The Secretary 
of State (6) and Satis Ohwader Chattopadhya 
v. Rat Jatindra Nath Chowdhury (7). The 
principle of apportionment there is not al- 
together the same as the principle laid down 
in Appasawmz Muduli v. Rungappa Nattan (3). 
I do not know whether we need compare 
these two principles, because, so far as the 
Caleutta cases are concerned, the tenure 
owned by the cultivator is not the same 
as the tenure by right of permanent occu- 
pancy which is enjoyed by the vyots in this 
case, and ib is not quite clear what was 
ihe precise nature of the tenurein some, at any 
rate, of the Calcutta cases. So I do not propose 
todisezssit. AllIproposeto say with reference 


to the award in this appeal is. that, applying. 


what seems to me to ba the principle we ought 
to apply, namely, that laid down in Appasamt 


Muddalli v. Rangappa Naitan (3) so far as we: 


can apply it in the absence of evidence before 
the District Judge, it cannot be said that an 
apportionment of three-fifths to the ryots is 
excessive, 

It seems to me thas the appellant in this 
case has failed to show that the District Judge 
was wrong in upholding the two awards made 
by the Deputy Collector, Appeal No 38 will 
be dismissed with costs 

As regards Appeal 39, Collector was made a 
party to the appeal and so far as the Collector 
has any interest inthe appeal the award of 
District Judge states that the zemindur’s Vakil 
gave up his contention as regards the amount 
of compensation payable. That was the only 
qaestion which arose as babwean the zemindar 
and the Collector. In these c:reumstances, L 
think Appeal No. 89-must be dismissed with 
costs of the ryots-and also with costs of the 
Collector. + 


' Spencer, J,—T concur. 


“Appeals dismissed. 
(4) 28 C. 146. 


` (5) 80 C. 801. < 


(8) 5 C. L. J. 062. 
(T) 1 C. L. J. 284. 
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MADRAS HIGH COURT. wi 
APPFAL AGAINST Orper No. 64 or 1910. 
i September 14, 1911. 
Prec: —Mr. Justice Abdur Rahim and . 
Mr. Justice Phillips. 
KASI KRISHNAMA CHARIAR— 
PrAINTIFF— APPELLANT 
versus 
BOGIAMMAL AND ANOTHER —DEFENDANTS— 
RESPONDENTS. 

Mortgage—Mortgage decree-holder’s vights—One of 
the mortgage items shown to belong to a stranger — Mort- 
gagee not bound to attempt to sell it, before proceeding 
against the judgment-debtor's pro erties, 

A mortgage decree-holder is not bound to make 
attempts to sell properties which are shown to belong 
to persons other than the judgment-debtor before he 
can proceed against the properties of the judgment- 
debtor. 

Shunmuga Pillai v, Ramanathan Chetti, 17 M. 300 
at p. 814 ; Pirbhu Narain Singh v. Amir Singh, 29 A. 
869 at p. 371; A. W. N. (1907) 83, followed. 

Appeal against the decree of the District 
Court of South Arcot, dated 8th March 1910, 
in A. S. No. 349 of 1909, presented against 
the order of the Court of the District Munsif 
of Cuddalore, dated 9th November 1909, in 
E. A. No. 778 of 1909 in Original Suit No. 
1035 of 1895. i 


Mr. C. Padmanabha Aiyangar, for the Àp- 
pellant. 

Mr. T. R. Venkataram+ Sastra, for the Re- 
spondent. 
.Judgmernt.—We agre with the 
learned District Judge that the decree 


does not provide for payment of interest or 
costs by the 9th defendant who is now re: 
presented by the 12th defendant, The appeal 


. is dismissed with costs. 


The memorandum of objections raises the 
question whether the plaintiff is entitled to 
execute his decree for costs against: the 9th 
defendant when it appears that the 8rd item 
of the mortgaged properties has not yet been 
sold: But this item was released on the 12th 
defendant, the legal representative of the 9th 
defendant himself laying claim to it as his 
own property. That being so, it could not 
reasonably be said that the plaintiff cannot 
execute his decree for costs against the pro- 
The cases in 
Shanmuga Pil v. Ramanathan Chetti (1) 
and Pirbau Narain Singh v. Amir Singh (2) 
make it clear that a mortgagee-decree-holder 


is not bound to make attempts to sell pro- 
(1) 17 M. 309 af p. 314. 
(2) 29 A. 369 ap: 971; A. WeN. (1907) 83, 
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perties which are shown to belong to persons 
other than the judgment-debtor before he can 
proceed against the properties of the judg- 
ment-debtor. The memo of objections is dis- 
missed with costs, 

Appeal dismissed. 





[s. c. 10 M. L. T. 353; (1911) 2 M. W. N. 350.] 
MADRAS HIGH COURT. 
First Civi, Appear No. 248 or 1909. 
September 12, 1911. 
Present; —Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Spencer. 
NEELAYATHAKSHI AMMAL— 
PLAINTIFF— APPELLANT 
tersus 
Tug TALUK BOARD or MAYAVARAM 


AND OTHERS—DREFENDANTS— RESPONDENTS, 

Trustee —Lending from private estate —Duty to keep 
distinct accounts. 

It is clearly the duty of a trustee alleging a loan to 
the trust estate to keep his private property distinct 
from the trust property and to maintain accounts of 
all loans taken from one property for the benefit of 
the other. Itis necessary for Courts to scrutinise 
carefully all claims on the part of a former trustee 
against the trust estate and not to pass items unsup- 
ported by accounts kept in the course of business 
during the tenure of the trusteeship. 


Appeal against the decree of the Subordi- 
nate Judge's Court of Mayavaram at Kumba- 
conam in Original Suit No. 14 of 1907. 

Messrs. T. R. Ramchandra Aiyar and T. R. 
Venkatram Sastri, for the Appellant. 

` The Hon. Mr. L. A. Govindaragha:a Adyar, 
for 1st Respondent. 

Judgment.- This appeal relates toa 
claim made by an erestwhile trustee to re- 
cover from trust property a sum of Rs. 4,000 
alleged to have been lent from her private 
resources and interest. 


The villages of Sirukovangudi and Pudu- 
patnam in the Tanjore District were lef( in 
trust by the Will of one Agrisastri for the per- 
for mance of certain charities, and the plaintiff, 
who now appeals, and the second, third and 
fourth defendants were the trustees ap- 
pointed under the Willto manage the trust. 
The testator died about February 1897 and in 
1903, owing to the mismanagement of the 
trustees, Government took over the manege- 
ment of the trust and under the provisions of 
Regulation Vilof 1317 invested the Taluk 
Board of Mayavaram (1st defendant) with the 
trusteeship. Thọ existing trustees were re- 
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moved on September 3rd, 1903, and by the 
Taluk Board'sproceeding dated October 22nd, 
1903, the second defendant a brother of plain- 
tiff and a High Court Vakil were, subject to 
certain conditions, appointed sole managers, 
These proceedings (Exhibit XIV) purported 
to appoint the second defendant sole trustee as 
well as sole manager. It is, of course, clear that 
the Taluk Board had no power to delegate 
their powers as trustees to the second defend- 
ant and we were told in the course of the 
argument that the order appointing the second 
defendant as sole trustee has been set aside. 
The second defendant seems to have anticipat- 
ed his appointment, for on August 30th we 
find him requesting the Taluk Board in a let- 
ter marked Exhibit J for sanction to raise a 
loan of at least Rs. 3,500 for carrying on cul- 
tivation for the current fasli, owing to the 
store of seed paddyin the trust villages be- 
ing in the possession and at the disposal of the 
plaintiff aud thos not available for the culti- 
vation expenses of that year. On perusal of 
a subsequent lebter dated the 23rd October 
which the Taluk Board have not produced 
and have apparently not had notice to produce 
the raising of a loan of Hs. 4,000 for "meeting 
the expenses in connection with the charities 
and estate” was sanctioned, and at the same 
time the name ofone of the membars of the 
Taluk Board, was suggested as being a person 
likely to be willing to accomodate the estate 
(vide Exhibit N) The suggestion was evi- 
dently not adopted as the pericdical account 
(Exhibit C) submitted by the manager for the 
period between July 1903 and March 1904 
shows a loan of Rs. 4,000 raised from Neel- 
ayathakshi Ammal (plaintiff) by purchase of 
seed and ' thasukooly’ paddy (i. e., paddy for 
cultivation expenses) from her at 9 per cent, 
interest, Reading Exhibit J and Exhibit C 
togethet it looks as though the plaintiff's ob- 
jection was overcome and the manager (second 
defendant) was allowed by her to make use 
of the paddy stored up in the villages of Siru- 
kovangudi and Pudupatnam from the har- 
vest of one year for the seed and cultivation 
expenses of the next yearon condition that 
the value of the paddy so used was treated as 
a temporary loan by herto the trust. This 
is in effect what both she and the second de- 
fendant state in their evidence, with this 
difference that, according to her, second de- 
fendant assumed management at once while, 
according to second defendant’s written statg- 


. 
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ment and Exhibits I and XV which are let- 
ters written by him, plaintiff remained in 
practical management till March 1904 (N.B. 
Plaintiff’s second witness states that both 
plaintiff and second defendant managed the 
trust during this period.) 

Now, as plaintiff relies on Exhibits C, D and 
E as being admissions of liability made by first 
defendant's accredited agent, it is necessary to 
examine these documents and see what they 
are worth and to what extent they are bind- 
ing on the trust as represented by first de- 
fendant. 

Exhibits D, E, G, H speak of payments of 
interest to plaintiff on her loau but in the 
plaint, interest is claimed from July 18th,1903, 
to July llth, 1905, on Rs. 4,000. Plaintiff, 
therefore, cannot assert that any actual pay- 
ments were made. This is sone index of how 
worthless these entries in second defendant's 
Btal ements of account are, as proving actual 
transactions, Again, Exhibit C contaius'a note 
that “the sanctioned loan of Rs. 4,000 was 
raised from Neelayathakshi Ammal by pur- 
chase of seed and thasukooly paddy from her 
at 9 per cent. interest.” There is nothing in 
this document to put the first defendant upon 
notics that a pre-existing liability dating from 
1897, the first year of the trust was being ac- 
knowledged, for Exhibits J andN evidently 
refer to a money loan for meeting the cost of 
cultivation in 1903. 

lt is not plaintiff’s case now nor anybody’s 
case that the facts were as these Exhibits 
would cause one to believe. Plaintiff's case at 
the trial was that in 1897, she left in the trust 
2,200 kalams of paddy valued at Rs. 4,000 
that belorged to her private estate, and 
that it was not taken out when second defend- 
ant assumed management. Plaintiff stated 
in her evidence:— ‘At the time the second de- 
fendant assumed the management there were 
about 2,200 kalams of paddy remaining in the 
chari.y villagas. That paddy belongs to me. 
Daring the first year after my husband's death 
when Í had the management of the charity, 
that was laid cut by me from my private pro- 
perty for the village cultivation. This paddy 
laid out by me in the first year was being 
made use of every year as paddy for seeds and 
cultivation charges and I did not take it back. 
As the said paddy had to be made use of 
over and over again every year, I did not take 
it back. That paddy in the first year will, even 
after its collection in the harvest of the crops 


of that year, be stored up and used for culti- 
vation of the succeeding srop of the year and 
asit was being done in the same manner eaoh 
year, it fell in arrears in the last year. Itb is 
that paddy which the second defendant said 
he would take for seeds and cultivation 
charges and for which he agreed to pay me 
Rs. 4,C00." Again, in cross-examination:— 
“ This storing up of paddy for seeds and 
cultivation charges is only after the harvest. 
Although, at the time of my husband’s death 
there were crops on the lands yet, inasmuch as 
ib was not writtenin my husband's Will that 
the crops were included, the crops were only 
mine. lonly expended the crops harvested at 
the time of my husband’s death that were left 
after deducting for kist, ete., forthe charity 
of the year. I do not know what quantity of 
paddy was stored up that year for seeds and 
what quantity for cultivation charges." Read- 
ing these two extracts together, it is difficult 
to resist the conclusion that plaintiff's whole 
claim is based on the erroneous supposition 
that she was entitled to treat as her private 
property the crops on the ground in the trust 
villages at the time cf her husband's death. 
But the Will (Exhibit XIII) converts the 
whole of the villages of Sirukovangudi and 
Pudupatnam into trust property and the 
crops go with the land, leaving nothing over 
for private ownership. There is no evidence 
on record that any paddy was brought in 
1897 from other lands belonging to the plain- 
tiff except the ambiguous phrase ‘ received 
from Mayavaram head quarters’ in Exhibit 
C. lb would be natural to utilise the paddy 
grown in one year for the seed and cultivation 
expenses of the next,as was actually done in 
succeeding years and for this purpose to take 
the paddy nearest at hand and to devote what 
remained over to the purpose of the charity. 
It is not stated that 1897 was anything but 
a normal year, althongh it is indicated in 
Exhibit IV that Vikari (1899) was a year of 
scarcity. We, therefore, consider that plaintiff 
has failed to prove that shelent anything in 
1897 from her private funds towards the 
trust of which she was then a trustee. It is 
conceivable that her brother (the second 
defendant) who, according to her statement, 
remained friendly with her for 7 or 8 months 
after she gave over the management to him 
and was living in thesame house with her at 
the time that Exhibit O was written (16th 
September 1903) and ‘net doing anything 
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without consulting her’ though she had a 
good claim to be reimbursed the value of the 
standing and stored crops in these villages, 
and seeing no other easy way of continuing 
the cultivation for 1908, yielded to her de- 
mand on condition of her agents releasing 
the paddy stored on the spot. Bat his ac- 
tion cannot ‘be taken as binding the Taluk 
Board, unless it is shown that they were 
aware of all the circumstances and in that 
knowledge gave their approval. Seeing tiat 
he held his appointment under the conditions 
set ontin Exhibit XIV, one of which was that 
their previous sanction must be obtained for 
all borrowing of money for the purposes of 
the charities, it is not likely that they would 
have readily approved of his conduct if they 
had known that he was in fact admitting a 
pre-existing liability. Itis the case of both 
plaintiff and second defendant that they were 
friendly for atime and afterwards fell out. 
The exact cause is not in evidence. Second 
defendant states that they fell out four or 
five months before Exhibit I, which is dated 
the 10th April 1905, was written. His state- 
ment in examination-in-chief that he was not 
on speaking terms with his sister in July 
1908 is probably false, as he admitted in 
cross-examination that from August- Septem- 
ber 1903 till April 1904, he looked after her 
private estate as well. It is only in Exhibit I 
dated April lOtb, 1905, that he began to 
seb up a casethat the loan was taken on 
condition of her furnishing correct accounts. 
It may be that he hoped to shelter himseif 
from personal liability by taking up this posi- 
tion, bub plaintiff has not sougl.t to make him 
personally liable, and it was probably an 
after thought to require an account from his 


. sister. 


No accounts are now forthcoming to sub- 
stantiate plaintiff's statement that she ex- 
pended the crops harvested from the trust 
property in 1897 for the charity of the year 
and that she lent 2,200 kalams of paddy 
from her private resources. She was at that 
time acting in a fiduciary capacity being one 
of the four trustees under the Will,ard it was, 
therefore, clearly her duty to keep her private 
property distinct from the trust property 
and to maintain accounts of all loans taken 
from one property for the benefit of the 
other. It is necesnary for the Court to 
serntinize carefully all claims on the part ofa 
former trustee agaipst the trust estate and not 
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to pass items unsupported by accounts kept 
in the course of business during the tonure 
of the trusteeship. Plaintiff is unable now 
to say what quantity of paddy was......for 
seed and what quantity for cultivation 
charges. Admittedly, she has no accounts at 
all with her relating to this subject. Her 
statement that second defendant took away 
the accounts that there were when he took 
possession of the villages appears to be false, 
for she gave him no notice and took no steps 
to obtain them back. Plaintiff examined as 
her second witness her Karyasthan who used 
io write accounts for her and is still in her 
service. This witness did not see the paddy 
alleged to have been borrowed from plaintiff 
and in his written statement as fourth de. 
fendant he puts her to proof of the advance 
made without his knowledge. Plaintiff's 
third and fourth witnesses of whom the former 
was her accountant and the latter is still in 
her service menfion the stocking of 1,6:0 
kalems and 600 kalams respectively in the 
villages of Pudupatnam and Sirukovangudi 
but do not speak of any accounts being 
looked into when Rs. 4,000 was fixed as the 
value of 2,200 kalams of paddy loaned. 
Plaintiff's excusa for not replying to Exhibit i, 
which required her to render a true state- 
ment of accounts, that she had no one to help 
her is not a plausible reason for not immedi- 
ately taxing him with the removal of her 
accounts, 

For these reasons, we consider that plain- 
tiffs suit was rightly dismissed by the Sub- 
ordinate Judge, and we would dismiss the ap- 
peal with costs. 


Appeal dismissed. 





COURT OF THE FINANCIAL COMMIS. 
SIONER, PUNJAB. 
Revenve Revision No. 106 or 1910-11. 
August 2, 1911. 

Present: —Mi. Maynard, Offg. F. C. 
CHHAILU AND OTHERS—PLAINTIFF3— 
APPLICANTS 
versus 
MAN SINGH AND ANOTHEH— DEFENDANTS—- 
RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), ss. 5 (1) (a), 5 
(2)—"Lhirty years", how to be computed — Presumption 
under s. 5 (2), nature of—Rule cf evidence ~ Substan, 


Vol, XII] 


CHHAILU Y. MAN SINGH. 


live law—Practice—Revenue Courts bound to follow 
Financial Commissioner's rulings. * 

` The term “thirty years" in section 5 (2) of the 
Punjab Tenancy Act does not mean thirty years from 
the commencement of the Act but thirty years 
from the date of the institution of the suit. 

The framers of the Punjab Tenancy Act did not 
intend to allow the particular form of title, which 
accrues under section 5 (1) (a) to acerue after 
the passing of the Act. But in section 5 (25, they 
introduced a rule of evidence which establishes 
a presumption in favour of the lapse of the required 
number of generations prior to 1887, provided that 
a certain set of facts in the thirty years prior to the 
institution of the suit be proved by the tenants. 

The presumption is not absolute, Itis rebuttable 
either by evidence to be adduced by the other side 
or by facts in the tenant’s own statement of his claim 
which are irreconcilable with the requirements of 
section 5 (1) (a). The strength or weakness of the 
presumption is a matter for the decision of the 
Court, according to the circumstances of the case. 

Sub-section (1) (a) of section 5 is a very rigid 
rule of substantive law; the Legislature has given a 
practical relaxation to this rule by adopting an 
elastic rule of evidence under section 6 (2) which 
the Courts would apply according to the circum- 
stances of the case. 

Proof that tenants have held at revenue rates for 
thirty years prior to the institation of the snit en- 
titles them to the benefit of the presumption under 
section 5 (2) and the Courts may presume that on 
Ist November 1887, they have held for more than 
two generations. 

Maula v. Jiwan Bakhsh, 5 P. R, 1896, Rev., explained 
and followed. 

The Revenue Courts are bound to follow the 
rulings of the Financial Commissioner until over- 
ruled by that Officer himself. ' 


Petition for revision against the order of 
the Lieutenant Colonel C. M. Dallas, Com- 
missioner, Delhi Division. 

Lala Dwarka Parshad, for the Applicants. 

Lala Kulvant Sen, for the Respondents. 

Order.—I have heard Lala Dwarka 
Parshad, for the applicants and Lala Kalvant 
Sen for the respondents. I deal with the 
three cases 106—108 in a single order. 

The legal question on which these cases 
iurn is the decision of the Collectór of Delhi 
that the words "thirty years” in section 5 (2) 
of the Punjab Tenancy Act mean “thirty 
years” from the commencement of the Act, 
and not thirty years from the date of the 
jnstitution of the suit, as held by the 
Financial Commissioner in Maula v. Jiwan 
Bakhsh (1). I note, in passing, that the 
Revenue Courts are bound to follow the 
rulings of the Financial Commissioner, until 
they are overruled by that Officer himself. 
But it is open to me to distinguish, or to 


overrule, the ruling referred to, for adequate 
(1) 5 P. R. 1596 Rey. 
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reasons: and I shall, therefore, proceed to 
consider whether adequate reasons exist, 

The Collector of Delhi appears to me to 
have gone astray from failure to distinguish 
between a rule of evidence and a rule of 
substantive law. He is quite right in hold- 
ing that the framera of the present Tenancy 
Act did not intend to allow the particular 
form of title which accrues under section 5 
(1) (a) to accrue after the passing of the 
Act of 1887. But the framers of the Act 
recognised that they would be throwing 
very great, and perhaps unreasonable, 
difficulties in the way of claimant-tenants, 
if they insisted upon their giving affirmative 
proof of the lapse of a certain number of 
generations in possession of the land. They, 
therefore, introduced a rule of evidence, 
which establishes a presumption in favour 
of the lapse of the required number of 
generations prior to 1887, provided that a 
certain set of facts in the thirty years prior 
to the institution of the suit be proved by 
the tenants. That presumption is not 
absolute. It is rebuttable either by evidence 
to be adduced by the other-side, or by facts 
in the tenant’s own statement of his claim 
which are manifestly irreconcilable with 
the requirements of section 5 (1) (a). And, 
moreover, the strength or weakness of the 
presumption, is a matter for the decision of 
the Court, according to the cireumstances of 
the case. 
` Let us see now how the law, as thus ex- 
plained, applies to the faets of the three 
cases under consideration. And, in the first 
place, let mo note that the Revenue Records 
show plainly that there is no justification 
whatever for the Collector’s suggestion that 
the land in dispute is not identical with the ' 
Jand held by the applicants’ representatives in 
1874. It unquestionably is the same land. 
Jt appears then that this land was cultivated 
by the owners themselves in 1842 A.D. ; that 
in 1874 Hans Ram, the father of some, and 
the uncle of other tenants, was in possession 
of ib; and that in 1887 the present tenants 
were in possession. Between 1842 and 1874, 
we have no information, and there is nothing 
to prove that Samvant, the father of the 
tenant Hans Ram, ever held possession. If 
section 5 (2) did not exist, we should have 
to say.to ihe tenants:you have provea 
possession at revenue rates since 1874, and 
you have proved possession ab revenue rateg 


rule of evidence, 
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in the second generation in 1887. But since 
you cannot prove that your grandfather 
Samvant was in possession at some period 
between 1842 and 1874, you have failed. If 
we accept the Collector’s view of the 
meaning of section 5 (2), the law is equally 
rigid. In this event, our reply to the 
tenants is that they fail because they cannot 
prove what happened between 1857 and 1874 
a period in which records of rights were only 
intermittently made and maintained. 

What the Legislature has done is to give 
a practical relaxation to a very rigid rule 
of substantive law by adopting an elastic 
which the Courts will 
apply according to the circumstances of the 
case. As time goes on, it will become more 
and more easy to rebut the presumption 
arising under section 5 (2), by reference to 
the excellent and continuous records of rights 
which began to be maintained in the later 
eighties, and there is no fear at all that 
the sub-section, as interpreted by Maula v. 
Jiwan Bakhsh (1), will become a means of 
frustrating the expressed intention of the 
Legislature in respect to the prospective 
accrual of occupancy-rights under section 5 


QU. 


Tunquestioningly adopt and endorse Maula 
v. Jiwan Bakhsh (i) and hold that in the 
present cases, the proof that the tenants 
have held at revenue rates since 1874 
entitles them to the benefit of the presump- 
tion arising under section 5 (2). They 
have, in fact, proved everything required 
by section 5 (1) (a) except Samvant’s 
possession and that possession may have 
been fa fact at any date between 1842 and 
1874, The only evidence adduced by the 
other side to disprove it is an entry showing 
that Samvant’s son Mukh Ram was recorded 
in 1842 as the owner of certain other land. 
It would not, in my opinion, be safe tc 


. infer from this isolated fact that Samvant 


himself was undoubtedly dead in 1842. 

Not only is ruling Maula v. Jiwan Bakhsh 
(1) thoroughly sound and coherent in itself, 
but ib works very equitably in its application 
to the present and the numerous similar 
cases in which the old Revenue Records are 
intermittent and incomplete. The Com- 
missioner suggests that different portions of 
the ruling are conflicting. But if he will 
realise the distinction between a rule of 
t . 
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substantive law and a principle of evidence, 
I think the süpposed contradiction will dis- 
appear. When the tenant has proved 30 
years' possession ab revente rates prior to the 
institution of the suit, the Courb may presume 
that on the 1st November 1887 he had held 
for more than two generations. But the 
presumption would be so weak as to be 
quite valueless, unless there were also proof 
that he was in possession on November 1st, 
1887, a period at which records of rights 
begin to ,become eontinuous .and reliable. 
And, in any event, the presumption is capable 
of being rebutted. For instance, I have just 
had a case before me in which a tenant’s own 
allegations showed that, though he had held 
possession at revenue rates for 30 years at 
the date of the suit, the generation ;which 
held the tenancy in 1887 was not the third 
generation which had held it. He, therefore, 
failed to establish a claim under section 5 
(1) (a) notwithstanding the presumption 
which arose in his favour under section 5 
(2). Revising the original orders of the 
Assistant Collector and the appellate orders 
of the Collector in all three cases, I decree 
the claims of the tenants, applieants for 
revision, in all three. I pass no order as to 
costs. 





(s. c. 21 M. L. J. 969.) 
MADRAS HIGH COURT. 

SECOND Civi, ArPgAL, No. 305 or 1910. 
September 20, 1211. 
Present:—Mr. Justice Sundara Áiyar and 
Mr. Justice Ayling. 
MATHUNSA ROWTHAN AND OTHERS — 
PLAINTIFFS— À PPELDANTS 
versus 
APSA BIN—Derenpant— RESPONDENT. 

Sale in execution—Purchaser, stranger—Improve. 
ments effected by purchaser—Reversal of sale—" Bona, 
fides”, test of —Caveat emptor— Transfer of Property 
Act (IV of 1882), s. 51. 

Where one enters upon land as a stranger pur- 
chaser in an execution sale and makes permanent 
improvements thereon, he is entitled to compen- 
sation therefor upon reversal of the judgment and 
sale without inquiry as to the bona fides of the 
purchaser. 

Malikarjan v. Narhari, 25 B. 387 (P. C.); 27 I. A. 
216; 2 Bom. L. R. 927; 5 C. W. N. 10; 10 M. L. J. 363; 
Paresh Nath Mullick v. Haricharan Dey, 14 C. L. J. 
300; 15 C. W. N. 875; 38 O. 622; 10 Ind. Cas. 361, 
referred io. 

Even if bona fides must be proved on the partb of 
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the purchaser making the improvéments, the test 
required in such cases is that he must have 
acted under the honest belief that he had 
secured a good title to the property and is the 
rightful owner thereof. The good faith required 
does not go beyond an honest belief in the put- 
chaser in the validity of his title. 

- Bright v. Boyd, (1841-43) 1 Story 478; 2 Story 608; 
4 Fed. Cas. 127; Dharmados Kundu v. Amulaydhan 
Kundu, 38 C. 1119; 3C. L. J. 616; 10 C. W. N.765, 
followed. 

Kandarpa, Nath Ghose v. Jogendra Nath Bose, 12 C. 
L. J. 891; 6 Ind. Cas. 141; Nanjappa Goundan v. 
Peruma Gowndan, 32 M. 530; 4 Ind. Cas. 18; 19 
M. L. J. 454; 6 M. L.T. 284 and In re Thakur Chander 
Paramanick, (1866) B. L. R. 595 (F. B.), referred to. 

An auction-purchaser in an exeoubion-sale effected 
improvements after the making of an application to 
set aside the decree on the ground of fraud. The 
fraud consisted in the non-service of notice and it 
was not alleged that the auction-purchaser was 
aware of this. 

Held, that the principle of caveat emptor had 
imposed no application to the case, thab there was 
no duty on the purchaser to make due inquiries 
iegarding the regularity of the sale proceedings and 
that he was entitled on eviction to the value of im- 
provements effected. 

Obiter dicta:—Section 51 of the Transfer of Property 
Act is inapplicable to a purchaser at a Court-sale. 

Although it is well-settled that there is no cove- 
nant for title implied in a Court-sale, yet this means 
nothing more than that the auction-purchaser takes 
only the interest in the property sold which his 
judgment-debtor had in law at the time of the 
sale. The scope of the doctrine does not extend 
fg the consequences of defects or irregularities in 

^» proceedings leading up to the sale, which might 
1 der it void or vcidable. 

Second appeal from the decree cf the 
District Court of Tanjore in A. S. No. 80 of 
1509, presented against the decree of the 
Court of the District Munsif of Tiruvalar, 
in O. S. No. 248 of 1907. 

Mr. T. R. Ramachandra Aiyar, for the Àp- 
pellant. 

Mr. T. V. Seshagiri Atyar, for the Respon- 
dent. 

Judgment.—lIn the suit which gave 
rise to this second, appeal the plaintiffs 
claimed to recover from the defendants 
Rs. 800 as compensation for improvements 
made by them while they were in possession 
as auction- purchasers, of a house from which 
they were subsequentiy ejected by the defend- 
ants. The house belonged to one Johnsa 
Levvai and one Ramachandra Sastriar. These 
two persons mortgaged the house to one 
Samboo Ammal, the 4th defendant in the suit. 
The latter instituted a suit on the mortgage 
to which the defendants Nos. 1 to 3 in this suit 
were made parties as heirs of Johnsa Levvai, 


defendants Nos, 1 and 2 being his widows and 
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the 8rd defendant his daughter. A decree 
was obtained on the mortgage and the 
properties were brought to sale, The 


plaintiffs became the purchasers at the sale 
and obtained pu.ssession of the house on 
the 7th August 1903. The 8rd defend- 
ant was a minor while tbe suit was going 
on and was represented by his uncle as 
guardian ad litem. Notice of the execution 
proceedings was issued to him. The process- 
server could not find him as he had left for 
one of the islands beyond Indie. The process- 
server’s return stated that the 3rd defendant 
suid that she had attained majority and 
was competent to accept service herself and 
received a copy ofthe notice. The process- 
server, in addition, affixed the notice to the 
outer door of the house where the guardian 
ad litem used to reside, in token of serving it 
on him. The executing Court apparently 
considered this service sufficient, for it pro- 
ceeded to sale without taking any further steps 
to serve a noticeonthe guardian, After the 
plaintiffs had been in possession for about 15 
months, the 3rd defendant's guardian ad litem 
put in au application on her behalf to set 
aside the sale on the ground of fraud. His 
application was dismissed by the District 
Munsif's Court and by the District Court on 
appeal. But on second appeal the High 
Court seb aside the sale on the ground that 
the 8rd defendant had not been properly 
represented in the said proceedings, as her 
guardian ad litem had not been properly 
served with notice. The 3rd defendant sub- 
sequently obtained an order for re-delivery 
of the properties. 

The questions raised in the issues, so far 
as they are relevant to this second appeal, 
were whether the plaintiffs as purchasers 
in Court auction could claim the value of the 
improvements made by them, and whether, 
if they could do so at all, they were entitled 
to succeed in the circumstances of this case, 
that is, whether they made the improvements 
buna fide and without notice of the circum- 
stances invalidating the sale. With regard 
to the nature of the improvements made, the 
District Munsif's finding goes to show that 
they were accessory and urgent repairs requir- 
ed to make the house habitable. The District 
Munsif found that the plaintiffs were not 
guilty of any fraud and that they made 
the improvements before the guardian ad 
litem took steps to set aside thesale. He 
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considered the plaintiffs entitled to recover 
ihe value of the improvements made by 
them and awarded them Hs. 512.1.6, making 
the amount recoverable by sale of the pro- 
perty in ease of non-payment. 

On appeal, the District Judge held that the 
improvements were made after the3rd defend- 
ant's guardian’s application was put in and 
the plaintiffs had thereby been put on inquiry 
asto their position. Heheld also that the 
sale was held without jurisdiction on account 
of non-service of notice on the 3rd defendant’s 
guardian ad litem and was void. He 
was of opinion that the principle of section 51 
of the Trausfer of Property Act could not be 
applied to an auction-purchaser to whom the 
principle of caveat emptor would be applicable. 
In the result, he reversed the decree of the 
District Munsif and dismissed the plaintiff's 
‘suit, "The plaintiffs have preferred this 
second appeal to this Court. 

Mr. T. R. Ramachandra Iyer, the learned 
Vakil for the 1st appellant, contends (7) that 
the finding of the lower Appellate Court 
as to the time when the improvements 
were made does not show that the 
plaintiffs did not act in good faith in 
making the repairs and improvements and 
that it was sufficient that they acted honestly 
in the-belief that the proceedings prior to the 
‘sale to which they themselves were no parties 
were conducted by the Court regularly and 
properly; (4) that the principle of caveat 
emptor has no bearing on the question of a 
-purchaser’s right to recover compensation for 
improvements made by him before the sale is 
setaside, Healsoimpeached the finding of 
-the District Judge as one not based ona proper 
consideration of the whole of the evidence on 
record, 

For the respondent it is argued thatas the 
rule of caveat emptor applies to an auction- 
purchaser he must be taken to buy with all 
risk, whether ‘arising from irregularity in the 
‘conduct of the sale or defect of title in the 
.judgment-debtor or otherwise, and that he 
could not, under any circumstances, claim 
-any compensation for improvements made 
by him, and secondly, thatin any case it was 
the duty of the plaintiffs to make inquiries 
regarding the regularity of the sale proceed- 
ings. When the sale was questioned by the 
.guardian, and as the improvements were 
“found by the Disiriet Judge to have been made 
after the inception of the proceedings to seb 
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aside the sale, the plaintiffs could not süstain 
their claim in this case. 

We are bound to acceptin second appeal 
the finding of the District Judge that the 
plaintiffs had notice of the appiicatiox to 
set aside the sale before they made the 
improvements and we must deal with the 
case on that footing. The question of 
an auction-purchaser’s right to improvements 
made by him while in possession as such 
purchaser and the circumstances under which 
he wozld be entitled, if at all, to cóm- 
pensation, is one of considerable importance, 
No authority, either Indian or English, has 
been cited to us, nor are we aware of any 
directly deciding the question. The principle 
of caveat emptor has, in our opinion, no ap- 
plication to this case. Is is, no doubt, well 
settled that there is no covenant for title 
implied in a Court-sale. But this means 
nothing more than that the auction-purchaser 
takes only the interest in the property sold 
which his judgment-debtor had in law at the 
time of the sale. The scope of the doctrine 
does not extend to the consequences of defects 
or irregularities in the proceedings leading 
up to the sale, which might render it void or 
voidable. 

Section 51 of the Transfer of Property 
Act, it need hardly be said, is also inappli- 
cable to & purchaser at a Court-sale. The 
rights of auction-purchasers in execution-sales 
held by Courts are favoured by the law in 
the interests both of the judgment-debtors 
and judgment creditors. It may be taken 
to be well established that the reversal of 
& decree for money, in pursuance of which 
a sale of the judgment-debtor’s property 


.has been held, would not by itself vitiate 


the sale, except where the purchaser is the 
judgment creditor himself. In Zatn-ul-Abdin 
Khan v. Mahammud Ashgar Alikhan (1), the 


question was decided by the Judicial Com- 


mittee of the Privy Coarcil. In that case 
some of the purchasers were the decree- 
holders themselves, while the others were 
strangers to the decree upon which execution 
issued and were bona fide purchasers. The 
High Court of Allahabad had dismissed the 
suit against both sets of purchasers—that ig, 
both those who were the decree-holders and 
those who were not. But the Privy Council 
held that “ there’ is a great distinction 


between the decree-holders who came in and 
(1) 10 A. 166; 15 I. A. 12, 
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"purchased under their own decree, which 
was afterwards reversed on appeal, and ihe 
_bona fide purchasers who came in and bought 
at the sale in execution of the decree to 
‘which they “were no parties and at a time 
when that decree was a valid decree, and 
“when the order for sale was a valid order.” 
-A great distinction has been made between 
the case of bona fide purchasers who are no 
parties toa decree at a sale under execution 
and the decree-holders themselves. The 
‘purchases made by the latter class were 
held good. It is not quite clear whether 
theit Lordships meant to lay down that 
stranger purchasers, in order to be entitled 
to protection, should make their purchases 
bona fide or not. Their Lordships refer to 
a passage iu Bacon’s Abridgment, which 
-does not seem to Jay down any such rə- 
f “gnisite. The. passage isin these terms: 
-“Tf-a man recovers damages, and hath 


‘execution by fiert facias, and upon the fiert 


facias the Sheriff sells toa stranger a term 
-for years, and after the judgment is reversed, 
the party shall be restored only to the 
-money for which the term was ‘sold, and 
-not to the term itself, because the Sheriff 
had sold it by the command of the writ of 
fieri facias.” The ground of the protection, 
aceording to this passage, is that the sale 


is held in pursuance - of an order of Court - 
good. Possibly, — 


while that order stands 
their Lordships meant no more than that 
purchasers who are no parties to the decree 
‘are, therefore, bona fide purchasers, a8 opposed 
-to those who are parties to the decree. See 
Malikarjun v. Narhar: (23). ` 

This is apparently the view which has 
been taken in some of the more recent 
“Indian cases where it-was held that third party 
purchasers cannot be deprived of their 
purchase when the sale is held while the 
decree stands unreversed. Sse Paresh Nath 
‘Mullick v. Haricharan Dey (8). In the 
American Cyclopwdia of Law and Procedure, 
Vol. 22, p. 21, the writer of the article 
on ‘Improvements’ states the rule to be fol- 
‘lowed thus:—‘If one enters upon land 
under a judgmén$ and order for a convéyance 
‘thereof and makes permanent improvements, 
he is entitled to compensation therefor upon 


'& reversal of such jadgment and order." It 
(2) 25 B. 337; 27 I. A. 216; 2 Bom. L. R, 927; 5 C. 
, W. N. 10 10 M.-L. J. 368. f 
(8) 146. L. J. 300; 15 O. W. N. 875; 33 C. 622; 10 
` Ind.-Cas, 861. 
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would, in our opinion, be nob wrong to hold 
that the protection of the interesís of thejudg- 
ment.debtors and judgment-ereditors alike 
would be best served by accepting this statement 
of the rule, without any inquiry as to the bona 
fides of the purchasers making the improve- 
ments, especially when the sale has been con- 
firmed by the Court under the provisions of the 
Civil Procedure Code. But even if the pro- 
position so stated shoald be regarded as too 
broad aud bona fides must be proved on the 
part of the purchaser making the improve- 
ments, what is the test of bona fides required 
in such casesP The learned Vakil for the 
respondent contends that, in ‘accordance 
with the view of the District Judge, if the 
purchaser is put on inquiry regarding the 
facts leading up to the sale, he is bound to 


satisfy himself by proper inquiry regarding 


the true facts of the case. This is no, doubt, 
the equitable rule adopted by the Courts 


‘where a person takes a transfer from a limit- 


ed owner of property acting beyond the li- 


-mits of his powers of disposition or from a 
‘trustee or other person entitled to dispose 


of property but acting beyond his power. 
But, in our opinion, this test of bona fides is 
not applicable to all cases, The expression 
means only good faith or ‘honesty of dealing.’ 
See section 3, clause (20) of the Indian 
General Clauses Act, X of 1897. In.Kandarpa 
Nath Ghose v. Jogendra Nath Bose (4) and 
Nanjappa Goundan v. Peruma Goundan (5) 
ib was held that the- good faith required hy 
section 51 of the Transfer of Property Act 
did nob involve proper inquiry. In the for. 
mer case Mokerjee and Teunon, JJ., held as 
follows: “As a general rule, in order to 
entitle an occupant of land to compensation 
for improvements, three things must concur. 
*. * * Thirdly, he must have acted in 
good faith, that is, under the honest belief 
that he has secured good title to the property 


in question and is the rightful owner thereof; 


and for-this belief, there must be some rea- 
sonable ground such as would bar a man of 
ordinary prudence to entertain ib"— Stock v, 
Starr (6). These principles are substantially 
recognised iu secbion 51 of the Transfer of 
Property Act, and are based on obvious 
grounds of justice, equity and good conscience 


(4) 12 C. L. J. 391; 6 Ind. Cas. J41. 


(5) 32 M. 530; -4 Ind. Cas. 18; 39 M. L. J. 455, 6 M, 
L. T. 284. 


(6) (1870) 1 Sawyer 15 at p. 22; Fed, Cas, 1084. 
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—In re Thakur Chander Paramanick (Y). The 
principle is, as Mr. Justice Story put ib in 
his classical judgment in Bright v. Boyd (8) 
“which has been followed by this Court in 
Dhormadass Kundu v. Amulaydhan Kundu (9), 
that no man should be allowed to enrich 
himself unjustly at the expense of another, 
and that consequently where the defendant 
has made the improvements in good faith 
‘as u bona fide occupant of the land, and in 
the belief that the land is his own, the plain- 
tiff who obtains the benefit of the expendi- 
ture which has increased the value of the 
.property, ought to reimburse the defendant 
for the expenditure 50, made. The learned 
Judge observes later on: “No doubt ordi- 
narily the privileges of a holder of property 
din good faith cease when he has knowledge 
or notion of anu existing title adverse to that 
under which he claims, but in the present 
‘case, that principle is inapplicable, because 
‘there was a substantial question in eon- 
troversy as to the true effect of a testamen- 
tary instrument of an ambiguous character 
‘and the occupant ought not to be held dis- 
entitled to compensation for improvements 
‘unless they have been made after an adverse 
decision against him.". It will be observed 
that the claimant of leompensatiUH did not 
derive his title in that case through any act 
of a Court. The position of one who does 
so ought, in our, opinion, to stand on a 
superior footing. Tn the Madras case Munro 
and Abdur Rahim, JJ., laid down ‘the same 
rules. They say: “We are nob prepared to 
say that good faith within the meaning of 
section 51 of the Transfer of Property Act 
is necessarily precluded by facts showing 
negligence in investigating the title.” The 
right of a purchaser under a judicial sale to 
‘the costs of improvement made by him has 
been dealt with by Freeman i in his book on 
“Void Judicial Sales.” He refers to the 
case of Vallis Herts v. Flemings Herts. 
Judge Nepton, in his ‘opinion’ in that case, 
‘rested himself mainly upon the great judg: 
ment of Story, J., in Bright v. Boyd(8), where a 
person who has been evicted from land 
which he had held by a- conveyance from an 
administrator on the ground that- the ad- 


ministrator had failed to comply with the 
(7) (1866) B. L. R. (F. B.) 595. 
(8) (1841-43) 1 Story 478; 2. Story 608; 4 Fed. Cas. 


127. R f 
(9) 83 C, 1119; 3 €. L. J. 616; 10 C. W. N, 760. . 
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‘to the premises. 
- deliberation and research”, gave the complain- 


‘Judge Nepton observes: “It 
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requirements of law ,essential to the validity 
of sale, filed a bill for the recovery of valu- 
able aud permanent improvements- made by 


, himin good faith believing that the deed 


from the administrator conveyed.a good title 
Justice Story, "after great 


ant the relief prayed for in the bill, and 
in the absence of any statutory provision 


on the subject held the broad doctrine that 


"a bona fide purchaser for valuable consi- 
deration without notice of any defect in 
his title, who makes improvements : and 
ameliorations upon the estate, bas a lien or a 
charge’ thereon for the increased value which 
isthereby given to the estate beyond its velue 


. without them, and a Court -of Equity will 


enforce the lien or charge, against the 


.true owner who recovers the estate in a 


suit at law the purchaser’, 
is quite im- 
material whether this was done by paying ` 
off encumbrances or by making permanent 

and valuable improvements. In either case, 

the value of the inheritance is-increased by 

the expendiiure and, as already observed, 

plainest principle of justice demands that the 

heir or devisee should re-pay the money thus 

innocently expended for his benefit, to. the 

extent that he has been benefited thereby.” 

The opinion of Judge Story in-Bright v. Boyd 

(8) is exceedingly learned. and able, and will 

well re-pay careful perusal and study: He- 
traces the principle which he applied there 

to the Roman Law and demonstrates by 

reference to the writings of Cujacius, 

Brothes Grotius, Bell Puffendorf, Rutherforth 

aud others, and by arguments which seem 

conclusive of the question, “that such 

principle has the highest and the most per- 

suasivé equity as well as common sense and 

common justice for its foundation." 

The principle enunciated by Justice Story 
and adopted in..the American Courts com- 
mends itself to us as eminently reasonable 
and we adoptit. The writer of the article 
on “Judicial Sales” in the American 
Encyclopedia of Law and Procedure, Vol. 
94, p. 70, states the law thus: “It is 
generally held that when the proceedings are 
invalid so that the purchaser loses the land 
titles to which he would have had but for 
the defects in the proceedings he is entitled 
to recover back the purchase-money paid by 
him, and to be reimbursed for money ex- 


against 
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pended by him for taxes' and on'repairs and 
improvements that have increased the value 
of the land" Ib will be noticed that good 
faith is nob said to be required in the.pas- 
sage though the succeeding statement relat- 
ing to the purchaser’s right to subrogation 
seems to require good faith in the purchaser 
to entitle him to the amount of liens on the 
property discharged by him. See also 
Moyle’s Institutes of Justinian page 209. 
Wefeel satisfied, at any rate, that the good 
faith required does not go beyond an honest 
belief in the purchaser in the validity of 
his title. The District Judge does not find 
that the purchaser was wanting in good 


_faith in this sense but applied a wrong test 


by holding that the purchaser was bound 
to make due inquiries regarding the re- 
gularity of the proceedings. The 3rd defend- 
art did not show or even allege in her written 
statement that the plaintiffs were aware of the 
fact that notice of the execution proceedings 
was not served on the guardian ad litem. 

We hold, for the reasons mentioned above, 
that the plaintiffs were entitled to recover 
compensation for the improvements made 
by them. With regard to the value of the 
improvements, the District Judge concurs with 
the finding of the District Munsif. 

The decree of the District Judge must, there- 
fore, be reversed and that ofthe District 
Munsif restored with costs both here and in 
the lower Appellate Court. 

Decree reversed. 





[s. c. 21 M. L. J. 952; 10 M. d 356; (1911) 2 M. W. 
387. 


MADRAS HIGH COURT. 
First Civiu Appear No. 264 or 1969. 
September 21, 1911. 
Present: —Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Phillips. 
V. RAMA DAS AND Or2ERS—DEFENDANTS 
— APPELLANTS 
versus 

K. HANUMANTHA ROW-—PraAINTIFF— 


RESPONDENT. 

Civil Procedure Code (Act XIV of 18825, s. 539— 
Civil Procedure Code (Act V of 1908), s. 92 —Scheme 
suit—Cowrt settling scheme—Subsequent suit by «@ 
person not party to establish private rights—Evidence 
—Hereditary office--Proof—Specific Relief Act (I of 
1877), s. 42, proviso—Possession with tenants willing 
to pay rent to lawful manager—Suit for declaration 
and injunction. 


INDIAN CASES, 


449 


Where physical possession of temple properties 
is] outstanding in the tenants, who are willing to pay 
the rents to whosoever is found to be lawfully en- 
titled to the office of .dharmakarta and not in the 
defendants holding adversely to plaintiff, a suit fora 
declaration that plaintiff is the rightful dharmakarta 
of the temple and for re-instatement in the office and 
also for an injunction restraining the defendants from 
interfering with him in that office is not barred by 
the proviso to section 42 of the Specific Relief Act. Tt 
is not necessary for plaintiff in such a case to ask for 
possession of the properties. 


+ © Kunj Behari v. Keshav Lal Haralal, 28 B. 567, fol- 


lowed. 

_ Rathnasabapatht Pillai v. Ramasamt Aiyar, 88 M. 452; 
5 Ind. Cas. 630; Abdul Kadir v. Mahommad, 15 M. 15; 
Narayara v. Shankunni, 15 M. 265; Jagannadha 
Chary v. Rama Rayar, 28 M. 238, distinguished. 

Where ib is proved that the members of a family 
have held the office of dharmakarta continuously 
since 1797 and there is no evidence that it was ever 
held by any other family, the fact is sufficient to 
prove that the office is hereditary in the family. 

Courts in India have the powers possessed by the 

Court of Chancery in England in respect of a publie 
trust and the principles of English law on the subject 
can be applied to cases in India. 
. Prayag Dossji Yaru Mahant v. Tirumala Sriranga- 
charlavaru, 28 M.'319; 15 M. L. J. 183; Prayag Dosji 
Varu Mahant v. Tirumala Srirangacharlu Varu, 30 
M. 138; 11 C. W. N. 442; 2 M. L. T. 119: 17 M. L. J. 

236; 9 Bom. L. R. 588 (P. C.), relied upon. 

A scheme once settled by a Court in respect of a 
public trust cannot be altered except by the Court, 
and then only on substantial grounds. 

Attorney-General v. Worcester, 9 Haro 328; 21 L. 
J. Ch. 25; 16 Jur. 3, relied upon. 

A scheme framed by a Court under section 539 of 
the Civil Procedure Code, 1882, precludes a subse- 
quent suit by a person who was no party to the 
scheme suit, to establish his private rights in respeot 
of the trust which, if established, would interfere 
with the scheme settled by the Court. An erroneous 
order refusing an application by a person to be 
made a party in the scheme suit cannot give him a 
subsequent right to sue which he otherwise would 
not have had. His only remedy is to induce the 
Collector to ask for a modification of the Court's 
schemé taking action under section 539 of the 
Code of 1882, or section 92 of the Code of 1908. 

_ Appeal from the decree of the District Court 
of Kigtna at Masulipatam, in O. S. No. 32 
of 1908. 

The Advocate-General (Mr. P. S. Siva- 
swami Azyar), and Mr. V. Ramadoss, for 
the appellants. 

Mr. P. Nugabhushanam, Res- 
pondenís. 

.udgment.,.--The pleintiff's suit is for 
a declaration that heis the rightful dAarma- 
karta of the plaint temple and for rein- 

statement in the office and also for an injunc- 
tion restrainirg the defendants from inter. 
fering with him in that offise, The plain. 


tiff's father was dismissed from the office of 


for the 
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Dharmakería in 19802 and died in 1905. In 
19:3 a suit was filed by ihe Ist defendant 
ard anotherondersection 539, Civil Procedure 
Code, and scheme of management was framed 
in December 1903 under which the defend- 
anis were appointed trustees of the temple 
(Original Suit No. 10 of 1903 in the Dis- 
trict Court of Kistna). The plaintiff has 
filed the suiton attaining majority. Jn this 
appeal three points arise for determination: — 
(1) Is ihe suit maintainable without a prayer 


fcr pcssession of the property belonging bo 


the temple ? (2) Can the plaintiff bring this 
suib in view of the scheme framed under sec- 
lion 589, Civil Procedure Code? (3) Has the 
plaintiff a hereditary right to the office of 
Charmakarta ? 

No definite issue was framed on the first 
point as it was not specifically taken in de- 
ferdarts’ written statement, but there is an 
issue (No. 9) “whether the plait is 
properly stamped” which is said to cover 
this point. We think from the District Mun- 
Rif's reference to the rulings in Govindan 
Nambiar v. Krishnan Nambiar (1) and Sona- 
chala v. Manika (2) that his attention was 
chiefly directed tothe question of stamp duty 
and not to the question of maintainability of 
the suit, but the latter having been very 
definitely raised in appeal must now be de- 
cided. The Advocate-General, for the ap- 
pellants, contends that the ruling in Ratnt- 
eabapathi Pillai v. Ramasamz Alyar (8) pass- 
ed sincethe decree appealed corcludes the 
question. We think, however, the present 
case is distinguishable. Io  Hoínasabapathz 
Pillai v. Ramasami Atyir (3) the suit was 
for a declaration that the plaintiff’s dismissal 
was invalid, for an injunction and for da- 
mages, the injunction being valued ab a 
nominal sum of Rs. 10, In the present suit 
the plaintiff asks for reinstatement in office ; 
that is, he sues for the office and for am in- 
junction and values his relief at Rs. 2,600 
which is a very substantial relief. He fur- 
ther states in his plaint that the temple 
properties are in the possession of tenants 
“who will pay the rents to whosoever holds 
the office of dhkarmakarta.” This statement 
is not traversed in the written statement and 
must be accepted as correct. If, therefore, 


plaintiff gets possession of the office of dharma- 
(1) 4 M. 146. 
'(2) 8 M. 516. 

- (8) 33 M. 452; 5 Jnd. Cas. 630. 
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kasta, the tenants will pay rent to him 
and the plaintiff will obtain all the possession 
to which he is entitled, 4. e., the right to 
collect rent. The cases relied on— Ratnosaba- 
patht Pillai wv. Hangasam? Aiyar (3); Atdul 
Kadir v. Mahomad (4); Narayana v. Shan- 
kunni (5) and Jagannadha Chary v. Rama 
Rayar (8)— can all be distinguished from the 
present case as in all these cases the possession 
of the property may be said to have been 
adverse to the plaintiff and would have con- 
tinued to be adverse even after the ‘plaintiff 
had obtained the declaration sued for. Here 
itis admitted that the lands are in possession 
of persons who are willing to pay rent to 
the plaintiff as soon as he recovers the office 
of dharmakarta and consequently the suc- 
cess of his suit for the office will involve his 
recovery of the temple property so far as ib is’ 
possible for such recovery to be obtained. In. 
a similar case [Kunj Bihari v. Keshav Lal 
Harala (7) j Jenkins, O. J., remarked: “ How 
would practical effect be given to an award 
of possession of an office otherwise than by 
preveniing inferference with the rights of 
which it is made up?" and this is very appli- 
cable in the present case. The lands attached 
to a temple do not belong to the dharma- 
karta who is merely the manager, but belong 
to the templeor idol, the Privy Council having 
held that an idol may be regarded as a juri- 
dical person eapable of holding property— 
Jogadindra Nath Roy v. Hemanta Kumar 
Deli (E). If the plaintiff in’ this suit were 
to get a decree for possession of the office and 
also of the lands belonging to the temple, 
what pcssession of the lands could be given 
by the Court other than plaintiff will admit- 
tedly obtain on recovering the office, 1. e., the 
right to collect rent from the tenants in pos- 
session? Assuming also that the consequen- 
tial relief referred io in section 42, Specific 
Relief Act, is a relief against tbe defendants 
in thesnit and not against third parties— 
vide Sulramanyan v. Parameswaran (9)— 
the defendants in this suit could not give 
ihe plaintiff physical possession of the temple 


(4) 18 M. 15. 

(5) 16 M. 255. 

(6) 28 M. 238, 

(7) 28 B. £67. 

(8) 32 0. 129; 7 Bom. 7652 A.L. J. 815,2 
C. L. J. 131; 10 C. W. N 95, 7 Bom. L. R. 907; 15 M. 
L. J. 812; 28 M. 508; 1 M. Is T. 12, 

(9) 11 XL. 118. 


L. R. 
95; 
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property as the physical possession is out- 
standing in the tenants. We think, therefore, 
that the proviso to section 42 is no bar to 
the present suit. 

As regards the third question, we think 
the District Judge’s  fiuding that the 
office of dharmakaría is hereditary in the 
plaintiff's family is correct. Members of the 
plaintiffs family have held the office con- 
tinuously since 1797 and there is no evidence 
thai ib was ever held by any other family. 
This is, we think, sufficient to prove the 
hereditary right which was in effect put for- 
ward in 1870 (Exhibit A.) .and does not, 
seem to have been denied. 

The only remaining question is whether 
the plaintiff can bring this suit in view of 
the scheme framed in Original Suit No. 10 
of 1903. The plaintiff's guardian applied to 
ba made a party to that suit but his applica- 
tion was opposed by the plaintiffs in the 
suit of whom the Ist defendant is one and 
was dismissed. In that suit, therefore, the 
defendants claim to the offies of dharma- 
kartu was not considered, but, notwith- 
standing this, the Advocate-General contends 
that no suit will lie except one under section 
539, Civil Procedure Code, to modify the 
scheme already framed. The plaintiff's 
present suit is one to enforce a private right 
and consequently is not one contemplated 
under the provisions of section 539, Civil 
Procedure Code—Budree Das Mukin v. 
Ohooni Lal Johury (10). Even if the suit 
could, by a strech of language, be considered 
to allege a breach of the trust by the Court 
which framed the scheme, the plaintiff could 
not bring the suit under section 539, for 
he alone is interested in his own claim and 
under that section the suit must be brought 
by two or more persons having an interest 
in the trust and there is no reason to sup- 
pose that any one would join the plaintiff 
in a suib framed to benefit the plaintiff alone. 
In this view the plaintiff cannot sue under 
. section 539 merely to establish his suit as 
hereditary trustee. "Then arises the further 
quesbion whether the decree under seotion 
539 takes away the plaintiff's right to bring 
a suit which he could certainly have brought 
before such a scheme was framed. Jt is con- 
tended for the appellants that the scheme 
framed under section 539 is binding on the 
world or at least on all worshippers of the 


(10) 33 0. 789; 10 C, W. N. 681, 
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plaint temple. If by “worshippers” we 
mean all persons who may happen to worship 
iu the plaint temple then the term will in- 
clude not only the regular worshippers but 
a large number of outsiders who profess the 
same religion. If the scheme is binding 
on all worshippers it practically means that 
ibis binding on the world. Can it be said 
that decrees under section 539 have that 
effect? Referenca has been made to the 
English Law on the subject and we were ab 
first doubtful whether that law could ba ap- 
plied to suits under section 539, but in 
Prayag Dossi Varu Mahant v. Tirumala 
Nrerangackarlavaru (11) we find the fol- 
lowing observations (at p. 324): “The en- 
actment of section 589 was long after the 
passing of the English Trustees Act of 1850. 
Presumably, therefore, that section may be 
taken as intended to confer upon the Courts 
in this country the same power that the 
Couris in England possessed at the time of 
its . enactment * * * That the High 
Courts and District Courts in this country 
to which the jurisdiction is confined possess 
the same practically unlimited jurisdiction 
as the Court of Chancery in matters relating 
to administration of public charities, religi- 
ous or otherwise, was taken for granted in 
Ohintaman Bajaji Dev v. Dhondo Ganesh Dev 
(19) and Annaj v. Narayan (13).” This 
ease went up ou appeal to the Privy 
Council [see Prayag Dossit Varu Mahant 
v. Tirumala Srirangacharlu Varu (14)] and 
no exception was taken to the above re- 
marks in their Lordships’ judgment. We 
may take it, therefore, that Coarts in India 
have the powers possessed by the Court of 
Chancery and we may apply the principle of 
English Law in this case. In .détorney- Gener. 
al v. Worcester (15) it was held that, schemes 
settled by Court are not altered except upon 
substantial grounds and in Jn re Bettor's 


‘Charity (16) it was held that a scheme remains 


in force only until further orders or the 
establishment ofa new scheme Provisions in 
schemes may also be varied such as the num- 


(11) 28 M. 319; 15 M. Li J. 133. 

(12) 18 B. 612. 

(13) 21 B. 550. 

(14) 30 M. 188; 11 C. W. N. 412; 2 M. L. T. 119; 17 
M. L. J. 236; 9 Bom. L. R. 533 (P. 0.) 

(15) (1903) 9 Haro 328; 21 L. J. Cb. 25; 16 Jur. 3. 

(16) (1908) 77 L. J. Ch. 193; 1 €h. D. 205; 98 L. T, 
36; 72 J. P. 105; 6 L. G. R. 638; 24 T. L. R, 143, 
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ber of Governors [Brown's Hospital v. Stan- 
ford (17)], etc, and in In re Sekeford's Charity 
(18) it was held that a Court will not, upon 
ihe motion of one of tbe interested parties, 
alter a scheme which it has settled —th the 
approval of the Attorney-General. The prin- 
ciple adopted is apparently that a scheme once 
settled by Court cannot be altered except by 
the Court and then only on substantial 
grounds. This would seem to preclude suits 
between parties to establish a private right 
wbich, if established, would interfere with a 
charitable scheme settled by Court. No doubt 
ib seems a hardship that the plaintiff should 
be precluded from suing to establish his pri- 
vate right, for ordinarily every person can be 
granted the relief to which he is entitled, but 
this principle cannot override the claim of the 
public and a charitable scheme settled by 
Court must be considered to have been settled 
for the benefit of the public. We must hold, 
therefore, that the plaintiff cannot maintain 
the present snib against the trustee appointed 
under the Schedule. The Districh Judge 
ought not to have refused the plaintiff's guar- 
dian's application to be made a party to the 
scheme suit and the plaintiff may have been 
seriously prejudiced thereby. In any case 
his inclusion as a party would have finally de- 
cided his right to the trusteeship one way or 
the other. The erroneous order of the Dis- 
trict Judge cannot, however, affect the plain- 
tiff’s right to sue, aud although it may be pre- 
judicial to the plaintiff it cannot give him a 
right to sue which he otherwise Would not have 
had. If plaintiff's present suit were decreed it 
would have the effect of very materially alter- 
ing a scheme framed by the Court without im- 
pleading the other persons interested in the 
scheme and would be as inequitable towards 
them as the refusal to entertain the plaintiff's 
suit is to him. The plaintiff’s only remedy, 
if any, would seem to be to induce thé Ccl- 
lector to ask for a modification of the Court’s 
scheme taking action under section 539 or 
rather section 92 of the new Civil Procedure 
Oode. We, therefore, think that the plain- 
tiff’s suit is not maintainable in view of the 
scheme settled in Original Suit No. 10 of 1903 
and would in allowance of the appeal dismiss 
this suit with costs throughout. 
$ Appeal dismissed, 


(17) (1889) 60 L. T. 288. 
(18) (1861) 5 L, T, 488. 
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(£. c. 220 P. L, R. 1911.) 
PUNJAB CHIEF COURT. 
Sgcoxp Cryin Arrear No, 744 or 1910. 
May 23, 1911. 

Present:- -Mr. Justice Chevis. 
DHANPAT RAM —PLAINTIFF—ÀÁPPELLANT 
versus 
PREM SINGH—Derenvant—Responoent, 

Guardians and Wards Act (VIII of 1890), s. 7 (8) 
—Hindu Law—Guardian and Ward -- Will—Capacity 
to wppoint guardian of nephew by Will. 

Under Hindu Law, a man has no power to appoint 
a guardian of his minor nephew. Therefore, auy pro- 
vision ina Will made by a Hindu testator appointing 
a guardian of his nephew is not binding on Courts 
under section 7 (8) of the Guardians and Wards Act. 

Miscellaneous appeal from the order of 
the Districk Judge, Lahore, dated the 21st 
May 1910, rejecting appellant’ 8 applica- 
tion for appointment as guarlian of the 
minor. 

Lala Dharm Das Suri, for the Appellant. 

Bhaget Gobind Dus, for the Respondent. 

dudgment.—the genealogical tree is 
as given in the District Judge’s judgment, 
except that Mussammat Dhanui, wife of Shib 


Dyal, is daughter of Gurdit Singh. Mit - 
Singh had neither son nor daughter. Of 
the three applicants for the post of 


guardianship, none are related to the minor, 
though all are connected by marriage. The 
boy is living with Prem Singh whose son 
has married one of the boy’s sisters. The 
boy has expressed his preference for Prem 
Singh, and the District Judge has appointed 
Prem Singh. Shib Dyal has not appealed. 
Dhanpat Ram, husband of another sister of 
the boy, appeals, and I issued notice in this 
case by aslip, thinking the appellant had beeu 
named executor in Mit Singh’s Will. But this 
is wrong, the Will only mentions Dhanpat 
Ramas holding in trust the property inherited 
by the boy from Sohan Singh. 

Counsel is unable to quote any authority 
in support of his proposition that a man has 
power to appoint a guardian for his 
nephew. 

1 see no sufficient reason to upset the Dis- 
trict Judge’s appointment. The appeal is dis- 
missed. No order as to costs. 


Appeal dismissed. 
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(s. c. 21 M. L. J. 981.) 
MADRAS HIGH COURT. 
First O:vin Apprat No. 189 or 1903. 
August 9, 1907. 
Present:—Mr. Justioó Subramanya Aiyar and 
Mr. Justice Benson. . 

. PONNAMBALATH PARAPRAVAN 
BAVOTTI HAJI, KARNAVAN AND MANAGER 
OF THE TARWAD AND OTHERS— DEFENDANTS— 

APPELLANTS 
versus 

KAROTH SANKARAN NAIR, Karwavan 
AND MANAGER OF THE TARWAD—PLAINTIFF— 


- RESPONDENT. 

Evidence (Act I of 1872), s. 90—Presumption as to 
genuineness—Original lost—Copy produced. 

The presumption under section 90 of the Evidence 
Act as to the genuineness of an ancient document 
is applicable even where the ‘original has been lost 
and only its copy has been produced. 

Khettar Chander Moorkjee v. Khetter Paul Sreeterutoo, 
60, L. R. 199; 5 C. 886; Ishar Prasad Singh v. Lallijas 
Kunwar, 22 A. 294, followed. 

Whether the Court should presume the genuineness 
of a lost document isa matter that depends on the 
special crioumstances of each case. 

Appathura Pattar v. Gopala Panikkar, 25 M. 674, 
referred to. : : 


Appeal from the decree of the Subordinate 
Judge's Court of North Malabar in O. S. No. 
13 of 1902. ‘ 


Mr. J. L. Rozorio, for the Appellant. 
Mr. P. R. Sundara Aiyar and O. V. 
Anuntakrishna Atyar, for the Respondent. 


Judgment.—Mr. Rozario on behalf 
of the appellant contended that as the 
genm deed of 1792, of which Exhibit Z, 
purports to be acopy, was not produced in 
evidence in this esse, it is not competent to 
the Courts to draw any presumption as to 
its genuineness, In support of this: conten- 
tion he relies on section 90 of the "Indian 
Evidence Act; but we agree with the view 
taken in the cases of Khetter Chunder Mooker;ee 
v. Khetter Paul Sreeterutno (1) and Ishar 
Prascd Singh v. Lalléias Kunwar (2) that 
this section should not be construed in the 
„narrow sense contended for. P e 

In the case of Appathura Pattar v. Gopala 
Panikkar (3), this Court refrained. from ex- 
pressing any opinion on the point. 
Whether the Court should presume the 
genuinenecs of the lost document is a matter 
that depends on the special circumstances 

(1) 5 C. 886; 6 C. L. R. 199. 


(2) 22 A. 291. 
` (8) 25 M. 614. : 
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of each case; and, having regard to the 
circumstances proved in regard to the 
present document; (Exhibit Z), we think the 


Subordinate Judge was right in admitting ib 


as evidence and in presuming that the 
original of it was genuine. We see no 
reason to distrust the evidence of the 
pensioned  Sheristadar who proves the 
production of the original in 1865 during 
an escheat inquiry when he was a clerk 
attending to escheat work in the Sub-Col- 
lector’s office. 


* * * * 


(s. c. 218 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
Secoxp Civiu Appear No. 1197 or 1908, 
July 28, 1911. 
Present; —Mr. Justice Johnstone and 

Mr. Jüstics Crevis. : 
MANSA RAM-—PrAINTIFF— A PPELLANT 

i versus 
BEHARI AND orBERS—DEFENDANTS— 


; . RESTONDEMNTS. 

Limitation Act(XV of 1877), Sch. II, Arts. 141, 144 — 
Pleadings —Limnitation— Adverse possession — Possession 
of co-sharer after partition—-Starting point of limita- 
tion— Self-acquired property. 

A plaintiff must on his own allegations be able to 
show that ‘his suit is within time, he cannot be 
allowed to adopt any allegations of the defendant in 
order to show that his claim is not barred.’ 

The plaintiff in this case alleged that in 1891-1892 his 
father P. was separated from his two other brothers N. 
and S., who, though they did joint business, were no 
longer a joint Hindu family. In July 1895, N. aud 8. 
effected a complete separation though N. remained in 
actual possession of the family property as before. 8. 
died in Novemper 1895. The widow of S. died in 
1902. The plaintiff claimed one-half of theproperty of 
S. by partition and stated that his brother defendant 
No. 3 was disinherited from the property in suit by 
their father by a deed ‘executed by him iu April 1907. 

The defendants pleaded that since they had held 
the land in adverse possession for more than 12 years 
the suit was barred by limitation on plaintiff's own 
allegations: 

Held, that the plea was valid, for limitation began 
to run in July 1895 and 12 years from that date had 
expired before the suit was instituled. 

Ranjeet Ram Pánday v. Goburdhun Panday,20 W. 
R. 25, Ramalakshamma v. Ramanna, 9 M. 482,13 LA, 

147, referred to, i 
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8. had left some self-acquired mf. at the 
time of his demise of which his widow took possession 
after his death: 

Held, that the claim to such property was not 
barred because the right toa. share init accrued to 
the plaintiff on the widow’s death. 


. First appeal from the decree of the .Dis- 
‘trict Judge, Jullundur, dated the 30th. July 
1908, dismissing plaintiffs’. claim. _. 

Lala Lajpat Rat, for the Appellant.. ; 

The Hon'ble Mr. Shadi Lol and Mr. 
Fazal Elahi, for the Respondents. $ 


Judgment.—Suba Mal had three 
sons, namely, Nau Nihal, Puran Chand and 
Sri Ram: Nau Nihal died leaving two sons, 
defendants Nos. 1 and 2,and Puran Chand also 
left two sons, plaintiff and defendant No. 3. 
Sri Ram died childless. 

The substance of plaintiff's case, as told 
by him in his amended plaint, at page 62 of 
the paper-book, is as follows:—In 1891-1892 
by a suit and an award of arbitrators Puran 
Chand was separated from the other two, and 
those two though they did joint. business, were 
no longer..a joint Hindu family. On Ist 
Bhadon Sambat 1952 (July 1895), Sri, Ram 
and Nau Nibal effected a complete separation 
and on Ist November 1895 Sri Ram died. 
His widow Tabo was. under Nau Nihal's 
thumb and so she made over .to him all’ Sri 
Ram’s property, since which ho and his sons 
have been in possession of it. Jn May 1898 
she got, with the help of Nau Nihal, a certi- 
ficate for collection of debts due to Sri Ram, 
whose sons proceeded to recover those debts 
and to appropriate the money. By inheri- 
tance plaintiff would be entitled only to half 
of Puran Chand’s share in Sri Ram’s estate, 
now that Musammat Tabo is dead—she died 
in 1902—but his father by a deed of 9th 4 pril 
1897, disinherited his other son except. as 
regards share in a certain ancestral house, 
and thus plaintiff claims 3 of Sri Ram’s 
property generally and + of that house 
. Defendants Nos. 1 and 2 denied the alleged 

‘disruption of the family qua Sri Ram and 
Nau Nihal in 1892; denied the factum of 
complete’separation in 1895; denied that 
Musammat Tabo made over any property to 
Nau Nihal, who was already in possession even 
during Sri Ram’s life-time; asserted that 
after Sri Ram’s death Musammat Tabo sued 
Nau Nihal for the husband's properly but the 
suit went by defanit; alleged that the property 
iu plaintiff’s list was wholly acquired by Nau 
Nihal,as Sri Ram admitted so long ago ag 
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1882 ; contended further that, as Sri Ram 
and Nau Nihal never separated, Paran Chand's 
family had no right to succeed to a share in 
Sri Ram’s property and urged finally, that, if 
Sri Ram and Nau Nihal really did partition 
in 1895, Nau Nihal kept possession of the 
whole and his possession was adverse and 
began more than twelve years before suit, 
which was instituted on 28th October 1907, 
and so the suit is barred by time. 

The learned District Judge framed 9 issues, 
but did not-find occasion to dispose of them 
all. He held that Sri Ram and Nau Nihal 
never separated and so° plaintiff could not 
under Hindu Law sticceed toa share of ‘the 
former's property along with the sons of the 
latter; that Musammat Tabo’s abortive suit 
bars plaintiff's claim; that Nau Nihal set up 
an adverse title against Sri Ram in 1882 and 
so the suit is barred by limitation. There 
wasno decision as to Sri Ram's separate 
property; which Mr. Shadi Lal admits ex- 
isted, or regarding the rights of defendant 
No. 3. 

Plaintiff has filed an appeal here. Leaving 
out ground No. 2, which. has not been men- 
tioned in argument, and ground No. 4, which 
is not very intelligible and is,in any case, unim- 
portant for our purposes, this appeal traverses 
each and all of the aforesaid findings of the . 
lower Court: and we have heard an elaborate’ 
argument by Mr. Lajpat Rai on these points. 
When Mr, Shadi Lal, however, came to 
reply on behalf of the defendant-respondent he 
preferred to argue first of all the question of 
limitation, which he approached on a different 
Side from that taken by the learued District 
Judge and his argument seemed to usto possess 
so much force and validity that we elected to 
hear Mr. Lajpat Rai at once in reply before go- 
ing on to the other points in the case. Wehave 
now arrived at conclusions, as the following 
lines will show, which involve the finding that 
for the most part the plaintiff's suit is barred 
by time and that as regards a minor part of 
the case, remand for farther inquiry and / 
report will be necessary. . r4 

Mr, Shadi Lal's point rests upon the pró- 
position that a plaintiff must be able to show 
that on his own allegation his suit is within 
time, and that, if he cannot do that, he is not 
permitted to adopt this and that useful alle- 
gation of defendants andin order to save li- 
mitation. Looking at the present case in this 
way,he points out that plaintiff's own assertion 
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is that in 1891 Sri Ram and Naw Nihal by a 
separation ceased to be a joint Hindu family 
though still retaining property jointly, and 
thatin July 1895 more than 12 years before 
suit they divided even that property, though, 
no doubt, Nau Nihal remained in actual posses: 
- sion of it allas before; and he contends, that 
Nan Nihal’s possession, at leastin July 1895, 
must be taken to have become at once adverse 
to Sri Ram and so to any one claiming under 
him, as plaintiff does in the present case. 
That the above is a fair statement of plaintiff's 
ease is clear on a perusal of para. 3 of the 
amended plaint and paras. 2and 3 of plaintifi’s 
replication (page 70, paper-book). 

In our opinion this contention has much 
force, and we do not think anything Mr. Laj- 
pat Rai has been ableto bring forward really 
meets it. : 

We cannot assent to his argument that 
after the final partition of July 1895 the pos- 
session of Nau Nihal would not become adverse 
to SriRam until the latter had demanded and 
had been refused possession of his allotted 
share: Ranjeet Ram Panduy v. Goburdhun 
Panday (1) and Ramalakshamma v. Ramanna 
(2) are sufficient authority against him 
if authority is needed. Nor can we agree 
with him that, inasmuch as after Sri Ram 
hi$ widow Tabo would naturally succeed to a 
life-estate in^his: properby, therefore; Article 
141, Sehedule IT; Limitation Act, 1877, applies 
and gives hbis client 12- years from Musammat 
Tabo’s death in 1902. In our opinion limitation 
began to run in July 1895, and we can find no 
authority for the idea that when Sri Ram 
died a few months later, a new provision of 
the law of limitation came into force and Ar- 
. ticle 144 ceased to operate. Mosb of Mr. 
Lajpat Rai’s remaining remarks on this part 
of the case have been attempts to bring in 
statements and allegations of defendants Nos. 
land 2 as refusing the idea of adverse posses- 
sion bfatheir father and themsélves; but the 
exclusive possession of Nau Nihal as against 
S1i Ram is quite clear from statements of Sri 
Ram himself from 1882 downwards and from 
other documents, e.'g., his express renuncia- 
tion in 1882 of all claim to the lands in 
three named villages; his attestation in 1886 
of the mortgage of certain land by Nau Nihal 
for Rs. 5,000, plaintiff's own statement, made 
in 1900, at page 52, line 32, that we had al. 

(1) 20 W. R. 25. 

(2) 9 M. 482; 18 I. A. 147, 


or a ~ 
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ways enjoyed the profits of the property; last 
answer on page 83, of Patwari as to possession; 
prove that defendants Nos, 1 and 2 and their 
father always paid the land revenue, page 52, 
line 32, and page 53, line 25; and evidence of 
sales by Nau Nihal, e.g., Patwari, page 87, 
question 2. Possession of an exclusive kind, 
then is clear; and in gauging the nature and 
origin of that possession we cannot go behind 
plaintiff's own allegaticns. It seems to us that 
plaintiff ean only get over Mr. Shadi Lal's 
contention now under consideration by show- 
ing that Nau Nibal beld after July 1895 by 
permission of Sri Ram and after Sri Ram’s 
death by that of his widow; but this has not 
been shown: all that we have to go upon is 
that when the widow first made a demand 
upon Nau Nihal, ib was refused. Lastly, Mr. 
Lajpat Rai's complaint that this matter has 
been sprung upon him is hardly borne out by 
the record, for the point was taken plainly at 
page 63, para. 9 in defendants’ pleas, if not 
elsewhere. : 

Mr. Shadi Lal also attacks plaintiff's posi- 
tion as regards limitation instill another way, 
again meeting plaintiff on his own ground. 
Plaintiff bas asserted that, after the disruption 
of the joint Hindu family in 1892, Sri Ram 
and Nau Nihal became partners in a firm, see 
Musammat Tabo's piaint drafted by plaintiff, 
page 45, line 26, and present plaint, page 62, 
para. 2, and plaivtifi’s statemenis page 53, 
line 19 and 26. But firms are ipso facto dis- 
solved when a partner dies, and s3, if no par- 
tition took place in July 1895, at least disrup- 
tion of the firm occurred when Sri Ram died 
in November, and under Article 106 the time 
for a suit was—three years from phat part. 
ner's death. 

Mr. Lajpat Rai denies the applicability of 
Article 103 to such a case as the present, aud 
there are difficulties in the way of applying it. 
We, therefore, offer no opinion on the matter, 
as Mr, Shadi Lal's first contention being al- 
lowed suffices to destroy plaintiffs case ex- 
cept as regards a minor part. 

The above discussion applies to the immove- 
able and moveable property which belonged 
originally to the joint family. Any claim for 
that is barred by time. It also applies to 
any property which Nau Nihal’s sons say was 
acquired by him out of his separate funds, but 
which plaintiff asserts was joint family pro- 
perty. There remains, however, & third kind 
of property, viz., that property which Mr. 
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Shadi Lal himself admits before us was ac- 
quired by Sri Ham himself by his own exer- 
tions. Itis apparently admitted that upon 
Sri Ram's death his widow, Tabo, took pos- 
session of that separate property of his. As 
the District Judge remarks towards the end 
of his judgment, upon her death plaintiff and 
the defendants seem to have esch taken, of 
that property, whatever he could get hold of, 
and the District Judge seems to think that, in 
these circumstances, it was not necessary to 
adjudicate upon the claim for partition, which 
claim also includes this property. 

There is some reason to believe that plain- 
tiff has already got at least his own sbare of 
that property, and we, therefore, put it to Mr. 
Lajpat Rai whether it was worth while on 
the part of his client, supposing the rest of 
his claim was dismissed, to press for the par- 
tition of Sri Ram’s separate property. After 
consulting his client, the learned Pleader said 
that he did press for partition, and, therefore, 
it becomes necessary for us to remand the 
case and to request the District Judge to make 
an inquiry and report as regards this proper- 
ty. Theremand is under Order XLI, rule 
25,Civil Procedure Code, and thereturn should 
be made within two months. Itisio be un- 
derstood that by this order we pass a preli- 
minary decree for partition, and the inquiry 
and report should relate to the identity of the 
property to be divided and the most appro- 
priate division. 

: Oase remanded, 





[s. c. 21 M. L. J. 960; (1911) 2 M. W. N. 385.) 
MADRAS HIGH COURT. 

Seconp Civis Appeat No. 1073 or 1910. 
September 14, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Phillips. 
MAHALAKSHMI AMMA AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
versus 
LAKSHMI AND orRgRS—DEFENDANTS— 
RESPONDENTS. 

Landlord and Tenant-- Forfeiture for non-payment of 
rent within period of grace—Penalty—Condition in 
terrorem— False plea of discharge—Forfeiture not ve- 
lieved against— Ejectment. 

When a period of grace is provided for payment 
of rent and payment is not made even within that 
period, forfeiture should not be relieved against, 
especially when the t@nant falsely pleads discharge 
in answer to the landlord’s suit in ejectment, 
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A clause of forfeiture is regarded in equity aa a 
penalty and when the tenant is given further time 
in the leave itself, it cannot ordinarily be said that 
the condition of forfeiture on non-payment within 
the further period is intended to be in terrorem. 

Narayana Naicker v. Vesudeva Bhatta, 28 M. 389; 
16 M.L. J. 208; Narayana Kamtiv. Handu Shetty, 
15 M. L. J. 210; Adhiragi Shetty v. Billo Tyompu, 20 
M. L. J. 944; 8 M. L. T. 108; 6 Ind. Cas. 438, followed. 

Second appeal from the decree of the Tem. 
porary Subordinate Judge's Court of South 
Canara, in A. S. No. 894 of 1908, presented 
against the decree of the Court of the Dis- 
trict Munsif of Mangalore in O. S. No. 446 of 
1907. 

Mr. B. Sitarama Rao, for the Appellants. 

Mr. H. Balkrishna Rao, for the Respond- 
ents. 

Judgment.—wWe think in this case 
the lower Appel'ate Court was wrong in 
reversing the judgment of the District 
Munsif which granted a decree for ejectment: 
The defendants failed to pay rent even 
within the period of grace allowed to them in 
the lease and falsely pleaded discharge in 
answer to the suit, The cases Narayana 
Naicker v. Vusudeva Bhatta (1), Narayana 
Kambi v. Handu Shetty (2) and Adhiragi 
Ohelty v. Billo Tyampu (8) lay down that,- 
when & period of grace is provided for and 
payment isnot made within that period, for- 
feiture should not be relieved against. Thè 
reason for the rule is that a clause forfeiture 
is regarded in equity as a penalty and when 
the tenant is given further time in the lease 
itself, it cannot ordinarily be said that the 
condition of forfeiture on non-payment with- 
in the further period was intended to be in 
terrorem. 

Tt also appears in this case that the defend- 
ants did not ask to be relied against for- 
feiture ip the first Court but insisted on their 
plea of discharge. 

We, therefore, reverse the judgment of the 
lower Appellate Court and restore that*of the 
District Munsif with costs in this Court and 
the Courts below. 

(1) 28 M. 389; 16 M. L. J. 208. 

(2) 15 M. L. J. 210. 

(3) 20 M. L. J. 944; 6 Ind. Cas. 438; 8 M. L. T. 1C8. 


x 
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(s. G. 21 M. L. J. 958.) 
MADRAS HIGH COURT. 
SECOND Civit, Appear No. 344 or 1910. 
September 15, 1911. 
Present:—Mr. Justice Sundara Aiyar and 
Mr. Justice Phillips. 
KHAMRUNNISA alias BIBIJANBI AND 
OTHERS— DEFENDANTS— APPELLANTS 
i tersus 
‘SHAH HAZARATH SAIB-—PrAINTIFF— 
RESPONDENT. 
Muhammadan Law—Gift—Sale—Transfer for term in 
liew of dower—Not a gift of life-estate—Legality of transfer. 
A transfer of property to a Muhammadan lady for 
a term by her husband in consideration of dower 
must be regarded ag a sale and not as a gift. Such 
a transfer for wife's life is not a gift of a lifo-estate. 
Sahiba Begum v. 3. Atchamma, 4 M. H. C. R. 115; 
Ghulam Mustafa v. Hurmat, 2 A. 854; Abbas Ali 
Shaikdar v. Karim Bakhsh Shaikdar, 13 C. W. N. 160, 
followed, : 
There is nothing in the Muhammadan Law against 
the legality of such a transfer. 
-Mubarak-wn-Nissa, v. Muhammad Munsub Hasan 
Khan, 38 A. 421; 8 A. L. J. 206; 10 Ind. Cas. 727, 
foliowed. 


Second appeal from the decree of the Tem- 
porary Subordinate Judge’s Court, South 
Canara, in A. S. No. 199 of 1908, presented 
against the decree of the Court of the District 
Munsif of Kundapur in Original Suit No. 468 ' 
of 1907, 

Mr, K. V. L. Narasimham, for the Appal- 
lants. 

` Mr. K. Narayana Row, for the Respondent. | 
* Judgment ,-—The question in thiscase 
is whether the plaintiff, the son of à Muham-- 
madan named Shah Nurullah, is entitled to: 
succeed to certain properties as heir on the’ 
death of Doolhum Bibi, Shah Nurullah’s wife," 
in whose favour he executed the instrument 
which is marked as Exhibit I, According to 
the terms of the document Doolhum Bibi, the ' 
wife, was to enjoy the property till the end of 
her life, paying the assessment thereon but 
was not entitled to alienate it. It was execu- 
ted in consideration of dower due to her. On 
her death the property was to go to the heirs 
of Shah Nurullah. It does not purport to be a 
deed of gift. The defendants, the daughters 
of Doolhum Bibi, who claim under a deed of 
gift execnted by her, contend that she acquir- 
ed an absolute right to the properties trans- 
ferred to her under Exhibit I. The Subordi- 
nate Judge decided the question with reference 
to thelaw of gifts governing Muhammadans. 
He was of opinion that it was not shown that, 
according tothe Shafei School of Muhammadan 
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Law, by which admittedly the parties were 

governed, a gift for life should not ba made. 

Before us the appellants’ Counsel contends 

that a life-estate given to a Mahomedan under 
a ded of gift would enure as an absolute es- 

tate according to the Shafei School of Law. 

A passage from Mr. Justice Abdur Rahim’s 

Law Lectures on Muhammadan Jurisprudence 

was relied on in support of the ‘contention, 

We, however, consider it unnecessary to decide 

this question because, on the correct consiruc- 

tion of Exhibit I, we areof opinion that it 
must be regarded not as a gift but asatrans- 

fer of property for a term for consideration. 

1t has been decided both by this Court and by 

other High Courts that a transfer of property 
to a Mahomedan lady fora term by her hus- 

bandin consideration of dower must be re- 

garded as a sale— see Sahiba Begum v. G.- 
Atchamma (1); Ghulam Mustofa v. Hurmat(2); 

Abbas AL Shatkdar v. Karim Baksh Shatkdar 
(3) and also Baillie’s Digest, page 122. Sucha 

transfer was regarded as unimpeachable in 
Mubarak-un-nissa v. Muhammad Munsub Hasan 
Khan (4). There is nothing in the Muhamma- 
dan Law, so far as We are aware, against the 

legality of such a transfer. On this ground 

we think the decree of the lower Appellate 

Court is right and dismiss the second appeal’ 
with costs. 


" Appeal dismissed. 
(1) 4 M. H. C. R. 115, 
(2) 2 A. 864. 

. (3) 13 C. W. N. 160. 
(4) 33 A, 421; 8 A. L. J. 206; 10 Ind, Cas, 727. 





[s. c. 21 M. L. J. 962; (1911) 2 M. W. N. 354.] 
MADRAS HIGH COURT. 
Seconp Civiu Appears Nos. 1569 ro 1572 
or 1909; 

. September 12, 1911. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Phillips. 
SRERVADHU YERRANNA-—PrAINTIFE 
— APPELLANT 
versus 
PONTIVA KANNAMMA. AXD OTHERE— 
DEFENDANTS— RESPONDENTS. 

Inam-—Resumption—Prior incumbrances—Enxtin. 
guishment--Jadaba service— Regulation VI of 1881. 

The resumption of an inam consists in putting 
an end io the grant, remitting the services and 
requiring the holders to pay the full assessment. 
Consequently, the resumption of an inam in the 


possession of encumbrancers does not operate to 
extinguish prior encumbrances, 
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Unidi Rajaha Raji Venkataperumal Rowze v. Pem- 
masamy Venkatadry Naidoo, 7 M. L A. 128 at p. 142; 
4 W.R. (P. C.) 121, Gunhaiyan v. Kamakchi Ayyar, 26 
M. 339; Lakshmipati v. Bommireddipalle Chelamayya, 
30 M. 484, 17 M. L. J. 101, relied upon. 

' Bkambara Aiyyar v. Meenatchi Ammal, 27 M. 401, 
distinguished. 

Jadaba bearer service is a personal service; 
inams in respect of that service do not come within 
the provisions of Regulation VI of 1831. 

Where emoluments were originally granted both 
for jadaba and for kattakalva (repairs of channols) 
services but have recently been treated as belongiug 
tojaduba service alone, the inam is outside the 
provisions of the Regulation. 

Second appeals from the decrees of the 
Temporary Subordinate Judge’s Court of 
Vizagapatam in A. S. Nos. 113, 120, 121 
and 112, presented against the decrees of the 
Court of the District Munsif of Chodavaram, 
in O. S. Nos. 41, 45, 42 and 44, respectively. 

Mr. S. Srinivasa Áiyanger, for the Appel- 
Jant. 

Mr. V. Ramesdm, for the Respondents. 

Judgment. —In Second Appeal No. 
1569 of 1909, the plaintif (appellant) was 
the vendee of the 5th defendant and 6th 
defendant's deceased husband, who held the 
plaint. lands as service Inam. They mort- 
gaged the lands to defendants Nos. 1 and 2 
in 1892 and in 1898 Government resumed the 
Inam and imposed full assessment. On the 
strength of his sale-deed patla was transfer- 
red in plaintiff’s name. 

Two main questions are raised in this 
appeal. Ilt is first contended that the re- 
sumption by Government put an end to all 
prior encumbrances and that the issue ofa 
ryotwari patta amounted to a re grant. Ad. 
mittedly, Government have actually resum- 
ed possession of the land, which was in the 
possession of the mortgagees from the date of 
mortgage. We think, therefore, that the so- 
called resumption did not operate to extin- 
guish prior encumbrances. In a somewhat 
similar case of resnmption by a zemindar the 
Privy Council remarked: “The resumption 
consists in putting an end to the grant, re- 
mibting the services and requiring them to 
pay the full assessment.” It does not appear 
that an absolute dispossession was either 
attempted or intended in Unidi Rajaha Raji 
Venkataperumal Rowze v. Pemmasamy Venka- 
tadry Naidco (1). A similar view was taken 
in Gunnaiyan v. Kamakchi Ayyar (2) and by 


the Full Bench in Lakshmipati v. Bommzreddi- 
(1) 7 M. T. A. 128 ab p. 142, 4 W. R. (P. C.) 121. 
(2) 26 M. 339. 
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palle Chelamayya (3) in the ease of enfran- 
chised Inam. The case, Ekambara Aiyyar v. 
Meenatchz Ammal (4), is only an authority i in 
cases of forfeiture by a tenant and is applicable 
here. : We must, accordingly, find this point 
against the appellant. 

Thes econd contention is, that the mortgage 
to defendants Nos. 1 and 2 was invalid, the 
Inam being inalienable under section 2 of Re- 
gulation VI of 1831. This point was not taken 
in the first Court, but was raised in the lower 
Appellate Court, because first defendant had 
proved in the trial that the original grant 
had been made for jadaba (bearer) service and 
also for kattal:alva (repairs of channels) ser- 
vice. This plea had been put forward as an 
argument against the validity of the resump- 
tion by Government, and the applicability of 
Regulation VI oi 1831 does not appear to have 
been considered in that Court. It has been 
found that the original grant of the plaint 
Inam, which was before the Inam Settlement, 
was for both services, and no doubt Katta- 
kalva service partakes of the nature of a pub- 
lic service. In recent times, however, we 
find that the Inam has been treated as one 
purely forjadaba service. It was so treated 
by Government on resumption and it was so 
treated by plaintiff in his plaint. Section 2 of 
Regulation VI of 1831 runs as follows: “All 
emoluments derived from lands which have 
been annexed by the State of hereditary 
village and other officers of Revenueand Police 
Departments * * * are inalienable.” Even if it 
can be said that the katéakaiva service is ren- 
dered by the holder of such an office, which is 
very doubtful, the jaduba service is undoubt- 
edly a personal service and outside the Regu- 
lation, and in this case the emoluments were 
originally granted for both services and have 
recently been treated as belonging to the ja- 
daba service alone. In our opinion, therefore, 
plaintiff has failed to prove that the plaint 
land comes within the provisions of Regula- 
tion VI of 1831. We may remark that this 
is not surprising as no evidence was let in on 
the point, which did not form part of plain- 
tiff’s original case, 

In view of the above, it is unnecessary to 
decide whether plaintiff's claim is barred by 
limitation as the alienation to defendants Nos, 
l and 2 is valid and binding on plaintiff. 

The appeal is dismissed with costs. 

Anpeal dismissed, 


(3) 30 M. 434; 17 M. L. J. 101. (4) 27 M. 401, 
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ABDUL HOSSAIN £. RAM CHARAN LAW. 


(s. c. 88 C. 687) 

CALCUTTA HIGH COURT. 
APPRAL FROM ORIGINAL Civiu No. 42 or 1910. 
Ix Suit No. 490 or 1909. 

"May 10, 1911. E 
Present:—Sir Lawrence Jenkins, KT., 
Chief Justice, and Mr. Justice, Woodroffe. 
ABDUL HOSSAIN—P.aintiv¥y—APPELLANT 
versus: 
RAM CHARAN LAW -—DERFSNDANT— 
RESPONDENT. . 
` Footings to wall —Ewistenoe for great length of time— 
Ewtension of cornice corresponding wit extensions of 
footings —Inference—Irespass—Mandatory injunction— 
Specific Relief Act (I of 1877), s. 55. 

Where certain footings to the wall of a house had 
been in existence for a great length of time and the 
Jateral extension of the cornices of the house corres- 
ponded with the extension of the footings, it was 
presumed that the land covering the footings be- 
longed to the owner of the wall. 

The defendant erected a wall quietly and promptly, 
on the land covered by the footings to a wall belong- 


< ing to the plaintiff who immediately brought a suit 


e 


for a mandatory injunotion for the demolition of the 
defendant's wall. 
Held, that tho plaintiff was-entitled to a deoree. 


^ Appeal from the decree of Mr. Justice 


Pletcher, dated April 4th, 1910 dismissing 
the plaintiff’s suit. d 


-Mr: Braunfeld (with him Mr. Morison), for ` 
ihe Appellant. ' 


'' Mr. Mehta (with him Mr. B. C. Mitter), for 
the Respondent.. . fs 
Judgment. 

Jenkins, C, J.—The litigants in this suit are 
two neighbouring house owners, the plaintiff 
being- the owner of No. 17, Ezra Streer; 
and the defendant of No. 16, Ezra Street, 
in the town of -Caleutta, and the point in 
dispute is.whether a wall which in December 
1908 or February 1909 was erected by the 
defendant in the immediate proximity of the 
plaintiff's premises was or was nob a wrongful 
encroachment entitling the plaintiff to relief 
in this Court. ` 


The plaintiff alleges that the wall was 
built on his land, and that ib, therefor», con- 
stituted a. trespass. The defendant, on the 
other hand denies this, and he goes on to, plead 
that even if it was builb on the plaintiff's 
land, still it occupied the site of an old wall 
of his on that land which had stood there 
for more than thirty years; and so, he 
gays, any claim by way of trespass now fails. 


The case came in the first instance before 


Mr. Justice Fletcher who decided in the de- 
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fendant’s favour, his view being that the 
plaintiff had failed to establish that the 
site of -the wall as it now stands was the 
property of the plaintiff. Onthe second point 
he expressed no definite opinion. 

We first then have to see how far the 
plaintiff has süeceeded in establishing his 
title to this piece of land, apart from any 
possible subsequent encroachment. The 
southern wall of No. 17, Ezra Street, faces 
in partona public lane and in parb on a 
-portion of the premises No. 16, Ezra Street. 
-Àt the base of this wall there now exists, 
and there has existed ever since the wall 
was constructed, a spreading course or 
footings of the width of 13 inches on the south 
side of the wall of No. 17. It is on these 
footings that the defendant's - wall stands. 
Now, are these footings within the limits of 
the plaintiff's land? Itis not suggested that 
the title-deeds in this case contain anything 
that is opposed to that view. The descrip- 
tion of the parcels in the deed brought to 
our notica certainly does not negative the 
idea that these" footings were built within 
the limits of the plaintiff’s land. On the 
other hand, we have it that these footings 
have baen there fora great length of time, 
‘and:I think itis a fair presumption, in the 
‘circumstances of the case, to hold that they 
were not placed there wrongfully. I see no 
ground for presuming a trespass on the part 
of the plaintiff's predecessor when he eon- 
structed that well. The inference that I 
would rather draw would be that when 
thes» footings were placad in tha position 
that they now oecapy, they were placed 
within the limits of the land belonging to 
the plaintiff's predecessor and now belonging 
to the plaintiff. This view, I think, receives 
səmə corroboration from the fact that the 
lateral extension of the cornices of this house 
towards the south corresponds precisely with 
the southern extension of these footings. 

Before us, indeed, no serious attempt has 
been made to support this finding of the 
learned Judge, and I do not hesitate to come 
to the conclusion” that the plaintiff has 
established that these footings are within the 
Jimi& of his property. While the defendant 
has not sought to sustain his case on the 
ground which found favour with the learned 
Judge he has urged beforee us, and has made 
it his principal point, that the new wall of 
which complaint is now made in fact occupies 
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the site of an old wall that stood there for 
more than thirty years. If that be so, ob- 
viously he would have a very good answer 
to the plaintiff's claim. 

Now, how does the case stand as to that? 
The onus clearly rests on the defendant. 
Has he discharged that onu s? 

[After discüssing the evidence his Lord- 
ship said: —] 

These circumstances appear to me nob 
merely to throw considerable doubt on the 
evidence of the defendant but convince me 
that the old wall of the porch was, a8 the 
plaintiff maintains, nob fash with the wali 
of No. 17. Therefore, the defendant's plea 
that his new wall occupies the site of the old 
wall faile. The just conclusion from this 
ia that there has been an unlawful encroach- 
ment, Now, if that be so, there is a wrong 
in respect of which the plaintiff is entitled 
io a remedy. In the prayer of his claim 
he seeks a declaration, a mandatory injunction 
and damages. In the view I take it is 
unnecessary to enter into the question of 
damages, but I think the plaintiff is entitled 
to a mandatory injunction and in the circum- 
stances ib appears to me that, that is his 
proper remedy. To begin, with I donot think 
that there has been any delay or acquiescence 
on the plaintiffs part. There is a confiicb of 
evidence on this point as between Abdul Ali 
and Ram Charan Law, and of the two versions 
I prefer that of Abdul Ali. liis true that 
the wall has been completed or was com- 
pleted before the suit was brought, still we are 
here concerned with trespass on the land of 
the plaintiff, a trespass not carried oub as the 
result of long and continuons work, but of 
work completed quietly and promptly : nob 
only has a trespass been committed, but the 
trespass is one which stil continues and will 
hereafter continue to be committed as long 
as the wall remains in its present aite. That 
being so, 1 think the proper remedy is by 
way of mandatory injunction. The care 
appears tome to come clearly within the law as 
established in Chapter X ofthe Specific Relief 
Act, and I think that, in accordauce with what 
is provided in section 55, it will be right for us 
to compel the defendant to pull down so 
much ofthe wall as is an encroschment on 
the land of the plaintiff, that is {to say, 80 much 
of the wall as stands over the 13 inches to 
which the plaintiff has established his title 
in this sit. As I have said, there is no 
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case for damages, but the plaintiff will get 
his costs both of the suit and the appear 
from the defendant. < i 

A month's time is allowed to pull down 
the wall, with liberty to apply if necessary. 

Woodroffe, J. —I agree. 

Appeal allowed. 

Attorneys for the Appellant:—Messrs. 
Bonnerjee and. Bonnerjee. 

Attorney for the Respondent:—Mr, R. 0. 
Hazra. 


i (s. c. 38 C. 694.) : 
CALCUTTA HIGH COURT. 
ORIGINAL Ürvrz, Sore No. 1009 o 1909. 
May 17, 1911. 

Present:—~ Mr. Justice Stephen. 
BIJOY KRISHNA KARMAKAR— 
PLAINTIFF 
VETSUS 
RANJIT LAL KARMAKAR— 

: DEFENDANT. 

Hindu Law —Adoption —Power of adoption fo two 
toldows— General rule—Prior right of senior widaw— 
Anumatipatra— Construction—Simultaneous or 3ucces- 
sive adoption, 

-Where two Hindu widows have the power to adopt. 
the general rule is that tho senior widow has a 
right to exercigo her power of adoption before the 
junior one does so. 

Rakhmabai v. Radhabai,5 Bom. H. O, R. (App) 
181; Amava v. Mahadgauda, 22 B. 416 and Mondakini- 
dasi v. Adinath Dey, 18 C. 69, relied upon. 

A junior widow has no right to adopt unless the 
senior widow has refused to do so, 5 
. Where a Hindu gave power to his two widows to 
adopt in these terms :—‘ Each of my two wives shall 
be at liberty to adopt three sons successively, that 
is one after another"; 

_ Held, that the document did not sanction a 
simultaneous adoption, but left the power of adoption 
to be exercised according to the general Jaw, and 
that its effect was to give a power of adoption to 
the two widows successively, and that under -the 
terms used the junior widow had no power to 
adopt till the senior widow had exhausted her right 
or refused to use it. i 

Messrs. N. N. Sórear and O. O. Ghose, for 


the Plaintif. 

Messrs. I. B. Sen and P. 
Defendant. 

Judgment,—The question I have to 
decide in this ease, is which of two adoptions 
is legal. The facts are simple and, if I accept 
allthe evidence that has been given before 
me, ara as followsex—One Shib Krishna 
Karmakar, a Hindu governed by the Ben- 
gal School of Hindu Law, and a Sudra by 


Miller, for the 


Vol. X 11] 
"BIJOY KRISHNA 9. RANJIT LAL. 


caste, died on the 29th Noyember, 1903, 
leaviug two widows, Biraja Sundari, the 
senior, and Shashibala Dasee, the junior. 
The day before his death he execnted an 
anumutipatra, the translation of which is as 
follows: —‘‘Anumatipatra for taking adopted 
Bonis executed to the following effect by Sri 
Shib Krishna Karmakar, father's name the 
late Ramkristoo Karmakar, by occupation 
gold and silversmith, inhabitant of Sabhar, 
in favour of the first wife Sreemutty Biraja 
Sundari Dasée and the second wife Shashibala 
Dasee. I am now ailing, having been at- 
tacked with "cholera, There is no knowing 
what may happen to the transient body. I 
have no son born of my loin, although, in the 
hope of perpetuating the generation, I have 
married two wives successively, but up till 
now no son has been born. Consequently, by 
this anumatipatra Iam giving permission in 
writing that when I shall be no more, each 
of my two wives shall be at liberty to act 
according to their own religious tenets by 
adopting three sons successively, that is one 
after another. It is also permitted that each 
of my wives shall live in my ancestral dwell- 
ing-house with her adopted son. On the 
other hand, if she goes to livein another 
place with her adopted son, she shall not 
have any right to the moveable and im- 
moveable properties to be left by me.” 
Acting under the power conferred on her 


-by this instrument, Shashibala, the younger 


widow, adopted the defendant on the 
13th April 1905. Biraja Sundari, the elder 
widow, subsequently, that is, on the 9th 
March 1908, adopted the plaintiff, for whom 
She is acting as next friend in the pre- 
sent suit. This suit is brought to have 
it declared that the adoption of the defendant 
is void and inoperative, and that the plaintiff 
has been validly adopted. The plaintiff has 
satisfactorily proved that his adoption was 
performed in a valid and regular manner, 
and it isnot sought toimpugn its validity on 
any ground except that the defendant had 
been previously adopted, a point which 
itis admitted is conclusive if it is sub. 
stantiated. The plaintiff does not admit 
that, the earlier adoption was satisfactorily 
proved, alleging that the circumstances of 
the adoption are so suspicious that I ought 
not to accept such evidence as there is of the 
identity of the adopting womaa with Shashi- 
bala. He also argues that, supposing the 
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earlier adoption was regular in point of form, 
the younger widow had no power to adopt 
till the elder widow had refused to adopt. 
The plaintiff bases his legal argument on the 
decision in Rakhmabai v. Radhabai (1). In 
that case the deceased husband gave no 
power to adopt, bub by the law prevalent in 
Bombay ib was held that a widow had a right 
to adopt, and the senior widow had a right 
to adopb without the consent of the junior. 
This ease was followed in Amava v. Mahad- 
gauda (2), and was approved of in Mondakini 
Dasi v. Adinath Dey(3), where it was held 
that when a power was given to two widows 
to adopt a particular person, the younger 
widow had power to adopt on the refusal of 
the elder to do so. 

These cases do not, it will be observed, 
completely cover the present, but they re- 
cognise the prior claims of the senior widow in 
a way that suggests that where two widows 
have a power to adopt, the general rule is that 
the senior widow has a right to exercise her 
power of adoption beforr the juuior one does 
so. In the text books it is laid down that 
the junior widow cannot adopt without the 
consent of the senior widow, unless the latter 
is leading an irregular life : see Mayne, para. 
118, and West and Buhler, Bk. iii, s. iii, B 
3, 16, p..¥76. Counsel for the defeadant 
does not ‘deny that the law is so, as far as 
Bombay is concerned, but suggests that the 
law is not the same in Bengal. This conten- 


-tion seems to me to be baseless, particularly 


in & case like the present, where there seems 
to be no difference in the classes of the hus- 
band and the two widows, for the law laid 
down in Rakhmabai v. Radhabai (1) depends 
ultimately on the text quoted from Vishnu 
in Art. XLIX of Book IV of Colebrook's 
Digest. and perhaps on that quoted from 
Dackshaiyana, Art. LT, and both of these 
writers are, I understand, of as much autho- 
rity in Bengal as they are in Bombay. Jn 
addition to this, Counselfor the defendant 
has not attempted to show me any authority 
for the rule which he suggests applies, 
namely, that the first adoption should prevail, 
whichever widow adopts, a rule the demerits 
of which I need not discuss. 

‘rhe result is, that I hold that, apart from 
the terms of the anumatipatra, the junior 

a 5 B. H. C. R. App. 181. 

2) 22 B. 416, 

(8) 18 C. 69, = 
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widow had no right to adopt before the senior 
widow had refused to do so. 

As to the terms of the anumatipatra, a 
consideration of their conlents only makes the 
plaintiff's case stronger. It isto be observed 
that in the Bombay cases there was no specific 
authority to adopt. In Bengal, of course, 
there must be such an authority, and in this 
case itis the anumatipatra that I havequoted. 
It is suggested by the defendant that that in- 
strument gives a power to the two widows to 
adopt simultaneously, and that, as I under- 
stand the argament,the «hole deed is,therefore, 
bad, as simultaneous adoptions are illegal. The 
proper consiruction of the document seems to 
me, however, to be quite contrary to this view. 
According to the decisions in Akhoy-Ohunder 
Bagchi v. Kalapahar Haji (4), which is also 
the authority for saying that simultaneous 
adoptions are illegal; as also by the general 
rules Of construction, I must read the anu- 
matipatra as enjoining something in eccordance 
with the law if I can.. If it leaves the power 
to adopt to be decided by the question of 
which widow adopts first, it may sanction 
a simultaneous adoption. I, therefore, hold 
that it did not have this effect: but left the 
power of adoption to be exercised according 
to the general law, and enforced this by 
indicating which was the senior and which 
the junior widow: that its effect was_to give 
& power of adoption to the two widows 
successively, and thabunder the terms used 
the junior widow had no power to adopt till 
the senior widow had exhausted her right 
cr refused to useib. Theterms of the docu- 
ment will fully bear this construction; and it 
probably accords with the testator’s inten- 
tion. Tre plaintiff must accordingly suc- 
ceed on the point of law, and-it is not 
necessary thatI should decide the question 
of fact. 1 may say, however, that, while 
on Mr. J. C. Dutt’s evidence there can be* no 
doubt that a ceremony of adoption was gone 
through in relation to the defendant, its 
circumstances were suspicious. It was 
performed in Calcutta, without the presence 
of any members of Shib Krishna’s. family, 
and seems never-to have produced any prac- 
tical consequences. A document of some 
kind was signed, but is not produced. Mr. 
Dult.is the only witness who speaks to the 
ceremony whose word I can trust, and he was 


present practically in his professional 
(4)-12 C. 466; 12 I. A. 198. 2 
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capacity. Hs indentification of Shashibala 
as being the person who took she child in 
adoption is weak. These matters are all 


‘suspicious, and had I to decide the case on 


the question of fact, they would have to be 
carefully considered. As it is, however, I 
need nob express anyopinion on this part of 
the case. .. ; . 

I find for ihe plaintiff, and give judgment 
for him with costs on scale No. 2. 


Judgment for plaintif. 


€ (s. c. 14 C. L. J. 810.) 
CALCUTTA HIGH COURT. 
SEGOND Civit APPEALS Nos. 1188. AND 1189 

or 1892. É 
July 20, 1693. 
Present: —Mr. Justice Macpherson and 
Mr. Justice Banerjee. ‘ 
KALI CHANDRA HOM CHOWDHURY 
PLAINTIFF—APPELLANT 
versus . 
RAM HARI DEY—Derenpaxt— 
RESPONDENT 
“AND . 
KALI OHANDRA HOM CHOWDHURY 
i PLAINTIFF— APPELLANT 
versus 
NABA KISHORE DEY-—DzrsspANT— 


RESPONDENT. 

Landlord and Tenant—Rent suit —Esiate. purchased 
by Government at revenue sale—Settlement of taluk 
with talukdars, effect of — Rent suit based on gabuliat not 
proved— Admission by defendant that certain amount 
payable as rent to third party —Admission whether 
evidence of sum to be allowed for use and occupation — 
Issue without objection Subject of decision —Objection 
in High Court that issue should not have been raised, 
whether tenable—Plearings. 

An estate comprising a taluk S and many other 
taluks waa sold for arrears of Government revenue 
and purchased by the Government who continued 
to hold ihe estate as a khas mehal. For a good 
number of years, temporary settlements were made 
as regards taluk S with the talukdars, and” finally in 
1869, the taluk was separately assessed with Govern- 
ment revenue and formed into a separate estate 
with a separate ígwji number and settled with the 
talukdars: 

Held, that the effect of the settlement was to 
convert the taluk into a separate estate paying reve- 
uue to Government, and that the settlement having 
been made with and accepted by the talukdars, the 
talukdari interest did not continue to exist. 

A suit for rent was based on a gabuliat said to have 
been executed by the defendant for certain land 
included in the estate S which the plaintiff pur- 
chased at arevenuo sale. The defendant denied. the 
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execution of the gabuliat and said shat there was 
a shikmi taluk intermediate between his holding and 
the proprietary right acquired by tho plaintiff by 
his purchase, and that the rent was paid to the 
shikmi talukdars. The qabuliat was not proved: 

Held, that although there was no admission by 
the defendant that the amount of rent was payable 
to the plaintiff, yet the statement that a certain 
sum was payable to the shikmi talukdars as rent was 
evidence of what would be a fair sum to allow for 
use and occupation. 

An issue was framed in the first Court as to 
whether the alleged shikmi taluk existed or not, 
Both parties went into evidence on that question and 
it was the subject of decision in both the Courts 
below: 


Held, that the defendant could nob raise any 
objection in the High Court that the Courts below 
should not have tried that issue. 


Appeals against the decrees of the Subordi- 
nate Judge of Mymensingh, dated. the 9th 
May 1892, reversing those of the Munsif of 
Netrakona, dated the 9th September 1891. 

IN S. A. No. 1188. 

Babu Tara Kishore Ohowdhwuiy, for the Ap- 
pellant. 

In S. A. No. 1189. 

Dr. Bash Behary Ghose and Babu Tara 
Kishore Chowdhury, for the Appellant. ° 

Babu Jogesh Chunder Hoy, for the Respond- 
ent. 


Judgment.—This.is a suit for rent 
based on a kabulíat said to have been exe- 
cuted by the defendant for certain land 
included in an estate which the plaintiff 
purchased at a tale for arrears of revenue. 
The defendant denied the execution of the 
kabuliat, denied the relation of landlord and 
tenant, and said that there was a shikm? talun 
intermediate between his holding and the 
proprietary right which the plaintif had 
acquired by his purchase, and that the rent 
was paid to the shikmi talukdars. It may 
be noted that he was one of the. shikmi 
talukdars himself, his share being 1i gundas. 

Both the Courts have held that the kabulzat 
relied on by the plaintiff is not proved. 
The first Court, after laying down issues in 
connection with the shzkmi taluk and other 
matters which arose, held that the existence 
of the shzkmi taluk had not been established ; 
that the relation of landlord and tenant did 
exist; and the plaintiff was entitled to get for 
use and occupation the sam which, according 
to the defendant’s admission, would have 
been payable on account of rent to the shirmi 
lukdars. The lower Appellate Court has 
sed that decree, on the ground that the 
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existence of the shikmz taluk was proved, 
and that the plaintiff was not, therefore, 
the landlord of the defendant, The result 
of that finding was that the plaintiff’s suit 
was dismissed. 

The respondent, in addition to contending 
that the decision of the Subordinate Judge 
on the question of the shzitmz taluk was right, 
has endeavoured to support the decree by 
urging that the suit of the plaintiff ought 
to have been dismissed in the Court of first 
instance on the ground that the plaintiff had 
failed to prove the kabuliat on which he 
relied ; that having so failed the Court oughb 
nob have raised or gone into any other 
question. But we think it is too late for 
the respondent to take that ground. An 
issue was framed in the first Court as to 
whether the alleged shttmz taluk did or did 
not exist, Both parties went into evidence 
on that question and it has been the subject 
of decision in both the lower Courts, Pro- 
bably, if we had been trying the case as a 
Court of first instance we should have confine 
ed the issue to the genuineness of the 
kabuliat. We think the ease coming before 
us at this late stage, that we ought not to 
undo what has been done without any objec- 
tion being taken. 

There remains the question whether the 
Subordinate Judge was right in finding that 
an intermediate shikmi taluk existed. It 
appears that there was an estate comprising 
this taluk Sita Ram Surma and many other 
taluks which were sold for arreras of Govern- 
ment revenue and purchased by the Governa- 
ment who continned to hold the estate as a 
khas mahal. For a good number of years 
temporary settlements were made as regards 
this taluk with the falukdars, and finally, 
in the year 1869, the taluk was separately 
assessed with Government revenue and 
formed into a separate estate with & separate 
towjt number and settled with the talukdars, 
and the effect of that settlement, as shown 
in the sannud which was given to the de- 
fendant, clearly was, in our opinion, to con- 
vert the taluk into a separate estate paying 
revenue to Government. That settlement 
having been made with, and accepted by, the 
talukdars, we are unable to say how the 
talukdar? interest continued to exist. The 
conclusion of the Munsif on that point ap. 
pears tous to be correct, and that of the 
Subordinate Judge, wrong. 
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Then, excepbion has been taken on the part 
of the respondent to any decree being given 
for rent for use and occupation, on the 
ground that there is no sufficient evidence on 
ihe plaintiff's side to prove the sum which 
has been allowed on that account. Both 
the Couris have relied on an admission of the 
defendant. This admission was that the 
rent which he paid for his jote (admittedly 
the land for which rentis now claimed) to 
the shzkmidars was a certain sum. No doubt, 
there is no admission that the amount was 
payable to the plaintiff, but the statement 
is evidence of what would bea fair sum to 
allow for use and occupation. If there is no 
shikmi taluk, the plaintiff has succeeded to 
the right of the persons alleged by the defend- 
aut to be the shtkmidars. 

A good deal of stress has been laid upon 
the hardship which might result to the de- 
fendant if the shtkmidavs, who are no parties 
to the present case, should hereafter sue the 
defendant for rent. Not being concluded by 
this decision, they might, of course, bring a 
suit for that purpose. But the provisions cf 
the Bengal Tenancy Act enable the defendant 
to deposit the rent if there is a bon fide dis- 


pute as to the person who is entitled to receive. 


it, or, if he chooses to wait until the suit is 
brought to deposit it in Court, leaving the 
claimants to fight out the matter as between 
themselves. On the whole we think, that no 
great risk or hardship is incurred. 

T'he decision of the Subordinate Judge is, 
in our opinion, wrong on the question of the 
existence of a shzkmz taluk, and his decree 
must be set aside and that cf the Munsif re- 
stored with costs in this andthe lower Appel- 
late Court. 

Appeal No. 1188 is dismissed as no appeal 
les. No question of title as between parties 
having conflicting claims has been decided 
and the matter in dispute is of a value‘ess 
than 100 rupees. The appeal is dismissed 
without costs, the respondent nob appearing. 


Appeal No. 1189 allowed : 
Appeal No. 1188 dismissed. 
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« (s. c. 38 0. 639.) 
CALCUTTA HIGH COURT. 
REGULAR Crvin, ApepgAL No. 389 or 1908. 
August 8, 1910. 

Present; —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. | 
RAJLAKSHMI DASEE—PLAINTIFF — 
APPELLANT 
versus 


KATYAYANI DASEE AND OTHERS — 


DEFENDANTS —RESPONDENTS. 

Jurisdiction —Court having no jurisdiction—Judg- 
ment, nullity—Effect of judgment—Jurisdiction whether 
may be conferred by consent of parties —Under-valuation 
of suit—Appeal in wrong Court—Judgment of Appel- 
late Court, effect of —Üonsent-decree —Stranger made 
party to appeal—Hindu widow—Consent-decree, if 
binding on reversioner—Compromise—Beyond scope of 
suit—Crvil Procedure Code (dct XIV of 1882), s. 375, 


Ifa Court, either original or Appellate, has no’ 


jurisdiction over the subject-matter, its judgments and 
orders are mere nullities and have no effect either 
as an estoppel or otherwise, and may not only be 
set aside atany time by the Court in which they 
are rendered, bat be declared void by every Court 
in which they are presented. ; 

Ferguson v. Mahon, 11 A. and E. 179; 62 R, R. 301; 
3 P. & D. 143; 9 L. J. Q. B. 146; Briscoe v. Stephens, 2 
Bing. 213; 27 R. R. 697; 9 Moore 413; 3 L. J. (o. s.) C. 
P. 257; Buchanan v. Rucker, 9 East 192; 9 R. R. 531; 
1 Camp. 63; Attorney-General v. Hotham, T. and R. 
203; 24 R. R. 21; 3 Russ. 415; Perkin v. Proctor, 2 Wil- 
son 382; E» parte Kinning, 4.0. B. 607 at p. 525 “and 
Brown v. Compton, 8 T, R. 424, relied upon. "i 

Jurisdiction over the subject-matter is given only 
by law, aud cannot ba conferred by conseut of par- 
ties. Accordingly, where an Appellate Court does 
noi possess jurisdiction to review the action of the 
Cotirt below, jurisdiction cannot be conferred upon 
it by consent of the parties, and any waiver on their 
part cannot make up for the lack or defect of juris. 
diction. 

Gurdeo Singh v. Chandrikah Singh, 86 C. 193; 5 C. 
L. J. 611, 1 Ind. Cas, 918, Baij Nath Singh v. Gajraj 
Singh, 7 A. L. J. 675; 6 Ind. Cas. 464; Gooroo Persad 
Roy v. Juggobundhoo Mozoomdar, W. R. (F..B.) 15; 
1 Hay 228; Golab Sao v. Chowdhury Madho Lal, 9 C. 
W. N. 956,20. L. J. 384; Ledgard v. Bull, 9 A. 191; 
13 I. A. 184, Minakshi Naidu v. Subramanya Sastri, 
11 M. 26; 14 I. A. 160, Lawrence v. Wilcock, 11 A: 
and E. 941; 3 P. D. 536; 8 D. P. C. 681; 8 L. J. Q. B. 
284; Reg. v. The Judge of the County Court of 
Shropshire, 20 Q. B. D. 242 at p. 248; 67 L. J. Q. B. 
143; 58 L. T. 860; 36 W. R. 476 and In ve Aylmer, 20 
Q. B. D. 258 at p. 262, 67 L.J. Q. B. 168; 86 W. R 
231, relied upon. : 

By reason of a deliberate under-valuation of a 
suit, the appeal was taken to the District Judge's 
Court which had no jurisdiction over the subject- 
mattor of the litigation as a Court of Appeal, and 
the jurisdiction of the High Court was ousted. In 
the Court of the District Judge one K was 
irregularly brought on the record without any order 
of the Court, and a consent-decree was made betwee: 
the parties to the suit and K.: 

Held, that the consent-decree was not binding 
the estate in the hands of the reversionary heir. 


rod 
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A consent decree is just as binding on the parties 
to the proceeding as a decree after a contentious trial 

Nicholas v. Asphar, 24 C. 216; In re South American 
and Mexican Co., (1895) 1 Ch. 37, 46 L. J. Ch. 189; 
12 R. 1; 71 L. T. 694; 43 w R.18Y and The Bellcairn, 
(1885) 10 P, D. 161; 55 L. J. P. 3; 53 L. T. 686; 34 W. 
R. 55, followed. 

But such decree cannot operateto the prejudice of 
persons not parties to it. 

Huddersfield Banking Co. Ld., v. Lister (1895) 2 Ch. 
273, 12 R. 331; 72 L. T. 708; 43 W. R. 567; 64 L. J, Oh. 
523, relied on. 

A consent-decree made between a Hindu widow 
with a qualified interest in the estate of her husband, 
and other persons who claimed title in that property, 
is not binding upon the reversionary heir to the 
estate. 


Sheo Narain Singh v. Khurgo Koerry, 10 C.L.R. 837; 4 


Roy Rodha Kissen v. Nowratan Lal, 6 C. L. J. 490, at p. 
525; Asharam v. Chandi Charan, 13 C. W, N. 147; 2 
Ind. Cas. 549, relied upon. 

Imrit Konwar v. Roop Narain Singh, 6 C. L. R. 76, 
explained. 

Katama Natchiar v. The Raja of Shivagunga, 9 M. I. 
A. 539; 2 W. R. 31, Sant Kumar v. Deo Saran, 8 A. 865, 
Jeram v. Veerbai, 5 Bom. L. R. 885, Gobind Krishna v. 
Khunni Lal, 29 A. 487; 4 A. L. J. 865; A. W.N. 
(1907) 151 and Mahadei v. Baldeo, 80 A. 76; 6 A. L. 
J. 43; A. W. N. (1908) 16, referred to. 

“A. consent- decree which goes beyond the scope of 
the suit is in contravention of section 375 of the 
Civil Procedure Code of 1882 and is, consequently, 
bad and not binding. 


Appeal from the decree of the Sub-Judge 
of 24.Pergannahs, dated May 11, 1908 

Babus Mohendra Nath Roy, Biraj Mohan 
Majumdar and Mohini Mohan Chatterjee, for 
the Appellant. 

Mr. B. QOhakravart/, Babus Ramcharan 
Mitra, Umakale Mukherji, Dwirka Nath 
Ohakrazarté, Shamatul Chandra Datta, Naren- 
dra Ohandra Basu and Provash Ohandra Mitra, 
for the Respondents. 

Judgment,.-This is an appeal on be- 
half of the plaintiff in a suit for declaration 
that a consent decree to which she was not 
a party, is in no way binding upon bẹr in 
respect of the estate dealt with by that dec. 
ree. The subject-matter of the litigation, 
oub of which this appeal has arisen, belonged 
at one time to Rajballav: Seal, a wealthy 
Hindu of the Subarnabanik caste, who died 
on the lst June 1870, Two days before his 
death, Rajballav made a testamentary dis- 


position of his properties, moveable and im-- 


moveable, which were of considerable value 
and were situated principally in- the suburbs 
of this city. He left him surviving his 
widow, Mati Dasee, and three grandsons by 
a daughter born of another wife, both of 
whom had predeceased him. The relation- 
skip between the principal parties to the 
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Daughter, Lakhya Hira, 
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present litigation may be illustrated by the 
annexed genealogical table: 
(1) 
RAJBALLAV SEAL, 
died 10th i ane, 1870. 





a 
Fn | 

'Second wife, Third wife, 

Chandra Mani, Mati Dasee, 


died before 1870. died 27th September 1899. 





ae i 1870. 
C 








I) | 
( | ) | 
Kali Das Sen, Bhola Nath Sarthak  ' 
died 1908 Sen, defendant Chandra Sen 
No. 3. died 26th July 
. Bankim 1880. i 
Chandra Sen, | 
defendant No. 2. : | 
J 





Second adopted son, 
Amulya Charan, 
adopted 18th April 
1888; died Aptil 
1905. 


First adopted son, 
Jogendra Nath Segl, 
adopted 6th March 1818, 
died 30th November, 
1886; married Katyayani 
Dasee, defendant No. 1. 


Rajlakshmi 
Dasee aaa 


Sons. 
i (II) 
KANAI LAL SEN, 
ic ae No. 4. 





f 
Kabyayaui Dassee, 
married Jogendra 
_ Nath Seal. 


Upon the death of Rajballav Seal, Probate 
of his Will was taken out on the 16th July 
1870, by his exesutors, one of whom was his 
widow, Mati Dasee. On the 6:h March 
1872, Mati Dasee adopted Jogendra Nath 
who subsequently married Katyayani Dasee, 
the daughter of Kanai Lal Sen (the fourth 
defendant in the present suit). Jogendra 
died on the 30th November 1886, when he 
ig said to have been about 17 years old. He 
left him surviving his widow and an infant 
daughter, Rajlakshmi Dasee, ut that time 
less than a year old. Rajlakshmi Dasee has 
subsequently married one Bh$lanath Dhar, 
and sons have been born to her; she is the 
plaintiff in the present litigation. After the 


Amulya Charan, 
adopted by Mati Dasee. 
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death of the firs’ adopted .son, Jogendra 
Nath, Mati Dasee, purporting to act in ac- 
cordance with the provisions of the Will of 
her husband, took: in adoption Amulya 
Charan, the son of Kanai Lal Sen. In other 
words, Kanai Lal, who had previously given 
his daughter.in marriage to the first adopted 
son of Mati Dasee, upon the death of his son- 
in-law gave away his son to be adopted by 
Mati Dasee. Amulya Charan was never 
married, and died in April, 1905. Rajballav, 
as we have already stated, had, before his 
marriage with Mati Dasee, taken another 
wife, by name Chandra Mani, who prede- 
ceased him. By her he had a daughter 
Lakhya Hira, who also predeceased him. 
Lakbya Hira left three sons— Kali Das Sen, 
Bhola Nath Sen, and Sarthak Chandra sen. 
The youngest of these, Sarthak, died unmar- 
ried on the 26th July 1880, and whatever 
interest had been taken by him in the estate 
of his maternal grand-father, Rajballav, 
vested in his. brother Kali Das and Bhola 
Nath. Kali Das died in 1905, and left a son 
Bankim Chandra, who is the second defend: 
ant in this suit. Bhole Nath is the third 
defendant. Kanai Lal Sen is the fourth 
defendant. Katyayani Dasee, the widow 
of Jogendra and mother of the plaintiff, is 
the first defendant. The fifth defendant, 
Shib Krishna, is a mortgagee from the second 
and third defendants, while the sixth defend- 
ant, Barada Kanta, is a receiver appointed 
by the Court in a previous suit relating to 
the subject-matter of the present litigation. 
The plaintiff seeks for a declaration that a 
consent decree which was made in a previous 
litigation between the first four defendants, 
is in no way binding upon her as the rever- 
sionary heir to the estate of her father, 
Jogendra Nath Seal. In order to make the 
relative positions of the parties intelligible, 
and to enable us to appreciate the questions 
raised in the present litigation, it is essential 
to set out in full detail the circumstances of 
the previous litigations relating to the estate 
of Rajballav Seal, and to explain how the 
consent decree now impeached came to be 
made. We may add that the facts we are 
about to narrate are all matiers of record, 
and have been derived from the records of 
the previous litjgations, which, at the request 
of the parties, wa have called for ard minutely 
examined. - i 


Upon the death of Rajballav Seal and after, 
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Probate of his Will had been taken ont by the 
executors mentioned therein, tbe estate came 
into their hands. Underthe provisions of 
the Will the income of the estate had to be 
divided in certain proportions between the 
grandsons of the testator on the one hand, 
and the widow onthe other. On the 2lst~ 
July 1890, the surviving grandsons, Kali 
Das and Bhola Nath, commenced an action 
on the Original Side of this Court (Suit No. 
336 of 1890) for cunstruction of the Will of 
Rajballav Seal, for determination of the 
rights of all parties thereunder, foradministra- 
tion of the estate, for accounts and for other 
incidental reliefs. The defendants to this 
action were the widow, Mati Dasee, executrix 
to the Will of the testator, Henry Remfry and 
Bholanath Chunder, the other two executors 
mentioned in the Will, Amulya Charan Seal, 
the second adopted son taken by Mati Dasee, 
and Katyayani Dasee the widow of tbe first 
adopted son, Jogendra Nath; Mati Dasee re- 
sisted the claim, substantially on the ground 
that the charges of misconduet were wholly 
unfounded, that, upon a proper construction of 
the Will, the then plaintiffs were not entitled 
to afourth share of the income claimed by 
them, that they were at best entitled to 
maintenance, and that they had been pro- 
perly maintained by her since the death of 
the testator. The other executors, Remfry 
and Chunder, denied all liability, on the 
ground that they had retired from the office 
of executor, and that the estate had been 


managed by Mati Dasee alone. Amulya 
Charan Seal, represented by his natural 
father, Kanai Lal Sen, as his guardian 


ad litem, contended that he was not a 
proper or necessary party to the suit, and. a 
similar position was taken up by Katya- 
yani, who admitted in the second paragraph 
of her written statement that, since the 
death of her husband, she and her infant 
daughter lived with, and had been maintain- 
ed by, ker mother-in-law .Mati Dasee, up 
to the month of August 1890. On the 
8th April 1£92, Mr. Justice Trevelyan made 
a preliminary decree in the suit. He dis- 
missed the suit against the defendants other 
than Mati Dasee, that is, as against the 
two executor-defendants, the second adapted 
son and the widow of the first adopted son. 
He declared, however, that the plaintiffs, 
Kali Das and Bhola Nath, were entitled to, 
a one-fourth share of the properties belong- 
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ing to the estate of Rajballav Seal, and he 
directed inquiries upon three points; namely, 
first, as to the extent of the estate of the 
testator, secondly, as to the net income of the 
residuary estate for the three years antecedent 
to the institution of the suit, and, thirdly, 
as to what portion of the income had been 
paid to the plaintiff and what, if anything, 
remained due to them. We have found, from 


an examination of the records, that a fair 


copy of the judgment upon which this dec- 


ree was based was never drawn up and 
Justice, Trevelyan, and the 


signed by Mr. 
only record of it in existence is the entry in 
the Court Minute Book of the 4th April 
1892. This entry shows thatthe question 


of construction of the Will was argued cn 
hehalf of the plaintiffs, while on behalf of. 


Katyayani and Amulya Charan, who were 


represented by the same learned Counsel, 


it was contended that they were not neces- 
sary parties, The Court thereupon deliver- 
ed judgment: “Declaration that the sons 
(grandsons) of the testator are entitled to 


this share (P) of the testator, which is one- 


fourth share of the property. They are en- 


titled to such share absolutely. That being 


so, they are entitled to a decree against 
Mati Dasee. As to Mati Dasee, there 
must be an inquiry as to what the estate 
of the testator consisted of at the time 


of his death and what the income of the 


residuary  estafe 
last three yeara, 
plaint, 


has been daring the 
before the fling of the 


think that the suit ought to be dismissed 


as against Mr. Remfry and also dismissed 
as against Mr. Sales’ clients (Amulya Charan) 


aud Katyayani Dasee), but Court will 
consider that question and will also consider 
the question of costs.” The question was, 
however, not further 
the 8:h April 1892, although the suit was 
expressly dismissed as against the executor 
Bholanath, the only order 


receive their costs out of the estate. Sub- 
sequently, the decree we have mentioned 
wag filed on the 13th February 1894. The 
inquiries directed by the preliminary decree 
were made ard the accounts 
due course, a report was submitted on the. 
8tst January, 1893, which showed that, so” 
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and what portion of the income has’ 
been paid to the plaintiffs and what re-. 
maius due to them. Court is disposed to^ 


considered, and on 


made as to 
Amulya and Katyayani was that they should’ 


taken. In 
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far from anything being due by Mati Dasee to 
the plaintiffs, Rs. 217 was due to her by 
the plaintiffs, together with c2rtain costa. 
On the 8th Saptember 1896, Mr. Justice 
Ameer Ali made a supplementary decree 
which defined the properties comprised in 
the estate of Rajbaliav at the time of his 
death and declared that the plaintifis had 
been over-paid. The decree, however, re- 
served to the plaintiffs liberty to apply to 
the Court for payment to them of a one- 
fourth shure of ihe income of the estate. 
Directions were also given in the matter 
of costs, to which detailed reference is not 
needed for oar present purposes. Subsequent- 
Ty, upon the death of Mati Dasee, Kanai 
Lal Sen, who claimed to be the sle executor 
under a Will, alleged to have been executed 
by her on the 10th February 1899, ap- 
plied to the Court on the 30:h November 
1899, to be substituted on the record as 
her representative-in-interest. A rule was 
issued, and the matter came to be heard 
by Mr. Justica Sale. Oa the 26th March 
1900, that learned Judge held that the pre- 
liminary decree had been made by Mr. Justice 
Trevelyan on the 8th April 1892, and what 
must be deemed as the final decree, had 
baen made by Mr. Justica Ameer Ali on the 
8th September 1896. He further observed 
that this latter decree was intended to be a 
final desree, excep as to one matter hio 
was held over; thatis, exceptin so far as 
Mr. Justice Amear Ali had reserved liberty 
to the plaintiffs to have the one-fourth’ 
share of the income of the estate paid to 
them; his decree must be taken to hava 
finally disposed of the suib which could no. 
longer be treated as a pending suit, excep 
for the payment of costs and such sums 
as might be due to the plaintiffs on aczount 
of the income accrued due during the life. 
time of Mati Dasee. The Court also ob- 
served that new matters had arisen owing 
to the death of Mati Dasee, and amongst 
these were the questions as to who was 
entitled to the estate, and whether it might 
nov be distributed among the persons 
entitled thereto, questions which must be 
dealt with, if at all, in a fresh suit sup- 
plemental or otherwise. In this view, 
Mr. Justice Sale discharged the rule, and, 
so far as we have besn able to gather from 
an examination of the entire records of 
that suit, no farther proceedings have boat 
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taken in the matter up to the present stage. 

The second litigation, in respect of the 
estate of Rajballav Seal, which we have next 
to examine, was commenced on the 9th 
October, 1901, in the Court of the Sub- 
ordinate Judge of the 24-Pergannahs by 
Amulya Charan Seal, the second adopted son, 
by his next friend and natural father, Kanai 
Lal Sen. 

The first two defendants in this suit were 
Kali Das Sen and Bhola Nath Sen, and 
the third defendant was the sister of the 
then plaintiff, Katyayani Dasee, the widow 
of the first adopted son, Jogendra Nath. 
This suit is referred to in the present pro- 
ceedings as Title Suit No. 127 of 1901, and 
it appears to have been re-nuinbered as 
No. 10 of 1902. In the plaint the suit was 
described as one for construction of the 
Will of Rajballav Seal, for possession of his 
estate, for partition and accounts, and ib 
was valued at Rs. 10,500. The case for 
the plaintiff was that, as the second adopted 
son of Rajballav, he was entitled under the 
terms of his testamentary disposition to a 
three-fourths share- of the estate left by 
him, and the first two defendants, the 
grandsons by the daughter, were entitled to 
the remaining one-fourth share of the estate. 
The plaintiff alleged that upon the death 
of Mati Dasee on the 27th September 1t99, 
the first two defendants took forcible pos- 
session of the entire estate, and that con- 
sequently he was entitled to have the Will 
construed and to be, placed in possession of 
his share of the estate. The first two de- 
fendants resisted the claim on the ground 
that the plaintiff had no title at all, that 
his adoption at a time when the widow 
of the first adopted son was still alive, was 
clearly void and ineffectual, and that consc- 
quently he was notentitled to obtain possession 
of any portion of the estate of Rajballav 
Seal. The third defendant, Katyayani 
Dasee, the sister of the plaintiff, who, as 
appears from the evidence in the present 
litigation, at that time as now acted under 
the advice and guidance of her father, who 
himself was the next friend of his infant 
son, the plaintiff, filed a written state- 
ment in which shé denied that the plain- 
tiff had any interest in the estate of the 
testator, except possibly that attributable 
to a right of* maintenance, She assert- 
ed that, as the widow of the first adopted son, 
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Jogendra Nath, she was entitled to an un- 
divided three-fourths share of the estate of 
Rajballav, which had vested in her husband, 
but had been wrongfully seized by the first 
two defendants. She prayed accordingly that 
an account might be taken of the estate as it 
existed at the time of the death of Mati 
Dasee, that the Will of Rajballav might be 
construed, that the rights of all the parties 
might be ascertained and declared and that 
a partition of the estate might bs effected 
and possession given of the different shares 
to the parties found entitled thereto. She 
added, in conclusion, that, if the Court 
determined that she was not entitled to a 
definite share of the estate, her right to main- 
tenance might be declared and made a charge 
thereon, The position, therefore, was that 
the plaintiff Amulya Charan and the third 
defendant Katyayani Dasee were agreed that 
the first two defendants, the grandsons of 
Rajballav, were nob entitled to more than a 
fourth share of the estate; aluhough nominal- 
ly arrayed one against the other, they were in 
fact united against their common enemy, the 
Sens, and their joint prayer in substance was 
that the three-fourths share which had been 
seized by the Sens, might be taken out of their 
hands and given over either to the plaintiff 
or to the third defendant. In fact, any other 
position was impossible, because the plaintiff 
ard the third defendant were entirely in 
the hands of their father, Kanai Lal Sen; 
the object of the suit was not so much 
to settle any real controversy between the 
brother and the sister, who had, by reason 
respectively of his adoption and her mare 
riage become brother-in-law and sister- 
in-law, as to recover the three-fourths 
share of the estate from the hands of the 
Sens.” That this was indubitably the true 
position, is clear from the admission made 
by Kanai Lal and Katyayani Dasee in the 
present litigation, that the arrangement 
between Amulya and Katyayani Dasee was 
that, whoever might be held by the Court to 
be entitled to the three-fourths share of the 
estate, upon recovery thereof, it would be 
equally divided between the brother and the 
sister. In truth, the fight was between 
Kanai Lal Sen on the one hand, and Kali 
Das Sen and Bhola Nath Sen, on the other. 
His object obviously was to recover the three- 
fourths share of the estate from the hands 
of these Jatter persons, and to have it equally 
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‘divided between his own son and daughter. 
The Sens resisted the-claim of the plaintiff; 
as wehave already stated, o» the ground 
that his adoption was invalid, because ib had 
baen made at a time when the widow of the 
first adopted son was alive. 

A preliminary issue was consequently raised, 
namely, whether the plaintiff was validly 
adopted, in view of the fact that the first 
adopted son had left a widow and a daughter. 
On the 5th January 1903, the Subordiuate 
Jadge held that, upon the death of the first 
adopted son leaving a widow and a daughter, 
her authority to take a second son in adoption 
came toanend, and that, consequently, the 
adoption of the plaintiff, Amulya, was wholly 
inoperative, and he was in no way interested in 
the estate or entitled to ma‘ntain a suit in 
respect thereof, In this view, the Subordi- 
nate Judge dismissed the suit, On the 9th 
February 1903, Amulya Charan appealed to 
this Court against the decree of dismissal, 
and the respondents to the appeal were the 
three defendants, namely, the two Sens and 
Katyayani Dasee. On the 28th March 
1903, the appeal was dismissed by this Court: 
Amulyt Oharan Seal v. Kali Das Sen (1). 
The learned Judges who heard the appeal 
-held that the adoption of the plaintiff was not 
valid, because the authority conferred upon 
Mati Dasee by her husband, to adopt a 
second son terminated when the fire& adopted 
son died leaving a widow and a danghter. 
The learned Judges, however, went on to 
examine another argument advanced on behalf 
of the appellant, namely, that upon a true 
constraction of the Will of Rajballav, his 
estate did not vest in Jogendra Nath before 
his death, that the widow of the latter, 
Katyayani, did not inherit any property 
from her husband, and that such share pf the 
property remained in Mati Dasee, with the 
resalt that she was competent to exercise the 
power vested in her as regards the adoption 
of asecond son upon the death of the first 
adopted son before attaining the age of 20 
years. The Court overruled this contention 
in the view that, as the scheme of the Will 
was that the estate should not vest in any 
person until the death of Mati Dasee, there 
was an intestacy as ‘to the corpus, so that 
the estate vested by law in the legal heir, 
Jogendra, and subsequently passed by succes- 


sion to his widow, Katyayani Dasee, 
XX) 82 ©, 861; 1 C, L. J. 270, 
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be observed that this view was nob only 
sufficient to defeat the claim of the plaintiff, 
Amulya, but also negatived the claim of 
the Sens, who, upon the common case of the 
plaintiff Amulya and Katyayani Dasee, were 
entitled to a one-fourth share of the estate. 
In other words, upon this view, Katyayani 
Dasee would be entitled, not to a three-fourths 


- share as claimed by her but to the whole of the 


estate. To put the matter in another way, 
this view not merely led to the dismissal of 
the suit of Amulya, but rendered inevitable a 
controversy between Kali Das and  Bhola 
Nath, on the one hand, and Katyayani, on the 
other. The result of the decision, as we shall 
see hereafter, did affect the conduct of parties 
in a subsequent litigation. For the present, 
we need mention only that the Court affirmed 
the decree of the Subordinata Judge and dis- 
missed the appeal. Amulya died shortly 
after, in April, 1908. 

The third litigation, the details of which 


“now require careful consideration and ex- 


amination, had been commenced by Katyayani 
Dasee on the 18th January 1903, in tho 
Court of th» Subordinate Judge of the 24- 
Pergannahs. It is important to observe the 
significance of this dite. The Subordinate 
Judge who tried the suit of Amulya Charan 
had, as we have already stated, dismissed it 
on the 5th January, 1903. The view taken 
by him was that the adoption of Amulya 
was invalid, so that Katyayani Dasee wai 
entitled to a three-fourths share as alleged 
by her, and Kali Das and Bhola Nath to 
the remaining one-fourth share, Although 
an appeal was preferred against this decree 
on behalf of Amulya Charan by his father, 
Kanai Lal Sen, the latter possibly anticipat- 
ed considerable difficulty in the way of 
success, and. consequently, within eight days 
of the dismissal of the snit of Amulya, he 
had dnother suit instituted by his daughter, 
Katyayani Dasee, for recovery of the estate. 
That he was the leading spirib in all these 
Jitigations, whether fought in the name of 
Amulya Charan or in that of Katyayani, is 
abundantly clear upon the evidence, and, in- 
deed, has not been seriously disputed before us. 
The parties defendants to the suit of Katya- 
yani Dasee were Kali Das and Bhola Nath, 
the two grandsons of Rajballav, Amulya 
Charan: Seal, the natural brother of the 
then plaintiff and second adopted son of Mati 
Dasee, and Barada Kanta Sarkar, an offi. 
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cer of the Court who had been appointed 
receiver of the estate in the suit of Amulya. 
It is necessary to observe that the suit was 
valued at Rs. 2,100, whereas the suit of 
Amulya Charan had been valued at Rs. 10, 500, 
and Court-fees were paid upon the smaller 
valuation, so that, whereas in the suit of 
Amulya, .Court-fees had been paid upon 
the plaint to the extent of Rs 490, Court-fees 
to the extent of Rs. 130 only were paid upon 
the plaint filed by Katyayani Dasee, although 
the subject-matters of the two litigations 
were identical. . 

The plaint in the suit of Katyayani Dasee 
asked for construction of the Will of Raj- 
ballav, for declaration of title, for recovery of 
possession, for partition and accounts, and for 
incidental reliefs. Katyayani Dasee alleged 
that she was entitled, as the "widow of 
Jogendra Nath, to a three-fourths share of 
the estate of Rajballav Seal, that the defend- 
ants Kali Das and Bhola Nath were entitled 
toa fourth share, and that consequently she 
-was entitled to recover possession of a three- 
fourths share.of the whole estate, which at the 
time was in the custody of the receiver. 
The first two defendants, Kali Das and 
Bhola Nath, resisted the claim on various 
grourds, some of them obviously idle and 
futile. They denied the gennineness of the 
Will of Rajballav; they questioned the factum 
and validity of the adoption of Jogendra 
.Natb, and contended that neither Jogendra 
‘nor the plaintiff, as his widow, was entitled 
_toany portion of the estate. The third de- 
fendant, Amulya Charan, filed a written 
statement through his natural father and 
guardian ad litem, Kanai Lal Sen, in which 
"he urged that, upon airue construction of the 
Will of Rajballav, the plaintiff had taken no 
interest in hisestate, that his own adoption 
was valid and operative, that, as such second 
adopted son, he was entitled to a three-feurths 
“of the estate, that he might be awarded such 
share, and that, if the Court should decide 
against him upon the question of title, pro- 
vision might be made for his maintenarce. 
The true position, therefore, in so far as 
"Kabyayani Dasee and Amulya Charan were 
_concerned, was precisely identical with what 
js was in the suit of Amulya Charan. The 
brother and the sister were united against 
their common foe, the Sens,in whose favour 
they conceded an one-fourth share of the 
esiate. As between themselves, Katyayani 
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Dasee urged that she was entitled to a three- 
fourths share, while Amulya controverted 
the claim mainly on the strength of the 
appeal which had already been preferred by 
him to this Court against the adverse decision 
in his suit. This obviously was the only 
position possible, for, as we have already 
explained, it was Kanai Lal Sen who managed 
the litigation on behalf of both the son and 
the daughter, who were at the time nominally 
arrayed against each other, but were, really 
united, as is now abundantly clear; for there 
was a secret understanding between them 
that, whoever might succeed, the estate 
recovered from the Sens, that-is, the three- 
fourths share, would be divided equally 
between themselves. The Subordinate Judge; 
upon these pleadings, originally raised nine 
issues. The firsb issue covered the question 
of limitation, the second” related to the ge- 
nuineness of the Will of Rajballav, and the 
third to the validity of the adoption of 
Jogendra Nath. The fifth issue raised 
the question of the true construction of the 
Will, the fourth expressly raised-a question 
includedin the fifth, namely, whether the 
husband of Katyayani Dasee was entitled to 
a three-fourths share of the estate; the sixth 
repeated the same question in aslightly varied 
form; the seventh and the eighth issues 
related to the question of the extent of the 
estate of Rajballav at the time of-the death 
of Mati Dasee and the liability of the Sens, 
defendants, to account therefor; the ninth 
raised the question whether Amulya Charan 
had any interest inthe estate. These issues 
were framed on the 17th June 1903, but, as 
the suit did not come on for trial till after the 
decision of the appeal preferred by Amulya 
Charan to this Court, three additional issues 
were raised on the 23rd November 1905. 
These issues were rendered necessary, be- 
cause after the decision of this Court in the 
appeal of Amulya Charan, Katyayani Dasee 
obtained an amendment of the plaint in her 
suit. She, or rather her father Kanai Lal 
Sen, was not slow to appreciate the effect aud 
to seek the benefit of the opinion expressed 
by this Court that, upon a true construction 
of the Will of Rajballav, there was an intes- 
tacy as to the corpus which had vested in 
Jogendra Nath and had subsequently passed 
by succession to Katyayani Dasee to the total 
exclusion of the Sens. Consequently, on the 
6th September 1905, she had her plaint 
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amended. She raised the value of her suit 
from Rs. 2,100 to Rs. 2,800 and paid ad- 
ditional Court-fees in respect of the increased 
amount. She prayed now for a declaration 
that she was entitled to the whole of the 
estate to the complete exclusion of the 
Sens. In fact, she put forward her claim 
in the alternative, and sought for a declara- 
tion that she was entitled either to the whole 
or a three-fourths share of the estate. It is 
worthy of remark that at this time ‘Amulya 
Oharan was dead, so that there was no longer 
even any semblancs of a conflict of interest 
between the brother and the sister. Kanai 
Lal Sen, who had so long strenuously fought, 
sometimes through his son, at others through 
his daughter, to recover the three-fourths 
share of the estate, obviously’ deemed it 
imprudent to allow this opportunity to pass 
without an effort to secure the whole of the 
estate, in view of the decision of the High 
Court adverse to his son in the appeal pre- 
ferred by him. Consequently, after the 
amendment of the plaint, when the Sens 
“ found that even the one-fourth share, so long 
uniformly conceded in their favour, was in 
jeopardy, three additional issues were raised. 
The tenth and the eleventh issues’ raised the 
question whether the decision of this Court 
in the appeal of Amulya Charan relating to 
the corpus of the estate couldin any way bind 
them; and the twelfth issue raised the ques. 
tion’ whether the plaintiff Katyayani Dasee 
could ask for construction of the Will afterthe 
decision of this Court in the suit commenced 
by the Sens in 1890, in which: she was a 
defendant, It is necessary to mention, at 
this stage, an incident which has an important 
bearingupon the presen} litigation. As we 
have already stated, Amulya Charan died in 
April 1905, shortly after the dismissal of his 
appeal by this Court. At that time he was 
the third defendant in the suit commenced by 
. his sister Katyayani Dasee. On the 27th 
July 1905, Katyayani Dasee made au ap- 
plication to the Court to substitute on the 
record his natural father, Kanai Lal Sen, as 
his representative-in-interest. In this ap- 
plication it was alleged that, as the High 
Court, in the appeal of Amulya Charan, had 
held that his adoption was invalid, because 
the power of Mati Dasee to take a second son 
ju adoption had been exhausted upou the 
death of Jogendra Nath leaving a widow. and 
a danghter, the proper, person to- be brought 


INDIAN CASES, 


471 


on the record was his natural father. On the 
7th August 1905, the Court. made ‘the order? 
for substitution. Itwas overlooked that, if 
the decision of this Court in the appeal of 
Amulya Charan was accepted as correct, he 
was in no sense a necessary party to the: suib 
of Katyayani- Dasee, bacause he could not 
claim any interesb in the estate of Rajballav 
as his second adopted son, and that, in thia 
view, his natural father,: Kanai Lal, could 
have no concern with that litigation. It has 
nob bsen disclosed on behalf of: Katyayani 
Dasee, or of Kanai Lal who admittedly guided 
Katyayani Dasee in her suit, under. what 
advice or upon what theory this application 
was made. But, apparently, there was a 
change of front as soon as'the notica of the 
suit was served-upon Kanai Lal, because we 
find that on the 6:5h September 1905,: Kanai 
Lal put:in a petition of objection, in which 
he asserted that, as Amulya-had been validly 
adopted by Mati Dasee, he, as natural father 
of Amulya, could’ not possibly “ba his re- 
presentative-in-interest so far as the estate of 
Rajballav Seal was concerned: -It has nob 
been explained why: an.application: of this 
character was pub in by-Kanai Lal Sen. The 
position would have been perfectly intelligible, 
if we did not know, as we do know now from 
the evidence of Katyayani Dasee and ‘Kanai 
Lal, that Katyayani"Dasee avted under the ad- 
vice and guidance of her father in the matter 
of that litigation. It is conceivable- that 
Kanai Lal who-was the principal actor in both 
the litigations of Amulya and: Katyayani, 
thought it prudent to present before the Court 
both the possible “views, one, by the ap- 
plication of- his daughter, the other in his 
own petition of objection. Whatever- the 
motives of the parties might have been, we 
find that on the same day, the 6th September ` 
1905, an application was pat in “on™ bahalf of 
Katyayani Dasee, in which she stated that 
her first application for substitution, ‘made on 
fhe 27th July 1905, was erroneous, that her 
father could not ‘be the legal reprasentative of 
Amulya Charan, and that ifhe had‘ left any 
heirs, they were the Sen defendants. Upon 
these allegations,she prayed that the name 
of her father, Kanai -Lal - Sen, might be re- 
moved from therecord. The result was that, 
on that very day, the Court recorded an order, 
by which the name of Kanai Lal Sen was 
struck out, and it was declared thatthe cause 
of action survived against the “two “Sen de. 
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fendants, so that none else was needed to.be 
substituted in place of Amulya Charan. The 
position, therefore, was that Kanai Lal Sen, 
who, upon the application of his daughter, 
made probably at his own instance, had been 
brought on the record, was excluded from 
the suit upon his own objection and with the 
assent of his daughter. We may incidentally. 
note here that’on the 6th September 1905, 
another order for substitution was made in 
the suit; as the first defendant, Kali Das 
Sen, had died, meanwhile, his son, Ban- 
kim Chunder Sen, was brought on the 
record. as his legal representative. It is 
perfectly clear; therefore, that after the 
6th September 1905, the suit proceeded bet- 
ween Katyayani Dasee, on the one hand, as 
plaintiff and Bankim and Bhola Nath Sen as 
defendants, on the other. The receiver, 
Barada Kanta Sarkar, who had been placed 
in charge of the estate in the suit of Amalya 
Charan, and was stillin possession, continued 
to be a party on the record. He was, how- 
ever, in the position of a mera stakc-holder, 
and was notreally concerned with the contro- 
versy between Katyayani Dasee and the Sen 
defendants, On the -2lst December, 1905, 
the Subordinate Judge gave his decision in 
this suit, With regard to the first two issues, 
he stated that the plea of limitation was not 
urged by the defendants and the question of 
genuineness of the Will was waived by them, 
because Probate had been granted so far back 
as 1870, and the Sens, quite as -mirch as the 
plaintiff, claimed under that Will. As re- 
gards the validity of the adoption of Jo- 
gendra Nath by Mati Dasee, he held that it 
had been amply established, and observed 
that the deed of adoption and the ceremonies 
thereunder were duly proved. In so far as 
the -queslion raised in the twelfth issue was 
concerned, namely, whether the construction 
of the Will was ves judicata by reason of the 
decision of this Court in {the suit commenced 
by the Sens in 1890, the Subordinate Judge 
held that the matter was open for considera- 
tion as that suit had been dismissed against 
the plaintifi Katyayani Dasee. The Snubor. 
dinate Judge then observed that the ninth 
issue had become unnecessary by reason of 
the death of Amulya Charan. As regards 
the remaining issues, the Subordinate Judge 
adopted the view taken by the High Court 
in the appeal of Amulya Charan, and came 
to the conelusion that there was an intestacy 
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asito the corpus which vested in Jogendra 
Nath, and upén his death passed to his widow 
Katyayani Dasee. In this view, the Subordi- 
nate Judge allowed the claim in respect of 
the whole estate. A decree was drawn up 
in accordance with his judgment on the, 21st 
December 1905, and was signed by the Sub- 
ordinate Judge on the 17th January 1906. ` 
The original decree which is on the record of 
the suit, shows on the face of it that the 
parties were Katyayani Dasee as the plaintiff, 
Bankim Chandra Sen substituted in place of 
Kali Das Sen as the first defendant, Bhola 
Nath Sen as the second defendant, and 
Barada Kanta Sarkar as the fourth defen- 
In the place of the third defendant, 
Amulya Charan, the following entry was ^ 
made: “As°Amulya Charan has died, Babu 


‘Kanai Lal Sen was substituted in his place, 


but subsequently he was struck off from the 
category of defendants under order dated 
6th September 1905.” The Sens obtained 
a copy of the judgment and decree, and pre- 
ferred an appeal on the 16th February 1906. 
They chose the Court of the District Judge 
as the forum of their appeal, because the suit 
was valued at Hs. 2,500, and paid Ra. 165 as 
ad volorem Court fees on the memorandum. 


“In other words, whereas in the suit of Amulya 


Charan, value at Rs. 10,500, the appeal was 
brought to this Court, in the suit of Katya- 
yani Dasee, the appeal was taken to the Court 
of the District Judge, although the subject- 
matter of the two litigations was initially 
identical, and in the suit of Katyayani 
Dasee, by amendment of the plaint, the claim 
was made ultimately to include the whole of 
the estate instead of the three-fourths share 
only which Amalya Charan had sought to 
In the memorandum of appeal 
presented by the Sens, thé original of which 
is before us, the appellants are déscribed as 
the first and second defendants. The respon- 
dents are described in two sets, first the 
plaintiff-respondent Katyayani Dasee, and 
the defendants-respondents, namely 
Amulya Charan Seal and upon his death 
Kanai Lal Sep, and the receiver Barada 
Kanta Sarkar. An examination of the origi- 
nal makes it fairly clear that the name of 
Amulya Charan Seal was wriiten first, and 
then the words were interpolated "Upon his 
death in his place Kanai Lal Sun, resident of 
Cold Stream Cottage, Darjeeling." It is 
superfluous to observe that this memorandum 
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of appeal, as drawn up, was manifestly 
erroneous.. Kanai Lal Sen was net a party to 
the suit in the Court below, he was nob a party 
to the decree made by the Subordinate Judge. 
This fact was made patent on the faca of that 
decree, yet the Sen defendants-appellants had 
the hardihood to make Kanai Lal Sen a 
party .respondent to'the appeal. The extra- 
ordinary laxity with which business was con: 
ducted in the Court of the District Judge, 
becomes manifest when we find that this was 
not discovered in the office after the memo- 
randum had been filed. It has been suggest- 
ed by the learned Vakil for the appellant that 
the matter’ was not brought to the notice of 
the Judge. by the officers of the Court, not be- 
eause of their negligence, but for very differ- 
ent reasons, “Ib is not necessary for us, 
however, to express any opinion as to the 
manner.in which this happened. It is sufi- 
eient to hold that the appellants brought on 
the record Kanai Lal Sen without any au: 
thority, and that this circumstance never 
came to the notice of the Judge. Notices of 
the appeal were served in due course upon thé 
parties respondents. Katyayani Dasee filed 
a memorandum of cross-objections under sec- 
tion 561 of the Civil Procedure Code of 1852. 
Kanai Lal Sen also entered appearance, and 
it is worthy of note that he took no onen 
the appeal; This is remarkable when we re- 
member that he had strenuously and süccesi: 
fully confended in the Original Court that 
“he could not be made a party to the suit as 
the legal’ representative of his deceased son, 
Amulya Charan. It is not necessary at this 
stage to consider what his motives were and 
why he quietly acquiesced when he found 
that he had heen made a party respondent to 
the appeal. The hearing was . adjourned 
from time to time, and on the lst November 
1906, an entry was made in the order sheet 
that, as there was a talk of compromise bet- 
ween the parties, the case was adjourned for 
one month. We now know from the evidence 
on the record that negotiations for compro- 
misa, had commenced long before the appeal 
. was preferred, in fact, during the pendency 
of the suit in the Original Court. On the 


9th January 1907,upon the application of the 


Sen defendants-appellants: and with the con- 
sent of the respondents, one Shib Krishna Das 
was added as a party to the appeal, upon the 
allegation that he had taken a mortgage from 
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the Sens in respect-of the disputed property so 
for'back-as the 25th September 1903.. On 
the same date the learned Judge recorded an 
order: “that the parties have now compro- 
mised their disputes and - put in a petition," 
in terms of:which he directed the decree in 
appeal to be drawn up. -He further ordered 
the case to-be remanded to the lower Court to 
have the decree carried out, This petition of 
compromise, which is the direct origin of the 
present litigation, was presented on behalf of 
the Sens, defendants-appellants, Shib Krishna 
Das, mortgagee from them,-the added res- 
pondent, Kanai Lal Sen, whose name had 
been placed on the record of the appeal with- 
out the leave of the Court, and his daughter, 
‘Katyayani ‘Dasee, the plaintiff-respondent. 
The terms of compromise were as follows: 
The decree of the first Court, which gave the 
entire estate ot Rajballav Seal to the plain- 
tif Katyayani, was to be discharged. In 
lieu: thereof, Katyayani was to obtain an 


‘absolute estate of inheritancein six-sixteenths 


share of the estate. The respondent Kanai 
Lal Sen; the father of the plaintiff, was like- 


‘wise to geb another six-sixteenths share es 


the equivalent of his advances of money and 
trouble for the series of litigations ‘relating 


‘to the estate and ending with the compromise. 


The remaining four-sixteenths share was io 
be taken’ by the Sens, defendants, Bankim 


‘Chandra and Bhola Nath, in equal halves. The 
four-sixteenths share, thus given to tê Sens, 


was to remain subject to the mortgage exe- 
cuted in favour of Shib’ Krishna Das on the 
25th September 1903. The mortgagee aban» 


'doned all claim upon the twelfth.sixteentla 


divided hetween Katyayani Dasee and Kanai 
Lal. The shares of the parties were to be 
partitioned amongst the two Sens, Bankim 
Chandra and Bhola Nath, Katyayani and 
Kanai Lal Sen. A decree was drawn up on 
the basis of the petition of compromise on the 
24th January, 1907, and the Schedale to the 
decree described the subject-matter of the 
‘litigation as comprising several items of pro- 
‘perty, inclusive of forty-two bighas of land in 
the suburbs of this city, upon which stood a 


.market and various builditigs. The parties to 


this petition of compromise and their legal 
advisers,no dcubt, imagined'at thetime that all 
disputes had terminated, and Kanai Lal Sen 
“must have satisfied himself that he had at last 
succeeded in his effort, extended over many :. 
‘years, to seize the estate of Rejballav Seal, of , 
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which -he took, under the petition of compro- 
mise, a sie six ooathe share for himself and 
secured another six-sixteenths for his widowed 
daughter. "The troubles of the parties, how- 
ever, were by no means near the end, for on 


the 23rd April 1907, Rajlakshmi Dasee, the. 


daughter of Katyayani, commenced the pre- 
seut litigation for declaration that this con- 
seut decree was in no way binding upon ber, 
and that it could not possibly affect ker posi- 
tionas the reversionary heir of Jogendra Nath; 
she also prayed in the alternative that, if ihe 
Court found any sum was advanced, by Kanai 
Lal Sen for the benefit of the estate, such sum 
might be declared a debt due by the estate to 
Kanai. Lal. She valued the suit at two lacs 
of rupees, which she asserted was the true 
value of the ‘subject-matter of the litigation. 
She joined as defendants six persons: first, her 
mother Katyayani "Dasee; second and third, 
Bankim Chandra Sen and Bhola Nath Sen; 
fourth, her maternal grandfather, Kanai Lal 
Sen; fifth, Shib Krishna Das, the mortgagee 
from the two Sens: and sixth, the receiver, 
Barada Kanta Sarkar. The defendants, Kat- 
yayani Dasee, Bankim Chandra Sen, Karai 


Lal Sen and Shib Krishna Das all resisted . 


the claim of the plaintiff, but the principal 
contesting defendants were Katyayani Dasee 
and her father, Kanai Lal Sen, who maintain- 
ed that the consent decree was valid and oper- 
ative, and was beneficial to the estate of Jo- 
gendra Nath. Kanai.Lal, in paragraph 26 
of.his written statement, also suggested that 
the estate of Rajballav had never vested in 
Jogendra Nath.or Katyay ani, and that conse- 
quently the plaintiff Rajlakshmi, as the 
daughter of Jogendra and his reversionary 
heir, was not entitled to maintain any decla- 
ratory suit in respect thereof. Upon the 
pleadings six issues were raised by the Sub- 
ordinate Judge; the first raised the question 
of Court-fees, with which we are not concern- 
ed at this stage; the second ri ised the question 
whether the plaintiff had any Vause of action: 
the third covered the question of the effect cf 
section 42 of the Specific Relief Act, which, 
it was apparently suggested, was a bar to the 
maintainability of the suit; the fourth and 
fifth issues raised the twosubstantial questions 
in the litigation, namely, what was the nature 
of the interest of Katyayani in the property 
in suit, and whether the consent-decree of the 
9th January 1907, was binding upon the 
plaintiff; the sixth iseue merely raised the 
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question Shia. ihe plaintif was entitled to 


all or any of the declarations she sought. in 
the plaint.. Upon the first three issues the 
Subordinate Judge came to a decision in 
favour of the plaintiff Rajlakshmi Dasee. He 
held that the plaint was sufficiently stam ped 
as a plaint in a declaratory suit, that the 
plaintiff had a causa of acsion, and that sec: 

tion 42 was no bar in view of the decision of 
this Court i in the cise of Srintbash Das v. 

Monmohint Dasi (2), in which it was ruled 
that a Hindu daughter "was entitled during 
the lifetime of her mother to maintain a suit 
for the construction of the Willof her deceased 
father and for declarations incidental thereto, 
specially where the mother had done acts 
which might ultimately prove prejudicial to 
the interest of the daughter. Upon the fourth 
issue, namely, the binding character of the 
consent decree of the 9th January 1907, 
the Subordinate Judge held that Katyayani 
Dasee had entered into the compromise with 
caution and deliberation, and that undue in- 
fluence or coercion had not been exercised up- 
on her. He farther found upon the evidence 
that Kanai Lal Sen had spent Rs. 8,00) for 
the maintenance of his daughter ‘and her 
child, for the marriage expenses of his grand- 
child, and for litigation expenses to recover 
the estate, for the benefit of his daughter, from 
the hands of the Sens who had unlawfully 
seizedit. In this view, as also in view of the 
circumstance that there wasa dispute as t3 
the construction of the Will, the Subordinate 
Judge came to the conclusion that the decree 
was binding upon the plaintiff, in go far as it 
gave to Kanai Lal Sen asix-sixteenths ‘share of 
the estate; but he held that the decree could 
not be supported, in so far as it gave an abso- 
lute estate of inheritance to Katyayani Dasee, 
who was entitled to no more than the interest 
of a Hindu widow, in the estate of her hus- 
band. The Subordinate Judge accordingly 
made a decree, by which he declared that 
Katyayani Dasee could not acquire any right 
larger than thatofa Hindu widow in the 
six-sixteenths share of the property obtained 
by her under the terms of the consent 
decree, The plaintiff has now appealed to this 
Court, and on her behalf the decision of the 
Subordinate Judge has been assailed on three 
grounds, namely, first, that the consent decree 
is inoperative, in so far as the plaintiff is con- 


cerned, inasmuch as it was made by the Court 
(2) 8 C. L. J. 224. 
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‘of the District Jadge, which had no. jurisdio- 

tion over tie subject-matter ofthe litigation, 


“was between parties one of whom, Kanai Lal 
Sen, was made a party to the appeal’ without 


the knowledge or authority of the Court, and, - 


so far as it wasin favour of Kanai Lal, 
went beyond the scope of the suit; secondly, 
that the plaiatiff is not bound by the. consent 
decree, because it was not made after full con- 
test ina bona file litigation; and thirdly, 
that the compromise on which the decree was 
based was in itself unjust and improvident 
and in any view, even upon the assumption 
that Kanai Dal Sen had spent some money to 
enable his daughter to recover from the Sens 
the estate of her husband, there was no jus- 
tification for an arrangement by which he 
had been given a six-sixteenths share of the 
estate; which is worth at least Rs. 50,000. 
The first and second of these positions have 
not been seriously controverted on behalf of 
Kanai Lal Sen, and Katyayani Dasee; but it 
has been argued on their behalf that upon a 
true construction of the Will of Rajballav, 
Jogendra Nath did not take such interest in 
his estate as could pass by succession to his 
widow, Katyayani Dasee, and subsequently to 
the plaintiff and her children as the ultimate 
reversioners: and that, from this point of view, 
_the plaintiff is not entitled to maintain the 
‘present action. Ithasalso been contended, 
. though somewhat faintly, on behalf of Katya- 
yani that the:decree of the Court below, -in so 
far as it declares that she is entitled to the 
interest of a Hindu widow in the estate taken 
by her under the consent decree, ought not to 
bè maintained. The appeal has not been con- 
tested by the Sens defendants, who have not 
entered appearance, though served with notice 
but on behalf of the representatives of their 
mortgagee, it has been argued that either under 
the consent decree or under the Will of Raj- 
ballav, the mortgagors are entitled to an one- 
fourth share of the estate against which the’ 
mortgage may be enforced. The position 
taken up by the mortgagee, therefore, in sub- 
stance, is that ib is immaterial for his pur- 
poses what happens to the consent decree, as 
he can always proceed against the one-fourth 
Share of the estate which belonged to the 
"Sens. 

In so far as the firsi point taken on behalf 
'of the appellant is concerned, -it has been 
pointed out that, in view of the true value 
‘of the subject-matter of the litigation, the 
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-of the.forum of appeal. 


doubt or dispute. 


. Rajballav Seal, was stated. to. be Rs. 


“absolute interest. 


District judge had no Aan to enter- 
tain the appeal which ought to have been 
preferred-to this-Court. -The facts upon this 
part of the ease cannot possibly ` be doubted 
and, indeed, have not forméd the subject of 
dontroveřsý before us. As we have already 
stated, the suit of Katyayani Dasee, i in which 
the consent-decree was ultimately made, was 
originally valued ab Rs. 2,100 and was insti- 

tuted in the Court of the’ Subordinate Judge. ' 
In so far as the original Court was conceraed, 
it. was.obviously immaterial for purposes of 
jurisdiction what value was put upon the sub- 
ject-matter of the litigation, because if the 


value exceeded Rs. 2,000 it was properly insti- 


tuted in the Court of the Subordinate Judge. 

Bat the question of valuation was of para- 
mount importance. for the determination 
That the under- 
admits of no 
In the suit of Amulya 
Charan, .whieh .bad , been instituted by 
Kanai Lal Sen, on his behalfin 1901, the 
value of the subject-matter then in dispute, 
that‘ is, a three-fourths share of the estate of 
10,500. 

This statement itself, as we shall presently 
Bee, Was a gross: under-valuation but, from 
the point of view of jurisdiction, either of 
the Original Court or of the Court of Appeal, 

it was immaterial, because the snit was tried 
by the Subordinate Judge, and heard on appeal 
by this Court; and if the parties had só chosen, 
in so far as the value of the subject-matter 
was concerned, they would have been entitled 
to take the matter to His Majesty in Council. 
In the suit of Katyayani, however, instituted 
in 1903, the very same share in dispute was 
deliberately valued at Rs, 2,100. . It has, 
indeed, been suggested that there was a 
difference between. the suits of Amulya 
Charan. and Katyayani Dasee, because, if 
successful, the former would take an absolute 
interest, while the latter would take the 
qualified interest of a Hindu widow. But 
the suggested distinction, even if it is assum- 
ed to be well founded, does not explain the 
difference in valuation, for in the cross-objec- 
tions filed by Katyayani in this Court, the 
life-interest is valued at one-third of the 
That the suit was grossly 
under-valued, admits of no controversy, and 
indeed, has not been disputed before us, 


valuation. was . deliberate 


i Whether this was done with a view to defraud 


the State in the matter of Court-fees or 
H 
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from any ulterior motive, we are nobin a 
position to determine. The true value of 
the property, as Kanai Lal Sen himself 
admits in his deposition in the present case, 
was more than Rs. 95,000. We have before 
us the papers of the partition effected by 
the Court of the Subordinate Judge in the 
suit of Katyayani Dasee on remand after 
the consent decree. We find from these 
papers that the properties were valued by a 
qualified Engineer at Rs. 1,37,058, and this 
valuation was accepted by all the parties, 
including Katyayani Dasee and Kanai Lal 
Sen, without any demur or dispute. We 
have it, therefore, that the three fourths 
share originally included in the suit of Katya- 
yani Dasee, the true value of which is more 
than Rs. 1,00,000, was deliberately valued in 
the plaint at Rs. 2,100, The result was that 
the plaintiff defrauded the State of the fee 
payable to a much larger extent than had 
been done in the case of Amulya Charan. 
The proper fee payable was Rs. 1,457. The 
amount paid upon the plaint in the suit of 
Amulya Charan was Rs. 490, and the amount 
paid by Katyayani Dasee upon her plaint was 
Rs. 180 only. But what was much worse 
in the case of the suit of Katyayani Dasee, 
was that the jurisdiction of the High Court 
as the Court of Appeal was ousted. The 
District Judge could take cognizance of the 
appeal only if the value of the subject-matter 
of the litigation did not exceed Rs. 5,000. 
As we have already stated, the value of the 
subject-matter was more than Rs. 1,37,020, 
because Katyayani Dasee at a later stage had 
her plaint amended so as to include the 
whole estate. It is clear, therefore, that the 
consentd ecree made by the District Judge 
was made wholly without jurisdiction. We 
are not now called upon to consider what 
the effect of such lack of jurisdiction would 
be upon the decree, in so far as the parties 
thereto were concerned. It is manifest that, 
so far as a stranger to the decree is con- 
cerned, who is interested in the property 
affected by the decree, he can obviously ask 
for a declaration that the decree is a nullity, 
because made by a Court which had no 
jurisdiction over the subject-matter of the 
litigation. It is an elementary principle of 
law that, ifa Court has no jurisdiction over 
the subject-matter, its judgments and orders 
are mere nullities, and may notonly be set 
aside ab any time. by the Court in which 
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they are rendered, but ba declared void by 
every Court ‘in which they are presented: 
Ferguson v. Mahon(3), Driscoe v. Stephens (4), 
Buchanan v. Rucker. (5), Attorney-General v. 
Hotham (6), Perkin v. Proctor (7), Ha parte 
Kinning (8), Brown v. Oompion (9). If a 
Court has no jurisdiction, its judgment is not 
merely voidable, bat void, and it is wholly 
unimportant how precisely certain and 
technically correct its proceedings and de- 
cisions may have been;ifit has no power 
to hear and determine the cause, its authority 
is wholly usurped and its judgments and 
orders are the exercise of arbitrary power 
under the forms, but without the sanction 
ofthe law. These principles apply, not only 
to Original Courts, but also to Courts of 
Appeal. Jurisdiction over the subject-matter, 
whether in the Court of first instance or 
in the Appellate Court, is given only by 
law, and cannot be conferred by consent of 
parties. Accordingly, where an Appellate 
Court does not possess jurisdiction to review 
the action of the Court below, jurisdiction 
cannot be conferred upon it by consant of 
the parties ; and any waiver on their part 
cannot make up for the lack or defect of 
jurisdiction: Gurdeo Singh v. Ohandrikah 
Singh (10); Badj Nath Singh v. Gajraj Singh 
(11), Gooroo Persad Roy v. Juggobundhoo 
Mozoomdar (12), Golab Rao v. Chowdhury 
Wadho Lal (13), Ledgard v. Bull (14), Minakshi 
Naidu, v. Subramanya Sastri (15), Lawrence v. 
Wilcock (16), Reg. v. The Judge of the 
County Court of Shropshire (17), In re Aylmer 
(18). These cases lay down the doctrine 
that, where no jurisdiction exists, no action 
on the part of the plaintiff, no inaction on 

(3) 4L A. and E. 179; 52 R. R. 301; 3 P. and D. 143; 
9 L. J. Q. B. 140. 

(4) 2 Bing. 213; 27 R. R. 597; 9 Moore 413; 3 D. J. 
(o. &.) O. P. 257. 

(5) (1908) 9 East 192; 9 R. R. 531; 1 Camp. 63. 

(6) (1823) T. and R. 209; 24 R. R. 21; 8 Russ. 415. 

(7) (1768) 2 Wilson 382. 

(8) (1847) 4 C. B. 507 at p. 525. 

(9) (1800) 8 T. R. 424, 

(10) 86 C. 193; 5 C. L. J. 611; 1 Ind. Cas. 913. 

(11) 7 A. L. J. 676; 6 Ind, Cas. 464. 

(12) (1862) W. R. (F. B.) 15; 1 Hay 228. 

(13) 9 C. W. 56; 2 C. L, J. 884. 

(14) 9 A. 191; I. A. 134. 

(16) 11 M. 26; 14 I. A. 160. 

(16) (1840) 1 d E. 941; 3 P. D. 536; 8 D. P. 
C. 681; 8 L. J. Q. 

(17) (1887) 20 3 
B. 148; 58 L. T. 8 

(18) (1887) 20 
B. 168; 86 W. R. 2 
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the part of the defendant, càn invest- the 
Court with any of the elements of power 
or of vitality, so as to convert the proceeding 
before ib into a proper judicial process. If 
a Court assumes to act where it 
has -no jurisdiction, its adjudications are all 
utterly void and have no effect either as an 
estoppel or otherwise. From this point of 
view, the consent decree is entirely unavail- 
ing-for want of jurisdiction, and consequently 
neither binds nor bars the plaintiff ; Kalka 
-Parshad v. Kanhaya Singh (19). The case 
before us is, indeed, really much stronger 
than any to which we have referred, because 
here the plaintiff was not a party to ‘the 
proceedings in which the consent decree was 
made, and she, at any rate, did not contribute 
by her silence or acquiescence to the usurpa- 
tion of jurisdiction by the District Judge. 
The whole proceeding, in fact, wasa fraud 
upon the jurisdiction of this Court, which 
alone was competent to hear an appeal ina 
controversy relating to the subject-matter 
of that litigation. It is further worthy of 
remark that this deliberate under- valuation, 
“py means of which the appeal was taken to 
the Court of the District Judge, has been 
productive of the extraordinary result that 
Kanai Lal Sen, without the leave or know- 
ledge of the Court, was added as a party 
to` the’ appeal. “As” ‘we have already ex- 
plained: at^ full length, Kanai Lal Sen was 
sought to be"added as a defendant in place of 
Amulya ‘Charan | ‘Seal upon the death of the 
latter ; he resisted, ’ and his objection pre- 
vailed. A note was made on the record 
that his name, which had been provisionally 
substituted, was ‘removed. This fact was 
also expressly stated on the face of the 
decree. Yet the Sens, when they preferred 
an appeal to the District Judge, added him 
às a party respondent. In their memorandum 
of appeal they described Kanai Lal Sen as 
if he had been & party in the Court below; 
and they attached a copy of the decree 
which showed, on the face of it, that that 
was not so. Matters were, however, at the 
time so carelessly conducted in the Court 
of the District Judge that this circumstance 
escaped the notice of the officers of the 
Court ;and Kanai Lal Sen entered ap- 
pearance in the appeal, though he had pro- 
tested in the Court below that he was in 
no sense a necessary party to the litigation. 
(19) (1875) 7 N, W. P. 99. 
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One circimstance i is quite clear; if thé appeal 
had been preferred to this Court, such a 
dontingency would have been impossible. 
Memorandums of appeal presented to this 
Court are so minutely scrutinised before they 
are ‘registered that any attempt of this 
character to add as a party respondent to an 
appeal a person who was not a party in the 
Original Court, could not possibly have 
escaped detection. However, by reason of 
the laxity of procedure in the Court of the 
District Judge, Kanai Lal was afforded the 
opportunity to enter appearance asa party 
respondent in the appeal. Why he ac- 
quiesced in the action of the Sens in making 
him a party to the appeal, can only be a 
matter for speculation. It was suggested in 
the Court below, and the suggestion kas 
been!- -repeated here, that the Sens made 
Kanai Lal a party to the appeal, because 
they wanted to have a substantial man on 
the record, against whom they might proceed 
for recovery of costs in the event of ultimate 
success. ‘But it is hardly conceivable that 
the Sens or their legal advisers could ever 
have entertainad an idea that a person could, 
25 the appellate stage, be made responsible for 
costs, though his. name had been placed on 
the record without the leave or knówledge of 
the Ooart. ‘Besides, how did the Sens .foresee 
thab Kanai Lil would take no exception to 
the course adopted by them and allow him- 
self to be entangled in the litigation? Oa the 
other hand, it has been saggested by the 
learned Vakil for the appellant that this was 
a devica adopted by all the parties to have a 
consent decree under whish Kanai Lal might 
ba awarded a substantial share of the estate. 
This suggestion is very likely well founded, 
bacause the evidence makes it clear that ne- 
gotiations for compromise were in progress 
even ' before the decree was made by the 
Original Court. The undoubted fact that the 
Sens made Kanai Lal a party who acquiecad 
in sach action contrary to his attitude in the 
Court of first instance,, is unquestionably a 
matter for just comment. Bat whatever the 
motive might have baen for the strange pro- 
cedure, wa know the result of it. A consent 
decree was made between the parties, by 
which Kanai Lal was awarded a substantial 
share of the estate, though he was nota 
party. to the suit nor a party to the appeal, 
and though possibly the Court was not even 
aware of this circumstance, The outstanding 
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featüres of the case, therefore, are, first, that 
by reason of a deliberate under. valuation, the 
appeal was taken to a Court which had no 
jurisdiction’ over the subject-matter of the 
litigation as a Court of Appeal, and the juris- 
diction of the High Court ‘was thus ousted. 
Secondly; that by reason of the laxity of pro- 
ceedings in the Court of the District Judge, 
Kanai Lal Sen was irregularly brought on the 
record without any order of the Court, and a 
congent decree was thus made between the 
parties to the suit and a stranger whose name 
ought not to have been placed on the memo- 
randum of appeal. Ib is manifest, in' our 
opinion, that a consent decree made under 
these circumstances cannot be deemed a valid 
and operative déeree binding upon the estate 
in the hands of the reversionary heir.’ On 
this ground alone the plaintiff is entitled to a 
declaration, that the decree is not operative 
as against her. We may add that the learned 
Vakil for the appellant further contended 
that the consent decree was also vitiated by 
the circumstance that it went beyond the 
scope of the suib, and was consequently in 
contravention of section 375 of the Code of 
1832.: That section provides that, in the 
eve.it of a lawful agreement or compromise of 
a suit, the Court shall pass a decree in ac- 
cordance therewith so far as it relates to the 
suit, Now, the, matter in controversy in the 
suit was the question of title to the estate of 
Rajballav Seal, had it vested in his adopted 
son, Jogendra Nath, in whole or in part, and 
passed by succession to Kal yayani, the widow 
of Jogendra Nath, or had it vested, in whole 
or in part, in the grandsons by his daughter, 
the two Sens. Kanai Lal Sen had no claim 
against the estate of Rajballav Seal. He 
might be imagined to Fave some claim against 
his daughter, whom he had maintained and 
had assisted to recover the estate of her hus. 
band. Consequently, the claim of Kanai Lal 
Sen against his daughter could not, by any 
possibility, be treated as part of the matter 
in contrcversy in the suit of Katyayani From 
this point of view, therefore, any decree in 
favour of Kanai Lal Sen would be beyond the 
scope of the suit, a position which is con- 
siderably strengthened by the undoubted fact 
that Kanai Lal in the Original Court success- 
fully maintained that he was in no sense a 
necessary party. Under these circumstances, 
we must hold that the consent decree is not 
binding upon-the plaintiff, and she is entitled 
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to a declaration to that effect. 

The second ground urged on behalf of the ap- 
pellant is, in our opinion, equally well found- 
ed. lt has been contended on behalf of the 
plaintiff that the consent decree, made as it 
was between her mother, a Hindu widow with 
& qualified interesb in the estate of her hus- 
band, and other persons who ciaimed title 
in that property, is not binding upon the 
appellant as the reversionary heir to the ‘es~ 
tate of her father. No serious effort has been 
made on behalf of the defendants-respondents 
to controvert this position, and, in view of 
the authorities, to which we shall presently 
refer, the ground urged by the appellant: 
must be deemed unassailable. In the 
case of Imrit Konwar v. Roop Narain Singh 
(20), their Lordships of the Judicial Com- 
mittee laid down that “the daughters could 
not be bound up by a compromise made by 
the widow under any circumstances.’ No 
doubt in that case the widow by the compro- 
mise made good terms for her&elf in complete 
disregard of the: interest of her daughter, 
who was the reversionary heir. The deci- 
sion of the Judicial Committee, however, was 
not based on any such narrow ground. That 
this is the true view of the decision of their 
Lordships is clear from the case of Sheo 
Narain Singh v. Khurgo Koerry(21), in which 
a consent decree based on a “compromise 
made by a Hindu widow was held inoperative 
against the reversioners, who claimed the 
estate after the death of the widow. Again, 
in the case of Sant Kumar v. Deo Saran (22); 
Mr. Justice Mahmood held that the rule laid’ 
down by the Judicial Committee in the case 
of Ketama Natchiar v. The Rajah of Shiva- 
gungz (23), was applicable only to decrees 
fairly objained against the widow in a con- 
tested and bona fide litigation, and would not 
apply to a compromise by the widow wbich- 
could not clearly be regarded as on a higher 
footing than any alienation which the widow 
in possession of the estáte might have made. 
A similar view has been adopted by the 
Bombay High Court in the case: of Jeram 
Laljee v. Veerbat (94), in which it was ruled 
that anything short of a decree in a suib 
eontested to the end could not have the 


quality attributed to a decree in a contested: 
(20): 6 C. L. R. 76. 
(21) 10 C. L. R. 887. 
(22) 8 A: 365. 
(23) 9 M. I. A. 589; 2 W. R. 31. 
(24) 5 Bom. L. R. 885. es 
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litigation by the Judicial Committee in the 
ease of Katama Natchtar v. The Rajah of 
Shivagunga (23). Precisely to the same effect 
is the decision of the Allahabad High Court 
in the cases of Gobind ‘Krishna Narain v. 
Khunni Lol (25) and Mahadei v. Baldeo (26). 
In the first of these cases, Sir John Stanley, 
C. J.,.pointed out that the doctrine of a 
family settlement of doubtful claims, as 
enunciated in Stapilton v. Stapilton (97), cani- 


“not be applied to the. case of a compromise. 


by a Hindu widow so as to effect the position 
of a reversionary heir, because in that very 
case the statement of the rule is limited by 
the important qualification that the compro: 
mise “is within the power of each party, if 
honestly done.” The learned Chief Justice 
held that a Hindu widow or daughter, who 
is a limited or qualified owner, has not the 
power to enter into compromise so as to: 
bind the inheritance in the hands of the 
reversionary heirs. The view indicated in 
the series of decisions to which we have 
referred, has been recently followed in this 
Court as settled law: see Roy Radha Kissen v. 
Nauratan Lal(28), where the earlier authori- 
ties are reviewed and Asharam Sadhani v. 
Chandi Churn -Muterjee (29). No doubt, as 
pointed out hy Mr. Justice Ameer Ali in 
Nicholas v.-Asphar (80), a consent decree is 
just as binding on the parties to the proceed- 
ing as a decree aftera contentious trial, a 
position which is amply supported by 
cases of the highest authority: In re South 
American and Mexican” Oompany (31); The 
Bellcairn (32). But the matter obviously 
stands on a different footing when the 
question is raised whether the consent decree 
may operate to the prejudice of persons not 
parties thereto. As was well observed in 
Huddersfield -Banking Company, Limited v: 
Lister (83), the real truth of the matter is 
that a consent order is a mere creature of the - 
agreement; and thatif greater sanctity were 
attributed to it than to the original agree- 

(25) 29 A. 487; 4 A. L. J. 865; A. W. N. (1907) 15127 

(26) 30 A. 76; 5 A. L. J. 43; A. W. N. (1908) 16. 

(27) 1 White and Tud Sth Ed. 284, 1 Atk 2. 

.(28) 6 C. L. J. 490 at p. 525. 

(29) 18 C. W. N. 147,2 Ind. Cas. 549.. 

(30) 24 C. 216. . 

(31) (1895) 1 Ch. 37; 46 L. J. Ch. 189; 12 H. 1; 71 
L. T. 594, 43 W. 131. 

(32) (1885) 10 P, D. 161; 55 L. J. P. 3; 58 L. T. 
686; 84 W. R 55. g " 

(33) (1895) 20h. 273; 12. .R, 331; 72 L. T-708i. 
48 W. R. 567: 64 C, J. Ch. 523, 
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ment itself, it would be to give the branch 
an existence which is independent of the 
tree. , To use the language -of Lord Justice 
Kay, the consent order is only the order of 
the Court carrying out an agreement between 
the parties. We must consequently hold that 
the rule'recognised in the long series of deci- 
sions ‘to which we have referred, is well 
founded on principle and'ought to be main: 
tained. The plaintiff is, therefore, entitled to 
a declaration that the consent decree, as & 
decree, is not binding upon her as the rever- 
sionary heir to the estate of her father. Hence; 
the second ground urged on behalf of the 
appellant must prevail. . ; 

Thé third ground urged on behalf of 
the appellant is that the consent decree ia 
inoperative against the plaintiff because; 
based on a compromise, prejudicial to the 
interest of the  reversionary heirs and 
in excess of the powers of the widow 
as qualified owner. This ground raises 
an important question of fact. The learned 
Judge in the Court below came io the 
conclusion that Kanai Lal Sen had spent 
Rs. 8,000 for the benefit of his danghter 
partly, on account of the maintenance of 


_herself and- her daughter ard partly on 


account of the marriage of his grand- 
daughter, and the remainder on account of 
the litigation expenses to enable his daughter 
to recover the estate of her husband. The 
learned Vakil for the appellant has directed 
a stringent criticism upon this part of the 
case, and has minutely scrutinised the 
evidence adduced by Kanai Lal Sen and 
by Katyayani to show that the compro- 
mise was a fair transaction. The learned 
Vakil bas invited our attention to the fact 
that, whereas, according to Kanai Lal him- 
celk the share of the estate taken by him 
was worth at least Rs, 30,000; according 
to the findiug of the Subordinate Judge, 
he cannot in any sense be treated as a'cre- 
ditor of his daughter to the extent of more 
than’ Rs. 8,000. Inthe course of the able 
argument which he addressed to ns on this 
peint, he further contended that the finding 
of the Subordinate Judge, even to the extent 
to which it is favourable to Kanai Lal Sen 
is based upon very questionable ‘evidence; 
that the accounts produced have been manu. 
factured for the purposes of the suit: that 
trustworthy vouchers have mot; in ll cases: E 
been brought forward; that there are serious 
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contradictions in the evidence now given 
taken along with previous statements of 
the parties as to the period during which 
"Katyayani and her daughter were maintained 
by her father; and that, in substance, al- 
though if may be conceded that Kanai 
Lal has speiit some money on behalf of his 
widowed daughter, the evidence as to what 
precise amount has been spent is wholly 
illusory and: will not stand the test of criti- 
cism He has finally argued that the. price 
which the daughter has paid to her father 
is manifestly -disproportionate to the benefit 
conferred, while Kanai Lal, according to 
the Subordinate Judge, -has spent about 
Rs. 8,000 for the benefit of his daughter, 
he has secured for himself an absolute in- 
terest in properties which we now know 
are worth at least Rs. 50,000. Under these 
circumstances, the learned Vakil for the 
appellant has contended that, even if what 
is assailed had not been a consent decree 
but a private conveyance, the transaction 
could be successfully impeached by the re- 
versionary heir who finds that her inherit- 


ance has been taken half by her mother. 


as absolutely entitled thereto, and the other 
half by her maternal grandfather. as the 


price for his assistance, with the possible. 


result that no part of the estate of her 
father may ever reach her hand. The con- 


siderations which have been thus urged are. 
obviously of a weighty character, but we: 


do not propose to examine them, because, 
as the consent-decree must be declared in- 
operative ag against the plaintiff on the first 
and second grounds taken by the appellant, 
it ig needless to scrutinise the facts minutely 


for the purpose of a decision on the third: 


ground, 
In the view indicated above, the conclu- 


sion is irresistible that the plaintiff is qn- - 


declaration that the consent 
decree is inoperative against her. But on 
behalf of Katyayani and Kanai Lal, what 
must be .deemed a desperate effort has been 
made to defeat.the suit on the ground that 
the plaintiff Rajlakshmi has no interest in 
the estate covered by the decree, and is 
consequently not entitled to maintain a 
declaratory suit in respect thereof. The 
learned Counsel who appeared on behalf of 
Kanai Lal Sen strenuously contended that 
upon a true construction of the Will of Raj- 
ballay Seal the estate never vested abso- 


titled to the 
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lutely in the first adopted son, Jogendra 
Nath, so that the plaintiff cannot’ claim to 
be thé reversionary heir 6f her father with 
regard to such estate. We intimated to the 
learned Counsel, in the course of the argu- 
ment he addressed to us, that ib was not 
open to him totake this position, because the 
compromise decree impeached by the plaintiff 
was based obviously on the foóting that the 
Sens were entitled to one-fourth’ share of 
the estate, that the remaining three-fourths . 
belonged to Katyayani as the widow of 
Jogendra Nath, and that three-fourths 
ought to be divided in equal halves between 
Katyayani and her father. In spite of this 
expression of opinion, the learned Counsel in- 
sisted that he was entitled to address the 
Court upon this point, and wé accordingly 
afforded him full opportunity to place before 
us his arguments upon the question of the 
construction of the Will. Since the close of 
the arguments, we have minutely scrutinised 
the records of this: litigation, as also of the 
three previous suits between the parties or 
their predecessors, and we need only. state 
that such examination has strongly confirmed 
the view we first indicated, that neither 
Kanai Lal nor Katyayani was entitled in the 
present litigation.to contend, as was sought 
to be done, that Katyayani was not entitled 
to the estate as the widow of her husband, 
Jogendra Nath. The history of;the previous 
litigations shows that, in the suib of 1890, 
the Sens obtained a declaration that they 
were entilled to a one-fourth share in the. 
estate of Rajballav.Seal. In the suit of 
Amulya Charan, it was conceded by the then 
plaintiff that he was entitled to a three- 
fourths share and the Sens to the remaining - 
one-fourth. A similar position with reference - 
to the Sens was adopted by Katyayani, at - 
that time a defendant, when she contended 
that she, and not her brother, was ‘entitled 
only to the three-fourths share. There 
was no suggestion on her part at the 
time that the Sens were nob entitled 
to a one-fourth share. -In-the suit of 
Katyayani herself, she originally came to 
Court upon the allegation that she was 
entitled to only three-fourths share of the 
estate, and that the remainder belonged. to 
the Sens. It was only after the. decision of 
this Court in the appeal of Amulya Charan, 
that she sought to profit by the observations 
of the ‘learned Judge, and had her plaint 
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amended so as to.include a claim to the whole. 
estate.. -But the position which she then took 
up was, not that she had no interest in the 
estate as: the widow of her husband, and that; 
the whole estate had passed to the Sens, but 
that she. was entitled to the whole to the 
exclusion of the Sens. She successfully as- 
serted this title in the Court of first instance. 
Her position throughout the trial in -the 
Original Court was that there was an in- 
testacy as to the corpus which thus- vested in 
‘the first adopted son, Jogendra Nath, and- 
subsequently. passed by succession. to herself. 
When the Sens appealed to the District - 
Judge, the position was not materially chang- 
ed, for the claim which Katyayani continued 
to assert was based exclusively on her right 
as the widow of Jogendra Nath. In the 
face of these circumstances, it has beeu boldly 
suggested in this Court that the compromise 
.was made on the basis that Jogendra bad no 
interest at all. ard that the Sens made a pre- 
sent of three-eighths share to Katyayani and 


another three-eighths to Kanai Lal Sen. "The. 


learned - Counsel for Kanai Lal Sen has 
seriously contended that he took a three- 
eighihs share of the estate, noton theassump- 
iion that it was the property of Jogendra 
Nath, but that it was the property of Rajbal-: 
lav Seal, which had passed to the sons of his 
daughter. The position is manifestly uuten- 
able, for what; claim had Kanai Lil against 


the estate of "Rajballav Seal so as to justify. 


&n alienalion in his favour?: The ground 


assigned in the petition of compromise for- 
giving a share to Kanai Lal Sen was.that he. 


as the father of the then plaintiff, Katyayani, 
was justly entitled to get a share as the 
equivalent of-his advances of money and 
trouble for the series of. litigations ending 
with that compromise. To whom had he 
advanced the money and who was the pariy 
benefited by the trouble he ‘had taken in the 
conduct of the series of litigations? Obvious- 


ly, it was his daughter, andthe only in-' 
telligible view of the compromise is‘that it: 


gave four-sixteenths share to the Sens and 
their mcrtgagee, and that the remainder, to 


which the title of Katydyani was.admitted- 
by the Sers, was equally divided between: 


herself and ber father. The suggestion that 
Karai Lal-obtained a share of ihe: estate cf. 
Rajkallav £eal as such ig entirely: baselets. 
He' might :catcnab]y bè treated as the 
crediicr cf lis davghier, and the share he 
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took must be deemed to be a share which, had 
he not taken it, would have belonged to 
his daughter; in other words, he took not 
directly from the Sens, but :from ‘his 
daughter,: Katyayani. The inference, there- 
fore, follows that. the true effect of tha 
consent decree was that. the Sèns took 
one-fourth of the estate and the remainder was 
taken by Katyayani and her father in equal 
halves; this latter three-fourths was obviously 
treated as the property of Jogendra Nath,. 
because: Katyayani would not be entitled to 
anything except as the widow of Jogendra. 
Nath, and Kanai Lal Sen would not beentitl- 


- ed to colin anything except as the creditor of 


Katyayani. The plaintiff, therefore, may justly ` 
assume the position that as by this consent. 
decree the three-fourths share of the estate 
has been dealt with as the property of her. 
father, Jogendar Nath, she, as the rever- 
sionary heir, is entitled to the declaration 
that the decree is not operative against her. 
In this view, we must hold that neither 
Katyayani nor Kanai Lal Sen cau be allowed, 
for the purposes of the, present litigation, to 
assume the position that Jogendra Nath never 
took any interest in the estate of Rajballav 
Seal, and that Katyayani had at no time any 
claim thereto as widow of Jogendra Nath 
We may here observe that, although this sug- 
gestion was made in paragraph 26 of the 
written statement of Kanai Lal Seb, it was 
really inconsistent with the suggestion made in 
paragraph 16 that he was entitled to be 
reimbursed ‘from Katyayani or. Amulya 
Charan, whoever might succeed in the litiga. 
tion. The argument now sought to be advanoc- 
ed is also contrary. to the allegations made in 
paragraph 9 of the written statement of 
Katyayani and of paragraph 8 of the 
written etatement of one of the Sens, who 
themselves do not claim more than one-fourth 
share of the.estate. We may also remark 
that no trace is to be found in the judgment 
of the Subordinate Judge of any argument 
addressed to him to the effect that Katyayani, 
had no shadow of a title to the estate, and 
it is manifest that such a position cannot be 
seriously assumed by heror by her father in 
the present litigation. We must, therefore, 
refuse the invitation of the learned Counsel to 
determine the title of Jogendra Nath under 
the Will of Rajballav. We may add that the 
question is one not wholly free from difficulty, . 
and it would, in our opinion, needlessly em- 
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barrass the parties.if we were to -pronounce 
an opinion upon it when it is not necessary 
for us to do so. Tt is, further, worthy of re- 
mark that if the Will ever requires to be con- 
atrued for the benefit of the present parties, 
& question may very well arise as to how far 
ihe matter may.be deemed concluded by the 
decisions in the suit of the Sens in 1890, and 
of Amulya Charan in 1901, and by the 
pleadings of the parties in the, suit 
of Katyayani herself in 1903. This pre- 
liminary question is obviously one of some 
intricacy; it dees not appear to have been 
suggested to the Court below, and the 
materials placed before us are by no means 
sufficient for its adjudication. This is an 
additional reason why Katyayani ard Kanai 
Lal Sea should rot now be permitted to 
„assume a position wholly contradictory to the 
position previously taken by them and to their 
pleadings in the present case. 

The result, therefore, is that this appeal 
must be allowed and the decree made by the 
Subordinate Judge discharged. The plaintiff 
will have a declaration that the consent 
decree, made on the -9th January 1907, is 
void and inoperative as sgainst her, and that 
she is, in no way, bound by the partition pro- 
ceedings which have taken place in execution 
of that decree. The plaintiffis entitled to her 
costs both here and in the Court below as 
against the Ist and 4th defendants. 


Appeal aliowed 





(s. c. 14 C. L. J. 361.) 

CALOUTTA HIGH. COURT. 
RRGULAR Civiu Arrea No, 288 or 1906, 
July 11, 1911. 

Present:—Mr. Justice Coxe and 
Mr. Justice Teunon. 

Raja JYOTI PROSAD SINGH DEO 
BAHADU R— Piatntiv¥— APPELLANT 
cersus 
Taur LACHIPUR COAL Co. AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Landlord and Tanant— Permanent tenure-holder— 
Absence of evidence of terms of léase—Mineral rights, 
whether presumed to belong to tewure-holder. 

The holder of a permanent tenure, in the absence 
of all evidence of the terms of the lease, should not 
be presumed to own the underground mineral rights 
which must be icgarded as the property of the 
landlord. 
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Hari Narain Singh Deo v: Sriram Chakavarty, -837 .C. 
423; 14 C. W. N. 746; 11 O. L. J. 653; 6 Ind. Cas. 785: 
7 A. L. J. 683; 20 M. L. J; 669; 12 Bom. L. R. 495; 8 
M.L. T.51; 1 M, W. N. 309, Abhiram Goswami v. 
Shyama Charan Nandi, 36 C. 1003; 14 O. W.N. 1; 
10 C. L. J. 284; 4 Ind. Cas. 449; 11 Bom. L.. R. 1224; 
19 M. L. J. 530; 6 A. L. J. 857, referred to. 

Shama Charan Nandi v. Abhiram Goswami, '83^ C. 
511; 3 C. L. J. 506; 10 C. W. N. 738, Megh Lal Pandey 
v. Raj Kumar Thakur, 34 0, 358,6 C. L. J.. 208, 
11 C. W. N. 527; and Brojonath Bose v. Durga Prosad 
Singh, 840. 753; 5 C, L. J. 583, distinguished. 

Appeal from the decree of the Subordinate 
Judge of Burdwan, dated the 16th May, 
1906. . 

Dr. Resh Behary Ghose (with him Babus 
Mohendra Nath Roy and Lalit Mohan Ghose), 
for the Appellant. | 

Mr. B. Ohuckebuttg (with him Mr. S. P, 
Sinha, Babus Umakalt Mukerjee and Joygopal 
Ghosha), for the Respondent. 


Judgment.—tThe case for the plain- 
tiff was that the village in suit was a mal 
village of his zemindart which was held by 
defendants Nos. 5 to 35 as ordinary tenants, 
They leased it to the defendants Nos. 2 to 4, 
who again leased it tothe defendant No. 1, the 
Lachipore Coal Company. It was contended 
that the mineral rights did not belong-to the 
tenants but remained in the plaintiff and, 
therefore, this suit was brought, in which the 
relief claimed was generally, that: the plain- 
tift’s right to the minerals, ete., should be 
declared and that the defendants should. be 
prevented from exercising any such rights. 
The defence is, briefly, that the village.is a 
Mogoli Brahmattar village given to the pre- 
decessors of the defendants: long before the 
Permanent Setllementand that the mineral 
rights belonged tothe Brahmattardars. The 
suit was dismissed. by the learned Subordinate 
Judge and the plaintiff appeals. 

The two principal points for decision are 
whether the Brahmattardars are ai least per- 
manent tenure-holders and, secondly, whe- 
ther if so the mineral rights belong to them 
or to the Rajah of Pachete, the plaintiff in 
the case. i 


The learned Vakil for the appellant lays 
great stress on the evidence that the reut has 
varied. Ib cannot be disputed thàt the land 
was granted to the Brahmins before the Per- 
manent Settlement. It seems io us to be of 
little importance whether there were original- 
ly three grants or one. If there was origi. 
nally ore grant, it was certainly divided into 
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three before the memory of any of the .wit- 
nesses, But this would not in any way 
affect the permanent character of the tenan- 
cies. The case of Udoy Chandra Kanji v. 
Nriperdra Narayan Bhup (1), to which re- 
ference has been made proceeded on the special 
wording of section 50 of the Tenancy Act and 
can have no application to a tenancy which 


had been divided long before that enactment. 


Nor is, this a case to which section 50 can have 
any application. Nor do we: think the fact 
that the Brahmins pleaded in certain rent 
suits that the rent had been split up of any 
importance. The vital point for. decision | is 
whether a permanent tenure was given to 
the Brahmins and it makrs little or no differ- 
ence whether the whole village wasoriginal- 
ly given by one grant or lease or by three. 
5 evidence on the point, was then discuss- 
ed 


Although much evidence has been given, 
ihat described above appears to us to- be all 
that has much probative force on the question 
whether the rent has been varied, and on it, 
we feel no doubt that the rent has always been 
the same. 


It is nót disputed that the interest of the 
Brahmins has been transferable. They have 
dealt with it as their own and their trans- 
ferees have been recognised:by the landlord. 
This.fact. too, is a strong indication that the 
fenures are permanent. 


Taking these facts into oougidiratión, name- 
ly, that the tenures are described as "Mogali 
Brahmattar, that they have existed since be- 
foreihe Permanent Settlement, that the rents 
have always been the same, and that the ten- 
ures are freely transferable, we have no doubt 
that the Brahmins were at least permanent 
tenure-holders. This being so the next ques- 
tion that arises is whether they are entitled 
to the mineral rights. It appears to be. well 
settled in England that a tenant for life or for 
years has no right to work unopened mines: 
Olegg v. Rowland (2); Campbell v. Wardlaw 
(3) and this, despite the case of Messrs. Gor- 
don Stuart & Co. v. Tikaitnee Seobas (4) has 
been accepted as good law in India in Prince 


(1) 36 C. 287; 1 Ind. Cas. 4; 13 C, W. N. 410. 
(2) (1866) 2 Eq. 160; 35 L. J. Ch. 896; 14 L. T. 217; 
4 W. R. 630. 

(8) (1883) 8 A. C. 641. 
(4) (1864) W. R. 370. 
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Mahomed Buktyar Shah v. Rani Dhojamant 
(5); see also Fituram Mukerjee v. Cohen, (6). 
The question remains whether the position 
of a tenant in perpetuity is any better in this 
respect than that of a tenant for life or for 
years. It was held in Kally Dass Ahiri v. 
Monmóhini Dasee (7), that the landlord con- ; 
tinues to have a reversion in the property ang” 
this was cited with approval in Abhiram Go- 
swami v. Shyama Oharan Nandi (8). Nor 
does the fact that the tenure would escheat 
to the Crown in default of heirs, Sonet Kooer 
v. Himmut Bahadoor (9), really negative the 
supposition that such a reversion subsists, If 
this is so, it is difficult to see why thereshould 
be any’ difference in principle between the 
lessee for years and the lessee in perpetuity 
when nothing is known or can be inferred 
about the intention of the parties at the time. 
of the inception of the lease. Ifthe opening 
and working of new minesin the case of a 
lessee for years is waste, it would seem to be 
the same ultimately-in the case of a lease in 
perpetuity, though the injury is more dis- 
tant. In either case, the tenant might des- 
troy the whole subject of the tenancy so that 
when the landlord came to sell it for arrears 
of rent, he might find that there was nothing 
to sell. It has been argued that the effect of 
Abhiram Goswami v. Shyam1 Charan Nandi 
(8) has been weakened by the decision in Sri 
Sri Ishwar Shyam Ohand Jiu v. Ram Kanai 
Ghose (10) but the former case is still bindirg 
upon us, Reliance has been placed on the 
decision in Shama Charan Nandi v. Abhiram 
Goswami (11), Megh Lal Pandey v. Raj 
Kumar Thakur (12) and Brojanith Bose v. 
Durga Prosad Singh (13). The first case does 
not help the respondent much. It contains 
an observation, rather than a considered opi- 
nion, that a permanent lease, including “all 


(5) 2 C. L. J. 20. . 

(6) 33 0. 203; 2 C. L. J. 408;90. W.N. 
M. L. J. 379;7 Bom. I. R. 920; 8 A. L. J. 59; 
185. 

(7) 24 C. 440; 1 C. W. N. 321. 

(8) 86 C. 1003; 14 C. W. N° 1,.10 C. L. J. 284 4 
Ind. Cas. 449; 11 Bom. L. R. 1234419 M. „D. J. 880; 
6A.L. J.897. 

(9) 1 0.391; 25 W. R. 239; 3 I. A. 92. 

(10) 15 C. W.N. 417; 10 Ind. Cas. 683; 9 M. L. "'. 
448; 8 A.L. J 528; 13 Bom. L. R. 421; 83 A. 620; 14 
C. L. J. 238; (1911) 2 M. W. N, 281. 

(11) 33 0. 611 3 C. L. J. 506; 10 C. W.N. 738. 

(12) 34 O. 358; 5 C. L. J. 208; 11 C. W. N. 627. 

(13) 34 C. 768, 5 C. L. J, 683, 
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rights of various kinds" would transfer 
minerals. There are no words of that 
kind here and the decision was reversed on 
appeal though on other grounds, In the 
next case ib was held that a permanent 
lease of land “ mat hag haquq" would 
transfer the minerals. This is much more in 
the respondents’ favour, as the vague and 
general words “mai hag haquq" add really but 
little to ike effect of the lease. Still, there is 
nothing here but a permanent tenure without 
those words or any words, and, therefore, the 
case is not really a decisive authority. In the 
third ease it was held: that certain Digwars 
were permanent tenants, and, therefore, were 
entitled to the mineral rights in the absence 
of express reservation. This case, no donbt, 
goes the whole length of the respondent’s 
contention but we are informed that it is 
under appeal. Moreover, the learned Judges 
relied principally on the decision in Sriram 
Chakravarti v. Hart Narain Singh Deo (14) 
which has now been reversed on appeal to the 
Privy Council [Hart Narain v. Sriram Ohak- 
ravarte (15) ]. 


It has been urged that the Brahmins are 
“more than tenure-holders, that they are abso- 
lute owners subject to a rent charge, that the 
transfer to them was not a lease but a gift 
burdened with a condition such as the Hindu 
Law recognises. The distinction seems to us 
too fine to be appreciated. We know nothing 
as to what the intentions of the parties were 
at the inception of the tenancy. But in times 
within our knowledge they have been treated 
as tenants ard sued forrent and cesses, and 
have apparently made no objection. 


A great deal of evidence has been given to 
show that other persons in the position of the 
defendants have been dealing with the mineral 
rights as their own, without apparently any 
objection by the Raja. This evidence is open 
to the obvious objection that we do nob know 
exactly what the position of the executants of 
these sales and leases was. It may conceivably 
be the case that they had sanads, which showed 
that all the right in the land had been transferr- 
edtothem Still, no doubt,this mass of evidence 
cannot be put aside so easily. It is not likely 
that many holders of Brahmattar villages are 


(14) 88 C. 64; 8 C. L. J, 59; 10 C. W. N. 425. 

(15) £7 C, 728; 14 C. W. N. 746; 11 C. L. J. (53; 6 
]1d. Ces. 78; 7 A. L. J. (88; £0 M. L. J. E69; 12 Bom. 
L. F, 496; 8 M. D. T. 1; 1 M. W. N. £69. 


INDIAN CASES, 


[1911 


ina better position than the defendants in 
this suit with regard to the possession of title- 
deeds, while it does seem clear that many of 
them have been dealing freely with the under- 
ground rights, and some of the leases go 
back to 1860 and one to 1858, This un- 
doubtedly gives the impression that the Brah- 
mattardars generally have been dealing with 
the under-ground rights, but it is impossible 
to base definite conclusion on an impression 
ofthis nature. Even in Pachgachhia, where 
the evidence of such transactions goes back 
to 1880, the Subordinate Judge finds that 
although the defendants from time to time 
gave leases to speculators in coal, the enforce- 
ment of the leases was too casnal and inter- 
mittent to justify an inference cf adverse 
possession with sufficient continuity and 
publicity. We do not know in how many 
other cases the state of affairs might: be 
fcund to be thesame and it may be that in 
most of the villages covered by the leases, etc., 
it may still be open to the Rajah to claim the 
under-ground rights. Accepting, therefore, the 
fact that the Brahmatiardars of the villages 
of the zemindari have been dealing with the 
mineral righis as their own for some time wa 
do not think that in reality that fact greatly 
affects the question of law that we have to 
decide, namely, whether the holder of perma- 
nent tenure, in the absence of all evidence of 
the terms of the lease, should be presumed to 
own the under-ground rights. 

Tt appears from the eviderce of Haradhan 
Sirear that in 1877 the then Rajah of Pachete 
bought the subsoil rights in the village of 
Kultara from certain mokararidass under the 
holders of the village. The witness says that 
a quarter of the village was mol and three- 
quarters Bhatottar. It is urgcd that Bhatot- 
tar land stands exactly inthe same position 
as Brahmattar land, a Bhat being a species of 
Brabmin. It is argued, therefore, that this 
purchase amounts to: an admission that the 
mineral rights bélong to the Brahmin tenants. 
But here, too, we do not know if the Bhats 
had any sanad, showing what had been leased 
to them. The village Kultara does not appear 
in the Soshwara papers and the argument 
rests on the unproved assumption that every 
tenancy of a Brahmin in the Pachete Raj is 
necessarily of the same nalure and extent. 
Moreover, the question whether permanent 
tenants without written leases are entitled to 
the mirerals is a point of law quite doubtful 
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` enough to take all valaa out of the admission. 
Even if it be held that the minerals belonged 
tu the Raja he might very prudently have 
fortified himself by a purchase of whatever 
rights the tenants might have. 

On the other hand, it appears from Exhibit I 

_that in 1858 the Bengal Coal Co. executed 
an agreement in favour of the Assistant 
Commissioner at Purulia agreeing to pay rent 
för their coal lands. Apparently, the Pachete 
Estate had then come under the management 
of Government. This is evidence, so far as 
it goes, that the landlord was also recognised 
as having the right to dispose of the miner- 
als, and probably the fact is that the Coal 
Co. thought it prudent to take settlement 
from both sides. : 

It bas been faintly argued that the Pachete 
Raj is impartible and that at the time that 
these tenurés were granted ib was generally 
understood that an owner of an impartible 
éstate could not alienate. But it isnot proved 
thal the estate is impartible ; Anund Lal Sing 
Deo v. Maharaja Dheraj Gurrood Narayun Deo 
Bahadm (16), and it is impossible to contest 
the alienations on that ground when it ia 
clear that more than 50 villages in a single 

` pırgana were alienated in this way in the 
18th Century, and the validity of the aliena- 
tions has never been questioned. 

It appears to us that the mineral rights 
must be regarded as the property of the Raja. 
The appeal willaccordingly be allowed. The 
plaintiff will get a decree declaring his title 
to the mineral rights and for an injunotion 
restraining the defendants from working 
mines in Panchgachia, He will be entitled 
to his costs of both Courts. 


Appeal allowed. 
(16) 6 M. I. A, 82 ab p,.103, : 





(s. c. 38 C. 708.) 
CALCUTTA HIGH COURT. 
ORIGINAL Civin, Surr No. 974 or 1908. 
June 9, 1911. 

Present: — Mr, Jusbicé Harington. 
MOZELLE JOSHUAC- PLAINTIFF 
versus 


SOPHIE ARAKIE-— DEFENDANT. 


Jewish Law—‘‘ Ketubah "— Marriage settlement— . 


Rights of widow under ketubah—Charge on husband's 
property. 

A ketubah gives a.right enforceable by an innocent 
wife when she is divorced by her husband, but she 
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has "no rights” "uuder it against her deceased husband's 
estate. 


Mr. 0. O. Ghose and Mr. 4 N. Chaudhuri, 
jastructed by Mr. N. O. Bose, Attorney, for 
the Plaintiff. 

Mr. Hyam, instructed by Mr. R. Westma- 
cott, Attorney for the Defendant. 

Mr. J. E. Bogram, instructed by Messrs. 
Orr, Dignam X Oo., Attorneys, for the Ad- 
ministrator- General. 


Judgment. The plaintiff is the 
widow -of a gentleman, A. R. Joshua, and she 
asks. for a declaration that & sum of 
Rs. 10,555 constitutes the first charge on 
the ‘estate of her deceased husband, and that 
sum is dne to her in priority to the sums 
The estate 
is being administered under the direction of 
the, Court and the liabilities exceed the 
assets. Now, to make good her claim to this 
charge on the estate of her husband, the lady 
relies on adocument which was executed at 
the time of her marriage. The document 
has been described as a kelulah, aud it is 
alleged by the plaintiff that it ‘has the effect 
of creating in her favour the charge which 
she asks to have declared on her husband's 
She supports her claim further by 
a number of gentlemen of the Jewish per. 


-gsuasion, who have come to say what effect 


this document has amongst their people. I 
have very great doubt as to whether the 
evidence they give is, strictly speaking, ad- 
missible. 

‘Now, bəfore dealing with the witnesses, ib 
becomes necessary to examine the document 
itself and see how far it bears out the 


-plaintiff's contention that it creates a charge 


enforcsable in her favour on her husband’s 
death on his estate. The defendant's case 
is that this is an ancient form, the signing 
of ‘which is part of the ceremony in every 
Jewish marriage, and itis not intended to 


-create any liability enforceable against the 
'Husband's estate, but only to provide a sum 


of money, which should be payable to the 
lady, in ease the husband should divorce 
her when she herself had no& been guilty of 
misconduct. Now, the document in question 
is singular iu its appearance and in its form, 
it is certainly archaic. In it the husband 
says he allows endowment from his money 


“to the extent of 100 silver and he under- 


takes to give food and clothing and other 
requirements of the lady, but then he states 
i 


486 


MOZELLE JOSHUA V. SOPHIE ARAKIE. 


“that she brought to her husband ornaments 
of gold and silver and dresses, ete., totalling 
to Hs. 5,000. which he has accepted, and 
wrote upon himself (sic) on the former, and 
ihe latter also, in all Rs. 5,000, and he 
further agreed to add out of his money an 
addition on the principle of the edict, 
Rs, 455 in all, together with the endow- 
ment, additions, and gifts, Rs. 10,555, and 
Mr. Aaron acknowledged that the above- 
mentioned sums are received and accepted, 
by him and under his command, and he ac- 
knowledged that the said sums are as but 
to kim, and he possessed the same, and 
Jike the trade of goat and iron should it 
jncrease and decrease, wil be sustained by 
him, and accordingly the said Mr. Aaron 
told us, that the securily and responsibility 
of this edict, the endowment and the addition 
which are stipulated for her, accepted and 
agreed by me and my heirs after me, from all 
my properties and also moveable and not 
moveable will be securityand pledge to realize 
from the best, etc.” 

Now. in trying to ascertain whether this 
js an archaic form or whether, as the plaintiff 
says, this 1s a statement ofa real transac- 
tion, I think it is important to say how far 
the statemenis made in it are in fect true. 
Is there any evidence that the lady brought 
to her husband ornaments of gold and silver 
totalling in all Rs. 5,000P At the previous 
hearing the lady stated that when she was 
married she had no property of her own, 
and that she had a few ornaments of gold 
and silver, which she says she got from her 
father and none from her former husband, 
as his were left for her daughter. She 
said, "I made over those ornaments to him. 
They were worth about Hs. 1,500. Beyond 
the ornaments l had only some furniture." 
But when she is re-called for the purpose of 
further examination in the present hearing, 
the lady says she did take to her husband 
Rs. 5,000 in silver and jewellery. The result 
is. that the lady makes two contradictory 
statements, one at the present hearing and 
the other at the previous hearing. I should 
lave hesitated to accept it if she had stated 
in the earlier statement that she had brought 
to her husband ornaments of gold and silver 
totalling Rs. 5,000, without some parti- 
culars, but there was no statement with re- 
gard toit at the previous hearing. There 
were no particulars of the ornaments, and 
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the lady has made two contradictory state- 
ments with regard to her property.: On 
that evidence, it has not been established 
that the lady brought Rs. 5,000 or any other 
sum to her husband on the occasion of her 
marriage. 

Then with regard to Hs. 555, it has not 
been asserted by any one on behalf of the 
plaintiff that that sum was ever added to 
any money brought in by the lady. Qn the 
contrary, the witness, Mr. Cohen, who was 
called on behalf of the plaintiff, says that the 
amount of Rs. ^55 does not represent any actual 
sum but itis a fictitious figure inserted for 
the purpose of avoiding having a number 
of noughts in the figure which is written. 
The result is, that on the document itself 
part of the figures presented is proved “to 
be fictitious, and that the lady brought to 
her husband the amount of Rs. 5,000 has 
not been proved, and there is no evidence 
as to whether the deceased was in possession 
at the time of marriage of Rs. 5,000, so that 
of the statements in the document some 
have not been proved aud one has been 
shewn to ke fictitious, Then one has to 
consider the evidence of the Jewish wit- 
nesses who have been called. First, there 
is Mr. Cohen. He says that the lady has 
certain claims on the husband in considera- 
tion of the agreement and its terras. Mr. 
Leniardo, who was called on the previous 
hearing, puts the lady’s rights rather higher 
than any one else. He says that the docn- 
ment isa document of marriage-settlement, 
and that the amount should be paid either 
by the husband in his life-time, or after his 
death. Then comes Mr. Arakie, who was 
the last witness called for the plaintiff, and 
he only expresses what is the belief of his 
countrymen; and according to their belief 
this ketubah constitutes a charge on the estate 
of her husband, and then he further says 
that if the husband isinsolvent the wife is 
io go without it. His evidence, if it is true, 
would be destructive of the plaintiff's case, 
because she claims to be given priority over 
all the other creditors of the deceased. 
Then there was another gentleman, wko Was 
called just before Mr. Arakie and that is 
Mr. David Ezra, and he says that the lady 
gets her rights under this document, and 
they arise in the case of divorce and do 
not come into operation during the husband’s 
life-time. He says that asum of money is 


' Jewish people, from 


Vol, XIL] 


INDIAN OASÉS. 


487 


VADISAPU APPANDORA V, YYRICHERLA VEERABHADRARAJU. 


Inserted in .all these Aooujents. This 
amount is put for the purpdse of indicating 
ihe raük and position of the parties, rather 
than for any other reason; anl he says that 
he has never heard of a Jewish widow assert- 
ing hertights to the ketubah money. The 
plaintiff has referred to a- book, under the 
Evidence Act, which supports the plaintiff's 


‘contention as to the effect of the ketubah under 
“the Jewish law. 


Now that is all the evi- 
dence which the plaintiff can rely upon to 
support her claim. The defendant relies on 


"the evidence of the persons who were called 


‘ab the earlier hearing and whose views are 
that the money can only be claimed in the 
ease of divorce. Now the evidence of the 
gentlemen, who have been called by the 
plaintiff, when ib comes to be examined, does 
not really establish her claim, because they 
only refer, specially to wbatin their opinion 


is the effect of the document. It is 
conceded and, indeed, has been spoxen 
to by almost every witness, that the 
execution of the document of this 


naturé, has been customary amongst the 
time immemorial, as 
a portion of the wedding cremoney, and no 
witness has ever heard of a case in which 
it was sought by any Jewish widow to assert 


‘that that document created a liability in her 


ai 


favour on the estate of her deceased husband. 


‘I confess that that part of the evidence 


presses me very strongly, and I am unable 
to believe, that if this document was really 
effective to give the rights to the wife which 
the plaintiff says it does, no case should 
ever have arisen in which the claim was made 
or established. 

Thereis evidence that the ketubakh gives a 
right enforceable by an innocent wife when 
she isdivorced by her husband, but the evi- 
dence inthis case does not, to my mind, estab- 
lish that she has any rights underit against 
her deceased husband’s estate, and my view 
is strengthened by ihe evidence that when 
a marriage is contracted by Jews of wealth 
and position, although the sums inserted may 
be larger, yet for the purpose of giving the 


` widow, the rights to her husband’s property, 


_ ànordinary marriage-settlement is executed, 


. and parties never treat the provisions in the 


ketubah as giving any realrights. On the whole 
case, therefore, there must ba judgment for 
the defendant and the grounds on which I base 


my judgment are (7). I do. not believe the 


sot H 
.every witness 


ketubah is intended to create any charge, be- 
cause the statement of facts in it as to the 
money brought in by the lady, appears to be 
without any foundation; and (i) because, while 
all the witnesses are agreed that it gives 
rights to the wife in the event of a divorce, 
says that no case has 
ever occurred in which it was contended 
that it gavé any right to the widow until 
the present suit; and (čí) because there is 
evidence that, where ib is desired to settle 
the property on the wife notwithstanding the 
existence of a kefubah, a marriage-settlement 
is executed. 

I think that if the widow had been so 
convinced that the ketubah created a charge, 
she ' would, in thefirst instance, have made 
her claim as against her deceased husband's 
estate. 

The guit must be dismissed and the plain- 
tiff must pay costs to the defendant on scale 
No. 2 


Suit dismissed. 


MADRAS HIGH COURT, 
„Civiu Appran No. 210 or 1908. . 
P September 13, 1911. 
Present:—Sir Arnold White, Kr., Chief , 

: Justice, and Mr. Justice Phillips. 
VADISAPU APPANDORA —DEFENDANT 
— APPELLANT 

"versus 
SRI; RAJAH SRI SRI SRI VYRICHERLA 
VEERABHADRARAJU BAHADUR 


GARU —PraINTIFF— RESPONDENT. 

Landlord and Tenant-—Grant of land in liew of wages 
forservice—Estute burdened with service—Resumption 
by grantor —Grant subsequent to Permanent Settlement 
—Onus of proof. 

There is a distinebion between the grant of an 
estate burdened with service and the grant of an 
office, the performance of the duties of whioh are re- 
numerated by the use of certain lands. In the 
latter description are included lands held by a 
private servant in lieu of wages. 

In the case of a grant burdened with service the 
grant is not resumable merely because the necessity 
for the service has ceased, though it may be liable 

to forfeiture in case of wilful failure in the perform- 
ance of the service. In the case of the other 
class of grants, it is assumed that the 
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Forbes v. Meer Mahomed Tuquee, 18 M. I. A. 438; randum may be dealt with before discussing 


14 W. R. 28 (P.0.); 5 B. L. E. 529, referred to. 

In cases where a service grant was included in 
the mal assets of a zemindari at the time of the 
Permanent Settlement, there isa presumption that 
the zemindar can resume. 

Unide Rajah Raja Bommarazu Bahadur v. Pamma- 
sawmy Vencatadri Naidu, 7 M, I. A. 128; 4 
W. R. 121 (P. O), Sitaramrazu v. Ramchan- 
dvarazu, 8 M. 367; Sannyast v. Salur Zamindar, 
.7 M. 268;. Mahadevi v. Vikrama, 14 M. 365; 
Sri Rajah Sabhanadri Appa Row v. Sri Rajah Vencata 
Narasimha Appa Row, 26 M. 408; Sri Rajah Visves- 
vara v. Gorla Bulerado, 1 M. W. N. 496, 
7 Ind. Cas. 401; 8 M. L. T. 82; and Kondamodulu Linga 
Reddi v. Vencatakrisina Rao, (1911) 2 M. W. N. 36; 
9 M. I. T. 224; 21 M. L. J. 166; 9 Ind. Cas. 141, 
referred to. 

“Radha Pershad Singh v. Budhu Dashad, 22 ©. 938, 
at p. 042; Hurryhur Mukhopudhya v, Madhub Chunder 
Baboo, 14 M. I. A. 152, 20 W. R. 459; 8 B. L. R 
5606; referred, to. 

Rajah Nilmoney Singh Deo v. Government, 18 W. R. 
321; Rajah Nilanund Singh v. Thakur Manoranjan 
- Singh, 18 R. L. R. 124, I. A. Sup. Vol. 181; Lakham- 
“garda, v. Keshav Annajt, 28 B. 305, Visiaranga 
Mahraraja v. Suryanarayana, 9 M. 307, and Vistaranga 
Maliaraja v. Sitaram  Razw, 19 M. 100, distinguished. 

The nature ofa tenure has to be decided upon 
the evidence in each case, and in the case of a grant 
subsequent to the Permanant Settlement to which 
services of a personal, as opposed to public character, 
are attached, the burden of proving that it is not 
reeumable is on the grantee. 

Sri Bajah Sobhanadri Appa Rao Bahadur v. Sri 
Rajah Venkata Narasimha Appa Rao Bahadur, 26 M. 
403, distinguished, 

Appeal against the decree of the Temporary 
Subordinate Judge of Vizagapatam, in O. S. 
No. 33 of 1906. 

Messrs. T. Rangachartar and S. Varda- 
chartar, for the Appellant. 

The Hon'ble Mr. P. S. Stvaswami Atyar 
(Advocate-General), Messrs. V. Ramesam and 
B. Narasimheshwara Sarma, for the Res- 


| pondent. 


Judgment.—The sole question ab 
issue is whether respondent (plaintiff) can 
..resume the plaint Mokhasa village of Kud- 
ama in the Kurupam zemindart from appel- 
lant (defendant). The Subordinate Judge 
has found that the village was granted to 
defendant's ancestor by the Rajah of Kuru- 
pam, plaintiff's predecessor-in-title, on service- 
tenure, and that it is nob a grant resumable 
at will, but that it is now resumable by 
reason of defendant’s denial of his landlord’s 
title and his refusal to render service. 
The defendant appeals and the plaintiff 
has filed a memorandum of objections to the 
finding that the grant was not held in lieu of 
wages for services, and this objection memo- 


the appeal. f 

9. Plaintiff's case is that the village was 
granted in lieu of wages for service between 
1815 and 1824, i.e, after the Permanent 
Settlement. Whereas, in the lower Court 
defendant set up a permanent grant not bur- 
dened with service, long before the Perma- 
nent Settlement, in this Court it is admitted 
that some service is attached to the grant. 
The earliest document relating to the village 
is Exhibit A,a statement prepared in 1797 
for the Permanent Settlement. At the head 
of this document defendant's ancestor, Vadi- 
sapu Parayya Dora, is called Mokhasadar 
and on the strength of this recital defendant 
contends that Kudama was then a Mokhasa 
village but this is clearly negatived by Ex- 
hibit C, a consolidated statement of 1799 for 
the Kurupam szemindari, and by ihe fact 
that Exhibit A contains details of 
jerayiti lands in the village, In Exhibit A 


- we also find that certain lands assessed at Rs. 


500 were set apart for 31 Tirastulu or ser- 
vants, the chief of whom was Perayya Dora, 
who got land assessed at Rs. 200 while each 
of the others got land worth only Rs. 10. It 
is defendant’s case that this Perrayya Dora 
was not the Mokhasadar referred to in the 


. heading of the document, but another Peray- 


ya Dora, whose descendants still live in the 
village. Plaintiff's witness No. 3 admits the 
existence of a Perayya Dora in Chinna 
Kudama village and plaintiff's witness No. 
16 adds that that man has an nam in the 
suit village, while defendant's witness No. 12 
says that Perayya Dora has “Rs. 200 cisted 
land” and defendant’s witness No. 16 (defend- 
ant) says the same. There is, however, not 
a particle of documentary evidence to con- 
nect the existing Perayya Dora with the 
Perayya Dora mentioned among the Tirastulu 
in Exhibit A, and itis incredible that there 
should be no documentary evidence of a 
holding over 100 years old. Defendant's 
case is that he and his ancestors have always 
paid a kaíubadi of Rs. 675 for the suit 
village. From Exhibit A we see that the 
total demand of the village was Rs. 1,151 of 
which Rs. 500 had to be paid to the Tzrastulu 
leaving a balance of Rs. 651. If, therefore, 
the kaetíubadi on the village was Rs. 675 
Mokhasadar would anuually lose Rs. 24 on 
his grant. Mr. Hangachariar's plea that 
defendant originally paid no kalíubadi is a 
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;mew case and opposed to defendant's own 
written statement. ' On the other hand, it is 
not improbable that the Perayva Dora, who 
was iu receipt of land assessed ab Rs. 290, 
-would-.be called “Mokhasadar” one meaning 
- of which is ."peon" (vide 5th Report, where 
peon is given as the sole definition of Mokhasa 
or “Mocassan” aa it is spelb in that, re- 
port.) In 1898 defendant and his agent 
‘made a statement, Exhibit CC, in which it 
is stated that the Mokhasadar went with 31 
'peons to attend Dasara, but in Exhibit AA, 
E “statement prepared by the Collector ab 
-that time "only 30 peons are mentioned and 
defendant has signed this statement. Defend- 

. aní's witnesses Nos. 1 and 12 also state that 
:defendant'has 30 servants. We accept the 
Subordinate Judge’s finding that the Perayya 
Dora under .the head of “Tirastulu” in Ex- 
‘hibit A must be the same.as the Mokhasadar 
Perayya Dora, t.e., defondant's ancestor. In 
1797, therefore, Kudama appears to have been 
a jirayiti village and it was so treated at the 
Decadent Settlement in 1802 (vide Exhibit 
C). Admittedly the whole village, was subse- 


quently granted to defendant's ancestor, but Ex- . 


' ibit C shows that the lands originally held by 
Ferayya Dora were held in lieu: of wages, 
.forin that document Rs. 500 is shown as 
payable.as cash to peons in Kudama and 
this sum-corresponds to the value of the lands 
; assigned ‘to Perraya Dora and 30 servants in 
Exhibit A. The evidence, in our opinion, 
establishes) that. Before the Permanent 
Settlement defendant’s ancestor held his land 
. in Heu of wages. We now have to consider 
the nature of the tenure enjoyed by defen- 
dant’s ancestor subsequent to Permanent 
. Settlement. i 
, 8. In Exhibit E, Kudama is shown as one 
of the 48 jirayiti villages in the zemindari, 
and from Exhibit F in 1815, it appears that 
. there were then also 48 jirayiti villages 
Kudama being presumably one of them. In 
Exhibit G of 1825, we find that Kudama is 
classed under Nuzzers upon Mokhasas. "This 
classification is not explained by any other 
evidence, but Exhibit G shows that only 
: Rs. 584 was payable upon Kudama- village, 
and the reasonable inference is that the whole 
. village .had been granted as a Mokhasa upon 
' paymentof a nuzzer of Rs. 584, The Kuru- 
pam ‘zemindart came under the Court of 
Wards in.1841, and Kudama village was re- 
sumed.. In 1844 the village was restored 


and a kattubad: of Rs. 775 imposed (vids 
Exbibits K and L).' Since then a kattubadli 


~ of Rs. 675 has been.collected (Rs. 10) being 


remitted), “bub in 1898 the kattubadi was 
raised to Rs. 780 with dafendant’s consent 
(vide, Exhibits AA and DD). Plaintiff's con- 


tention i is that the village was granted i in lieu 


of wages for future service and is resumable 
ab will while from 1899 until this suit, filed 
in 1906, defendant has denied that any service 
was ‘attached to the tenure (except for one 
admission in 1900, Exhibit KK). In argu. 
ing the appeal, Mr. Rangachariar admitted 
that service is attached to the tenuro, but 
contends that it is not a tenure resumable at 
will, ‘but @ permanent tenure with.a covenant 


_ of service attached. 


4.' Service tenures were. considered by the 
Privy Council in Forbes v. Meer Mahomed 
Tuquee (1) and a distinction i is drawn in that 
judgment , between "the grant of an estalo 
burdened. “with service and the grant of an 
office the performance of whose duties are 
remunerated by the use of certain lands.” In 
the latter description are included, lands held 
by &'private Servant iu lieu of wages (vids p. 
461). The conclusion arrived, at is that 
in the case of a grant burdened with service 
the grant is not resumable merely because 
the necessity for the service has ceased, 
although it may be liable to forfeiture in case 
of wilful failure in the performance of the 
servies. In the case of the other class of 
grants, it is assumed that they are resum- 
able. In’.this Presidency there is a series of 
decisions that in cases where a service graut 
was included in the mal assets of a zemindari 
atthe time of the Permanant Settlement 
there is à presumption that the Zemindar can 
resume [Uuide Rajaha Raje Bommarazu 
Bahadur v. Pemmasamy Venkatadry Naidoo 
(2); ‘Sitaramarazu v. Ramachendrarazy (3); 
Sanniyasi Razu v. Sulur Zemindur (4); 
Mahadevi v. Vitrama(5); Sri Rajak Sobhandre 
Appa Rao Bahadur v. Venkatı Narasimha 
Appa Rao Bahadur(6);Sri Raja Visweswara v. 
Gorla Budarado (7), and Kondamodulu Linga 
Reddi v. Venkatakristna Rao(8)] and this view 

(1,18 M. I. A. 438; 14 W: R. 28 (P.C.) 5 B.L.R. 529, 

(2) 7 M. I. A. 123; 4 W. R. MAIS 0.). 

(3) 3 M. 367. 

(4) 7 M. 268. 

(5): 14 M. 365. 

(6) 26 M. 403. 

(7) 1M. W. N. 486; 7 Ind. Cas. 401; 8.M. L. T. 82. 


(8) (1911) 2 M. W. N. 36; 9 M. L. T. 224; 21 M. In 
J. 166; 9 Ind. Cas. 141. 
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was upheld by the Privy Countil in appeal 
from the case reported in Krishna Devugaru 
v. Zemindar of Jeypore (9). [Vide Mahadevi 
v; Vekrama (5),] This is also the view 
of the Calcutta High Court in Radha 
Pershad Singh v. Budhu Dashad (10). ‘It is 
also observed in Burryhur Mooxhopadhya v. 
Madub Chunier Baboo (11) that the question 
whether the lands were included in the mal 
assets of the zemindart isa matter of great 
importance in deciding the nature of the 
tenure. In the case reported in Rajah 
Nilhhoney Singh Deo v. The Government and 
Beer Singh (12) and Raja Inlanand Singh 
v. Thakur Munorunjun Singh (13) the services 
to bé rendered wére of a public nature, and 
the rulings are, therefore, inapplicable here. 
In Laekhamgavda v. Keshav Annajt (14) the 
burden of proof was thrown on the 
zémindar, but in" that case the grant had 
been made about 1793. In' the case in 
Vizianagaram Maharaja v. Suryanarayana 
(15) the tenure was not a service tenure, 
and the decision ip Veztanagaram Maharajah 
v. Sitarama Razu (16) was based upon the 
constructionof the grant. The natureof the 
ténure has, therefore, to be decided upon the 
evidence in each case, and in the case of: a 
grant subsequent to~Permanent Settlement 
tó which services of a personal as opposed to a 
public character are attached, the burden ‘of 
proving that it is not resumable is on the 
grantee. ` ' i 

5. In this case we' have the following 
facts proved:—the Mokhasa-was granted after 
the Permanent Settlement — probably between 
1815 and 1824; it was ab first burdened, with 
a payment of Hs; 584; it was resumed in 1841 
and restored in 1844 on a kattubad? of Rs. 775 
(of which only Rs. 675 has been collected) 
and the kattubaad was raised in 1898 to 
Rs. 7&0 with defendant's consent. Although 
itis not proved that the last enhancement*has 
been enforced, defendant's consent is im- 
portant, for it implies a knowledge that the 
zemindar had the power of enhancement. No 
doubt defendant wasonly a young man when 
he signed Exhibit AA agreeing to the en- 

(9) 3 M. H.O. R. 153. 

(10) 22 C. 938 at p. 942. 

(11) 14 M. I. A. 1£2; 20 W. R. 460; 8 D. L. R. 666. 

(12) 18 W. R. 821. 

(13) 13 D. L. R. 124; I. A. Sup. Vol, 181. 
(14) 28 B. 305. 


(15) 9 M. 307. 
(16) 19 M. 100, FCR 


hancement, hub there is no reason to suppose 
that any coercion was used as suggested ‘or 
that his consent was not voluntary. Wealso 
find that Kudama has been described as Talab- 
dewani Mokhasa since 1845, for Exhibit N, a 
letter from the Collector to the Board of Reve- 
nue, shows that the T'alabdewanz demand wasin- 
creased by Rs. 1,868 4-0 in consequence of 
Kudama and other villages being restored to 
the former grantees, the kattubadi imposed 
being treated as a Tulabdewant. Since * that 
date we have frequent reference to Talabtewant 
both in plaintiff's documents and in documents 
accepted or prepared by defendaut and his 
predecessors. The term  Talabdewint is 
not defined in any glossary, but the word Talat 
ordinarily means ‘wages’ and the name 
Talabdewanz lands support the plaintiff's case 
that Tailabdewant tenure island granted in 
lieu of wages forservice. Iu 1900, after the 
zemindar had threatened to eject defendant, 
defendant putin the petition, Exhibit KK, 
in which he admitted that he held the lands 
on condition of rendering Bantumana 
(peon’s) service, and that he was paying 
Tulabdewant katíubadi, and also that the 
grant was given for so long as there was ‘a 
necessity for the services. Defendant was 
a young man at the date of Exhibit KK ard 
was indebted to plaintiff and says that he 
was forced to sign the document. He has 
been unable to prove coercion, and, although 
he could have no personal knowledge of the 
original grant, he had the assistance: of his 
mother and maternal uncle who must have 
been aware of the real state of affairs and he 
himself is likely to have known the nature 
of the tenure. There is, therefore, no valid 
reason why the imporiance of Exhibit KK, 
a statement of one of the parties to the suit, 
should ,be discounted. The decision of 
this Court in Sov Rajah Sobhanadri Appa Rao 


Bahadur v. Venkata Narasimha Appa Reo 
Rohadur (6) that the particular service 
grant in that case was not  resumable 


was upheld by the Privy Council [Vencata 
Narasimha Appa Rao Bahaiar v. Sobhanadri 
Appa Rao Bahadur (17)] on the grounds that 
no office by any particular designation was 
conferred on the grantee, that the services 
had been rendered intermittently, that when 
they were rendered they wereremunerated by 
payment of batta, that the grantees.had paid 
(17) 29 M. 52; 3 C. L, J. 1; 10 C.-W. N. 161; 3 A, 
Ta J, 55; 8 Dom, L, R. 1; 16 M. L, J. 1; 1 M. L-T. 8. 
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a uniform rent for 120 years, that the land 
had descénded from father to son, and that 
there had been no resumption or attempb 
ab resumption, or attempt to enhance 
the rent. “Only the first two grounds 
and the “hereditary nature of the grant 
are present in the case under our con- 
sideration, the other grounds being quite 
‘contrary to the facts of the present case. We 
have also here a mass of oral evidence 
.that similar tenures are resumable and 
have been resumed by plaintiff (plaintiff's 
witnesse&Nos. 3, 6, 8, 9, 18, 16, 17, 18, 
and ` 19). Some of hens witnesses are 
Mokhasadars or interested in -Mokhasas 
as mortgagees, etc. From Exhibit AAA 


we ‘see that Arasada, one of the Mo- 
khasas restored with Kudama in . 1844 
(vide Hixlfibit N), was resumed by suit, and 


another similar Mokhasa was also resumed in 
1876 (Exhibit X). 

' 6. Defendant relies om Exhibits KIV— 
XVII to. show that znams were granted by 
his predecessors-in-title in the ‘suit village 
and thatthe village was alienated. Exhibit 
XIV is a haktkot account produced from the 
Collector’s Office and purports to have: been 
prepared in 1818.- There is no evidence to 
show under what circumstances or for what 
purpose it was prepared, It contains statements 
of ¢namdars to the effect that their /nams had 
been granted by Vadisapu Perayya Dora .and 
these statements are signed by the karnam. 
The statements are obviously false for they 
are opposed to the facts recited in Exhibits 
O—W, andare in themselves so inherently 
improbable as to merit no credit and 
all the deeds of grant, even the recent ones, are 
said to have been destroyed in various ways 
and the alleged date of grant varies from 
about 1735—1805, while the name of the 
grantor is the same in every case. In the 


absence of evidence as to why the state- 


“ment was prepared, no importance can be 
attached to a document which ‘obviously con- 
tains false recitals. From Exhibit XV it 
_ would appear that some of the inams were 
granted by Perayya Dora 23 years before— 
1882-33, but from Exhibit F it appears that 
in 1815 Kudama was still treated as a jirayiti 
village and nob much reliancs can, therefore, 
be placed on the accuracy of the statement 
in Exhibit XV. None of the :inamdars 
in Exhibit XV appear in Exhibit XIV 
although atleast one of the nams in the 
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s : i 
latter document was granted as labe as 1825, 
Under Exhibits XVI and XVII the village 
was leased by the. Mokhasadar and it is 
stggested that the leases were taken benimi 
by the zemindar, but this has not been proved. 
The mere factofleases being granted does not 
prove that the village was not resumable, for 
even if resumable, the Mokhasadar had a ten- 
ancy rightin the villages which he could lease. 
When the village was restored in 1844 notice 
wasgiven to the Mokhasadar that he was only 
to enjoy it for life or so long as the Circar 
(zemindar) pleases ` (Exhibit K). This con- 
dition imposed ‘by the Court of Wards 
is not absolute proof of nature of the 
grant, bat it must be taken into account 
as a! piece of evidence showing in what 
way’ ihe parties to the grant treated it 
in 1844. No objection was taken by the 
Mokhasadar to the resumption of the grant 
nor to its restoration on these conditions at 
an enhanced rent. The facts of this case 
‘are thus entirely different to that ic Sri Rajah 
Bahadur’ v., Venkata, 
Narasimha Appa Rao Bahadur (6): and it 
cannot .be said that defendant has proved 
that his grant is not resumable. In these cir- 
cumstances, we must disagree with the Sub- 
ordinate Judge's finding that the grant was 
one ,burdended with service and not re- 
sumable except for failure tə perform 
service and find that it isa grant. resumable 
at will. 

7. In this view ib is unnecessary to discuss 
the evidence on which the Subordinate Judge 
has found that the grant was resumable on 
the ground of forfeiture by defendant’s refusal 
to render service and by his denial of his 
landlord's title. 

8. . Respondent takes a further objection 
that the compensation money paid for some 
of the lands acquired in the suit village 
should be paid to him. The Land 
Acquisition Officer referred the matter in 
dispute to the District Court and after this 
suit was decided, the compensation money 
was either paid to defendant or into 
Court. The compensation money is the 
value of the land taken away from tho 
estate, and as such represents a  porlion 
of the corpus of the estate. As plaintiff 
js entitled to recover the whole estate 
from defendant, he is clearly entitled not 
only to what remains of the estate but also 
tothat portion of it which is represented by 
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the compensation money. Otherwise, if we 
suppose that the whole estate had been 


acquired, it would follow that defendant, the: 


tenant, would be able to keep the whole 
sum granted as the value of the estate and the 
zemindar, the rightful owner, coald recover 
nothing on resuming the tenure. Respon- 

dent’s objection must, therefore, be upheld. 
9. As a result of these findings, we dismiss 
ihe appeal with costs and allow the objection 
memorandum with costs both here and in the 

lower Court. 
Appeal dismissed. 
Memo. of objections allowed. 
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In No. 525 
KALLIANI AMMA— APPELLANT 
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versus 
GOVINDA MENON AND OTHER3— 
RESPONDENTS, 

Malabar Law—Marumakatayam family—Demise by 
Karnavan toa junior member for 60 years, whether 
valid—Gift to a female member and her children— 
Whether donee takes with incidents of tarwad property 
—Erection of superstructure by donee—Demolition— 

ight erson building to compensation. 
enin memberof a Malabar tarwad, executed 
a deed of gift in favour of A, as follows:—"I have 
given properties .. . . to you as yours and delivered 
the documents relating thereto. You and your 
santhanams should be in enjoyment for ever alpng" 
with me so long as I live and in proprium thereafter. 
A's daughter, second defendant, while she was 
karnavan of the tarwad, executed & kanom to first 
defendant for 60 years, first defendant built a 
structure thereon. Plaintiff, the present karnavar, 
sued for surrender of thelands by first defendant, first 
defendant pleaded validity of the demise and in 
any, event claimed compensation under the Malabar 

ant’s Improvements Act. 
Told, (1) That under the gift to A. the donee took 
the property subject to tbe incidents of a Malabar 


tarwad. 

motty Soorieemoney Dossee v,  Deenobundo 
ak, 8 M. 1. A. 526; 4 W. R. 114 (P. C.) and 
Mahomed Shamsool v. Shewkram, 2 I. A. ^5; 22 WR. 
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403; 14 B. L. R. 226, referred to. . 

hataukandi Koma, v. Sivasankarn, 20 M. L. J. 1834 
6 M. L. T. 373;4 Ind. Cas, 90, Kunhamina v. Kunhambi, 
32 M. 315; 1 Ind. Cas. 195, referred to. 

Korath Ammankutti v. Perungottil Appu Nambiar, 
29 M. 322, explained and distinguished. : 

(2) that the creation of a kanom for 60 years 
was illegal and could not be upheld even for the 
legal period of 12 years: 

(3) that first defendant had no right to erect a 
structure, the rule in Ananda Chandra Sen v. Parbati 
Nath Sen, 4 C. L. J. 198, that a decree for demolition 
of a building erected by a joint owner or for joint 
possession with him cannot be claimed by a cowwner 
without proof of substantial injury, not applying to 
the members of a Marumakatayam tarwad; 

(4) that first defendant was not entitled to compen- 
sation as he did not act bone fide in erecting the build- 


ing. 

Second appeals against the decree of the 
Court of the Subordinate Judge of ‘South 
Malabar at Calicut in Appeal Suits Nos. 313 
and406 of 1909 respectively, presented against 
the decree of the Court of the Principal Dis- 
trict Munsif of Calicut, in Original Suit No. 
213 of 1908, 

Is No. 525. 

Mr. 0. V. Ananta Krishna Aiyar, for the 
Appellants. 

Is No. 525. 

Mr. T. R. Ramachandra Ady ir, for the Ap- 
pellants. ] 

Mr. 0. V. Anantha Krishna Atyar, for the 
Respondents. 

Judgment.—'These two second ap- 
peals arise out of a suit by the plaintiff to 
recover a paramba demised by the 2nd" de- 
fendant in favour of the lst defendant. The 
parties to the suit are all members of a 
Marumakatayam tarwad. The plaintiff, 1st 
defendant, and defendants Nos. 3 to 6 are the 
children of the 2nd defendant who is the 
senior lady of the tarwad. The other de- 
fendants are the children and grand-children 
of the 2nd defendant's children. The plain- 
tiff is the senior male member and, according 
to the Marumakatayam law, the Karnavan of 
the tarwad. Until about a year before the 
date of the suib tho 2nd defendant was in 
actual management of the tarwad. But in 
April 1907 she gave up the management to 
the plaintiff under Exhibit I. Prior to her 
doing so, she executed in April 1906 a 
Kanomdeed, ^ Exhibit T, demising the 
paramba in question in favour of a junior 
son, the Ist defendant, for a period of sixty 
years. The demise purports to be made ex- 
pressly for the purpose of enabling the Ist 
defendant to erect a house on the property 
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‘and entitles him. to receive at the expiry of 
the Kanom the value of the house as well 
as compensation for other improvements 
that he might make? The plaintiff impeaches 
the demise as an improvident transaction 


which the 2nd defendant as manager has 


no power to make, and claims to recover 
the premises and to have the building 


erectcd by the lst defendant pulled down. 


and removed, and states that he is not bound 
. to pay any compensation for the building. 
The Ist and 2nd defendants contend that 
the ‘property in suit belongs. to the 2nd de- 
fendant .alone, that the other members of 


the. tarwad have no title to it during her. 


life,..and that the demise by her in favour 
of -the Ist defendant is valid. The Ist de- 
fendant claims, in case of eviction, to be 
entitled to compensation for the value of 
the building. The propertyTin dispute, 
together with a large number of cther 
items of property, was the subject of a 
deed of gift executed in 1857 in favour 
of the 2nd defendant's mother, Amma 
Amma, by her ‘husband, one K. Govinda 
Menon, and itis on the construction of this 
instrument that the Ist and 2nd defendants 
contend that the 2nd defendant is exclusive- 
ly entitled to the property during her life- 
time. 
this contention and held that the pro- 
perties included in the deed of gift, Exhibit 
‘A, were taken by Ammu Amma to be held 
and enjoyed by her with the incidents 
of tarwad property under the Marumakatayam 
law, and that consequently they belonged 
“to Ammu Amma and ker children and 
the issue of her female children, with the 
resilt that the plaintiff and the defendanis, 
other than the 2nd defendant, were equally 
entitled to them along with the 2nd defend- 
ant. The. lower Courts have further held 
that the demise in' question was beyond the 
powers of disposition of the 2nd defendant, 
and that the Ist. defendant was bound “to 
surrender the property. The District Munsif 
was of opinion, however, that the Ist defend- 
ant was entitled to receive compensation for 
the building. . But the Subordinate Judge 
held he was not. It would appear that the 
plaintiff, after the institution of the snit, 
applied for an ad interim injunction restrain- 
ing the 1s defendant: from erecting the 
building. But the application was rob grant- 
ed as the Ist defendant had already made 
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some advance inthe building of the house. 
The 2nd defendant has preferred Second 
Appeal No. 525 and the Ist defendant Second 
Appeal No, 526 against the judgment of the 
Subordinate Judge, 

‘The contentions urged by the learned 
Vakil for the appellants are :— 

(2) that on the correct construction of 

-i Exhibit A, the 2nd defendant alone 
|. has & present title'to the property 
; in dispute; 

(či) that even if the property belongs 

to the whole tarward, the demise is 
. not invalid ; 

(iii) that even if the demise should be 
; ‘held not binding on the tarwad 
| on: the ground that it is for the 

excessive period of 60 years, it 

should not be altogether set aside, 

but upheld for the period for 
; which a Karnavan could lawfully 
: grant a demise of the character of 
» Exhibit T ; 

(zv) that if the demise be not upheld 
; gtall, the 2nd defendant, being a 
j co-owner of the property with the 
, plaintiff, did not act wrongfully in 
-| constructing the building, and the 
, plaintif is not entitled to have it 
! demolished, and that Ist defendantis 
- entitled to compensation on eviction. 

These contentions will now be dealt with 
seriatim. 

With respect to the first contention re» 
lating to the construction of Exhibit A, the 
materiàl terms of the instrument which, 
as already stated, isa deed of gift executed 
by K.:Govinda Menon in favour of Ammu 
Amma'are :—“I have now given properties 
consisting. among others of land, paramba, 
and house, particulars whereof are given 
below... ues In all, properties 
to the value of Rs. 10,000 are as aforesaid 
given to yon as yours, and I have delivered 
the documents, ete., relating thereto, and now 
in my possession, Therefore, I hàve resolved 
that, acting in accordance with the terms 
and conditions thereof, you and your 
Santhinams should be in ‘enjoyment for ever, 
along with me at the said Puthiaveetu as 
long as I live and in proprium there- 
after.”. The document recites that the donor 
had dreid? given some properties to the 
donee and her Santhanams permaner.tly and 
for ever. The provision entitling the donor 


| 
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to jomt enjoyment with the donee during his 
life-time may for the purposes of this case be 
neglected. Ab the time of the gifs Ammu 
Amma had several children besides the 2nd 
defendant, but the 2nd defendant is the only 
gurvivor 2f them at present, , The gift may 
be briefly stated to be one to Ammu Amma 
and her children. The appellant’s contention 
is that, it should be regarded as a gift, jointly 
to Ammu Amma and her children alive at 
the date of the gift, and that on the death of 
the other donees it survived to the 2nd 
defendant exclusively. This contention is 
absolutely untenable in “the face of the cases 
already decided by this Court. It is unneces- 
sary to refer.to precedents earlier than the 
Ful Bench ruling in Kunhacha Umma v. 
Kuiti Mampi Hajee (1). In that case a 
gift to a Mahomedan woman (governed by 
the Marumakatayam law) and her children 
was held by the Full Court, concurring with 
Best and Subramania Aiyar, JJ., the referring 
Judges, to enure in favour of the donee and 
her children with the incidents of terwad 
property, and that the property could not be 


attached for the debts of one of the children, 


as he had uno disposable interest in it. The 
decision was, no doubt, baced on tke principle 
entneiated by the Judicial Committee of the 
Privy Council in Sreemulty Soorjeemoney 
Dossee v. Denobundco Mullick (2) and Mahom- 
ed Shumseool v. Shewakram (#) that in the 
construction of instruments the law appli- 
cable to the parties and the mode in which 
the property is generally held by them 
should be taken into account in determining 
the intention of the donor and the estate 
whieh the donee would take under the in- 
strument. According to the Marumakatayam 
law, property isl eld by the members of a tar- 
wad jointly without àny right to compulsory 
partition and without any individual right 
of disposal so long ag the tarwad continue to 
exist. It follows, therefore, that the property 
gifted must be taken to belong to Ammu 
Amma und her children with the above-men- 
tjoned, incidents of tarwad property. As, 8c- 
cording to the Marumakatayam system: all 
members born in the family acquire by birth 
a right in the tarwad property, the issue ‘of 
Ammu Amma’s female children became éntitl- 
ed on their birth to the property equally 

ta 1. s 526; 4 W. R, 114 (P. C.). 

(3) 21 A. 4; 22 W. R. 409; 14B.L R4226, > 
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with Ammu Amma and her children existing 
ab the date of Exhibit A. This point was 
expressly decided in the subsequent. case of 
Katinkandi Koma v. Siva Sankaran (4). In 
Puttatheruvath Pathumma v. Mannamkunniyal 
Abdulla Haji (5) the learned Chief Justice 
and Wallis, J., and in Kunhamina v Kunhambz 
(6) Miller and Munro, JJ., held that none of 
the persons taking under such an instrament 
has any right of disposal of his or her in- 
terest contrary tothe Marumakatayam law. 
In Abdulla v. Ohekkoott? (7) and in Parvathi 
Katiilammah v. Ramachandra Ejaman (8) 
it was held that those who take under such 
an instrument of gift would be regarded as ‘ 
a tarwad for the purpose of management of 
the property and that the senior male member 
would have the right of management as in 
the case of ordinary tarwad property. Mr. 
Ramachandra Aiyer relies on certain observa- 
tions contained in the judgment of Moore and 
Sankaran Nair, JJ., in Korath Ammankutt v., 
Peiungoltil Appu Nambiar (9) in support of" 
his contention’ that so long as the 2nd de- 
fendant should live the other members of 
the tarwad would have no right to the 
property in question. In thab ease the gift 
was made to a woman and her children. A. 
decree was obtained by a creditor against 
the assets of one of the children who had died 
prior to the suit. The decree-holder sought ` 
to attach his interest in the gifted property, 
but the learned Judges held that the share 
of the deceased passed by survivorship to 
the other children and that the creditor had 
nothing to proceed against. The ease, there- 
fore, affirms the joint holding by all the 
donees and the absence of any separete in- 
terest in any of them capable of being dispos- 
ed of by him. The observation relied on by 
the appellants is this:— The District Judge 
has held that Ünichira and her sons formed a 
separate tarwad by reason of their having 
obtained these properties by gift and, there- 
fore, Koran Nambiar had no interest available 
for attachment and sale. We are anable to 
agree with the District Judge in his view 
that when a female and some of or- all her 


children obtain any property from their 
(4; 20 M. L. J. 134; 6 M. L. T 873; 4 Ind. Cas 8°. 
(5) 81 M. 228; 18 M. L. J. 16; 4 M. L. T. 82. 

, (6y 32 M. 315; 1 Ind. Cas. 195. 

(7) £0 M. L. J. 968: 5 Ind. Cas. £28; 7 M. L. T. 

178. 
(8) 1 M. W. N. 124; 6 Ind. Cas. 1017; 7 M.L.T. £73. 
(9) 29 M 322, 
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father or Karnavan as in this case, they. are 
thereby constituted into a tarwad: by them- 


selves, the senior member among them having - 


the ordinary rights of the Karnavan of: a 
Malabar tarwad so far as: the other members 
im his branch are. concerned”. According to 
this dictum, it is contended that, as the 
female donee and her children are not .con- 
stituted into a tarwad, the children of..the 
donee do not acquire an interest.in.the pro- 
perty under Exhibit A, and that consequently 
Ammu Amma’s issue could not- acquire. a 
right in the:properby in ‘dispute. during her 
.lifé-time. This construction of the dictum 
cannot be upheld. It must be noted that the 
‘decision in Kunhacha Umma v. Kutti Mammi 
Haiee (1) : was expressly affirmed and adopted 
by the learned Judges. 
the property gifted was taken by. the donees 
with the incidents of tarwad property, was 
not departed from, and.one of such incidents, 
viz., that the holders of the property have 
no right of disposal and that the property 
goes by survivorship to the remaining holders 
on the death of any, was affirmed and acted 
on. No question arose in the case whether 
the members of the. tarwad born after the 
date of gift would take an interest in it. by 
birth or not. What then is the meaning of 
the statement “that the donees could. not 
be taken’ to be constituted 
ky themselves, .{he senior donee: having 
the ordinary rights of a Karnavan of a Mala- 
bar tarwad so far as the other members .in-hiẹ 
branch are concerned?" Ib can .only.be 
taken to mean that they do nob become a tar- 
wad so as to give the Karnavan all the ordi- 
nary rights of à Karnavan over the members 
of his tarwad, It is only.in this sense. that 
this statement could have been.understood in 
Paltatheruvatl, Pathumma v. Mannamkunntyal 
Abdulla Haji (5) and Kunhamina v. Kun- 
hambi (6) which quote it with approval. The 
question— what rigbts a -Karnavan .of such 
special property held by a branch of.a tarwad 
would have with respect to the other members 
of the branch—has not been. elucidated by-the 
learned Judges who decided Koroth : Amman 
Kutti. v. Perungottil Appu Nambiar (4). But 
there can be no doubt that he cannot have 
all the rights of a Karnavan over the junior 
members of his tarwad.. He is not their guar- 
dian and has no right of supervision: or .con- 
tro] over them. Heis not responsible: for 
their puoseeno education or maintenance, 


‘INDIAN. CASES. 


The proposition. that. 


into. a tarwad 


4£6 


His right is confined io the management of. 
the special property owned by him aod the 
other-members of his branch. His title to 
manage them has been upheld, as already 
mentioned, in Abdulla v. Oxekkcott? (7) and 
Parcethi Katttlammah v. Ramachandra Eja- 
man (8). What his duties are with respect 
to the disposal of the income of the property 
and what the rights of the other, members of 
the branch are to receive a portion of tbe 
income, are points that have not yet been judi- 
cially decided, and ib is nob necessary to make 
any further remarks on them as they do not 
arise for decision in this case. In Appeal No. 
192 of 1905 1t was held that, where a member 
of a branch of a tarwad holding special pro- 
perty has certain properties standing in, his 


owu-name, there.is no presumption that such 


property belongs to the branch and not to him- 
self although it has often been held that there 
isa presumption ihat all the properties stand- 
ing in the name of any memberof a tarwad 
belong to the tarward and that the onus lies 
on him to rebut such presumption. What- 
ever may be the scope of the dicium that 
the manager of special property belonging to 
a branch: has not got all-.the powers cf. a 
Karnavan with respect to the other members 
of the branch, it certainly does not mean that 
the, members who are born in. the. branch 


would not acquire a right in the property ky 
birth. : 


„This „contention . must, therefore, 
fail. 4 

Tho H argument. that' ihe. demisé is not 
valid, even ‘if tbe property -belongs to: the 
whole tarwad, must also fail. We. cannot 


attach; welght to the. consideration ihat the 


demise dd in favour.of one of the junior mem» 
bers inasmuch as, if it be validin his favour, 


it. mustibesequally so in favour of any person 
io.whom;he may alienate- That a Karnavan 
ordinarily, cannot: make an alienation for such 
along, period as sixty_yearscannot be doubted, 
and no-special necessity or special benefit sY ch 
a8:would,justify it, has.been shown. - 

Et ig also impossible .to uphold, on the facis 


. in. this case, the contention that the demise 


may be maintained for a -portion of, the 
term :granted by it; namely, the usual period 
of 12 years. ‘To doso wonld necessitate (he 
making :of a naw contrae? for the parties 
different -from what they-intended. Then it 
provides for the payment of the value of im- 
provement at the expiration of 60. years, ‘the 
term fixed. It would: not be ‘reasonable to 
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compel the Ist defendant to wait for 48 years” 


for payment after his surrender or to require 
the plaintiff to make payment long before the 
time fixed in the document, 

The next contention-is that the lst defend- 
ant being a co-owner, his action in construct- 
ing the building was not wrongful, that the 
tarwad would sustain no injury by it, and 
that the plaintiff i is not, therefore, entitled to 
the demolition of the building. We may 


say at once that ib is not shown that the tar- 


wad would sustain no injury at all by the 
Ist defendant’s action. It is pointed out, on 
the other hand, that the tarwad is growing 
in numbers, and that the demised paramba 
which is adjacent to the tarwad house may be 
required for the construction of an additional 
residence forthe members of the family. It 
is, no doubt, true that as between co-owners 
generally one of them who takes possession of 
a portion of the common holding cannot be 
said to be necessarily a wrong-doer, and that 
this would be.so even if he raised substantial 
buildings: thereon. 
in such cases have been laid down in numer- 
bus decisions which have been collated in 


the elaborate judgment of Mookerjee, J., in ` 


Ananda Chandra Sen v. Parbati Nath Sen (10) 
The learned Judge states the principle thus 
— "now, as was pointed out in Mohesh Narain 
v. Nowbat Patiak(11), althoügh in the case of 
immoveable property jointly, owned, each 
co-owner is in theory interested in every in- 
finitesimal portion of the subject-matter, and 
cach has the right, irrespective of the quanti- 
ty of his interest, to be in possession of every 
part and parcel of the property, jointly with 
the others, yet it does not follow, that one 
joint-owner is entitled to maintain an action 
in ejec( ment against a co-owner, merely on the 
ground that thelatter has taken exclusive pos- 
session of a portion of the joint property. Such 
exclusive occupation may, under certain cir- 
cumstances, be perfectly legitimate and may 
not constitute an invasion of the rights of the 
co-sharer; if there is no assertion of a hostile 
title, no exclusion or ouster, an action in eject- 
ment cannot lie. I am not prepared to hold 
thatanexclusive appropriation by one co- 
owner of a part of the joirt land to his own 
use by the erection of à permanent structure, 
is necessarily evidence ofan ouster; it may 
well be, that the lands cannot be enjoyed, as 


(10) 4 C. Ia J. 198. 
(11) 1 C, L, J. 437; 82 C. 837. 
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each of the jeint-owners is entitled to enjoy ` 
them, without making extensive and :perma- 

nent improvements. Why should the co- 

owner, Willing to bear the expense of such 

improvements, be compelled to desist from 

making them and be required to leave his lands 

in a condition in which he cannot use them 

advantageously to himself, for he is necessarily 

so compelled and required, if his improve- - 
ments are to bs treated as hostile acts.gub- . 
jecting him to the penalties visited upon a 
co-owner found guilty of an ouster of his 
companion in interest; [Freeman on Go-ten- 
ancy and Partition, section 240]. The rule 
is well settled that the plaintiff, who com-: 
plains of the act.of his co-owner, cannot obtain 
a decree for demolition of buildings or for 
joint possession unless he can establish that 
he has sustained some substantial injury by 
reason of the act of which he complains.” This 
principle, however, is not applicable to the case 
of the members of a Marumakatayam tarwad. 
THe property of such a tarwad is, no doubt, ` 
vested i in all the members of the family as 
owners. But, it must be remembered, that 
none of the members has a right to any par- 
ticular portion of the property. On the’ other 
hand, the Karnavan of the tarwad is entitled 
to manage the whole estate and to be in pos- 
session thereof for that purpose. His posses- 
sion, no doubt, is the pessession of allin law 
so far ‘as its effect on the title of the 
members is concerned, but nevertheless no 
junior member is entitled to take actual 
possession of any portion of the property 
without the consent of the Karnavan. In 
Kannan v. Tenju (12) the Karnavan's right 
io actual possession as against an Anantha- 
ravan has been recognised by this Court. 
Any other rule would, indeed, destroy one of 
the mostimportant rights of the Karnavan 
and makeitimpossible for him to carry on 
the management of the estate. It would, 
therefore, be impossible to hold that’ any 
Anantharavan might take possession of any 
particular portion of the family estate he 
might choose and erect buildings on it and 
continue in occupation of it. Mr. Ramachan- 
dra Aiyar relies in support of his contention 
on Nocury Lall Ohukerbutty v. Bindabun Chun- 
der Chuckerbutty (13). In that case one of 
the co-parceners of a Dayabhaga family in 


Bengal bad occupied and constructed a build- 
(12) 6 M. 1. 
(13) 8 C 708, 
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ing-on a piece of land belonging to the family section 5 of the Malabar Tenants Improve- 
and the question was whether the» plaintiff in ments Act.. Mr. Anantakrishna Aiyar for 
the. suit, another mem5er (it does not appear the. respondent contends that no claim to 
that he ‘was the manager), was entitled to compensation was made on the ground put 
have the building demolished. It was found forward in this Court. .Wefind on reference 
that the plaintiff took no steps to prevent the to the written statement that the right to 
erection of the building when it was actually compensation was not rested on any particalar 
going-on: ' McDonell and Field, JJ., held that ground, and issue No. IV relating to the 
in the circamstances of the case demolition question was framed in general terms. The 
should not be ordered as he had failed to show District .Munsif dealt very briefly with the 
that injury had accrued to him by-reason of question observing that ‘even a trespasser 
the erection of the building. The decision i$ when he makes improvement -bona ‘fide is 
not applicable ‘to the present case. Insofaras entitled to the value: of the improvements.’ 
it, proceeds on any estoppel of the plaintiff in The Sabordinate Judge observes,—- Heis not 
consequence of -his conduct, it is inapplicable; a trespasser believing in good faith that he had 
as the plaintiff objected’ to the demise in this power to make improvements, .He is nob & 
case. and the defendant, According to the tenant within the meaning of the Improve- 
Courts below, at one. tima agreed to give up ~ ‘ments Act." We cannot say that- the Ist 
the demise büt subsequently withdrew his defendant is disentitled either by the terms 
consent and proceeded to build on` it. The of his written statement. or by the frame 
right of a co-parcener of a Dayabhaga family of theiissue to contend that he bona fide 
is materially different from that of a junior ' believed that . the -2nd defendant was the 
member of a Marumakatayam tarwad in the absolute owner of the property entitled to 
matter of dealing with the.joint estate of deal/with it at her pleasure. We were at 
the : family. -.The former may enforce a firat inclined to direct an inquiry with refer- 
partition at-any time he pleases. The latter ence to this point, but we find it would be 
“can do so under n» circumstances. - Where a useless to, do so, as it is perfectly clear on 
co-parcener entitled to partition erects a build- the facts appearing on the record that the ` 
ing on family.land without the consent of the plaintiff objected to the kanom before the 
manager, the Court may hesitate to direct its defendant. constructed the buildinz aud the 
demolition, seeing that at a partition between Jatter at one time actually agreed to give it 
the parties the Court could, in the exercise up but subsequently refused to do so. It is 
of its equitable jurisdiction, allot the land mot, therefore; open to him now to say that 
built on to the co-parcener who made the he made the building bona fide under the 
building and thus avoid the hardship. caused impression that the land belonged abso- 
by the demolition. ' But in a Marumakatayam Jately ; to. his mother. He was certainly 
family no such course is possible, as the Court put upon inquiry as to her real title; and 
has no power to decree a partition, and it EG he pub a wrong construction on the deed 
would not be fair or equitable either to compel .of gift, on which the „plea of bona fides is 
the. Karnavan to purchase the building con- sought to b» maintained he must take the 
structed by a junior’ member or to deprive consequence, We must dismiss both . the 
the Karnavan of possession of parb of .the second appeals with costs. 





family’ property for ever. The conclusion ' . Appeais dismissed, 
must, therefore, be that the defendant cannot . 
resist recovery or demolition of the building . . PUNJAB CHIEF COURT. 
on general principles, ` i , ,  Secoxp Crvin Apprat No. 451 or 1910. 
, "ET , , 1911. 

It remains to deal with the -claim to eom. . MS ain ed Rattigan 
-pensation for improvements which is made on | f M is Ht . 
‘the ground that the Ist defendant honestly ' SHAMAS DIN gae ka AE 
"believed that the 2nd defendant was the sole ' SARFARAZ, MIROR, THROUGH Musammat 
iowner of the property during her life-time and RA JAN -Podisisg RESPONDENT. 
was, therefore, entitled to grant a demise, and ' 


Pre-emption Punjab Pre-emption Act CII of 1908) 
«that he believed himself bona fide to be &lessee, 's. 22 (2)—Payment to other pre-emptors to forego their 


‘thus: entitling him to compensation under  claíms—Legal representative of vendee, 


f 
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f Where a Court finds that the price ab which a sale 
purports to have taken place was duly paid, it must 
fix such price for the purposes of the suit, irrespec- 
tively of any sums which the vendee may have 
Subsequently paid to other pre-emptors to induce 
them to forego their claims. 

A successful pre-emptor is not the legal re- 

` presentative of the vendees and consequently would 
not be entitled to rely upon agreements between 
the latter and the former claimants for pre-emption 
in the event of hig being sued for a share of the 
property. 

Second appeal from the order of the 
Judge, Rawalpindi Division, dated 31st 
January 1910, modifying that of the Munsif, 
lst class, Jhelum, dated 30th August 1909, 
decreeing claim. 

Mr. Shah Nawaz, for the Appeliant. 

Mr. Nand Lal, for the Respondent. 

Judgment.—the following pedigree 

“table will help towards a correct understand- 
“ing of the case:— 


t 


KHUDA RAKHSH 





(vendor.) 
nere poses 
Fulan. Zaman Haidar ae id 
Sarfaraz, 
plaintif, 


On the 24th January 1908, Khuda Bakhsh 
‘sold the land in dispute to one Shams-ud-din 
by registered deed of sale for an alleged con- 
sideration of Rs. 600. Both the Munsif 
‘and the Divisional Judge are agreed that this 
‘price was fixed in good faith and actually 
paid by the vendee. The deed of sale was 
duly attested by Sultan, the eldest son of the 
vendor, but suits were brought by Zaman 
and Haidar, two other sons of the vendor, 
impeaching the validity of the sale and also 
elaiming pre-emption in respect thereof if 
it was held to be valid. These claims were 


withdrawn on the 13th November 1908, the _ 


' claimants having received a sum of Rss 220 
from the vendee as consideration for 
giving up their rights. On the 14th January 
1909, plaintiff, who is the minor grandson of 
the vendor, instituted the present suit 
through his mother as next friend, and he 
claims to pre-empt the property on payment 
of a sum of Hs. 600. Both Courts have 
found that there is no legal bar to plaintiff's 
claim, but that he must pay the full sum of 

"Rs. 600 which is stated in the sale-deed 


io ke the amount paid by the vendee io the 
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vendor. The Courts are also agreed that the 
suit has been brought in collusion with 
Haidar (one ofthe former plaintiffs) with 
the object of putting the vendee to still fur- 
ther trouble and of extorting money from 
him. But they have felt compelled to hold 
(and I think, rightly) that plaintiff is en- 
titled to a decree for pre-emption on pay- 
ment of the said sum of Rs. 600 and cosis. 

The vendee has appealed to this Court and 
the only ground seriously urged on bis behalf. 
is that the plaintiff should be made to pay 
the vendee, not only the sum of Rs. 600 
aud the costs of the suit but also the furtber 
sum of Rs. 220 which the vendee paid to 
Zaman and Haidar (plaintiff's uncles) in order 
to induce the latter to drop their claims 
against him. Mr. Shah Nawaz, in support of 
this conténtion, argues that according to the 
pedigree table, the present plaintiff is entitled 
only to one-third of the property and that 
if he now gets the whole of the property for 
Rs. 600, it will be at the expense of the 
vendee who bas paid Rs. 220 in order to 
induce Zaman and Haidar to drop their 
claims. 


I readily admit that I would not regret 
if it were in my power to accede to this con- 
tention, as the plaintiff's family have played 
a very discreditable part in this transaction. 
I quite agree with the lower Courts that 
Haidar is in all probability the prime mover 
in this case and I wish it were possible for 
me to make him disgorge the money he has 
made out of the vendee. But as the law 
stands, I cannot see my way to accepting 
Mr. Shah Nawaz's argument. Section 22 
(2) of the Punjab Pre-emption Act is per- 
fectly clear and enacts that if the Court finds 
that the "price" [that is, "the price at which 
the sale purports to have taken place"— 
Sub-section (1)] was paid or fixed in good 
faith, "it shall fix such price for the purposes 
of the suit.” Here "the price" has been found 
to have been duly paid, and consequently 
the Court must fix the price for the pur- 
poses of the suit, and this too irrespectively 
of any sums which the vendee may have 
subsequently paid to other pre-emptors to 
induce them to forego their claims. Per se 
this would be sufficient ground for deciding 
this point against the appellant. Bat an- 
other equally strong argument against his 
contention is that a successful plaintiff pre- 
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emptor is not the legal repressntative-i -ID= 
interest of the vendee and consequently would 
‘not’ be ‘entitled to rely upon the agreements 
between the latter and the former claimants 
for pre-emption, inthe event of Zaman and 
Haidar suing him for their share of the 
ancestral property. Plaintiff may have other 
defences open to him against his uncles if 
they hereafter sue him for their shares, but 
I cannot see how he could defeab their 
claims, by relying merely upon the compro- 
. mises which they effected in November 1909 
. with Shams-ud-dir, the original vendee. 
I see no reason in the present case for 
. supposing that the plaintiff will be harassed 
hereafter by suits at the instance of his 
.uneles, who are clearly at the bottom of the 
present litigation. But if he is, the com- 
promises of November 1903 between his 
uncles and the vendee, will not assist him in 
defeating their claims and, in these circum- 
stances, I fail to see"Why he should have to 
refund to the vendee the sum of Rs. 220 
whieh tha& person was so illadvised as to 
pay to plaintiff's very astute uncles. 
I must, therefore, dismiss this appeal, But 
-as itis quite obvious that Haidar is the per- 
son really interested in the case and that he 
is doing his utmost to rob the vendee of the 
money paid by tne latter to him in Novem- 
ber 1902, Ileave the parties to bear their own 
. costs in this Court, 


Appeal dismissed, 





(s. c. 84 M. 814.) 
MADRAS HIGH COURT. 
‘Civin, APPEal, No. 121 or 1906. 
July 29, 1910. 
Present; —Sir Arnold, White, Kr., Chief 
- Justice, and Mr, Justice “Ayling. 
SETHURAM SAHIB AND ANOTHER— 
DEFENDANT3—-APPELLANTS 
versus 
VASANTA RAO ANANDA RAO 
.  DHYBAR, MINOR, BY HIS NEXT FRIEND 
KAMALA BOI THAI SAHIB DHYBAR 
—PLAINTIFF— RESPONDENT, 

Civil. Procedure Code (Act XIV cf 1882), s. 462— 
Compromise on behalf of minor —Sanction of Court not 
obtairied—Compromise not enforceable—Hardship to 
other par ty — Restoration to previous position — Compen- 
sation, minors liability to pay—Joint contract —Joint 
Biability — Agrebment to the contrary" =; Contract Act 


(IX of 1972), s. 
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A compromise entered into on behalf of a minor 


is unenforceable against him where no sanction of 
the Court has been obtained either in fact or in law 


for the compromise under section 462 of the Civil 
Procedure Code, 1382. Such a compromise cannot 
be held to bind the minor merely because setting 


“it aside would work a hardship so far as the party 


seekingto enforce it against the minor is concerned. 
It is also no ground for refusing to set aside a com- 
promise, enteréd into without the Court/s sanction, 
that it is impossible to place the parties in the 
position ‘which they occupied when the suit was com. 
promised. 

Aman Singh v. Nurain Singh, 20 A. 98, distinguished 
and not followed. 

Barhamdeo Prasa v. Banarsi Prasad, 3 ©. L. J. 
119; Sharat Chunder Ghose v. Kartik Chunder Mitter, 
9 C. 810; 12 C. L. R. 455, Virupakshappa v. Shidappa 
and Basappa, 26 B. 109, referred to. 

The abandonment of a suitby the other party can- 
not be considered as service rendered to the minor for 
which the latter must pay compensation before 
getting the compiomise set aside. 

The fact that u joint contract by A. and B. is 
unenforceable against A, does not render it un- 
enforceable against B. 

"Where the executants of an agreement “agree and 
bind themselves conjointly to pay”, it constitutes 
one joint promiso to pay and not two separate 
promises to pay jointly. In such & case, there is 
no “agreément to tho contrary " within the meaning 


‘of section 43 of the Contract Act. 


Appeal against the decree of the Sub- 
ordirate Judge of Tanjore, in Original Suit 
No. 22 of 1904. 

Messrs. P. R. Sundara Ayyar and O. V. 
Anantakrishna Ayyar, for the first and the 
Second Appellanta. 

The Hon'ble.Mr. P. S. Sivaswamy Ayyar, 
Advocate. General, and Mr. T. V. Gopalasamz 
Mudaliyar, for the Respondert. 

Judgment. The first point taken on 
behalf of the appellant was that the suit 
was premature. As regards this we agree 
with the.Subordinate Judge that the words 
in Exhibit’ A "as scheduled in the aforesaid 
suit" mean as specified in the schedules to the 
suit in question. In our opinion the suit was 


nob premature. 


The second point taken was that the com- 
promise in Original Suit No, 2 of 1896 
which is:embodied in Exhibit A was nob 
binding on the firs& defendant, inasmuch ag 
when the compromise was entered into, the 


first defendant was a minor-and the leave 


of the Court was nob obtained for the com. 
promise. This being so, Mr. Sundara Ayyar 
decree given by the 
Subordinate Judge against the first defendant 
in a saik on the compromise agreement wag 
wrong. : 
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; He-also contended that the compromise 
‘being invalid as against the first de- 
fendant, and in view of the terms of the 


¿compromise as tothe mode of payment of 


“the sum which the defendants agreed to pay, 
“the decree against the second defendant also 
“was wrong. 
. .We take the case ot the first defendant 
first. - 
The Subordinate Judge found that the 
‘leaye of the Court was not obtained on behalf 
of the first defendant for the compromise 
‘sued on: Here -we think that, for the 
‘reasons stated in paragraph 11 of his judg- 
"ment, there can be no question that the Judge 
was right. 
“ Notwithstanding his view that the sanction 
“of the Court had not been obtained either in 
fact or inlaw on behalf of the minor for the 
-compromise, the learned Subordinate Judge 
saw his way to holding, following Aman 
‘Singh v. Narain Singh (1), that the first 
“defendant could not repudiate the contract. 
It is probably not material for the purposes 
tof the question we have to consider, but, 
as a matter of fact, the firss defendant is 
‘now of age. The learned Subordinate Judge 
‘based his decision upon the ground that 
it was then impossible for the first defend- 
‘ant to place the plaintiff in the same 
‘position as that in which. he was when 
the suit was compromised and that the 
first defendant had not offered in the 
‘written ‘statement to restore the property 
which he then obtained posséssion of; that 
"being 80; the Subordinate Judge was of opiüion 
Ahab the first defendant could not rescind the 
‘compromise. 
* The Subordinate Judge’s view, as it seems 
‘to us, réally comes to this, that where the 
‘application ‘of section 462 of the Civil 
"Procedure ' Code of 1882 would work 
a bardship so far as the party setking to 
‘enforce the compromise against the minor 
"is concerned, the Court may on equitable 
‘grounds give the go-by to the section. 
There is no authority for this view, unless 
ik be the case (Aman Singh v. Narain Singh 
(1), on which the learned Subordinate Judge 
relied. And if this case is to be regarded as 
‘an authority for this view, we must respect- 
‘fully dissent from it. 

Aman Singh v. Narain Singh (1) may 


possibly, however, ‘be distinguished from 
(1) 20 A. 98. , 
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the presept case. There the minors scught 
to seb aside & decree on a comnr mise. 
Here the minor relies on the invalidity 


‘of the compromise as a defence to a suit 


on the compromise. There the ground 
‘on which the. minors sought to set aside the 


decree on the compromise was fraud. Here 


the minor resisted the claim on the com- 
promise on the ground that the requirements 


‘of section 462 of the Code had not been 


complied with. 
We may observe that in Barhamdeo Prasad 
v. Banarsi Prasad (2), Amir Ali and Pratt, 


'4J., expressed a guarded dissent from the 


Allahabad decision to which we have referred, 
and it seems difficult to reconcile the decision 


^with such cases as Shaxat Chunder Ghose v. 
`- Kartik Ohunder Mitter (3) and Virupakshappa 


v. Shidapp1 and Basappa (4). < 
The Advocate-General did not attempt to 


-support the decree against the first defendant 


‘on the grounds taken by the Subordinate 
Judge. He contended that the contract 
being voidable and the restoration to the 
status quo before the contract being impracti- 
cable; the contract should only be set aside 


-on the teims of the party against whom ib was 


set aside being given compensation as -on 
a quantum, meruit for services rendered. It 


-was suggested that the services:rendered in 


the present case on which the quantum meruit 
could be hased consisted in the abandonment 
of the suit, and tbat the party’s own valu- 
ation of what these services were worth 
(viz., the sum which the first defendant agreed 
to pay in consideration of the plaintiff aban- 
doning tho suit) was the basis for the assess- 
ment of compensation. We cannot possibly 
accede tothis contention. If it were sound, 
the requirements of section 452 could be dis- 
pepsed with in every -case and the party 
suing on à compromise which the minor was 
entitled to avoid could always rely upon the 
“services rendered” which formed the con- 
sideration for the minor's voidable promise. 
As regards the second defendant the con-' 

tention was that under the compromise no 
personal liability was incurred by the second 
defendant but only a liability to payment out 
of the estate of the first defendant as and 
when he obtained possession of his share of 


the property of the late Sakharam Saib. As 
(2) 8 C. L, J. 119. 
(3) 9 C. 810; 12 C. L. R. 455. 
(4) 26 B. 109, 
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we "read Exhibit Ait amounts to à personel? 
Covenant on the part of the second defendant 
to'pay, the only condition being as to.time of 
payment: ` ` Ib was’ not contended ‘that the 
second. defendant did not’ get some benefit 
under lier agreement. We cannot go into, the 
adequacy of the consideration s0 far as ghe 
was concerned. 

“16 “was” also contended ‘that the ‘ inten- 
iion ‘was that ‘the . second ‘defendant 
Should‘ only .be liable under the contract 
ifthe first defendant were alsoliable. There 
is nothing in the’ contraó$ to suggest 
ihie. The casa [Sivasami : Chetti v: Sevugan 
Ohetti (5)] on whiclr Mr. Sundara. Ayyar relied 
is clearly distinguishable as there the con- 
tract was not complete. There is no authority 
for what we understood to be Mr. Sundara 
Ayyar's ‘proposition that if a joint contract 
by A: and B. is unenforceable against A it is 
also unenforceable against B. 

Mr. Sundara “Ayyar also argued with con- 
siderable ingenuity that the second’ defendant 
was not liable, since Exhibit’ A contained’ an’ 
"express agreement to the contrary" within 
ihe meaning of section 48 of the Indian 
Contract Act, which .precluded the plaintiff 
from claiming the benefit of that section and 
compelling one of the joint promisors perform- 

‘ing the whole. of the promise. He relied 
on the wording.of Exhibit ‘A and contended 
that the words "we the executants aforesaid 
hereby agree ‘and bind ourselves conjointly 
to pay" (sic) did not constitute one joint 
promise to-. pay, but two separate promises 
to pay. jointly. 
cannot be so construed and there is no 
. “agreement to the contrary" for the purposes 

of section 43 of the Contract Act. Con- 
- sequently the plaintiff, in our opinion, is entitled: 
to a decree against the second defendant for 
_ the whole’ amount. - 
~ As regards the first defendant the appeal 
must be allowed and the suit as against him 
be dismissed, but, in the circumstances, we 
` direct that it be dismissed without costs, ; 
As,regards the second defendant the appeal 
“i ‘dismissed wifh. costa. 

nc Appeal mg re 

NH Y» - and- partly ioi. 


` (5) 25 M. 389. 
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In our opinion, Exhibit A . 
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^: PUNJAB CHIEF COURT. ^ 
. Scop Civit Appear. No. 1010 cr PORI ia 

n July 12, 1911. ^ z 
Présent: Z-Mr. Justice Johnstone- and | Ei 
"Mr. Justice Shah Din. ” ut 
| TOTA MAL AND onaees—DEFenpants— m 
APPELLANTS ' H 
‘versus’ . e 

: SRI RAM AND OTHERS—PLAINTIPR3S— — 
! © RESPONDENTS, e 

- Pumjab Pre-emption Act (IT of 1905), s. 22—Sale — 
‘Consideration wholly made up of old debts— Option 
‘under “section 22 when to be  allowed—Equity— 
Discretion. 

Where in a pre emption suit, the price fixed for 
the sale is wholly made up of. old debts,'the real. 
consideration for the sale is not the numerical total of 
those debts but the actual value of:a claim. 
for those debts. If the amount of the previous debts’ 
fixed as the price exceeds the market.valüe of the 
property sold, the proviso tə section 22 of tho 
Punjab Pre- emption Act is applicable and the amount. 
payable by the pre-emptor-is the market-value, The 
Court may, in its discretion, put the vendees to 
their option of either accepting such value or having- 
the sale cancelled. 

In allowing the option, the Court has to consider. 
not only the "vendee's interest but also that of the” 
vendor, who, has, by a perfectly valid contract, 
wiped out. his whole debt to the vendee by tho 
sale and Who, in caso the vendee is given the option, + 
will find his -contract cancelled and himself again 
saddled with a heavy liability, Unless any recog-. 
nised equity is shown to exist in vendee's favour, the* 
option should not be allowed. 3 

Further appeal from the decree ‘of the" 
Pivisional Judge, Ferozepore Division, dated: 
the 22nd June 19C9. T 

- Khawaja Kamal-ud- Din, 2i the Apgel- 
lants. - M 
Judgment.—In this-case the rst. 
Court held that of the two sets of rival: 
pre emptore, both of whom it found to have 
better rights than the vendeés, Musammuat- 
Khemon' had the superior, and Thamman 
Ram sand Kishna the inferior right; that 
the sum of Rs..1,200 mentioned in the deed: 
as the sale money, had been fixed and paid 
in good faith, and that Musammat Khemon 
must have the first option of purchase and the. 
other two persons aforesaid the second, i 

^'Thamman having died, his- Sons appealed 
to tbe Divisional Court, praying - - that the” 

sum payable should be reduced to Rs. 602. 

CMusammat Khemon, having neither appeal- 

ed nor paid the money, has dropped out 

of the case). The Divisional Judge, Mr. 

Scott-Smith, held that, in the circamstanoces, 

inasmuch..ag. the only evidence on the. récord, 
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seemed to indicate that the market-value 
was only Rs. 400, and the sum of Rs. 1,200 
aforesaid was wholly made up of debts, 
the proviso to section 22, Act II of 1905, 
would come in. He, therefore, remanded 
in order that the real market-value might 
be ascertained. The first Court reported 
Rs. 725 as the highest possible estimate; 
and then the new Divisional Judge, entirely 
misunderstanding the intention and meaning 
of the remand order, which accepted 
the first Court's finding that the price 
Rs. 1,200 was fixed and paid in good faith, 
found Rs. 780 the true market-value and 
gave a decree for the pre-emption on payment 
of that sum, without giving any finding as to 
the price having been fixed and paid in good 
faith or not. 

The vendees have now appealed, asking 
first, that Rs. 1,200 be re-instated as the 
price to be paid, and secondly, ihat the 
vendees should have been given the option 
mentioned in the proviso to section 22 
aforesaid. Before us the learned Pleader 
for the appellants (respondents having failed 
to appear), contented himself with asking for 
the option aforesaid, and we have heard him 
on the subject. 

The proviso certainly applies to the case, 
for Rs. 1,2C0 is, in our opinion, greatly in 
excess of Rs. 780, the market-value, and 
the sum of Hs 1,200 is entirely made up 
of previous debts; and the only difficulty is 

-on what principles we should exercise the 
discretion allowed by the word "may" in the 
proviso. 
fixed was fixed "in good faith’; but this 
Court has held, apart from section 22 and 
the proviso, more than once that, when old 
debts are stated as the price in such cases 
88 the present, the numerical total of those 
debts is not, and the actual value of a glaim 
for those debts is, really the consideration 
for the sale, and looking at it in this way, we 
cannot revert to the first Court's decree 
as the proper decree in the case. We must, 
in short, under the proviso either let 
the Divisional Judge’s decree stand, or 
we must let the vendees have the aforesaid 
option. 

jn the said proviso, the Legislature has 
introduced info the- Jaw of pre-emption a 
discordant note. Until that proviso was 
cnacted, it was always understood that the 
pre-cmptor simply stepped into the shoes 


In a sense, no donbt, the price 


of the verfdee, and that neither vendor nor 
vendee could defeat him by resiling from 
the sale, but now the Legislature in its 
wisdom has thought fit to allow in certain 
circumstances, the vendee to back out if the 
Court sees fit to leb him do so. Not the 
smallest hint is given of the principles on 
which the Courtis to actin exercising its 
powers, and inthe present case the appel- 
lants have not been able to show thet any 
recognised equity exists in their favour. We 
have to consider not only their interests, but 
also that of the vendor, who, by a perfectly 
legitimate contract, wiped out his whole debt 
to the vendees by selling the land to.them, 
and who, if we give vendees the option they 
crave, will find his contract cancelled and 
himself again saddled with a heavy liability. 
As no special equity in vendee's favour has 
been shown to exist, we refuse them the 
option, avd we confirm the decree of the 
lower Appellate Court and dismiss the 
appeal. Inthe circumstances parties should 
bear their own costa. 


Arpeal dismisced. 





(s. c. 84 M. 320.) 
MADRAS HIGH COURT. 
"Civit AePgAL, No. 14 cr 19C6. 
| July 20, 1910. 
Present: — Sir Arnold, White, Kr., Chief 
Justice, and Mr. Justice Ayling. 
LAL BATCHA SAHIB— DrrEND4NT— 
APPELLANT ' 
versus 
ARCOT NARAINASW AMI MUDALIYAR, 

MINOR BY GUaRDIANS SIVAGURUNATHA 

MUDALIYAR anb MEENAMBA AMMAL 
— PrAINTIFF— RESPONDENT. 

Interest. —Payable till payment or legal tender— Tender 
must be unconditional and for ascertained sum— 
Waiver—Agreement to waive tender must be of an 
ascertained sum. i 

At common law, when interest is payable by the 
terms of a contract, it runs ordinarily up to the 
date of payment or legal tender. 

A valid tender must be an unconditional offer to 
pay a specific and ascertained sum. 

An offer to pay the amount which may be fornd 
due on a settlement of accounts if the payee would 
execute an indemnity bond in accordance with law 
is not a valid tender. 

A valid tender which has been improperly refused 
stops the running of interest. 

There cannot be a tender or an agreement to 
waive a tender of an unatcertaincd sum, 
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Garuda Reddi v. Gudi, Janakayya Qar u, l M. H. C. 
R. 124, Pandurang Krishnaji v. Dadabhoy Nowroji, 
26 B. 643, distinguished, 


Appeal against the decree of the Disirich 
Judge of Bellary;in Original Suit No. 2 of 
1905. 

Mr. P. R. Sundara Ayyar and M. B. 
- Doraiswami Ayyangar, for the Appellant. 


ae oz Judgment. 
White," C, J.—The main question raised 


in this appeal is as tothe interest payable ` 


by the defendant to the representatives of the 
late Pinavelu on money due by the defendant 
to Pinaveln on the death of the latter. 

Mr. Sundara Ayyaron behalfof the defend. 
ant contended that the effect of Exhibit IV, 
a letter dated 4th November 1 01, from 
the defendantto Pinavelu’s brother was to 
stop interest running as against the defendant 
from the date of that letter. He contended, 
in the alternative that at any rate Exhibit 
VII, a letter dated "7th January 1902 from 
the defendant to Pinavelu's widow, relieved 
the' defendant from any obligation to pay 
interest as from the date of that letter, - 

it is not necessary to consider whether the 
taking out of a” succession certificate was 
necessary for the recovery of the debt. For 
the purposes of my judgment; | assume that 
the defendant was entitled to decline to pay 
until a succession certificate had been taken 
out, though as & matter of fact no succession 
certificate was ever taken out anda suit was 
ultimately broughtand a decree obtained by 
the guardians of Pinavelu’s adopted sor. 

As Wallis, J., points out in his judgment 
in Original Suit No. 58 of 1907, at Common 
: Law when interest is payable by the terms of 
the contract (this is admitted in the” present 
case) it runs ordinarily up to the date of 
vayment or legal tender. 

I cannot find either in Exhibit IV or in 
Exhibit VII an unconditional offer by the 
defendant io pay a specific and -ascertained 
sum. In Exhibit 1V he expressly guards 
himself from admitting that any amount is 
due. In Exhibit VII he says that according 
to his accounts Pinavelu was credited, with a 
certain sum and that the statement of 
amount duein the demand for paymen* is 
wrong. He goes on to say that if the widow 
would execute and register an indemuily 
bond (which he. will accept if it is in. acco1d- 


the, 
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ance with law) he would pay the amount due 
on the comparison of the two accounts. 

Ido not think Exhibit VIT, read as a whole, 
amounts to an admission by the defendant 
of liability to pay the amount which appeared 
to be due on hig own account ‘and an 
unqualified offer , to pay this amount. A 
valid: tender which has been improperly 
refused stops the’.running of interest; but 
there was certainly no tender in this case. 
Mr. Sundara Ayyar contended that the 
letters referred to, or one of them, amount- 
ed to an agreement by the brother or the 
widow to waive’ tender. But assuming 
it was open to the brother or the widow 
io agree to waive tender, there cannot 
be a tender oran agreement to waive tender 
of an unascertained sum. In Garuda Reddi 
v. Gudt Janakayya Garu (1) and Pandurang 
Krishnajt v. Dadabhoy Nowroji (2), it would 
seem , that the amount of the defendant’s 
liability was an ascertained and specific sum. 
I think these cases are distinguishable on this 
ground. I also think the case before Wallis, 
J., to which I have referred, is distinguishable 
on the same ground. 

The. judgment would seem to direct that 
interest should be payable on the principal ánd 
interest due on 4th November 1901. The 
plaintiffs are only entitled to simple interest 
on the amount due subsequent to the settle: 
ment of 27th November 1900. The decree 
must be modified accordingly. Otherwise, the 
appeal is dismissed. . The respondent is not 
represented. 

Ayling, J. —T concur. 

Decree modified. 


(1) 1 M. H. C. R. 124. 
(2) 26 B. 643. 





[s. c. 10 M. L. T. 370; (1911) 2 M. W. N. 420.] 
. ; MADRAS HIGH COURT. 
Lerrers Patent ÁÀÁrPEAL No. 52 or 1911. 
' September 15, 1911. : 
Present: —Mr. Justice Sundara Aiyar and 
-© Mr. Justice Phillips. ` 
DURAISAWMI SASTRIAL—RESPONDENT . 
AND DEFENDANT KESPONDENT— APPELLANT 
" versus . 
VENKATARAMA IYER AND ANOTHER— 
PETITIONER AND PETITIONERS-PLAINTIFFJ— 


RESPONDENTS. 

Limitation Act (IX of 1908), s. 7—Civil- Procédure 
Code (Act Y of 1908) O. XXI, r. 1—~Joint 
Hindu family—Decree in favour of two members 
both minors—Eaecution—Majority attained by the 
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«managing member more than three years before ap- 
plication, 

A decree was passed in favour of two members of 
‘a joint Hindu family, who, at the time, were minors: 
‘they applied for execution and it was found that ore 
of them, the managing member had attained majority 
more than 3 years before the date of the application 
and that the other deoree-holder had attained majority 
only within 8 years: Held, that the application for exe- 
cution was barred by time. 

Periasawmi v. Krishna Ayyar, 25 M, 431, distin- 

guished and not applied, 
, Section? of the Limitation Act contemplates the 
existence of cases where one of several decree-holders 
can give a discharge without the concurrence of the 
others. The cases in which one decree-holder can give 
a discharge so as to bind other decree-holders must be 
decided by the substantive law governing the parties. 

Ganesha Rao v. Tuljaram Rao, 19 M. L. J. 4 f 
Ind. Cas. 380, followed. 

According to Hindu Law, the managing member of 
a Hindn family can receive monies on behalf of the 
family from debtors and give a discharge so as to bind 
the whole family. And thereis no section in the Civil 
Procedure Code restricting the manager’s power to 
receive such money when a deoreo has been passed. 

Harihar Pershad Singh v. Mathura Lal, 35 C. 561; 
12 C. W. N. 598; 8 C. L. J. 256, followed. 

Appeal under scction 15 of the Letters Pa- 
tent, against the judgment and order of the 
‘Hon. Mr. Justice Abdur Rahim, dated the 
30th dey of March 1911, in C. R. P. No. 581 
of 1910, presented againet the order of the 
Court of the Subordinate Judge of Kumba- 
conam, dated the 17th day of August 1910, in 
interlocutory application No. 475 of 1910 in 
Small Cause Suit No. 39 of 1899. 

Messrs. C. V. Ananthaliishna Tyer and P. 
Gangadhara Iyer, for the Appellant. 

"Mr. K. Balamukunda Iyer, for the Respond- 
ents. 

Judgment.—In this case a decree 
‘was passed in favour of two persons, mem- 
bers of a joint Hindu family, by the Suab- 
ordinate Judge’s Court of Kumbaconam in 
a Small Cause Suit. The first plaintiff in 
the suit was the managing member. Bath 
the plaintiffs were minors at the time when 
the decree was passed. The present applica- 
tion for execution was put in by ‘both of 
them. The first plaintiff had attained 
majority more than three years before the 
date when the application was put in. But 
the second plaintiff is alleged to have at- 
tained majority less than three years before 
that date. The judgment.debtor contended 
that the execution of the decree was barred 
by limitation and the Subordinate Judge 
upheld his contention. A petition fo revise 
the Subordinate Judge’s order was filed in 
this Court and Abdur Rahim, J., holding 
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that the application was not barred by 
limitation reversed the order of the lower 
Court. This appeal is against the order of 
the learned Judge. The question has to be 
decided under the provisions of section 
7 of the present Limitation Act (1X of 
1908). The corresponding section in’ the 
repealed Act, (XV of 1877), viz., section 8 
did not apply to applications for execution 
of decrees. That section has been altered 


‘in the present statute so'as to make it ‘ap- 
.plieable to such applications. 
„the new Acb provides: 


Section 7 of 
“Where one of 
several persons jointly entitled to make an 
application fcr the execution of a decree, is 
under ary such disability, (č. e, minority 
etc.) anda discharge can be given without 


‘the concurrenca of such person, time will 
Tun against them: all, 


but where no dis- 
charge can be given, time will notrun as 
against any of them until one of them be- 
ecmes capable of giving such discharge 
without the concurrence of the others or 
until the disability has ceased.” The section, 
ib cannot be denied, contemplates the exist- 
ence of cases where ore of several decree- 
holders can give & discharge without the 
concurrence of the others. It is contended, 
on behalf of the judgment-debtor, that it is 
only where a joint judgment-creditor has ex- 
pressly authorised: another as his agent to 
give a discharge that the other could give 
a discharge within the meaning of the 
section. The section itself does not Jay 
down in what cases one decree holder could 
give a discharge so as to bind other decree. 
holders. That must be decided by the sub- 
stantive law governing the parties, Ac- 
cording to Hindu Law, there can be no 
doubt that the managing member of a 
Hindu family can receive monies on behalf 
of the family from debtors and give a dis- 
charge so as to bind thé whole family. There 
is, in our opinion, no section in the Civil 
Procedure Code restricting the manager's 
power to receive monies on behalf of the 
family when a decree has been passed. It 
is admitted that monies realised in execu- 
tion of decrees could be dealt with by the 
managing member after realisation in the 
same manner as he is entitled to deal with 
other monies. We can see no reason for 
holding that his powers with respect to the 
realisation of monies for which decrees have 
been passed should be more restricted than 


Vot. XII] 
 DORAIBAWMI BASTBIAL f. VENKATARAMA IYER, 


his” powers ' with ‘respect to correc: of 
other monies. Order XXI ‘Rule 1 of the 
Coda. of Civil Procedure ` (1908), correspond- 
ing, to Section “257 of the old Code, provides, 

doubf, that all monies payable under 
a sn may bé paid. ‘Inter alja . to, “the 
écree- holder out of Court and the expression 
‘decree: holder” would, no doubt, mean decree- 
holders ' where ^ there are more. persons 
than one, in favour of whom a decree has 
been ‘passed. .But the -question is, Is. nob 
payment to a. decree-holder who is the 
managing member of a family and jointly 
entitled ‘along With -its junior -members to 
the benefit of the decree, a payment to all 
the decree-holders, if the substantive law of 
Je parties entitles him to receive monies 

' behalf of thé family?" ' There’ 
reason “for holding that it is not. The posi- 
tion of managing member is similar, for the 
purposes of the present. question, to that 
‘ofan agent. "We mean that he has got 
at Iéast all the’ powers of an agent for re- 
ceiving monies due to the family and, this 
being so, there’ is no reason for holding’ that, 
withia the meaning of Order XXI, rule T, 


of ‘the Code of Civil Procedure, 1908, monies . 
due under a decree to a number of decree- ' 


fiólders constituting & Hindu family may 
not be ‘paid to one amongst them who às 
the mànaging member. The managing 
member may sue singly in his capacity as 
manager and receive money due to the 
family, ^ There is no reason why, simply 
because he has associated the junior mem- 
bets along with himself in instituting the’ 
suit, his power to realise, the, money due 
to the family should be less than if he sues 
alone. The language of section 257 of the 
old" Code is only permissive and dots not 
expressly prohibit payment to an agent or 
to one ‘having the powers. of an agent 
under the law .of the parties. The 
respondent’s Vakil has referred to observ- 
ations of Sir V. Bhashyam Jyengar, J., in 
the case leriasawmi v. Krishna Ayyar (1), 
which are also referred to in the judgment 
of Abdur Rahim, J.. If the learned Judge 
really meant to lay down that the provi- 
sions of section 257 should be construed 
without reference’ to the substantive law 
of the parties in deciding whether one of 
them is entilled toreceive monies for which 


a decree is passed i in favour of a joint Hindu. 


© (1) 25 M: 481, 
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with all deference, we` are 


family, then, 
Some decisions 


unable to concur with him. 


have been referred to which were passed 


while the repealed Limitation Act was in 
force. , As pointed out already,. section 8 
of © that Act did not apply to applica: 
tions for execution and the’ Courts were, 
therefore, bound to hold that in such ap- 
plications the 1ule now laid: down in section 
7. of the new Act could not be applied and 
the result was that if one alone of several 
decree-hólders was a minor, the benefit of 
section 7 of the new Act conld not be claim- 
ed by either of the decree holders or by 
the judgment-debtor while at the same time 
the decree-holders were held by this Court 
not to bé-entitled to the protection afforded 
by section 6-of the new Act to persons suffer- 
ing from disability; see Seshan v. Raja- 
gopala(2); Venkayya v. Lakshmayya (3). This 
unfortunate result bas now been obviated by 
the amendment. We may observe that the 
judgment of Sir V. Bhashyama Iyengar, J., ia 
expressly. based on the fact that section 8 
of the old Limitation Act was not appli- 
cable to applications for execution. The 
legislature .having subsequently amended it 
apparently with reference to the. observa- 
tions of the learned Judge, wo think there 
ought to be. no diffculty now in- applying 
the rules of Hindu: Law in deciding the 
question whether the managing member can 
give a discharge so as to bind others or not, 
Having regard to the change in the language 
Acb, we consider it 
unnecessary to refer to some other cases that 
have been relied on for respondents. We 
may -observe that this Court has held more 
than once that money due to the mem- 
bers ofa Hindu family under a decree may 


„be directed to be ‘paid to the managing 


member without taking any security notwith- 
Standing: the provisions of section 231 of the 
old Civil Procedure Code; see Appeal against 
Order No. 80 of 1910, Referred Case 3 of 
1911, Appeal against Order No. 155 of 
1906 on the file of the High Court and 
also Harihar Pershad Singh'v. Mathura Lal 
(4). It is; no doubt, open to the Conrt, 
where the manager is obliged to seek its 
help for realising & decree by process of 
execution, to direct security to be given for 


(2) 18 M. 236. 
(3) 16 M. 98. 


_ (4) 33 C. 581; 12 C. W. N. 693; 8 C. D. J. 256, 
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protecting the interest of other members 
when it sees reasons for doing so but this 
cannot deprive him of the right to receive 
the money himself if he can do so without 
the assistance of the Court. This Court has 
also held that the rightsof a managing mem- 
ber under the substantive law would be re- 
cognised in matters relating to procedure, 
such as the right to compromise a suit with- 
out the consent of the Court where minor 
members of the family are also parties to 
the litigation; see Ganesha Rao v. Tuljaram 
Reo (5) confirmed in Ganesha Row v. Tulja- 
ram Row (6). For these reasons, we are of 
opinion that the judgment of the learned 
Judge must be reversed and that of the 
Subordinate Judge restored. The respondent 
will pay the appellant the costs of this Court 
both in this appeal and before Abdur Rahim, J. 


(5) 19 M. L. J, 4; 1 Ind. Cas. 380. 
(6) 3 Ind. Cas. 928; 6 M. L. T. 325. 





PUNJAB CHIEF COURT. 
Crvit Revision No. 2016 or 1909. 
October 23, 1911. 

Present; —Mr. Justice Rattigan. 
Sardar HARI SINGH AND OTHERS— 
DEFENDANTE— ET. T. ONERS 
versus 
RAM CHANDC-—PLaINTIFF— RESPONDENT. 

Documents filed by defendant—Right of plaiatiff to 
inspect—Civil Procedure Code (Act V of 1908), O. XI, 
gr. 15 and 20—Revision— Order permitting inspection. 

A plaintiff has a right to inspect documents filed 
by the defendant which nre material to the case, 
even thongh such documents are enclosed in a 
sealed cover and the prayer of the defendant is 
that they may be kept in the said sealed cover for 
the time being. ay 

An order of a Court granting an application for 
the inspection of a record is not open to revision, 
where it has been passed after hearing argufhents 
on the point. 

In re Nizam of Hyderabad, 9 M. 256; Balamoney v. 
Ramasami Chettiar, 80 M. 230; 17 M. L. J. 79; 2 M. L. 
TT. 88, Ram Dyal Saligram v. Narkurry Balkrishna, 18 
B. 368, followed. 


Fetition under section 70 (a) of Act XVIII 
of 1884, as amended by Act XXV of 1899, 
for revision of the order of the District Judge, 
Jhelum, dated the 13th October 1909, allow- 
ing plaintiffs to open a certain envelope, 
and inspect the documents contained therein, 


Rai Sahib Lala- Sukh Dyal, for ihe Peti- 
tioners, 
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s *; 

The Hon'ble Mr. Shadi Lal and Mr. Nand 
Lal, for the Respondent. 

Judgment.—Plaintiff alleging him- 
self to be entitled, as mortgagee from one 
Diwan Chand, to possession of certain pro-s 
perty, instituted a suit to enforce his said 
rights against defendants Nos. 1—5 who are at 
present in possession of that property, and 
Diwan Chand (who apparently admits plain- 
tiff’s claim) was also made a defendaht pro 
forma. : 

Defendants Nos. 1—5 with their written 
statements filed a large number of documents 
which were enclosed in a sealed cover and 
they prayed that the said documents might 
be kept in the said sealed cover for tho time 
being. The reasons given for this very un- 
usual procedure were that the present plain- 
tiff was merely a nominal claimant and that 
to allow inspection of the docaments would 
enable the real claimants (Diwan Chand and 
his father, Lala Fateh Chand) to abandon 
the present suit and to institutea fresh 
claim. It was also suggested that the other 
side, if allowed inspection, would be given an 
opportunity to tamper with, or destroy, some or 
all of the said documents. Upon this appli- 
cation being presented to him, the District 
Judge issued notice to plaintiff and on the 
13th October 1909, the parties appeared in 
Court. Plaintiff on the said date applied for 
permission to inspect the record aud the 
documents filed by the defendarits Nos. 1—5. 
It is clear from the record that defendants 


. Nos. 1—5 were on this occasion represented 


by Lala Ishwar Das, then one of the leading 
Pleaders in the Province. Mr. Sukh Dyal, 
however, urges that the question whether in- 
spection of the documents should or should 
not be, allowed, was not argued before the 
District Judge, and that the latter’s order, 
passed on the said date, was made without 
hearing the objections of defendants. This 
objection is not borne out by the record. No 
doubt, there is nothing express on the record 
to show that the matter was argued, but T 
see no reason to doubt Mr. Shadi Lal's con- 
tention that the parties were duly heard upon 
the point. 

Notice with reference to the question had 
been issued to plaintiff and the latter had 
filed an application expressly praying -for in- 
spection. Upon this application the order 
now under revision was passed, and was 
obviously brought the same day to the notice 
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. of Lala Ishwar Das, for on that very day he 
filed a petition asking the Court to allow the 
documents to remain sealed until he had had 
an opportunity of moving this Court to revise 
the Conrt’s order. Neither in this petition 
nor in his gronnds of revision filled in this 
Court, did the learned Pleader urge that the 
order impugned had been passed without 
hearing the objections of defendants Nos. 1— 
5. „But apart from this, I pressed Mr. 
Sukh Dyal to give me the reasons why docu- 
ments upon which the defendants rely 
should not in the usah way, be open to 
inspection by plaintiff. The learned Advo- 
cate admitted .that there was here noquestion 
of privilege, and that the documents were 
material to the case, and must hereafter be 


disclosed in Court. All that he had to urge- 


was that plaintiff in his application of the 
13th October 1969, had asked for.permission 
merely to inspect the record and that the 
documents could not be said to form part of 
the-record until they had been duly admitted 
in. evidence, (Order XIII, rule 7). But 
plaintifi’s application was not confined to 
inspection merely of the record. He ex- 
‘pressly prayed.also to be allowed inspection 
“of the documents filed by defendants 
and in the absence of any legal ground 
for refusing that prayer, I cannot see 
"that the District Judge acted improperly in 
granting his application. It is perfectly 
clear that defendants’ object is to ensnare 
plaintiff and Diwan Chand into putting 
forward acase which they hope to demons- 
trate later on to be false and fraudulent. 
- Practically, the defendants’ petition of the 
29th July 1£09 concedes that this is their 
object, and I think the District Judge was 
right in refusing to assist them in achieving 
it. The suggestion that plaintiff and his 
` friends might destroy or tamper with the 
documents is absurd on its face and has not 
been urged before me. 

lt is trne that the procedure laid down in 
Order Xl, rules 15 ef seg has not been 


strictly okserved, but Mr. Shadi Lal asserts- 


that- his clients have no wish to inspect any 
document in respect of which the defendants 


claim privilege and that ro cbjection will be , 


offered if the latter decide to withdraw any 
of the documents filed by them. But as I 
understand Mr. Sukh Dyal, every one of the 
said dccuments is relevant to the case and is 
lo ke mede use of by defendant in opposition 
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io the “claim. These documents have all 
been specifically referred to in defendant's 
written statement of the 29th July 1909, and 
consequently the opposite side are entitled to 
inspect them (Order XI, rule 15) unless on 
the - objection of defendants, the Conrt is 
satisfied that inspection should not be allowed, 
(Orde XI, rule 20). 

As I have said, I see no reason to doubt 
that the Court heard arguments upon this 
point before deciding to allow inspection, and 
in that event, there is strong authority for 
holding that its order is not open to revision 
[In re Nizam of Hyderabad (1); Balamoney v. 
Ramasamt Chettiar (2), Ram Dyal Saligram 
v. Nurhury Balkrishna (8)]. In view, how- 
ever, of the fact that the provisions of the 
Code dealing with this subject were not 
strietly followed, I would have been prepared 
to consider the present petition, had defen- 
dants been able to give me any reasonable 
grounds for refusing plaintiff’s request for 
inspection, I cannot regard their desire to 
entrap him and his alleged sympathisers and 
friends and to make them perjure themselves 
as such ground. I accordingly reject this 
petition with costs. 

e, | Petition. rejected. 

(1) 9 M. 256. 

(2) 30 M. 230; 17 M. L. J. 79; 2 M. L. T. 88. 
(8) 18 B. 365. 





[s. c. 10 M. L. T. 365; (1911) 2 M. W. N. 414] 

. MADRAS HIGH COURT. 
Second Civi, APPEAL No. 272 or 1910. 
September 28, 1911. 
Present; — Mr. Justice Sundara Aiyar and 
Mr. Justice Phillips. 
NANJAPPA CHETTIAR-—DEFSNDANT—- 

APPELLANT 
; versus 
GANAPATHI GOUNDAN—Pratstirr— 
; RESPONDEANT. 

Attachment before judgment —Suit for damages-- 
Want of reasonable amd probable cause— Malice 
Damage - Civil Procedure Code (Act V of 1908), s. 95. 

Ina suit for damages for’ wrongful attachmer$ 
before judgment, the plaintiff must prove that tke 
defendant lad no reasonable and probable cause fir 
applying for attachment, and also malice in fact. 
Section 98 of the Civil Procedure Code creatos 
a special jurisdiction in the Court trying a suit to 
award compensation as an incidental relief. 16 does 
not in any way interfere with the principles regulat- 


ing suits for damages for the abuse of the process of 
Court: 
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i Goutiere v. Robert, 2 N. W. P. 353; Raj Chunder Roy 
v. Shama Soondari Debi, 4 C. 588; Kissory: Mohun Roy 
v. Huswk Dass; 17 I. A. 17 at p. 27; 17 C. 486 (P. C.); 
Surajmal v. Manekchand, 6 Bom. L. R. 704; Thakds 
Hajji v. Budrudin Sab, 29 M. 208, relied upon. 
: Malice means any improper or indirect motive, t.e., 
some motive other than the oné which should pro- 
erly.acbuate the party. No hatred or enmity is 
required. Recklessness regarding the truth or other- 
wise of the allegations would also amount to malice. 
' “Where a plaintiff applies" for attachment before 
judgment, nob om account of any intended fraud on 
the part: of his debtor but im order to have his 
money paid without delay, such conduct amounts to 
malice. j ` 
"Hicks v. Faulkner, 8 Q. B. D. 167; öl L, J. Q. B. 
268;-30 W. R. 545; Quartz Hill Gold Mining Company 
v. Eyre, 11 Q. B. D. 674 at p. 687;49 L. T. 249; 31. W. 
R. 668: 52 L. J. Q. B. 488; Brown v. Hawkes, (1891) 2 
Q. B. 718; 601 L. J. Q. B. 151; 68 L. T. 108; 55 J. P. 
823, followed. ” 
The attachment of a respectable man’s property 
before judgment on the ground that he is attempt- 
ing to aljenate his properties with a view to defeat 
his judgment-creditors must in this country damage 
his reputation and credit and will cntitle him to a 
- decree in a suit for damages. It is immaterial that. 
itis not proved that the plaintiff was affected in 
some specific manner. | 

* Quartz Hill Gold Mining Company v. Eyre, 11 Q. B. 
D. 674 at p. 687; 52 L. J. Q. B. 488; 49 L. T. 249; 31 
W. R. 668; and Kumarasamia Pillai 
Nadan, 32 M. 172; 
4 M. L, T. 208, followed. 

Second appeal against the decree of the 
Temporary.. Subordinate Judgé’s Court of 
Coimbatore in Appeal Suit No. 117 of 1908 
presented against the decree of the Court of 
the District Muusif of Tirupur in Original 
Suit No. 37 of 1908. 

Mr. T. Subrahmania Iyer, for the Appel- 
lant. 


The Hon'ble Mr. L. A. Govindaraghava, for 
the Respondent 


Judgment.—tThe suit in this case wes 
for damages sustained by. the paintiff by 
reason of the defendant causing his pro- 
perties to be attached before judgment im a 
suit instituted by the defendant against the 
plaintiff (Original Suit No. 6 of 1906 in the 
District Courtof Coimbatore). The defendant 
along with his plaint in Original Suit No. 6 
of 1906, put in an application for attachment 
of all the properties' of the plaintiff. The 
suit was for a sum of Rs. 6,000 on a pro-note 
executed by the plaintiff in favour of the 
defendant's brother. The porperties attach- 
ed were according to the District Munsif’s 
fndigin this case worth at least Rs. 6C,000 
andon the defendant's own admission their 
value was not less thar Rs. 30,000. The 
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2 Ind. Cas 345; 18 M. L. J. 490;. 


COM 


* , ` . 
defendant stated in support of his application 
for attachment that the plaintiff had alienated 
some of his properties and was about to 
alienate his cther properties in order to defeat 
the exeeution of any decree the defendant 
might obtain against him. He obtained “an 
interim order of attachment; but it was set 
aside on the plaintiff's application, the Court 
holding fhat there was no ground for the 
application for- attaehment.: Tho defendant 
in his written statement alleged "that the 
plaintiff had plenty of debts and warrants 
against him, and getting afraid at the action 
of the plaintiff, who without paying the 
defendant's debt, mortgaged properties for 
Rs. 15,000 to his elder brother and executed 
Some other documents in favour of others; 
the defendant issued a notice for the discharge 
of his debt, butit has nct been discharged.” 
He then proceeded to state that ‘his debt 
was not discharged by the plaintiff for two 
months after he obtained the decree: All the 
defendant's allegations about the plaintiff's 
indebtedness and alienations have been found 
to be untrue, except that the plaintiff had 
executed a mortgage for Rs. 15,000 in favour 
of his brother. The District Munsif found 
that the defendant had absolately no grounds 
to believe that the plaintiff intended to defeat 
him or any other creditor. He also found 
that the defendant bad no reasonable grounds 
fcr believing his allegations, He then 
observes that “unless the defendant had some 
óbject (which from bis conduct appears to 
bave been sinister and indizect) in view, 
he could not have applied for attachment of 
all the plaintiffs properties worth about 
Rs. 75,000 at the least, for his debt of Rs. 5,000 
and odd.” He also says that the defendant 
had no .information, before putting in his 
application for attachment, of any intention 
on the plaintiff’s part tomake alienations or 
of his being indebted to any one except his 
brother. He found also that the plaintiff 
must have been put to great mental suffering 
and apparently credited the plaintiff's state. 
ment that he suffered in reputation. He 
allowed Rs. 500 as damages. On appeal 
the Subordinate Judge concurred in the 
Munsif's finding that there was no reason- 
able and probable cause for the defendant's 
application, though the language used by him 
js not quite happy. With regard to the 
defendant's motive, again, his finding is not as 
precise as might be desired. He refers to the 


' wealthy man. 
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defendant's allegations in his written state- 
ment already referred to aud then states: — 
"From-these pleadings it appears to me that 
‘the object of the present. defendant in apply- 
ing for an attachment .before judgment in 
Original Sait No 6o0f 1906 was simply tohave 
his money paid without delay and without 
enabling this plaintiff to take the objections 
he took in the previous-suit and thus to delay 
payment." 
spoken of by the Subordinate Judge was that 
the’ defendants brother to whom the pro-note 
sued on had.been executed, assigned it to the 
defendant deliberately with a view to deprive 
the plaintiff of the opportunity of pleading a 
set-off of certain debts which the defendant's 
brother owed to him. . The Subordinate Judge 
‘then says,— Plaintiff does not say in his evi- 
dence and Has adduced no other proof 
:of enmity between .him and the defendant or 
of any evil motive of -the defendant.” The 
finding, therefore, must be taken to amount to 
‘this: that the defendant wished to use the 
process of attachment before judgment to 
obtain prompt payment of his debt and not 
_with the view of preventing the plaintiff from 
alienating his properties so as to defeat any 


. decree, but atthe same time not on account 


.of any enmity, . With regard to the question 
-whether the plaintiff sustained any damage 
othe . Subordinate Jadge merely observes: — 

“For the injury sustained by the plaintiff by 

‘reason of allihis properties being attached i im- 
properly, heis, no doubt, entitled to damages.” 

. He reduces ‘fhe amount of damages to Rs. 250 
„in consideration of the defendant not being a 
h The defendant has appealed 
to this Court against this judgment, and the 
plaintiff has preferred a memorandum of 
objections objecting tothe reduction of the 


. amount awarded as damages. 


-~ "The first argument ‘in Second ,Appeal is 
*thabin a suit for damages for attachment 
‘before judam»ub the plaintif is. bound to 
‘prove both that the defendant had no reason- 
able -and probable cause for applying for 
‘attachment and also malice in fact. For the 
“respondent it is contended that the law ia 
"India is different in this respaeb from the 
-English law, as section 95 of the Code of 
Civil Procedure 1908 (section 491 of the old 
Code) provides that the Court trying the suit 
-may award compensation against the plaintiff 
where.it finds that attachment. before judg- 
“ment was applied for on insufficient. grounds. 
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Neither absence of nee and | probabil 
cause , nor malice is requirel under this 
section, The auestion for decision is whether 
therule laid down in that section is appli- 
cable to a case where the defendant who 
complains. of impropér attachment before 
judgment files a distinct, and regular suit for 
compensation. This question, so far as we 
are aware, has never been expressly decided 
by this Court. We have come .to the con- 
clusion that the appellant's argument is well- 
founded. The section, in our opinion, creates 
a special jurisdicton in the Courb trying & 
suit to award compensation as an incidental 
relief and limits the amount it may award 
to Rs... 1,000. It gives, in our opinion, an 
alternative remedy in cases of wrongful at- 
tachment and provides that, in case a party 
complaining resorts to it, he shall not after- 
wards resort to a fresh suit by enacting that 
‘an order determining any such application 
shall bar any suit for compensation iu respect 
of such arrest, attachment or injunction.” 


‘There is no reason for holding that the section 


in auy way interferes with the principles 
regulating suits for damages for the abuse of 
the process of: Courts. The general rule 
governing such’ cases has always been in 
England that actual malice must be proved. 
The section allows n limited remedy without 
proof of malice, which it is open to a party to 
avail himself of, if he chooses. [6 must be 
noted that the Code makes provision only for 
some kinds of abuse of the process of Courts 
and does not deal with all kinds of abuses. 
Section 95 of the Codeof Civil Procedure 
is analogous to section 250 of the Criminal 


.Procedure Code which allows a criminal 


Court to award compensation not exceeding 
Rs. 50 toa complainant when it is satisfied " 
that the acenastion against him is frivolous or 
vexations. That section does not alter the 
law regulating regular suits for damages 
for false prosecution where the plaintiff would 
be bound to prove absence. of reasonable and 
probable'eause and malice while under the 
section ibis enough for the criminal Court to 
the complaint was frivolous or 


vexatious. That -section, unlike section 95 


‘of the Civi! Procedure Code, does not bar a 


suit for false prosecution but merely provides 
that the amount awarded.as compensation 
under it shall be taken into account in de. 
creeing compensation in a subsequent civil 


The Allahabad High Court, in Gouttere 


51) 

“NANJAPPA CHETTIAR t, GANAPATHI GOUNDAN. 
v. Robert (1), held that the corresponding 
provision in the Civil Proesdure Code of 1859 
did nob alter the law applicable to suits for 
damages for arrestor attachment. The Cal. 
cutta High Court was apparently of the same 
opinion in Rajchunder Roy v. Shama Soondari 
Debi (2), though the case was one for im- 
proper attachment after decree.  Thereis als» 
& dictum of the Judicial Committee of the 
Privy Council in Kissori Mohun Roy v. Har. 
sukh Das (8). The case wasone in which a 
third party sought to recover damages for 
wrongful attachment of his property as the 
property of the defendant in the suit. Ib 
was contended that it was necessary to prove 
malice and absence of reasonable and probable 
cause in making the attachment. Their 
Lordships say: That is the rule which 
obtains between the parties to a suit when 
the defendant suffers loss through its 
inetibution and dependence." The same view 
was taken by the Bombay High Court in 
Surajmal v. Manekchand (4). The absence 
of reasonable and probable cause was taken 
to be necessary in "'hakdi Hajji v. Budrudin 
Saib (5) but no reference was made to 
malice. We must hold that there is no reason 
for departing, when a suit is filed for damages, 
from the well-established rule that when the 
plaintiff's grievance arises directly from the 
order of a Judicial Tribunal though itis moved 
thereto by a: private party, the defendant 
‘would not be responsible in damages unless he 
had acted with malice as well as without 
reasonable and probable cause. Has the 
Subordinate Judge then found in this 
case that the defendant acted with malice ? 
On the one hand, he says in effect that he 
was not satisfied that there was previcus 
enmity between the plaintiff and the defend- 
ant or that the latter was influenced by any 
evil motive arising from such enmity to apply 
forthe attachment. But, on the other hand, 
he has not only found that there was no 
reasonable causa for the application but also 
gays that the defendant's object was not to 
prevent an alievation of the defendant's 
property so as to defeat the execution of his 
decree but to have his money paid without 
delay—a motive which unfortunately often 


(1) 2 N. W. P. 353. 
(2) 4 C. 588. 

(3) 171. A. 17. at p. 27; 17 C. 486 (P. C.). 
(4) 6 Bom. L. R, TŪR 

(b) 29 M. 208, e^ 
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induces suitors in this country to apply for 
attachment before judgment. It need hardly 
ba said that a plaintiff acis improperly in 
making use, for putting undue pressure on: 
his debtor, ofa process intended to prevent 

fraudulent conduct on the debtor's part. We 

are of opinion that such conduet amounts to 

malice in the sense in which that expression 

is understood with reference to suits of this 

kind. Malice has been explained to mean any 

improper or indirect motive, 7. e, some motive 

other than the one which should properly 

actnate the party, No hatred or enmity is 

required. See Hicks v. Faulkner (6), also 

Quartz Hill Gold Mining Company v. Eyre 
(7). He who believes that there is no ground 

for an atiachment before judgment on ac- 

count of any intended fraud on the part 
of his debtor, must be actuated by some other 

motive than a desire to further the ends of 

justice. In Brown v. Hawkes. (8), Cave, J., 
Speaking of suits for malicious prosecution, 
explained malice as ' some other motive than 

a desire to bring to justice a person whom he 
honestly believes to be guilty." If the object 

be the levying of black-mail, the coercion of 
the accused in respect of some unconnected 

matter, the obtaining of compensation or 
restitution from the accused, that would 

amount to malice as pointed out in the same 

case. The object of the defendant in this 

case must clearly be held to be malicious: in 

the light of the explanation given. Reckless- 

nes3 regarding the truth or otherwise of tre 

allegations would also amount to malice. The 

defendant must certainly ba taken to have 

outstripped his due limits when he took upon ` 
himself to state that the plaintiff was aboub 

to alienate his properties with a view to 

defeat his own debt. 


The next contention on behalf of the appel- 
lant is that, as the plaintiff has sustained no 
actual pecuniary loss, he is not entitled to 
recover any damages, asin all suits of this 
kind special damage must be alleged and 
proved in order to entitle the. plaintif to 
recover. It is, no doubt, often stated that a 
special damage is one of -the essentials neces- 
sary to maintain such an action, Butas pointed 


sal) 8 Q. B.D. 167; 61 L.J. Q. B. 268; 30 W. R. 
5. 


(7) 11 Q. B. D. 674 a5 p. 687; 49 L, T. 219; 31 W. 
R. 668; 52 L. J. Q. B. 438. 

(8) (1891) 2 Q. B. 718; 61 L. J. Q. D. 151; 68. L. T, 
- 108; 65 J, P. 823. . 
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out by Bowen, L. J., in Ratelaffe v. Evans 
(9), the expression ' special damage’ is apt 
to mislead and care is required to find ont 
in what particular sense it js used in each 
context. That very learned Judge points ont 
- that the expression has at least three different 
meanings,’ In the first place, it means actual 
damage arising out of special circumstances 
of the case which, if properly pleaded, may 
be superadded to the general damage which 
the law implies in every breach of contract 
and other infringement of an absolute right 
1. e., the particular damage which results from 
the particular circumstances of the case. In 
the second place, where no actual and positive 
right has been disturbed and where it is the 
damage dón& that is the wrong,the expression 
denotes the abtual and temporal loss which has 
in fact occurred and is also called particular 
damage. Inthe third place, in actions brought 
for a public nuisance such as the ob- 
st: uctionof a river ora highway, the expression 
means that actual and particular loss which the 
plaintiff must allege and prove that hehas sus- 
tained beyond what is sustained by the general 


public if his action is to be supported, such. 


particular loss being the cause of action. 
Dealing with the ease before him, which re- 


lated to a statement maliciously published by : 


the defendant about the business of the plain- 


tiff, the learned Judge observes that the al-. 
legation of special damage necessary to sup-, 


port the action would vary according to the 
circumstances of the case. While damage is; 
‘the gist of such an action, it is not always 
“necessary, he observes, to prove the actual 
loss specially and with certainty, aud “cases 
may occur where ageneral loss of custom is 
the natural and,direct result of the slander 
and where it is not possible to specify parti- 
cular instances of the loss.” “In all actions 
accordingly on the case where the damage 
actually done isthe gist of the action, the 
character of the acts themselves which pro- 
duce the damage and the circumstances under 
which these acts are done, must regulate the 
‘degree of the. certainty and particularity with 
which the damage done ought to be stated 
and proved. In Quartz Hill Gold Mining 
Company v. Byre (7) where the action was for 
maliciously and without reasonable and pro- 
bable cause presenting a petition under the 


Companies Acts to wind-up a trading company 
(9) (1892) 2 Q. B. 524; 66 L. T. 784; 40 W. R. 578; 
56 J. P. 887; 61 L. J. Q. B. 625. a , 
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it was held by the Court of Appeal to be un- 
necessary to prove actual pecuuiary loss to the 
company. Brett, M. R., said that all that was 
necessary was that the plaintiff company must 
have sustained some damage such as the law 
takes notice of. By the very presentation 
of the petition the eredit and reputation of 
the company were sure to be affected." Bowen, 
L..J., observed that "a trader's credit was 
as valuable as his property. When a blow 
is struck at the credit of a person it would be 
a pity if the law did not place in the hands of 
the injured and aggrieved person a means of 
righting himself and recouping himself as far 
as can be for the mischief done to him.” Thig 
principle was adopted by the Madras High 
Court in Kumarasamia Pakar v. Udayar Nadan 


- (10) in an action for malicious prosecution. 


See also Wyatt v. Palmer (11) where the 
Court of Appeal doubted whether after the 
decisions in Quarta Hill Gold Mining Company 
v. Eyre (7) an allegation of special damage 
‘could be considered necessary in an action for 


‘damages for getting the plaintiff adjudicated 


a bankrupt. In Halsbury's Laws of England, 
"Vol. X, the Jaw is thus stated where actual 


; damage is necessary to sustsin an action. 


“In these cases the character of the acts them. 
selves which produced the damage and the 
circurastances in which these acts are done, 
regulate the degree of certainty aud parti- 
cularity with which the damage done ought 
to. be stated and proved.” See section 639, p. ` 
347. In Clerk and Lindsell on Torts, IV 
Edition, p. 659, the learned authors observe, 
that an action for the abuse of an ordinary 
civil process differs from an action for mali- 
cious proseention in that the gist of it seems 
to be special damage. Itis not clear whetuer 
they mean that pecuniary damage or speci- 
fic damage to reputation should be proved, 
If they do, we are, with all respect, not pre. 
pared to agree with them and the learned 
authors cite no English cases in support of 
such a position, We cannot doubt that the 
attachment of a respectable man’s property 
before judgment on the ground that he ig 
attempting to alienate his properties with a 
view to defeat his judgment-creditors must 
in this country damage his reputation and cre- 
dit. It is immaterial that it is not proved 

(10) 32 M. 172; 2 Ind. Cas 345; 18 M. L. J. 490; 
4 M. L. T. 303. 1 


(11) (1899) 2 Q. B. 106; 68 L, J. Q. B. 709. 8G 
T. 630,47 W. R. 549. n i ee 


512 
WAZIRA UV, NARAIN SINGH. 


that they were affected in some specific man- 
ner and we are prepared to follow the learned 
Judges who decided Kumarasawmt Pila? v. 
Udayar Nadan (10) in applying the rule in 
Quartz Hill Gold Mining Company v. Eyre (7) 
to sucha suit. We hold, therefore, that the 
plaintiff is entitled to a decree for damages 
in this suit. The Subordinate Judge in as- 
sessing the amount reduced the sum awarded 
by the District Munsif on the ground that 
the defendant was nob a man of large means 
and that the costs payable to the plaintiff 
would amount to Rs. 260. He was not right 
in taking the former of these circumstances 
into consideration. The District Munsif ob- 
serves that the defendant did nob object to 
the amount of compensation claimed by the 
plaintiff in his plaint, viz, Rs. 269 nor do 
ave find any objection taken to the amount 
decreed by the Mansif in the grounds of ap- 
peal to the lower Appellate Court. Inall the 
circumstances of the case, we think that the 
Subordinate Judge was wrongin making a 
reduction in the sum awarded by the Munsif. 
We shall, therefore, modify the decree of the 
Subordinate Judge by awarding to the plain- 
{if the sum of Rs. 500 allowed by the Dis- 
trict Munsif. i 


The second appeal is dismissed with costs 
‘and the memorandum of objections is allowed 
with costs. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 

Seconp Crvir, Appeat No. 89 or 1911. 
October 23, 1911. 
Present:—Mr. Justice Chevis. 
WAZIRA-—DEFENDANT—AÀPPELLANT 
versus 
NARAIN SINGH. AND oTRERS—PLAINTIFFS 

RESPONDENTS, by 

Pre-emption— Limitation—Redemption by vendee of 
mortgaged property—Physical possession not evidenced 
by overt act—Punjab Pre-emption Act IT of 1905), s. 29. 

A sale of agricultural land was effected on 9th July 
1908. At the time of sale the land was under 
mortgage. The vendee paid off the mortgagee und 
took physical possession on 13th July 1908. The land 
was not cultivated in 1908 either in the spring 
-or autumn. The fact of the physical possession 
having changed was not evidenced to the world by 
some act such as ploughing, etc. . 

On 29th July 1909, a suit for pre-emption was 
brought in respect of tho salo : 
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Beil, that the suit was barred by time as it was 
brought more than a year after 13th July 1903. 


Appeal from the order of the Divisional 
Judge, Jullundur Division, dated the 23rd 
April 1910, modifying the decree of the 
Tahsildar exercising the powers of a Munsif, 
3rd class, Phillour, dated the 20th October 
1909, decree ing plaintiff's claim. 


Pandit Rambhaj Daita, for the Appellant. 
Mr. Lakshmi Narain, for the Respondent. 


Judgment.—This judgment . will 
cover the connected appeal No, 90 of 1911. 

By unregistered sale deeds, Munshi sold 
two plots of land, one to Wazira and one to 
Kalu. Plaintiff claims to pre-empt. The 
sales were effected on 9th July 1908, and the 
suits were instituted on 29th July 1909. Ab 
the time of the sale the lands were under ` 
mortgage. For the defendants, it is contend- 
ed that the suits are time-barred, the ven- 
dees having paid off the mortgagee and 
taken physical possession on 13th July 1908. 

Both the lower Courts have disbelieved 
the evidence as to ihe vendees’ taking posses- 
sion; the Divisional Judge remarks that by 
the middle of July the land would have been 
sown for the kharif harvest. This entirely 
overlooks the admitted fact that the lands in 
question were not cultivated in 1908, no 
crop being sown either in the spring or in the 
autumn. There seems, therefore, to be abso- 
lutely no reason why the possession should 
not have been given over to the defendants- 
vendees as alleged on the very day when 
they paid off the former mortgagee. Accept- 
ing tke evidence tendered on this point, 
the suits are clearly time-barred, It may 
well be that the defendants-vendees did not 
actually begin to do any kind of agricultural 
work on the lauds for some time after the 
redemption, but though the fact of the pbysi- 
cal possession having changed may not have 
been evidenced to the world by some act 
such as ploughing, ete, I think there can be 
no doubt that physical possession actually 
changed as soon as the mortgage-money was 
paid off. 

1, therefore, reverse the decision of the 
lower Courts and dismiss the suit as time- 
barred. But as in such a case it was difficult 
indeed for the pre-emptor to perceive the 
change of possession, I leave the parties 
to bear their own costs throughout, 

Suit dismissed, - 
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Ber. COURT. 
is ome Appsat No: 30 or 1911. - E 
De 8. March 27,1911 De 


d Present: —Mr. Chamier, J. C., and 

. Mr. Piggott, A: J.-O.- 
ZMAKBUL AHMAD AcoUSED-— APPELLANT 
Ie A. versus ^ ` x 
5 T EMPHROR—Resronpent, - 
^. Jury, verdict ; of —Charge—Misdirection—Approver, 
,'atatement of, conviction cannot be based entirely on— 
* Corroboration of the approvers statement —Jurora, 
choosing of—~Practice-~Witness for identification of hånd- 
-writing—Marking of particular entries, 

Itis unsafe tu act upontheuncorroborated evidence 
.of an approver: .the sort of corroboration re- 
quiréd is not corroboration of the narrative of the 
“offence committed, but ‘corrobcration of the ap- 
-prover’s statement that thé accused took part in 
‘the offence. 

Where a Sessions J udge bas failed to warn a jury 
that it is unsafe to convict imerely upon the testi- 
mony of the’ approver and where the Judge has not 
Properly explained tothe jury the law and practice 
regarding such cases, there is a misdirection of a 
very serious kind and the verdict of the jury can- 

ob be, sustained. The verdict and the sentence 
Should, therefore, be set aside ‘arid the caáe bent 
back for re-trial. 

“Hubba v. Emperor, 12 O. C, 418; 4 Ind. Cas, 884, 
11 Or, L. J. 71, referred to. 

Rules regarding the chóosing of jurors should be 
complied with strictly. 

Where a witness appears to identify the entries 
in a book, which are written in the handwriting of a 
particular person, he should not be allowed to so con- 
spicuoasly mark the identified entries as may be cal- 
culated tó nssisb the withesses who appear subse- 
quently for thé same parpose. 

: AÁppeal.agiinst the order of the Sassions 
Judge, Lucknow, dabei the, Sih” Decamber 

. 1910. 

Messrs J. Jackson and R. F 
the Appellant. 

- The Government Pleader, br the Crown. 
- Judgment, . 

Chamier, J C, —This is an appeal against 
& Sentence of ten years’ rigorous imprisonment’ 
pissed upon the appellant by the Sassions 
Judge of Lucknow. 

. The trial was by jury and, therefore, an 
appeal lies on matters -of law only. On be? 
half of the appellant,.it is ‘contended that the 
Sessions Jndge misdirected ‘the jury on some 
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points and failed to direct them on others. 


which should have been brought to their 
notice pr ominently. "It is also urged that the, 
verdict is in part unintelligible and that 
that’ part should have been rejected and on 
the. remainder witch is clear ‘the’ appellant 
should haye been aeqnittedi .. ... ... ., 
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- In order to bring out the questions which 
have been discussed in the arguments by 
Counsel, it is necessary to give a short stata. 


“ment” of the case for the prosecütion ‘as pré- 


‘sented in‘the evidence. 
- The charge against the appellant was that 
“in 1908 ' he engaged with Sub: Inspector 
-Sadik Beg, Jafar Husain, Piare Mirza, Pira 
and others in a conspiracy for thè purpose 
“of committing thefts by house breaking in 
‘the city of Lucknow and that, in pursuance 
„of that conspiracy, the house of one Haidar 
Jan was broken into on December 4th, 1908, 
and property of considerable value stolen 
therefrom which was concealed in a house 
„occupied by the appellant and Jafar Husain ` 
‘and which, or the proceeds of which, was 
divided up- between the Sounpicators: Tn 
_short, the appellant was charged with abet- 
-ment of the offence which was actually com- 
mitted by others. : 

~. Twenty witnesses were examined for the 
"prosecution and a mass of documentary evi- 
dence was put in. For our present pur- 
“pose, it is..sufficient to notice the evidence 
‘of the followiug witnesses only, Haidar Jan, 
Sidheshur Jafar Husain, Inspector Sardar 
Mul Singh, Sub-Inspector Mohammad Said 
Circle-Inspector Raj Gopal, Head Constable 
Nazim Husain and Sub-Inspector Moham- 
mad Husain. 

Sardar Mul Singh described how he ar- 

ranged for Sidheshur and another Sarraf 
from Cawnpore to go to Jafar Husain and 
Piara Mirza and buy jewellery from them, 
and Haidar Jan identified it as part of the 
jewellery stolen from her. Circle-Inspector 
Raj Gopal described the arrest of Jafar 
Husain and the production by him of other 
jewellery also identified by Haidar Jan. 
Haidar Jan gave evidenca as to the burglary 
and Siüheshur described the purchase by 
him and one Ram Charan of jewellery from 
Jafar Husain and Piare Mirza. . Without in 
any way prejudicing the ultimate resalt.o£ 
this.ease, I think I may say that the evidence 
already referred to proved that Jafar Husain 
Took part in the burglary, or at least abetted 
thé commission of it, bub the evidence does 
not affect the present appellant, in any way. 
The case against him rested upon the evi- 
‘dence of Jafar Husain, Mohammad Said, 
Nazim Husain and Mohammad Husain and 
certain documentary evidence referred to in 
their.depositions, of which the most. import, 
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ant, was a note book Exhibit No. 6 said 
“to contain an account of the distribution 
“of the stolen property or the proceeds of 
“it, other evidence was given to show that 
“the appellant had lived with Jafar Husain 
_and had associated with the others named in 
“the charge but that, even if accepted in its 
“entirety, would not support the conviction of 
_ the appellant. 


Jafar Husain, immediately afier his arrest, 
“made a confession implicating the appellant 
“and others. He also produced part of the 
«stolen property as already explained. Sub- 
-gequently,a pardon was tendered to him on the 
*usual conditions and he gave evidence for 
-the Crown. If his evidence is true, there 

‘can be no doubt about the guilt of the appel- 
-lant but no Judge, and it is to be hoped no 
Jury, would convict the appellant on the un- 
“corroborated evidence'óf Jafar Husain. Jafar 
Husain swore that Exhibit No. 6 contained an 
‘account of the division of the spoil and that 
"many of the entries ih it are in the hand writ- 
‘ing of the appellant and he explained that 
‘the name Mansub Ali,in it represented Makbul 
-Ahmad, that Jalal-ud-din represented Jafar 
‘Husain that Saheb Din represented, Sadik 
Beg and £o on. - If it is proved that many 
‘entries in this book are in the bandwrit. 
ing of the appellant, ‘the -statement of Jafar 
Husain is corroborated in material ‘particu: 
lar showing that the appellant: must have 
been one of the persons concerned in the 
offence. The prosecution attempted to prove 
thatthe entries were in the handwriting of the 
appellant by the evidence of Mohammad Said, 
Nazim Husain and Mohammad Husain, ali of 
whom claimed to be familiar with his hand- 
writing, or to have seen him write. : 


Ibi is obvious.that, apart from the book, Exhi- 
bit No. 6, there is no evidence which &orrobo. 
rates the evidence of, Jafar Husain in the 
‘manner required by the rule to be explained 
later, 


` Yet the jury returned a verdict which is 
described by the Sessions Judge as follows:— 


. “The jury is unanimously of theopinion that 
the accused abetted the theft of property from 
Haidar Jan by taking part in the transaction. 
The Court inquires how the jury consider 
that the theft was carried out. The unani- 
mous reply is that it was carried out by the 
thieves being concealed at night in the house, 
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‘a view, | h 
‘either the jury totally misunderstood the case, 
.orthe Sessions Judge misunderstood what they 
-said and that what they intended to say. or 


“planing of the offence, 


‘rejected the book Exhibit No. . 6. 


"rs: [2911 


a os 


This: is a -verdict of abebment ‘of lurking 
hoase-trespass by ‘night to commit theft. 
Asked' as~to whether the jury consider that 
the accused received a share of the stolen 
property, the reply is that they. are.nob satis: 
fied on that point.” 

.. The ordinary meaning of the: wor ds “by tàk- 
ing part in the transaction” is, that the appel- 
lant actually took part in the; commission of 
the lurking house trespass by night. As 
there is no evidence whatever to support such 
lam drivento theconciusion that 


did say was that the appellant took parti in the 
But there is a dit: 
culty in accepting this view also, for the third 
reply of the jury seems to show that. they 
If they 
rejected the book, what evidence .did they 
find which corroborated the evidence of “the 


-approver in material: particulars? | 


The verdict is extremely- -unsatisfactory. I 
cannot help feeling that the peculiarities in 


the verdict are due to the many defects in the 


Tadge's charge to the jury. The law and the 
‘practice with regard to the evidence of appróv- 
eri and- the nature of the corroboration re- 
quired-are well known. They are discussed 
at length in the case of. Hubba-v King Empe- 
vor (1). The Judge in the present case con; 
‘tented himaelt with exclaming-to the jury why; 
Sadik Beg had been acquitted at a‘previous . 
trial and saying, “the evidence against tha 
present accused is in the first place that. of 
Jafar Husain..,.He is corroborated by svilnes- 
ses who swear to the association of -Makbul 
Ahmad with Jafar Husain and by the evidence 
of certain papers which indicate such associ- 
ation and: by witnesses who swear that :tliese 
papers are. in the handwriting of. Makbul 
Ahmad. You will have to consider whether 
the approver is speaking the truth, and should 
you incline to think. thathe is speaking the 
truth, you should before accepting his evi« 
dence consider whether you believe that it ia 
corroborated bythe other evidence before 
you.” ; f 


` Hither the Pies wis unaware of the law 
and practice approved by numerous Courts, 
both in this country and in England, regard“ 
ing the evidence of approvers and the kind of 


corroboration required,-or he has misūnder- 
(1) 12 O. C, 418; 4 Ind, Cas; 884; 11 Cr. U. J.-71, 7 
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stood it. 
it: was generally considered. unsafe to act upon 
the uncorroborated evidence of an. approver- 
and that thé sort of corroboration required was 
not: corroboration of the narrative of the 
offence committed .but.-corroboration of the 
approver's statement that the appellant took 
part in the offence. : He should have point- 
ed out to'the jury that the principal, if not 
the only, corroborative evidence affecting the 
appellant directly was the book Exhibit No. 6 
&nd he should have directed attention promis 
nently to the evidence that enfries in ib were 
in the handwriting of the appellant. If any 
interpretation of the verdict is correct, thé 
jury must have supposed that evidence tend< 
ing to- corroborate the narrative ofthe offence 
committed was sufficient. "The jury was, of 
eouise, at liberty to:aet on the uncorroborated 
evidence:of the approver but they should have 
beén warned. not to do so. Jn’ the absence of 
Such à warning, and à proper explanation of 
the law and practice regarding such cases as 
this; itmust be held that there was. misdirec- 
tion of a very serious kind. . 

"In other respects, alao, the Judge's 8 pue 
was- defective. He ought to. have re- 
minded the jury that- Exhibit No..-6 was 
produced some days after the: confession; 
that the confession was made on a promise 
of pardon and that there were inconsistencies 
between the book and.the evidence of the 
approver. “On the other hand, he should have 
asked the jury to consider whether it was at 
all likely“that such a book was written up to 
support the confession and invited them to 
compare the handwriting in ib with any 
writibg proved to have been that of the ap- 
pellaut. He -might also have asked them 
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to consider whether the story of the assumed, 


names was one which was likely. to have been 
invented. ‘The book was all important, yet no 
serious attempt was made to place before the 
jury the different points for and against ib... 
-It appears to me that the Crown has as 
good reason to ask for a fresh trial as the 
appellant has,” I have come to the. conclu- 
sion that the case should bere-triéd by a fresh 
jury in thé Court; of the. “Additional Sessionà 
Judge. ` Theré aré two matters to which I 
should like to call ‘attention. The first is, that 
‘one of the jurors’ was not chusen by lot. I 
have in another case endeavoured to impress 
'on the Sessions Judge the importance of a 
“strict” coti pliárice "with the rules regarding 
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"He should have told the jury that- 
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the choosing of assessors. The choosing = 
jurors is still more important. . 

It has been pointed out that the Witness 
Mohammad Said was allowed to mark with red 
pencil the portions of certain Exhibits which, 
according to him, were in the hand-writing of 
the appellant. This’ should not have been 
permitted, for ihe marks were calculated to’ 
assist the witness Nazim ` Husain who. came 
after him. 

In my opinion, the verdict and E PEE 
should be set aside and the case re-tried by the 
Additional Sessions Judge and a fresh ` jury 
and I would order aceordingly. : 

Piggott, A, .J, C_—I concur. i 

Retrial ordered. 





PUNJAB CHIEF COURT. 3 
' ChIMINAL Revision No. 721 or 1911., | 
August 24, 1911. wd a 


-.  Present:—Mr. Justice-Rattigan, - t 
ALI MUHAMMAD AUR em sowan. : 
versus ` g 


EMPEROR— RESPONDENT. : 
- Criminal Procedure Qode(Act V of 1898), ss. 195,200, 
202, 203 476,— Sanction to prosecute — Jur isdiction— 
Complaint dismissed by Magistrate first class—Power 
of District Magistrate to grant sanction—“ Subordinate 
Court”—Ewamination of complainant, ;:natwurb*. and 
necessity of —Inquiry on report without specific em. 
amination—Notice, when to issue—Sanction when no 
application before Court—Practice—Cases of impui- 
tions against Police Officers. 

A. Magistrato of the first class is not subordinate 
to the District Magistrate for the purposes of section 
195, Criminal Procedure Code.- Consequently, the 
District Magistrate has no jurisdiction to sanction 
the prosecution of a complainant in respect of a 
complaint which has been finally disposed of by. 
another ‘Magistrate of the first class. 

* Mela Ram v. Emperor, 7 P. R. 1902, Cr; 44 P. L. Ry 
1902, followed. ' 

A complainant should be examined specifically in 
respect of his complaint and in the absence of any. 
such*examination, his complaint cannot, in law, be 
dismissed. 

Haladhar Bhumij v. Sub- Inspector of Police, 9 C. wW. 
N. 199; 2 Or. L. J. 51, Lokenath -Patra v. pagus 
Charan Manna, 30 C. 928, followed. 

. Unless a complainant i is duly examined, an inquiry. 
and report under section 202, Criminal ‘Procedure 
Cede, cannot be called for and if made, are made 
without jurisdiction and cannot form the basis of 
any. further action. A complainant.. cannot be 
prosecuted in respect of a complaint, in which he 
"has not been duly examined, though the complaint 
‘has beén dismissed upon inquiry and report 
‘ostensibly called for under section 202, fea 
Procedure Code. 

."/Wahadeo Singh v. Queen. Empress, 3] C. 921; 
Budh Nath y. Empress, "& C. W. N. 305, followed. 
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A, first lodged one complaint and subsequently 
lodged another. He was never examined specifically 
in respect of the first complaini. But while being 
examined with reference to his second complaint he 
incidentally made certain statements with reference 
to the first complaint : 

Held, that there was no proper examination of 
A. in respect of his first complaint. 

A notice calling upon a complainant to show 
cause why he should not be prosecuted for preferring 
a false charge ought not to issue until it has been 
finally decided that the complaint must be dismissed 
as false. 

- Sanction to prosecute should not be accorded 
until there is an application for sanction before the 
Court. 

In cases where imputations are made against 
influential Police Officers, a DistrictM agistrate should, 
if practicable, retain the cases in his own hands, and 
should adhere to the procedure laid down by law 
with more than ordinary strictness. The complainant 
himself should be examined without delay and 
Should be required to produce his witnesses at the 
earliest possible opportunity. 

Obiter dictum:—Section 202, Criminal Procedure 
Code, does not apparently contemplate the sub- 
ordination of a Magistrate of the first class’ to the 
District Magistrate. They are both Magistrates of 
the first class and it would seem that the District 
Magistrate, as a Magistrate of the first class, is 
not competent to direct another Magistrate of the 
first class to make inquiry under that section. 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the Sessions Judge, Gujranwala Division, 
at Lahore, dated the 19th May 1911, affirming 
that of the District Magistrate, Montgomery, 
dated the 2nd May 1911, sanctionig the pro- 
secution of the petitioner, under section 211, 
Indian Penal Code. 

Chaudhri Shahab-ud-din, for the Petitioner. 

Judgment.—I regret to say that the 
facts of the case are not quite accurately set 
forth in the judgment of the learned Sessions 
Judge, possibly owing to his disposing of 
the petition before him without hearing the 
petitioner’s Pleader. The actual facts were as 
follows: A 

On the 18th April 1911, one Ali Muhammad 
presented a written complaint to the District 
Magistrate in which he charged Mani Ram, 
Sub-Inspector of Police, with beating his 
servant Abdullah. The District Magistrate 
did not examine the complainant, but directed 
the Superintendent of Police to have Abdullah 
at once examined by a Medical Officer. This 
was done and the Civil Surgeon reported 
that Abdullah had a contusion on the top 
of the head and also on the inner surface 
of the thigh. By order, dated 20th April 
1911, the District Magistrate sent this case 


INDIAÍN CASES. 


Bn 


for investigation under section 202.of the 
Criminal Procedure Code, to the District 
Judge, a Magistrate of the Tst class, : 

Meantime, on the 19th April, the coeli: 
ant, Ali Muhammad, had presented another. 
written complaint to the District Magistrate 
in which he charged the said Sub-Inspector 
with having used abusive language towards 
him and having thereby committed an offence 
unedr section 504, Indian Penal Code. . Thé 
complainant was thereupcn examined by the 
District Magistrate with reference to this 
complaint and incidentally also with reference 
to the earlier camplaint, and on the 20th 
April 1911, the District Magistrate transfer- 
red this complaint to the said District Judge 
in his capacity of a Magistrate of the Ist 
class, for disposal. Thus, both complaintscame 
before the District Judge, but the Sessions 
Judge is in error in stating that they were 
both sent to that Officer for inquiry. The 
first complaint was sent to him for that pur- 
pose, but the second complaint was transfer- 
red to him for trial and disposal. The com- 
plainant was not examined by the District 
Judge, but on the 2lst and 22nd April he 
informed that Officer that he had difficulty 
in getting his witnesses to come forward, 
and on the 26th April, he stated that as the 
Police bad terrorised his witnesses, he was 
unable to go on with his case, which was, 
however, perfectly true. 

On the same date, the District Judge (act- 
ing, of course, in his Magisterial capacity) 
dismissed the complaint, which had been 
transferred to him for disposal (7. e, the 
charge against Mani Ram of having committed 
an offence under section 504, Indian Penal 
Code), and by a separate order reported tothe 
District Magistrate that complainant declin- 
ed to proceed with the complaint which had 
been referred for inquiry (č. e., the charge 
against Mani Ram of having caused hurt to 
Abdullah}. 


With reference to the latter report, the 
District Magistrate, by order dated 27th 
April 1911, directed notice to issue to com- 
plainant to show cause why he should not be 
prosecuted for an offence under section 211, 
Indian Penal Code, and fixed the 1st May for 
the date of hearing. On the 2nd May the 
District Magistrate dismissed the complaint 
under section 203, Criminal Procedure Code, 


and by separate order of the same, date 
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granted sanction to Mani Ra to prosecute 
complainant for an offence under section 211, 
Indian Penal Code. In this last order, the 
District Magistrate also sanctioned the pro- 
secution of complainant in respect of the com- 


plaint which charged Mani Ram with an | 


offence under section 504, Indian Penal Code, 
and (as I have shown) had baen disposed of 
by the District Judge. The learned Sessions 
Judge has unfortunately overlooked the dis- 
tincfion between the two cases and in his 
judgment assumes that both complaints were 
dismissed, under section 203, Criminal Pro- 
cedure Code, by the District Magistrate. He 
holds, therefore, that the District Magis- 
trate was competent to grant sanction for pro- 
sécution in both cases. This error is serious, 
as it is [see Mela Ram v. Emperor. 
(1)] an established proposition that a 
Magistrate of the Ist class is not subor- 
dinate to the District Magistrate for the 
purposes of section 195, Criminal Procedure 
Code, and consequently in the present case 
the District Magistrate had no jurisdiction 
to sanction the prosecution of complainant in 
respect of the complaint which had been 
finally disposed of by the District Judge, 
viz, the complaint which charged Mani Ram 
with an offence under section 504, Indian 
Penal Code. As regards this sanction, there- 
fore, I must hold upon the authority cited, 
that it was granted without jurisdiction 
and must, accordingly, be set aside as 
a mere nullity. There remains the sanc- 
tion in respect of the complaint which 
charged Mani Ram with having caused hurt 
to Abdullah. This complaint was referred 


to the District Judge, merely for inquiry 


under section 202, Criminal Procedure Code, 
and the District Magistrate was, therefore, 
competent, upon the submission of.a valid 
report, to grant sanction for complainant’s pro- 
secution. Buthere again, I find there were 
many serious irregularities in procedure. In 
the first place section 202, Criminal Proce- 
dure Code, does not apparently contemplate 
the subordination of a Magistrate of the Ist 
class to the District Magistrate. They are 
both Magistrates of the 1st class and it would 
seem that the District Magistrate, as such 
Magistrate of the ist class, is nob competent 
to direct another Magistrate of the Ist class 
to make inquiry under that section. This, 


however, is a minor point and I do not lay 
~(L).7 P. RB, 1902 Or; 44 P. L. R. 1902. 
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any stress upon ib, or, indeed, give any final 
decision thereon; what, however, is of import- 
ance is that upon this complaint the com- 
plainané was never examined either by the 
District Magistrate or by the District Judge. 
It is true that when the complainant was ex- 
amined with reference to his obher complaint, 
he made certain statements, with reference 
to this charge also, but that was only inci- 
dentally and the procedure adopted did not, 
in my opinion, comply with the provisions of 
sections 203-203 of the Criminal Procedure 
Code. The complainant should have been 
specifically examined in respect of this com- 
plaint, and in the absence of any such 
examination, his complaint could not, in law, 
be dismissed, {See Haladhar Bhumij v. Sub- 
Inspector of Police (2); Lokenath v. Sanyasi 
Oharan (8)]. Furthermore, it has been held 
that unless a complainant is duly examined, 
inquiry and report under section 202, Crimi- 
nal Procedure Code, cannot be called for, 
and if made, are made without jurisdiction 
and cannot form the basis of any further 
action, [Mahadeo singh v, Queen-Empress 


(4); Budh Nath v. Empress (5)]. Upon 
this view of the case, the District 
Magistrate was incompetent to take 


action either under section 476 or section 
195, Criminal Procedure Code. Bat I note 
also that the District Magistrate by his order, 
dated ‘27th April 1911, called upon the coms 
plainant to show cause why he should not be 
prosecuted, though at the time when that 
order was passed, the complaint had not been 
dismissed, and indeed was not dismissed till 
some days later. Obviously, notice calling 
upon a complainant to show cause why he 
should not be prosecuted for preferring a 
false charge ought not to issue until it has 
been finally decided that the complaint must 
be dismissed as false. 

Then, again, there is nothing on the record 
to show that Mani Ram's application for sanc- 
tion to prosecute, though dated 2nd May 
1911, came before the District Magistrate 
prior to the 3rd May, that being the date 
which the District Magistrate's endorsement 
bears. Sanction, nevertheless, was accorded 
on the ad May ; in other words, ata time 
when (so far as the record shows) there was 

(2) 9 C. W. N. 199; 2 Or, L. J. 51. 

(3) 30 C, 923. 

(4) 27 C. 921.1 

(8) 4 C. W. N. 305, A 
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30 application for sanction before the District 
Magistrate. 

- In view of the irregularities to which I 
lave referred and of the fact that sanction 
has been avowedly granted in order to enable 
the Police to clear themselves of a charge 
which has admittedly failed and cannot, there- 
fore, affect their reputation, I am of opinion 
that sanction in this case should also be 
revoked. ‘In cases of this kind, where im. 
putations are made against influential Police 
Officers, a District Magistrate would be well 
&dvised in retaining the case in his own 
hands, if practicable, and in adhering to 
the -procedure prescribed by law with more 
than ordinary . strictness. The complainant 
himself should be examined without delay 
and he should be’ required to produce his 
witnesses at the earliest possible opportunity. 
Failure to acl promptly may render it difficult, 
if nob indeed impossible, for a complainant 
to induce his witnesses to come forward, and 
this, too, though the Police may have done 
nothing toimpede the complainant. It is un- 
fortunately a fact that witnesses are unwilling 
to give evidence when they imagine, rightly, 
or wrongly, that their statements, if hostile to 
ihe Police, will not be forgotten, and in suck 
cases the only hope that the complainant can 
have of getting them to come forward is if his 
complaint is taken up by a superior Magistrate 
and his witnesses sent for before they have 
been, tampered with or bave had time to 
reflect upon the possible danger of supporting 
eomplainant’s story. : 

J, For the reasons given, I accept this peti- 
tion and, revoke: the sanctions given by the 
District Magistrate in his order dated 2nd 
May 1911. : 
- Petition accepted. 
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'OUDH JUDICIAL COMMISSIONER'S 
N COURT. 

CRIMINAL APPLICATION No. 104 or 1911. 
September 12, 1911. 
Present:—Mr. Piggott, A. J. C. 
GUR BAKHSH SINGH AND orRERS— 

: .ÁCGUSED— À PPLICANTS 
" versus i 


EM PEROR— PnosrszcvTOR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss.-110, 
117 (4)— Security for good behaviour—Bad repute— 
Nature of evidence—Duty of Court—Evidence, value of 
-— Statements of accused’s caste-fellows and neighbours- 
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Discretion of District Magistrate —Revision—Power of 
High Court to interfere. . 

Where a case under section 110 of the Criminal 
Procedure Code is sought to be established upon 
evidence of bad repute, the Court may reasonably bo 
required to take into consideration the value and 
weight of the evidence as to repute tendered on 
behalf of the prosecution as compared with the evi- 
dence of the defence. f 
' Where the witnesses for the prosecution were 
examined in three batches on three different dates 
and the evidence of the witnesses examined on rhe 
first two dates was of little help to the prosecution, 
the evidence of the witnesses examined on the lust 
date is open to suspicion and shonld be received with 
great caution as against the accused. . 

The evidence of aconsed’s caste-fellows, relatives and 
neighbours is, from one point of view, the best sort 
of evidence available in connection with an inquiry 
into general repute. Such evidence should not always 
be swept aside on the ground thata man's caste- 
fellows and relatives are bound in such a proceeding 
to perjurs thémselves on his behalf. 
` Bubjectto the enforcement of certain general 
principles as to wha should or should not be regarded 
as satisfactory evidence of ill-repute, each case under 
section 110 must necessarily be treated on its own 
merits. 

Although the High Court is generally reluctant to 
interfere with the wide discretion, conferred by the 
provisions of Chapter VIIJ of the Criminal Procedure 
Code, on the District Magistrate, who is responsible 
for the peace and order of his district, yet the High 
Court always maintains a general power of revision 
in such cases in order to ensure that these provisions 
dre not made engines of oppression or instruments 
for the gratification of private grudges. 

Dunia Singh v. King-Emperor, 5 O. ©. 203; Babu 
Murtaza Husainy King-Emperor,9 O. C. 69; 3 Cr. L. 
J. 290; Gokul v. King-Empeior, 10 O. ©. 132; 6 Cr. 
L. J. 97; and Raghubar Dial v. King-Empercr, 10 O. 
C. 168; 6 Cr. L. J. 256, referred to. 

Where all that was proved against the accused was 
that they had contracted a disreputable sort of 
friendship with certain Pasis for the reason that some 
of the accused had immoral relations with some of 
the women belonging to the gang of Pasis, but there 
was nothing to show that dny of the accused had ever 
been convicted for any criminal offence and most of 
the accused were persons of advanced age: 

Held, that there was no sufficient ground to bind the 
accused under section 110, Criminal Procedure Code. 


Revision application against the order of F, 
J. Pert, Esquire, District Magistrate, Unao, 
dated 5th July 1911,-upholding that of Mirza 
Tasaduqq Ali Beg, dated 2nd June 1911. 

Mr. John Jackson, for the Applicants. 

. The Government Pleader, for the Crown." 
udgment.—This.is an application 
in revision against an order of the District 
Magistrate of Unao by which Gur Bakhsh 
‘Singh and five other persons have been 
ordered to furnish security to be of good 
behaviour undr the provisions of section 110 
of the Code of Criminal Procedure. The 
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case was before the learned District Magis- 
trate on appeal, he has pointed owt certain 
irregularities in the procedure of the Magis- 
trate who tried the case, but has come to 
the conclusion that the order requiring se- 
curity was a proper one. The case has 
been brought before me on revision upon 
yarious grounds, of which the following have 
| been principally argued :— 


P 


(1) that there is'no such evidence of 
association between the six ac- 
cused persons as’ to justify their 

` having. been deolt with in one single 
| inquiry under the provisions of sec- 
"tion 117 (4) of the Code, of Criminal 
Procedure; 


.(2) that there is no legal evidencé 

: on.the record; whether of general 

; < repute or otherwise, to justify the 

s. _ +: finding that the applicants or any 

. of them are proper subjects for an 
order such as has been passed; 


' (8) that the evidence for the defence 
v d has nob been fairly weighed aud 
- ^ considered, but has been set aside 
upon general. grounds which do 
not-afford a valid reason in law for 
. entirely disrégarding a substantial 
| body. of evidence; Us - 


ao 


n 


re thatin ‘any case -the W ener 

: order. passed: by the’ Magistrate re- 

~> jecting the security "offered by 

Gur Bakhsh'/Singh, Anandi Din 

^ Singh'and' Shankar Singh'is un- 
Side uut justifiable -and contrary to’ law, 


se op omo at 


; yi ‘should, be prepared in. any- case - . to 
accept. the. application on this last ground 
in. 80. far as ib affects the three men 

nenbic after a fall con- 
sideration . -of the gus case, I think the 
prder... requiring -security from these ap- 
plieants is a bad one and calls for inter- 
ference by this Court in ‘the exercise of 
its, -xevisional jurisdiction. The evidence 
‚for. the prosecution is so slender that I 
“find | it difficult fo say positively whether 
or not dt -proves such association on the 
part of the, -accused persons ‘in’ the 
matter under inquiry" as to justify their 
having been dealt with in a single proceed- 
ing. I have necessarily, gone through the 
evidence in connection with the argument 
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addressed: to me by the learned Advocate 
who appeared in support of the appli- 
eation, with reference to the second of 
the two grounds set forth above. I may 
state briefly the result of my examin- 
ation of this evidence. There were eighteen 
witnesses for the prosecution in all. One 
of these (P. W. No.8), the local Sub- 
Inspector, had obviously been too ‘short. a 
time in the ‘Police Station to be in a 
position to form any reliable opinion as 
to the character of these accused, and 
his evidence that he thought that he 
had reason to suspect them in connec- 
fion with. two dacoities, unsupported by 
any evidence as to the information upon 
which ‘his ‘suspicions -were based, amounts 
to practically nothing.” 


: Another witness, Sukkha, (P. W. No. 
13) is the.watchman of the accused’s 
village. .He proves nothing against them 
except that they .had of late been on 
terms of, friendship and intercourse with 
certain Pasis residing in a neighbouring 
hamlet, which appears unusual, and per- 
haps even suspicious, on the part of men 
of .the accused’s caste and position in life, 
they being . dhakurs - and  under-proprietors 
in their own village. This witness, how- 
ever, suggests ‘a reason for this intimacy 
which is consistent with the entire inno- 
cence of these applicants in connection. 
with the matter now under inquiry. He 
says that they, or some of them, had con- 
tracted immoral relations with two or 
more .of the women belonging to this gang 
of Pasis, 


There are six other witnesses, Nos. 3, 5,6, 
7, 10 and 14 on the record, as to whose 
evidence I ‘can only say that ib proves nO» 
thing against any of the applicants. 


t There are other witnesses, Nos. 2, 11, 
12, 16 and 17, who either proves no- 
thing beyond the sort of intercourse 


with the Pasis of which the witness Sukkha 
spoke or else dono more than add to their 
‘evidence regarding this intercourse, state- 
‘ments to the effect that rumours unfavour- 
‘able to the character and reputation of the 
applicants have begun to get about in conse- 
.quence of their intimacy with these low caste 
men who are themselves criminals by 
general repute. So far as this evidence goes, 
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Iam not prepared to say-that it is inadmissi- 
ble in a, proceeding of this sort, but I am 
not of opinion that it is of much intrinsic 
value, or that it is the sortof evidence upon 
which alonean order requiring security to be 
of good behaviour could be based. i 
. There remain five witnesees, Sheo Shanker 
(P. W: No. 1), Gajodbar Singh (P.W. No 4) 
Ram Lal (P. W. No. 9), Ram Charan (P. 
W. No. 15) and Dwarka (P. W. No. 18), as to 
whose evidence I am prepared to say that it 
does amount to evidence that the applicants 
before the Court (or some of them) are by 
general repute habitual thievés, or receivers 
of stolen property, such as might be regarded 
as technically sufficient to justify the order 
which has been passed. The evidence seems 
to me, however, of a very slender description. 
Three out of the five witnesses are distinctly 
connected. with” the Talukdar of Pabu, 
the superior proprietor of the applicant's 
village, with. whom the applicants do 
not appear to be on very good terms. The 
statement of Gajodhar (P. W. No.4) affects 
the applicant Gojraj Singh only. Ram 
Charan, the only other witness in this group, 
who isnot clearly corinected with the afore- 
gaid Talukdar, tells a curious story in connec- 
tion with a robbery at his own house which, 
if true, should have been susceptible of dis- 
tinct corroboration. The evidence of Sheo 
Shankar (P. W. No. 1), at most affects four 
of ‘the applicants only. The evidence as a 
whole. is of a very vague character, and when 
it is a question of establishing a case of this 
sort merely upon evidence of bad repute the 
Court may reasonably be required to take 
into consideration the value and weight of the 
evidence as to repute tendered-on behalf. of 
the prosecution as compared with the -evi- 
dence for the defence. I may add that the 
witnesses for the prosecution were examiued 
jn three batches, on the 9th, 18th, and 24th 
of May respectively. As the case stood 
when the inquiry closed on the 9th of May, 
it is scarcely too much to say that the prose- 
eution had broken down; four witnesses 
cout of seven examined were quite useless, and 
the remaining three proved nothing at all 
against Anandi Din Singh (accused No. 4) 
cand would certainly not have been regarded 
.by any Court as making out even the be- 
eginning of a case against asy of the accused, 
«except perhaps Gojraj Singh (accused No. 3). 
“The evidence taken on the leth of May 
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carried thecase very little further, and inclüd: 
ed the ststement of the Chaukidar Sukkha 
which is really more in favour of the accused 
than against them, On the 24th of May 
four more witnesses were produced, three of 
whom at least are directly under the influence 
of theTalukdur of Pahu, and all of whom appeur 
to haveattended Court at the request of his 
Ziladar, Sheo Shankar. The accused were 
able to produce 2 large number of witnesses 
who gave evidence of their good character. 
The majority of them, no doubt, were their 
own caste-fellows and neighbours ; but from 
one point of view this is the best sort of evi- 
dence available in connectjon with an inquiry 
into general repute, and [ cannot -accept the 
principle laid down by the learned District 
Magistrate that evidence of this sort must 
always be swept aside on the ground that a 
man’s casie-fellows and relatives are bound in 
avy proceeding like the present to perjure 
themselves on his behalf. I was referred in 
the course of argument toa large number of 
cases in which opinions have -been expressed 
by this and other High Courts regarding the 
prineiples upon which an inquiry like the 
present should be conducted, the sort of 
evidence required to establish general ill- 
repute, and the manner in which evidence in 
a proceeding like the present ought to be 
estimated. Taking the decisions of this 
Court alone, I find thatthe matter has been 
exhaustively dealt with in judgments such as 
those in Dunia Singh v. King Emperor (1); 
Babu Murtaza Hussain v, King Emperor (2); 
Gokul v. King-Emperor (8) and Reghubar 
Dial v. King Emperor (4). Ttseems to me 
that, subject tothe enforcement of certain 
general principles as to what should or should 
not be regarded as satisfactory evidence of ill- 
repute, each case of this sort must necessarily 
be treated on its own merits, and, personally, I 
am always reluctant to interfere with the 
wide discretion conferred by the provisions of 
Chapter VIII of the Code of Criminal Pro- 


“cedure on the District Magistrate who is res- 


ponsible for the peace and order of his dis- 
trict. At the same time, this Court has al- 
ways maintained a general power of revision 
jn such cases in order io ensure that these 
provisions are not made engines of oppression 
(60.0.20.  - E 
(2) 9 O. C. 69; 3 Cr. L. J. 290. 1 
(3) 10 O. C. 182; 6 Cr. L. J. 97. EI E 
, (4) 10 O. C. 168; 6 Cr, L.'J. 256, : 3 
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or instruments for the gratification of private 
grudges: lam bound to say that the present. 
seems to me about the most unsatisfactory 
proceeding of this nature which has ever been 
brought to my notice. The great mass of the 
evidence for the prosecution is worthless ; ; the 
little that remsins is open to suspicion, ig in 
itself slender, and seems, upon a reasonable 
consideration of all the fects, to be out-weigh- 
ed by the mass of evidence which has been 
produced by the defence. Of the six accused 
persons three are 60 years of age or more, 
- another is shown as 53 years old, while the 
ages of Thakur Singh and Shankar Singh are 
given as 40 and 36 respectively. It does not 
appear that, „any one of these persons has ever 
been convicted for any criminal offence, and 
I certainly do not feel that the evidence on 
the record ‘igs such as to raise any clear 
presumption “that they have lately turned 
. themselves into a gang of habitual crimi- 
nale. It does seem to be proved that they 
have contracted a disreputable sort of friend- 
ship with the Pasis of Lala Khera, possibly for 
the reasons suggested by the witness Sukkha, 
and that this friendship has been commented 
upon inthe neighbourhood and has given 
rise to certain rumours or surmises un- 
favourable to the general character. of the 
applicants themselves. They are not alto- 
‘gether entitled to complain of this, since 
people i in general are very aptto judge a 
mang character, to some extent ab any rate, 
by the sort “of company: he keeps. They 
would do well to take warning by the ex- 
perience which they have undergone, 

For the reasons given, I accept this appli- 
cation for revision, seb aside the orders of 
the Courts below in respect of all the appli- 
cants and direct that, if they are. stil in 
Custody, they be released. A 
SE are i Petition ailowed. 


w 
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‘[s. c. 10 M. L. T. 278; (1911) 2 M. W. N. 259.] 
MADRAS HIGH COURT. 
^ APPEAL AGAINST ORDER No. 184 or 1910. 
| September 6, 1911. 
` Présent: —Mr. Justice Sundara Aiyar and 
Mr. Justice Ayling. 
JAMNA. DAS— 
APPELLANT 
versus 
A. M. SABAPATHY CHETTI 
— DiFENDANT—H ESPONDENT. 

^ Criminal Procedure Code (Act V of 1898), 8. 195 (7) 
(c)- —Sanction to prosecute—Presidency Small Cause 
Court — Appeal — Contradictory statements —Penal Code 
(Act XLV of 1800), s. 193—Perjury— Jw isdiction— 
High Court —Apyellate. Bench. 

A Bench of Judges sitting on the appellate side of 
the HighCourt has power, under Criminal Procedure 
Code, Section 195 (7), to hear an appeal against an 
order of the Presidency Small Cause Court, Madras, 
granting ‘sanction to prosecute. The original side 
of the High Court is not a different Court from. the 
appellate side. The effect of Criminal Procedure Code, 
section 195 (7) (c), is merely "to désignate the 
Court to which an appeal lies under that clause and. 
not to describe the nature of the jurisdiction. 
When one Court deals with a judgment of another 
Court having power to confirm or to set it aside, the 
jurisdiction 1b exercises is appellate jurisdiction. 

Sew Bollok Singh v. Ramdhin Bahiuy 14 O. W. ON, 
808; 6 Ind. Cas 473, followed. 

Where A; stated that the two defendants were 
partners butadmitted in cross-examiuation that the 
second defendant stood guarantee for the debts bor- 
rowed, by the first: 

Held, that the statements were not necessarily 
contradictory aud there was noprima facie case of 
wilfully making contradictory statements against A. 

. Appeal against the order of the Chief 
Judge of the Court of Small Causes, Madras, 
dated the 26th October 1910 according sanc- 
tion for the prosecution of the appellant 
Jamanadas -the agent and witness for the 
plaintiff in ‘Suit No. 10215 of 1910 on the 
file of' the Court of ‘Small Causes, Madras, 
for offences under sections 193 and 194 of inn 
Indian Penal Code. 

. The Hon'ble Mr. 7. EE and the 
Hon'ble Mr. L. A, Govindaraghava Iyer, for 
the Appellant. ; 
- Messrs. K. Ramanath Shenat and S. Sub. 
biah Chetty, for the Respondent. 


- Judgment.—tin this case the agent; 
of the plaintiff in Suit No. 10215 on the 
file of the Presidency Court of Small Causes, 
asks us to revoke the sanction granted for 
his prosecution by the learned Chief Judge 
of the Court. In the affidavit filed with 
his application for sanction the second de- 
fendant specified two statements as false, viz 
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those contained in paragraphs 3 and 6 of 
his affidavit. The order of the learned Chief 
Judge, however, granting sanction is, as we 
understand it, based on the fact that the 
plaintiff't agent made contradictory state- 
ments. These statements have not been 
specifically set, forth in the order, but ap- 
parently the contradiction refers to the ap- 
pellant stating that the two defendants in 
the suit were partners and in admitting in 
cross-examination that the second defendant 
stood guarantee for debts borrowed by the 
first defendant from the plaintiff. We have 
carefully studied the deposition of the plaint- 
iff’s agent and are unable to agree with the 
Jearned Chief Judge in saying that the ap- 
pellant made contradictory statements. In 
examination-in-chief, he said that the two 
defendants were partners and that the second 
defendant had authorised the plaintiff to ad- 
vance Rs. 500 af a time to the first defend- 
ant. In cross-examiration, in answer ap- 
parently to a question directed to elicit the 
source of his knowledge as to the existence of 
partnership between the defendants, he said 
that-his information was derived from the se- 
cond defendant alone. But we can find no 
statement in which he retracts his statement 
in examination-in-chief that the first and se- 
cond defendants were partners. It is contended 
that the admission that the second defend- 
ant stocd guarantee for the first defendant’s 
borrowings is a contradiction of the state- 
ment that the two were partners, There is, 
in our opinion, no necessary contradiction. 
The fact that the two were partners does 
nob necessarily imply that the first defend- 
ant should have the right to borrow, so as 
to bind the second defendant. There is no- 
thing impossible in the second defendant 
having authorised the plaintiff tc advance 
up to the limit of Rs. 500 at a time to 
his partner the first defendant. The rala- 
tionship might not technically be that of a 
guarantee but we do not think that the 
plaintifi’s: agent can be said to have made a 
false statement in saying that the second 
defendant guaranteed the payment of monies 
borrowed by. the first defendant. We may 
say that in the account book of the plaintiff 
both the defendants are named as principal 
debtors, carrying on a paddy business at the 
heading of the account relating to them. "We 
are of opinion that ihere is no grima facie 
case of wilfully making contradictory state-, 
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ments as gainak the plaintiff's agent. We, 
therefore, revéke the sanction granted by the 
learned Judge. 

A preliminary objection was raised by Mr. 
K. Ramanath Shenai that this Bench sitting 
on the appellate side of the Court has 
no power to hear this appeal. The appeal is 
preferred under section 195 of the Criminal 
Procedure Code. Clause 7 (c) of that sec- 
tion provides "where no appeal lies such 
Court, t.e., the Court granting the sunctjon, 
shall be deemed to be subordinate to the 
principal Court of original jurisdiction within 
the local limits of whose jurisdiction such 
first mentioned Court is situated.” According 
to this clause an appeal against an order of 
the Small Cause Court granting sanotion 
would lie to the High Court because the 
High Court is the principal Civil Court, of 
original jurisdiction within whose jurisdiction 
the Presidency Court of Small Causes is 
situate. Mr. K. Ramanath Shenai contends 
that the Court to: which the appeal lies is the 
original side of the High Court. This argu- 
ment is based on the assumption that the 
original side of the High Court is a differ- 
ent Court from the appellate side, 'This,. in 
our opinion, is quite fallacious. The Court 
is one but it exercises both original and. ap- 
pellate jurisdiction. In interpreting, section 
591 of the repealed Code of Civil Procedure 
(Act XIV of 1882), which lays down: that no 
appeals shall lie from appellate orders pasged 
under section 568, it has been pointed oub 
by this Court that. the- section. wonld, -not 
apply to orders passed: under section, 498. hy 
2 Judge of this Court because section, 591 
deals with appeals from one Court to another 
while the High Court is one Court by whorn- 
soever the jurisdiction of the Court may be 
exercised whether by a single Judge or by a 
Bench of more than one Judge. We, there- 
fore, are of opinion that there is no found- 
&tion for the argument that the appeal lay to 
one particular branch of this Court. 

lt is next contended that as the appeal lies 
to the High Court as the principal Civil 
Court of original jurisdiction, we as a Bench 
constituted to exercise appellate jurisdiction 
have no power to hear the case. In our 
opinion, the effect of clause 7 (c) section 195, 
Criminal Procedure Code, is merely to de. 
signate tha Court to which an appeal lies 
under that clause and not to describe the 
nature of the jurisdiction which it exercises 
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in dealing. with the orders of the 
Court. Its effect is only 'to make the High 
Court as the Appellate Tribunal. When the 
High Court deals with a sanction granted by 
the Small Cause Court, does it exercise origi- 
nal or appellate jurisdiction? As we under- 
stand the matter, when one Court deals with 
a judgment of another Court having power to 
confirm or to set it aside, the jurisdiction it 
exercises is “appellate jurisdiction. Original 
jurisdtction is the jurisdiction in original 
proceedings, 7.e., proceedings instituted in the 
Court, whether suits, petitions or any other 
proceedings. We cannot agree that in decid- 
ing whether we should revoke the order of 
the Presidency Small Cause Court, granting 
sanction against the appellant, or refuse to 
do so, we are exercising any original jurisdic- 
tion though we are acting as the High Court 
which under clause 7 (c) of the section is 
invested with the power of dealing with cases 
of sanction granted or refused by the Pre- 
sidency Small Cause Court. 
that the power of this Court to deal with a 
sanction granted by: another Court comes 
within the purview of its appellate and not 
original jurisdiction, we hold that we. have 


the power to hear and dispose of the ap- 
peal. and, disallow ‘the preliminary objec- 


tion. The view we have taken is in accord- 
ance with the judgment of Pugh, J., of the 
Caleutta High Court reported in Sew Bollok 
Singh v.»Ramdhin Bania (1), where the 
learned Judges point out that the High Court 
acts in the eXercise of revisional jurisdiction 
in dealing with cases -under section. 195, 
Criminal Procedure Code. 

(1) 14 C. W. N. 806; 6 Ind. Cas. 473. 


E 





[s. c. 10 M. L. T. 883; (1911) 2 M. W. N. 418.] 
MADRAS HIGH COURT. * j 
- Crimivat Revision Case No, 817 or 1911. - 
| OgIMINAL Revisron Petition No. 237 
È s -OF 1911. 
es . October 12, 1911. 
i Present: —Mr. Justice Spencer. : 
. In re MANIA GOUNDAN-—AcoUsED—- 


PETITIONER., 
“Penal Code (Act XLV of 1860), s. 423 — False state, 
ments im a deed of transfer— Consideration. 


* Where the accused knowing that half the portion of : 


certain land had already been sold validly for Rs. 75; 
sold the whole of it for Rs. 120; stating falsely in the 
sale-deed that the- whole. of the land was in his 
possession and enjoyment on its date and that ` the 
sala price was Rs, 120: - 
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Held;that he did not commit an offence under 
section 423, Indian Penal Code. 

"Phe law does not make every false statement 
contained in an instrument of transfer punishable. 1t 
must be a statement relating to the co fisideration or 
to the person to be benefited thereby. Considera- 
tion must not be confused with value, nor with the 
property which is the subject of the sale. 


Petition under sections 435 and 439 of the 
Criminal P£ocedure Code, praying the High 
Court to revise the judgment of the Sub. 
Divisional Magistrate of Salem,'in Criminal 
Appeal No. 51 of 1911, dated the 3rd day of 
May 1911. 

Mr. W. B. Barton, for the Petitioner, 

Mr. P. R. Grant, for the Public Prosecutor, 
for the Crown. 


Order.—The petitioner has been con- 
victed of an offence under section 423, Indian 
Penal Code. This little used section of the 
Penal Code makes punishable the act of a 
person who dishonestly or fraudulently 
executes an instrument which purports io 
transfer any property and which contains 
any false statement relating to. the eon. 
sideration or persons for whose use or 
benefit . ib is really intended to operate. 
What the accused did in the present case js 
stated in the Sub-Magistrate’s’ judgment, 
Knowing that the prosecution sécond witness 
was in undisturbed enjoyment of half the por- 
tion of theland in question, that. tlie prosecu- 
tion second witness had sold that portion - to 
the prosecution first witness for Rs. 75 and 
that the prosecution first’ witness was in 
the enjoyment cf that portion, the accused in 
order to cause loss to the prosecution first 
witness and gain io himself sold the whole 
land for Rs. 120 only while the half of i& was 
sold for Rs, 75. The Magistrate also finds 
the statement in the document that the whole 
land at the ‘time of the execution of it was in 
the accused's enjoyment and possession to be 
falsé.~ It is clear that the law does not make 
punishable, every false statement contained 
in, án "instrument of transfer. Ib must 
be a statement relating to the consideration 
or to the person to be benefited thereby. In 
this case itis the first prosecution witness 
not the’ purchaser who complained. The 
first class Magistrate who.heard the appeal 
found three false statements contained in 
Exhibit C, viz., (1)an assertion that the whole 
plot belonged to -the appellaut; (2) the 
mention of the sale price ab Hs. 120 whereas 
a moiety had been sold for Ra, 75; (3) a 
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statement that the vendee purchased the 
wholeland whereas the vendor was only 
legally entitled to sell a moiety. The last 
of these is obviously not a statement of the 
character made punishable under the section. 
It is not, as the Magistrate suggests, a false 
statement as to the person for whose benefit 
the sale is to operate, forthe identity of the 
vendor or vendee is not disguised. The 
Public Prosecutor is unable to support the con- 
viction on the second head and the attempt 
has been rightly abandoned, forthe fallacy 
lies in confusing consideration with value. 
Ib is hardly necessary to point out that 
the different ‘portions of the same field 
may differ in value. The first statement 
does not relate to the consideration for 
the transfer. The Public Prosecutor argues 
that the property itself is the consider- 
ation from one point of view, but this is not 
the ordinary meaning of the term nor is it the 
meaning of the term where it is employed 
in Emperor v.Mahabir Singh (1) which is the 
only reported case on this section of the 
Code so faras | am aware. The property 
is the subject of the sale, the price is the con- 
sideration. I consider that no offence has 
been made ont under section 423 by the 
facts of this case as found. The conviction 
is, therefore, set aside, and the fine, if paid, 
must ‘be refunded. It may be pointed out 
that the alteration of sentence ordered by the 
first class Magistrate was illegal, as it amount- 
ed to an enhancement under tbe ruling in 


Queen Empress v. Ishri (2). 
(1) 25 A. 31, 
(B) IA. 67. 


` [si c. (1911) 2 M. W. N. 192.) 
MADRAS HIGH COURT. 
“Criminar Revision Cases Nos. 647 or 1910 

' AND No, 22 or 1911, 
TAKEN UP No. 28 or 1910 ann 
CRIMINAL Revision Petition No. 17 or 1811, 
~ April 21, 1911. 
Present:—Mr. Justice Sankaran Nair. 
"ARUMUGAM PILLAI—PFTITIONER 
versus 


: EMPEROR— Opposite PARTY. 
| Criminal Procedure Code (Act V of 1898), s. 256— 
Right to cross-examine— Prosecution witnesses— Charge 
jramed—Adjournment asked—Application to summon 
defence aritnesses— Refusal of application—Not a mere 
irr egular ity Cont ction illegal. 


i 
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After the examination of the prosecution witnesses 
in this case, afcharge was framed against the accused 
and read and explaived to him. He pleaded not guilty 
and was then asked whether he wished to cross- 
examine any of the prosecution witnesses. The 
accused, who was not defended by a Pleader, asked. 
that time be granted to him to engage a Vakil and 
for cross-examining the witnesses. The Magistrate 
construed this as a refusal to cross-examiue. "Subse- 
quently,the accused's Vakil applied for process to 
compel the attendance of the prosecution witnesses and 
for summons to defence witnesses. The, Magistrate 
refused both the prayers on the ground that the 
accused, on the framing of charge, refused to’ cross- 
examine the prosecution witnesses, and that the 
defence witnesses could not give reliable evidenco 
one way or the other: 

Held, (1) that as the accused has had no oppor- 
tunity to cross-examine the prosecution witnesses, and 
was not previously informed that a charge would bo 
framed against him on the date on which it was, 
framed, the prosecution witnesses ought to have been, 
re-summoned for cross-examination. The accused’s 
application for adjournment to engage a Pleader was 
reasonable and ought to have been granted; 

(2) that the Magistrate’s refusal to summon ‘the 
defence witnesses was nota mere irregularity but, 
an illegality, as he had no means for forming the 
orinion that the defence witnesses could nob give any 
reliable evidence. 

Case taken up on perusal of Calendar in 
Criminal Appeal No. 69 of 1910 on the file 
of the Sessions Court of South Malabar: 
and petition, under sections 435 and 439 
of the Criminal Procedure Code, praying 
he High Court to revise the judgment of 
the Sessions Judge of South Malabar in 
Criminal Appeal No. 69 of 1910, presented: 
against the conviction and sentence of’ “She 
Joint Magistrate of Palghat Division in 
Calendar Case No. 73 of 1910. 

Mr. A. S. Cowdell, for the Accused. 

Mr. C. F. Napier, for the Crown. 


Order.—It is contended before me 
that the Magistrate who tried the case was 
wrong in not giving an opportunity to the 
accused to re-call and cross examine the 
prosecution witnesses and also in refusing 
to issue summonses for the witnesses cited 
by the accused. It appears thata charge 
was framed against the petitioner on the 
15th September after the examination of 
the prosezution witnesses and the charge 
was read and explained to him, He plead. 
ed not guilty and he was then asked, under 
section 256 of the Criminal Procedure Code, 
whether he wished to cross-examine any of 
the prosecution witnesses. His answer is 
thus recorded: “Time should be granted to 
me for engaging a Vakil on my behalf and 
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for ` cross- examining the witnessęs. I have 
no question now." See. his statement on the 
I5th. The Magistrate states in his Diary of 
thé-15th “ as the accused refuses to say 
whether he wishes to cross-examine the 
prosecution witnesses, they will not be 
summoned.” I think the Magistrate has 
clearly misunderstood the statement of the 
petitioner. . He clearly said that he wanted 
to cross-examine the witnesses. Under 
section 256, thé Magistrate was bound to 
recall the witness for cross-esamination. 
On the 19th his Vakil applied for process 
again for compelling the attendance of the 
prosecution witnesses. If the accused had 
opportunity of cross-examining them 
before, it may bea question for considera- 
tion, whether he was entitled to get any 
Summons issued. But the witnesses were 
not cross-examined before the charge was 
framed. The “accused was not represent- 
ed, by any Vakil and I do not think it is 
giving an accused person a reasonable oppor- 
tunity to ask him immediately after the 
charge is ‘framed to cross examine the 
witnesses. | His application for adjournment 
to engage a Pleader was, in the circum- 
stances, reasonable and. a reasonable time 
should havé been granted. There is 
nothing cn record to show that the accused 


was informed on any previous date {hat à" 


charge would be framed against him on 
the 15th, and that the prosecution witnesses 
would be present for cross-examination on 
the day. Tha fact that the prosecution 
witnesses belonged to distant places is 
not à valid reason. As one of the pro- 
Secution witnesses was cross-examined, it 
was obviously nécessary for the purpose of 
justice to summon the important witnesses. 

“Nor am 1 satisfied that the “Magistrate 
was right in declining to summon the 
defence witnesses. He says they “could 
nob give any reliable evidence une way or the 
other." It does not appéar what means he 
had for forming this opinion, I cannot regard 
it as only an irregularity. : 


T, therefore, seb aside the conviction, aud 
direct that the accused be released from 
. custody; as the. accused has already under- 
gone seven months” rigorous  imprison- 
ment, 1 do not think it necessary to direct a 
re-irial. 


Conviction set aside, 
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z (s. c. 10 M, L. T. 237.) - BS 
MADRAS HIGH COURT. 
CRIMINAL APPRAL No. 140 or 1911. 

July 26, 18211. 
Present: —Mr. Justice Ayling and 
‘ Mr. Justice Spencer. . 
Inve DUSTHOO GULAM ‘alias DUSTA- ` 


.. GHIR—PnRIsOXER—ÀPPELLANT. f 

Theft—Possession—Féínding of stolen property in 
wife's house — Responsibility of husband not living there 
at the time—Lapse of four months after theft-—Penal 
Code (Act XLV of 1860), ss. 379, 411. ~ 

Where sundry articles of stolen property were 
traced to the. hands of the accused four months after 
theft: 

Held, that the lapse of time was snch that from no 
point of view coulda conviction for a more serious 
offence than under section 411, Indian Penal Code, be 
upheld. 
` The accused cannot be held to be responsible for 
the possession of articles found in his wife’s house 
when he is not living there at the time of the search 
and his wife and her people are not on good terms 
with him. 


Appeal against the sentence of the Court 
of the third Presidency Magistrate, Egmore, 
Madras in Calendar Case No. 30691 of 1910. 

Messrs. M. D. Devadoss and R. U. Shama 
Row, fór the Appellant. 

Judgment.— The case against the 
appellant depends solely on the evidence 
connecting him with sundry articles of stolen 
property (marerial objects 9 to 14) dis- 
covered nearly four months after the theft; 
and we may observe that the lapse of time 
is such that from no point of view could 
a conviction for a more serious offence than 
that under section 411, Indian Penal Code, be 
upheld. , 


In our opinion, however, the prosecution 
case .is defective in that it fails to fasten on 
the appellant personal responsibility for the 
articles -identified as part of the stolen pro- 
perty. There is evidence of prosecution 
witness No. 12 to show that the appellant 
with his brother-in-law (defence witness No. 
9) pledged one jewel (material object 10) at 
the Mont de picti, Pondicherry, but as to 
the others, all that is alleged is that material 
objects 11 to 14 were found in his house at 
Pondicherry on search being made on 9th 
December 1910, and that material object 9 
was thrown over the wall by his wife. If 
the appellant had been living in the house ab 
the time, it might not be unreasonable to ask 
us io infer that he was responsible for the 
possession "of these articles. But, asa matter 
of fact, ihe Sepellant had been arrested in 


526 
In re VELU NATHAN. 


Madras four days before the search and ib is 
impossible to say when he had last resided in 
the hoase. It is in evidence that he had not 
long before been on bad, terms both with his 
wife and her people, and it was the house 
of the latter that was first visited by the 
Police. It seems, therefore, very possible that 
the appellant may have been made a scape- 
goat by his wife’s relations and we certainly 
do not feel justified in presuming that he was 
responsible for the articles found in the 
search or for material object 9. 

As regards material object 10, it is argued 
that the evidence of prosecution witness No. 
12 established the appellant’s possession of 
this article at least. The evidence of this wit- 
ness : seems -to us very equivocal. . He states 
clearly that it was Ismail Sheriff (defence 
witness No. 9) who brought material object 
10, and who received the money advanced; 
it was certainly in Ismail Sheriff's name that 
the receipt was made out and the witness 
even goes so far to say that the appellant did 
not say a word. If, as the witness now says, 
he believed the appellant to be the owner, 
why did he make ont the receipt in Ismail 


Sheriff's name? The latter, it may be noted, 


even in the Magistrate's Court, takes full 
res onsibility.for the pledging and says he 
pledged it on behalf of a brother of his own. 
We do not feel satisfied with the evidence 
of prosecution witness No. 12 as fixing the 
responsibility on the appellant. 


For the above reasons, the conviction cannot 


stand. The evidence of identification of the 
articles is cpen tò considerable criticism but 
itis nob on.this ground that we interfere and 
we do nob feel called on to modify the lower 
Court’s orders for their disposal. 

- The conviction and sentence are reversed. 
and the appellant directed to be set at liberty. 
ànd:the fine, if levied, be refunded. 


Conviction and senlence reversed. 


: MADRAS HIGH COURT. 
: ORIMINAL Revision Case No. 333 or 1911. - 
COKIMINAL Revision Petition No. 258 
cr 1911. 

September 29, 1911. 
Present;—Mr. Justice Spencer. | 


- Inve V. NELU NATHAN— PETITIONER. — 
_ ‘Criminal Procedure Qode (Act Y of 1898), ss. 203, 
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537—Dismissal of complaint— Omission to ewamine.com 
piainant— Irrlgularity 

An order dismissing a coniplaint under section 203, - 
Criminal Procedure Code, is not illegal becanse the 
order was passed without examination of the com-: 
plainant, where there are other materials on which. 
the Court could pass the order, and the . Vakil for. 
complainant was preseht at the passing of the otder 
and did not object to it. Such omission only ‘amounts: 
to an irregularity. 

` Queen-Empress v. Murphy, 9 A, 666 and Criminal 
Revision Case No. 898 of 1908, referred to. 

Petition, under section-435 of the Criminal 
Procedure Code, praying the High Court: 
to revise the order of the Presidency Magis- 
trate’s Court, Georgetown, in application 
No. 2991 of 1911 dated 10th May, 1911. : 

Mr. P. Sambandan, for the Petitioner. 

Mr. John Adam; Crown Prosecutor, ‘for the 
Crown. 

Judgment,.—It is argued that the 
Presidency: Magistrate had no power to dis- 
miss a complaint under section 208, Criminal 
Procedure Code without examining the 
complainant. It was held in, Quéen.Em- 


press v. Murphy (1), that a . verifica» 
tion on oath of a complaint before a 
Magistrate was a sufficient compliance 


with the provisions of section 208 and this 
has been followed in Criminal Revision Case 
No 398 of 1908 on the file of this Court with 
special reference to the procedure provided for 
Presidency Magistrates under section 200 (b), 
In the present. case, the petitioner’s Vakil 
was present when the Magistrate 
passed orders under section 203, Criminal 
Procedure Code, dismissing the complaint 
and, in the absence of any affidavit saying 
that he was precluded from .showing cause 
against accepting the result of the Police 
inquiry, I am not prepared to find thatthe 
complainant. was in any way prejudiced by. 
the Magistrate’s procedure, assuming . that 
the law required him to make a more detail- 
ed examination. At the most, the omis- 
sion to examine in this case amounts 
to no more than an _ irregularity 
of the description covered by section* 537, 
Criminal Procedure Code. The petition is 
dismissed. i 


- Petition dismissed. 
(1) 9 A. 666. 
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CHENGAMA NAIDU v. EMPEROR, | 
HE ew [gc (1931): 2 M. We X: 349:7 
eT -MADRAS HIGH COURT. . 
3 > CRIMINAL Revision Case No. 239 or 1911.. 
‘ie. ORIMINALI Revision Permios No. 183 `- 
tex. Ya e 
ae „October 4, 1911. 
me) n Prüsent:-- Mr. Justice Spencer. - 
< -P;.CHENGAMA NAIDU. AND OTHERS.— 
. ^ AcOUsED--PETITIONERS -`` =< 
wk oc >t [versus 7o = 
D EMPEROR Oron Party. ` S 
Penal Gode (Act XLV of 1860), s. 480— Mischief by 
“causing diminution of water supply. ` 
“Where: petitioners had taken more water than 
‘they were entitled to, in violation of an order as 
-to turns issued by the Tahsildar, so as to cause a 
-diminution of water supply to other ryots:- Held, that 
they were rightly convicted of the, offence of mis- 
‘chief ‘under section 430, of the Indian Penal Code, 
“Ramakrishna Ohatty v. Palaniyandi. 1 M. 262, fol- 
owed: : 
, Proceedings. 12th, November, 1874, T M. Hs e. R 
App 39, dissented from., 


"Petition, „under sections’ 435 abd 439 of the 
Crfininal Procedure Code praying the High 
Court .to revise the judgment of the Deputy 
‘Magistrate’s'Court of Sidhout in Criminal Ap- 
peal No. 34 of 1910 confirming the conviction 
and sentence of the Court of the Stationary 


Suab- Magistrate of Rajampet in Calendar ‘Case 
No..72 of 1910. -> 


The ‘Hon’ble “Mr: 4 Al Goiindaraghava 
Tyer, for the Accused. 


- Mr. 8. “Swaminathan, 
, Party, : 


- Order.—Both the lower Courts: have 
found against thë bona fides of the petitioners” 
conduct informing ‘an unlawful assembly 
with- the object of enforcing by, criminal 
force-or ‘show of criminal ` forces their guppos- 
ed right: to "take--water ‘against the order 
as to turns issued by the Tahsildar, and P 
think the* circunistances of the case justify 
this “conclusion. As for the offence of 
mischief by causing a diminution of water 
supply, for which the petitioners have also 
been convicted, the. decision on which the 
Hon’ble Mr. Govindaraghava Tyar mainly 
relies [ Proceedings 12th November 1874 (1)] 
is bad law having been overruled by’ a Fall 
Bench in Ramakrishna Chetti v. Puliniyandi 
Kudumbin (2), which has been followed 
in later decisions, vide Criminal Revision 
case No. 648 of 1884 in Weir’s Law of 


(1) 7 M. H. C. E, App. 39. 
(2) 1 M. 202, 


Taun 


for tha : Ovpisite 
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SUNDARA GOUNDAN 9. EMPEROR, 


'Offences'and Criminal Procedure, Vol. I, page 


504, where the change of view is discussed. - 
-Thè petition is dismissed. 
Petition dismissed, 





^ e[s. c. (1911) 2 M. W. N. 370.] 
. MADRAS HIGH COURT. 
Reregrep Triat No. 11 or 1911. 
“CRIMINAL APPEAL No. 170 or 1911, - ^ 
| April 20, 1911. . 
Present :—Mr. Justice Abdur Rahim and 
3 Mr, Justice Ayling.’ 
CSUNDARA GOUNDEN — Prisoner 
. versus 
;: . EMPEROR—Oppostre ParTY. 
- Murder—Evdence--Village Munsij’s report:silent as 
to murderer—Jewel- worn by deceased missing and 
not accounted for—Motive for murder very slight— Con- 
‘viction bad. 
i Where’ the evidence’ against a person convicted of 
miurder-consists onl y-of a statement made by a brother 
of the deceased that he saw him run away after the 
commission of the offence, and where against that 
evidence -there is a strong array of circumstantial 
evidence in favour of the accused, e. g4 omission of 
his name in the first report, the: missing jewels not 
being traced out, the accused not absconding after 
the alleged offence; a reasonable doubt arises the 
benefit of which must be given to the accused, 
` Trial referred by the Court of Session of the 
Coimbatore Division for confirmation of the 
&entence of death passed upon the said 
prisoner in Case No. 10 of the Calendar for 


1911. 


“Appeal. by the prisoner against the said 
sentence, 
Mr.. K. R. Bubyamania Sastri, for the 
Prisoner. 
Mr. O.F. TA Publie Prosecutor, Contra. 
Judgment. —The accused has been 
convicted of the murder of his own cousin, an 
unmarried girl of eighteen, on the 10th De- 
cember. . The corpse of the girl appears to 
have been found shortly before noon in an 
ittert, through, which she had. to ‘pass 
with her herd of cattle. She had several cut 
wounds, one of which half severed her head 
from her body. ‘Some German silver bangles 
were on the wrists bub the girl’s gold 
koppus . (ear ornaments) were missing. One 
of them was subsequently found adhering to 
a clot of blood on her cloth, having possible 
been displaced by one of the cuts which fell 
on her. ear. The other was apparently nof 
traced. 
There, i is evidence to show that the accused 
was seen talking to the girl not long before; 
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‘but the case against him really rests on the 
‘evidence of her brother Raman (prosecution 
witness No. 1)who firstfonnd the corpse. 
He says that he was looking for his sister and 
on turning a corner of the iiie, he saw 
accused running away carrying a blood-stained 
Koduval, and, a few yards further, saw the 
girl lying dead in a pool of blood. 

This evidence, if accepted,is practically con- 
clusive of accused’s guilt, but ib seems to us 
to be open to grave suspicion. Too much 
stress need not be laid on the petty em- 
bellishments (e. g., the blood on the knife) 
which the story had received in the progress 
of the case, but the important point is that it 
is difficult to reconcile this witness’s story with 
the Village Munsif’s first report. This 
‘document (Exhibit A) does not mention 
accused or the fact of any one having been 
‘geen running away: but merely says that the 
Village Munsif (Prosecution witness No. 9) 
was informed by the Taliari’s mother 
(Prosecution witness No. 8) that the girl was 
lying dead in a particular tttert. It is 
exactly the report one would expect, if the 
corpse had been simply found in the path, 
‘without any particular suspicion attaching to 
any one. The explanation put forward is that 
the old woman was told the name of the 
accused as that of the murderer but forgot it 
in her flurry and excitement. It has been 
accepted by the learned Sessions Judge, who 
has had the advantage of seeing the woman 
depose and judging of its possibility. We 
allow full weight to his opinion, though 
ihére are passages in her cross-examination 
which strongly suggest that her ignorance of 
thé aecused is a mere pretence. On the other 
hand, the report itself gives no support to the 
Village Munsif’s story that she said she had 
been told the name, but had forgotten it ‘and 
ít is very curious that if so much were known, 
the task of informing the Village Munsff 
should have been left to a silly excitable old 
woman, with no interest in the matter. If 
the corpse had merely been found and all the 
girl’s relatives busily engaged in inquiring 
as to who could have killed her, it is, 
conceivable: but if the murderer had been 
actually observed at the scene, it is very diffi- 
ult to believe that some relative, (e. g., Prose- 
cution witness No. 6 or Pruseeution witness 
No. 7) would not bave undertaken ihe task of 
informing the village headman. In the second 
report the Munsif despatched in the even- 
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ing, the evidence of Prosecution witness is set 
forth in very unusual nob to say suspicious 
detail. The defence have throughout sug- 
gested that, by that time, the Village Muasif 
and Palani Gounden (Prosecution witness No. 
7) had arranged (whether owing to previous 
suspicion, or to the enmity of Prosecution 
witness No. 7) to make the case sure against 
the accused. 

Apart from Raman’s evidence, all the cir- 
cumstances of the case are in accused’s favour, 
He made no attempt to abscond, but was found 
in his field next day on arrival of the Police. 
The view of the Sessions Judge is, that he 
made overtures fo the girl and that, as she re- 
jected them, in exasperation and to prevent 
her revealing anything to others, he murder- 
edher. Theevidence shows that although 

_ (so far as appears) a perfectly eligible match 

-for the girl, he had. never made advances to 
her before. On the learned Judge’s view 
-nothing had passed the revelation of which 
need have caused kim fear; while as for ex- 
asperation, if his feelings were so strong they 
.would most naturally have found vent in an 
attempt at rape. The evidence of civil apo- 
theeary Mathias, who appears to have made 
an exceedingly careful post mortem examina- 
tion, shows that there was no sign of violence 
to the private parts or anything suggestive of 
an attempt to ravish. 

No attempt appears to have been made, so 
far as the record shows, to trace or explain 
the disappearance of the second  koppu; 
which certainly suggests an altogether differ- 
ent motive for the murder. Viewing the 
evidence as a whole, we do not consider that 
it can be safely relied on to establish the 
charge. We, therefore, reverse the conviction 
and sentence and direct the release of the ac- 
cused. . 

Conviction reversed. 


; Trésent.— Sir 
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RAMKRISHNA KUPPUSWAMI t£. TRIPURABAI, 


(sc. 18 Bom. L. R, 940.) - 
BOMBAY HIGH CQURT. - 
Sscoxp Civin Arrear No. 891 or 1909. 
`. „June 26,1911. 
Basil Scott, Kr., Chief Justice, 
D . &nd Mr. Justice Rao. l 
, RAMKRISHNA KUPPUSWAMI— 
"APPELLANT, ——— t y. 


versus A 4 
. TRIPURABAI— RzsPONDEST. ` 

Hindw Law—Alienation—Widow—Alienation for 
assisting reversioner—Not binding on son subsequently 
adopted—Efect of nearest reversioner’s, consent— 
Estoppel. : : : 

An aliention of her husband's property by a Hindu 
widow for the purpose of assisting her husband's 
reversioner in certain pecuniary difficulties’ in which 
he had become involved owing to the assistance 
which he had given to the widow’s cousin, is not 
binding upon the son adopted to her husband by 
the widow subsequent to alienation. 

Vinayak v. Govind, 25 B. 129; discussed. 

The consent of the nearest reversioner is not 
always sufficient in every case to validate. the 
alienation. . 

In certain cases, the consent of the nearesb rever- 
sioner has a double aspect of not merely raising & 
presumption as to the propriety of-the alienation 
but also as creating an estoppel against persons claim- 
ing under that reversioner. , 

Vinayak v. Govind, 25 B. 129; Bajrangi Singh v. 


Manokarnika Bakhsh Singh, 30 A. 1; 8 M: L.T. j^ 


12 C, W. N. 74 (P.0); 9 Bom. L. R. 1348; 6 C. D. J. 
766; 5 A. L. J. 1, referred to. ` 


Second appeal from the decision of the 
District Judge of Dharwar, in Appeal No. 
278 of 1906, confirming the decree passed by 
the First Class Subordinate Judge of Dharwar, 
in Suit No. 97 of 1905. . 

. Mr. A. G. Desai, for the Appellant. 

“Mr. K. H. Kelkar, for the Respondent. 

.Judgmént, The question which we 
have to consider in this case is whether an 
alienation of.her husband's property by a 
Hindu widow for the purpose of assisting her 
husbaud's reversióner in certain pecuniary 
difficulties in which he had becomé involved 
owing to the assistance which he had- given 
to the widow's cousin Somasundar, is binding. 
upon the son adopted to her husband by the 
widow after the date of the alienation, . 
.. The authorities discussed by this. Court in 
Vinayak v. Govind (1) show that the assent 
of the nearest reversioner toan alienation by 
a Hindu widow raises a presumption that the 
alienation was proper. Now, if the facts 
which have been found by the learned District 


. Judge in the present case are taken into 


consideration, we do not think it can be cone 
(1) 26 B. 129, 
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tended by any one that the alienation was in 
fact a.proper alienation so as to be binding 
upon the son adopetd subsequentto the aliena- 
tion, unless it can be said that the consent 
of the nearest reversioner is always sufficient 
jn every case to validate the alienation. 

It is, however, clear from the series of 


: authorities to which we have referred that 
thisis à proposition of law which cannot be 


sustained. 

Tn certain cases the consent of the nearest 
reversioner has had a double aspect not merely 
as raising a presumption as to the propriety 
of the alienation but also as raising an estoppel 
against persons claiming under that rever- 
sioner. For example, in the most recent case 
decided by the Privy Council, Bajrangi 
Singh v. Manokarnita Bakhsh Singh (2), the, 
plaintiff actually claimed under the rever-, 
sioners who had previously consented in writ- 
ing to the alienation by the widow. Again, 
inthe case in Vinayak v. Govind (1), the 
plaintiff who challenged the alienation was 
the son of and claimed under the reversioner 
who had assented to the alienation. 

. In the present case we have not any similar 
circumstances which can be taken into nc- 
count as raising any question of estoppel, for 
Somasundar, for whose benefit the liabilities 
had been incurred which had ultimately led to 
the alienation, was not a member of the 
family of the widow’s husband, bat was a 
cousin of the widow, and although he was the 
father of the plaintiff, the plaintiff does not 
claim under him but under his adoptive 
father. 


For these reasons we think that the 
learned District Judge was in error in 
thinking that the mortgage of the house was- 
validated by Balsundar’s consent, and that 
that consent was on all fours with the con- 
sent given by Venkatesh in the case of Vinayak 
v* Govind (1). + 


We, therefore, reverse the decree of the 
lower Appellate Court and pass a decree for 
the plaintilf declaring that the mortgage Ex- 
hibit 92 in favour of the 2nd respondent is 
not valid aud that the sale in favour of the 3rd 
respondent in execution of the decree against 
respondent No. l is not binding on the minor 
plaintiff, ` 

We farther decree that the respondents 


. (2) 30 A. 1; 120, W. N. 74 (2.0); 9 Bom, L. R, 
1348; 0 C. L. J, 766; $ ML T. 15 6 A. D. J. 1, . 
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TARA GHAND t. CHIMAN. 


Nos.2and3 do pay the appellant’s costs 
throughout. 
Decree id 


PUNJAB CHIEF COURT. 
Seconp Civit APPEAL No. 675 or 1911. 
October 25, 1911. 
Present:— Mr. Justice Chevis. 
TARA OHAND-—PLAINTIFF—Á PPELLANT 


versus 
: CHIMAN AND ANOTHER—T)EFENDANTS— 
RESPONDENTS. 


Foreclosure of mortgage—Defective  notice—Bigna- 
ture—Regulation XVII of 1806, s. 7. 

A singature, however illegible to ordinary people, 
òn a foreclosure notice, on which is also the seal 
ofthe Court of the officer signing, is a sufficient 
signature if itis meant to be a full signaturo and 
can be recognized by those acquainted with the parti- 
cluar officer’s method of signing documents, 

“A. notice of foreclosure which does not correctly 
and sufficiently describe the various courser open to a 
mortgagor under section 7, Reguiation XVII of 1806, 
is a defective notice, vitiating the foreclosure 
proceedings. 

Second appeal from the order of the Divi- 
sional Judge, Hissar, dated the 21st February 
1911, reversing that of the Munsif 2nd class, 
Rohtak, dated the 30th November 1910, 
decreeing plaintifi's claim. 

Mr. K. Santana, for the Appellant. 

' Lala Rama Nand, for the Respondents. 

` Judgment.—tThe plaintiff sues for 

pcssession as owner on the strength of a 
deed of conditional sale and foreclosure pro- 
ceedings: The first Court gave the plaintiff 
a decree, but on appeal the learned Division- 


. al Judge has set aside the decree and dis- 


missed the suit, holding that the foreclosure 
proceedings are invalid for two reasons, (1) 
that the foreclosure notice is not properly 
signed, and (2) that the wording of the notice 
is defective. 

Plaintiff appeals to this Court, and for him 
jt is urged that such objections to the vali- 
dity of the foreclosure proceedings as were 
not taken in the first Court should be deemed 
to have been waived and should not have 
been entertained by the Divisional Judge, 
In support of this argument Bhagirath v. 
Nath Mal (1) is quoted but I see that 
that case was really decided on the 
merits, and that there is nothing more than 


an expression of opinion as to the power of 
(1) 105 P. R. 1907. 
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an Appellate Court to entertain objections as 
to validity of foreclosure notice not raised in 
the first Court coupled with an admission 
(see first para. on page 496) that the ten- 
dency of the Courts as expressed in previous 
rulings is to take an opposite view. I think 
Ishould follow the earlier rulings rather 
than a mere expression of opinion. 

As to the signature of the District Judge 
(Sansar Chand) on the foreclosure notice, no 
doubt, it is nothing better than an illegible 
scrawl, but I fear the same can be said of 
many official signatures. The signature is, 
however, clearly meant to be a full one, and 
nob merely initials, as the initials of the 
same officer, as existing on other papers on 
the record of the foreclosure proceedings is 
quite different and much more abbreviated. 
Those acquainted with L. Sansar Chand’s 
method of signing documents would, no doubt, 
be the only ones to recogniza the signature, 
but the official seal is also on the notice, and 
I regard the signature as sufficient for the 
purpose, even thongh it be illegible to ordi- 
nary people. The ordinary villagers, I note, 
would be unable to read any English signa- 
ture, no matter how well written, for the 
simple reason that they know no English. 

The next point is whether the wording of 
the notice sufficiently complies with the re- 
quirements of the Regulation. What is essential 
is that the mortgagor shall be informed 
that if he does not redeem the property in 
the manner provided in section 7 of the Regu- 
lation within one year, the mortgage will be 
foreclosed. What the notice in the present 
case says is that the mortgagor should either 

‘pay the whole debt with interest to the mort- 
gagee or his representative, as provided in 
section 7 of Regulation XVII of 1806, so that 
the payment be perfectly proved, or deposit 
the debt in the Court of the District Judge.” 
So section 7 is referred to but the method of 
redemption is still not fully stated. What 
the section provides as the method of avoid- 
ing foreclosure is payment or lender to the 
mortgagee, or deposit in Court. The notice 
in the present case says nothing about tender, 
For plaintiff it is urged that this is immaterial 
as no payment can be made unless there is a 
tender of the money followed by acceptance. 
But the mortgagee is bound to have the mort- 
gagor properly informed of the manner in 
which foreclosure can be avoided. The best 
form of notice, in my opinion,is one simply 


,— you tendered it, 


a 
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BALU RAVJI v, 


GOPAL GÁN GADHAR. 


saying that the property should be redeemed 
‘in the manner provided by section 7”, and (in- 
stedd of attempting to discribe that manner) 
‘appending a copy of section 7 for reference ; 
but if the notice proceeds to describe the terms 
of section 7, i$ is, I consider, imperative that 
the discription should bə correct and com- 
plete. The mortgagor, on receiving such a 
notice. as the present óne, might conceivably 
say: "If loffer the mortgagee the money 
and he refuses to receive it, shall I have to 
tramp off to sadr with itp. To this the 
answer would be, "no; if you can prove that 
the mortgagee cannot fore- 
close." Tosuch an answer the mortgagor 
would surely reply: — The notice sent to me 
says nothing as to tender.” 
I hold, therefore, that the notice in ques- 
` tion does not correctly and sufficiently explain 
the various courses open to the mortgagor 
and is, therefore, defective. The mortgagee 
has, however, my sympathy, as it is not his 
fault that the notice is defective. J, therefore, 
decline to burden him with costs although the 
appeal fails, . 
. The appeal is dismissed, but I pass no order 
as to costs in this Court. 
avs Appeal dismissed. 





(s. c..18 Bom, L. R. 944.) 
BOMBAY HIGH COURT. - 
SECOND Civin ApPgAL No. 176 or 1910. 
July 19, 1911. 
Present: — Sir Basil Scott, Kr., Chief Justice, 
‘and Mr. Justice Rao. 
BALU. RAVJI GHARAT.—APPzLLANT 
versus 
GOPAL GANGADHAR DHABU— ^ 
‘ RESPONDENT. 

-Transfer of.Property Act (IV of 1882), s. '59—Mort- 
gage-deed — Attestation by person not party to transaction 
but interested in money advanced. 

A. person who is not himself a party toa mortgage 
but who is interested in the money advanced can 
validly attest the deed of mortgage. 

Seal v. Ularidge, (1881) 7 Q. B. D. 616, 50 L.J.Q. B. 
316; 44 L, T. 501; 29 W. R. 598; Freshfield v. Heed, 
(1842) 9 M. and W. 404; Wickham v. Marqusi of Bath, 
(1895F L. R. 1 Eq: 17 at p. 26, relied upon. 

Second appeal from the decision.of the First 
Class Subordinate Judge | ab Thana, in 

- Appeal No. 403 of. 1908, modifying the 


J decree passed by the Subordinate -Judge 


at Alibag, in Civil Suit No, 221 of 1907, 


INDIAN CASES, - 


531 


Mr. W. B. Pradhan, for the Appellants. 
Mr. P. P. Khare, for the Respondents. 
: Judgment.--The only point agrued 
in this appeal is whether the mortgage-deed, 
Exbibit No. 32, is duly attested by two wit- 


-nesses in accordance with the provisions of 


section 59 of the Transfer of Property Act. 
The objection taken is that one of the two 
witnesses attesting it was Sadu, a person 


‘interested in the money advanced though not 


himself a party to the document. 
The objection that a person was not a good 


-witriess On the ground that he was interested 


in the transaction was based uponthe.rule of 


evidence, which finds no. place in modern 


English or Indian Procedure, that a person 


"was not to be believed if he testified in a mat- 


ter in which he was interested.. The only 


.trace of its survival is in the statutory provi- 


sions which debar legatees from taking 
legacies under Wills which they attest, 
In Seal v. Claridge (1), much relied upon 


.by the appellants’ Pleader, the old case of 


Swire v. Bell (2), in which the obsolete rule 
was pushed to its farthest extent, was cited 
to the Court but Lord Selborne in delivering 
judgment said: "What is the meaning of at- 
testation, apart from the Bills of Sale Act 
1878? The word implies the presence 
of somé person who stands by but is not a 
party to the transaction.” He then referred 
to Freshfield v. Reed (3), and said: “It fol- 
lows from that case that the party to an in- 
strument cannot attest it.” Again in Wickham 
v. Marquis of Bath (4), the remarks of the 
Master of the Rolls imply that if the plaintiffs 
Dawe and Wickham had nob executed the 
deed as parties but had only sigoed with the 
intention of attesting, the provision of the 
statute requiring two attesting witnesses 
would have been satisfied. . 

We, therefore, think that the objection 


taken to the attestation of Sadu who was noh 


a party fails,and we dismiss theappeal with 
costs. 
Appeal dismissed. 
"y (1881) 7 Q. B. D. 516; 50 L. J. Q. B. 316; 4$ 
L. T. 601; 29 W. R. 598. 
- (2) (1798) 5 T. R. 371. 
..(8) (1842) 9 M. and W. 404. - 
(4) (1865) L. R. l Eq. 17 at p. 25, 


ALI MARDAN £. MOHAR SINGH. 


PUNJAB CHIEF COURT. 
Omm Revision No. 3426 or 1910. 
October 23, 1911. . 
in Present: —Mr. Justice Chevis. 
«> ALT MARDAN-—Pranerms— PETITIONER 
versus 
'NOHAR SIN GH AND ANOTHER— DEFENDANTS 


— RESFONDENTS. 
t = Qustoin-- Village abadi—Sale by non-properietor in 
village, valid:ty of—Onus—Wajib-ul-arz— Absence of 
spr ovision forbidding alienation—Pr sampon Spacia} 
"éustom —Instances. 
The sale of a site by a non- proprietor in a village 
_ "without the consent of the proprietors is opposed to 
Hhe general custom of the Punjab,’ and. any one 
wishing to prove the contrary must bear the onus 
probandi, 


The mere absence of any Provision in the wajib-ul. . 


(urz forbidding such an alienation does not raise any 

„presumption. that the non-proprietor had full power 
` of alienation, . 

` A few instances of the exercise of a right in & 

‘large village ' are not sufficient to prove a special 

custom. 


Petition under section 70 (a) of Act XVIII 

of 1884, as amended by Act XXV of 1899, 

‘for revision of the order of the District Judge, 

'Campbellpur, dated the 22nd October 1910, 

reversing that of the Munsif, 3rd clase, 

Catehjang, District Attock, dated the 29th 
August 1910, decreeing plaintiff's claim. - 


* Rai Bahadur Bakhshi Sohan Lal for 
Bhagat Gobind Das, for the Petitioner. 
5 Mr. Gullu Ram, for the Respondents. 

E 'udgment, The plaintiff is a pro- 
prietor and contests a sale ofssite made by a 
non-proprietor. The first Court gave plaintiff 
a decree but’ on appeal the District Judge 
held that as in certain neighbouring villages 
the wajtb-ul arz forbade such sales if effected 
without consent of the proprietors, the pre- 
sumption was that in this particular village 
where the wajib-ul-arz was silent on the point, 
the non-proprietors had full power of aliena- 
tion. This seems to me quite wrong. The 
general Punjab custom is that non-proprie- 
tors cannot sell without consent of the pro- 
prietors, and any one wishing to prove the 
contrary must bear the onus probandi. Here 
the onus lies on defendant, and the.wajib-ul-arz 
is silent and is, therefore, no help to him. All 
that can be said is that he has produced in- 
stances of six previous sales, But the village 
isa large one, and I cannot hold this suffi- 

- eient. to prove the special custom set up. 
. For defendant itis urged that further in- 
quiry would bring further instances to light, 
but he closed his case in the first Court, 
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and I can see no sufficient ground for further 
inquiry. 

l accept this’ application for revision and, 
‘setting aside the District Judge’s decision. 
T restore that of the first Court; Defendants 
will bear plaintiff's costs throughout. 
< Application accepted.’ 


| (s.c. 18 Bom. L. R. 947) ° 
BOMBAY HIGH, COURT. 
Second Civit APPrAL No. 1$ or 1910. 
'* July 20, 1911. . 
Present: —Sir Basil Scott, Kr., Chief J ustice, 
` 'and Mr. Justice Rao. ' 
TRIMBAK BHÍKAJI—AvPzLLANT 
‘versus ` 


SHANKAR SHAMRAO— RESPONDEAT. 

Pleadings—Practice—Suit for possession, as donee 
from owner—Defendant setting wp. adoption —Whether 
defendant can plead inv alidity of gift. g 

‘A. sued B. for possession of certain property. A. 
‘claimed under a registered deed of gift executed by 
the daughter of thc last owner of the property. B, 
.claimed to be the adopted son of the last owner. 
The question for decision was whether B., failing 
in his defence as to adoption, could set up ,à case 
that A.’s deéd of gift was invalid 

Held, that it was not open to B. to set up that 
plea. Hecould not-rely on the ground of attack 
which might be open to the donor if the latter 
sued the donee, within the time allowed by the 
law of limitation, to set aside the deed. So long 
as the registered deed stood, the title of the donee 
under it could not be challenged by 2 third party 
who had no title. 

Ex hypothesi, B. was a person who had no title 
to the property. A. was a person claiming under a 
registered deed of gift executed in his favour by 
the person who was admittedly the heir of the last 
holder: A. had, therefore, a prima facie title and 
must succeed unless B. could show some better tite 
in himself. 

‘Ram Bhurosee Singh v. Bissesser Narain Mahata, 38 
W. R. 454; Nand Kishoré Lat v. Ahmad Ata, 18 A. 69; 
Joitaram v. Ramkrishna, 27 B. 81 at p. 42; 4 Bom. L. 
R. 754 at p. 761, followed. 


Second -appeal from the decision of - the 
District Judge of Khandesh, in ‘Appeal No. 


. 424 of 1908, confirming the decree passed by 


the Siabardicate Judge ab Yaval, m Civil 
Suit No. 611 of 1907. 

Mr. Shortt, with him Mr. S. V. Bhandarkar, 
for the Appellant. 

Messrs. P. P. Khare and B. V. Vidwans, 
for the Respondent No. 1. 

Judgment.—in this case the plaintiff 
sues the defendants for possession of certain. 
property. 

The first defendant claims to die TE adopt- 
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'éd som of^& previous owrer named Balaji, 


who died in 1902 leaving a daughter named 
Jin 
The plaintiff claimed under a deed of gift, 


‘dated the 25th of February 1907 executed ih 


his behalf by Jiji and alleged that the de- 
fendant No. l's possession was unlawful in 


that he was a sister's son of Balaji and, there- 


fores one who could not-be adopted by Balaji. 

The only question which ‘has been argued 
A us is whether it is open io defendant 
No. 1, failing in his' defence as to àdoption, 
‘to seb up a case ‘that the plaintiff's’ deed of 
gift from Jiji; who was the heir of ‘the last 
owner, is invalid. 

The learned District Judge held that ina 
deed of gift relied upon by the. plaintiff i is 
not proved to be a valid one. He found that 
it was & registered deed and was formally 
proved but he said he was not satisfied that 
Jiji put her signature to it kriowing its cot- 
‘tents and consequences.’ Hé then made a 
‘number of -observations with regard to the 
deed which indicate that he had not clearly 
made up his mind whether the deed from 
Jiji's point'of view ought to be attacked as'a 
shim or benamt deéd passed merely to enable 
ihe plaintiff to sue the defendant No. 1, who 
was in possession of the property, on Jiji's 
behalf, ‘or whether it’ was a deed ‘extracted 


by the plaintiff in “his own ‘interest from 


Jiji by undue influence or inisrepresentation. 
Tt appears that Jiji gave’ evidence on be- 


i half of the defendant No. 1 ‘who claimed 


under a title adverse to her, and the learned 
Judge has held that it was open to defend. 
ant No. I, when sued for possession, to avail 


- himself of sach grounds of attack as would 


x 


have been open to Jiji if she had sued to set 
asidë thé deed. 

In our opinion, however, ' ib is nob opén to 
defendant No. 1 to take that line of defence. 
Hx hypothesi, he is a person ‘who has no title 
to the preperty. The plaintiff is a person 


"claiming under a registered deed of gift exe- 


cuted in his favour by the person who is 
admittedly the heir of the last holder. The 
plaintiff has, therefore, a prima facie title 
and must succeed unless the defendant No. 1 
ean show some~better title in himself. Sir 
Richard Couch, in Ram *:Bhurosee Singh v. 
Bissesser Naroin Mahata (1), which was a 
possessory action brought by.a person with 


prima facte title, said: "T think that the title 
(1) 18 W. R. 454, 
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high the plaintiff had Bs the moVurrureg 
lease and ‘the bill of sale was sufficient to 
enable him to bring the suit, and that ‘the 
defendants were not at liberty, in a suit of 
this description, to raise the question whe- 
ther he was only nominally the owner ‘of 
the property, somebody else being the real 
owner. The difficulties which are suggested 


‘in the judgment in the case quoted might 


all be met without holding that the party 
who brings’ the suit and has a prima facie 


‘title, is bound to prove that he is the real 


owner.” That case was followed by the Al- 
lahabad High Court in Nand Kishore Lal v. 
Ahmad Ata (2), where they held that 4 
benamidar suing for the recovery of immove:- 
able property on title can sue in his own 
name, and when such a suib is instituted by 

a benamidur it must be held to have been in- 
stituted with consent and approval of the 
beneficiary, against whom any adverse deci- 


‘sion on the title seb up will take effect as a 


res judicata. 

' This Cotrt in Jovtaram v. Ramkrishna (8), 
has taken the same view of the law without 
reference to Sir Richard Couch's decision. 
The learned Judges were there dealing with 
the case of a deed of gift which was impugn- 
ed on the ground that the donee had not 
acquired possession, and they say:— 

"Tbe defendant No. 2 preferred to impugn 
the plaintiff's title on the ground of an alleged 
defect, which if established would ab most 
have shown that the donors were entitled, 
and though, it is contended that in such case 
their title would have been time-barred, it 
would bave been difficult to conceive how the 
possession of defendant No. 1 could have been 
adverse'to them at a date earlier than that 
at which it could have become adverse to the 
plaintiff. So faras they could, they com: 
pleted ihe gift, the terms of which they em- 
bodied'in the registered deed, and they have 
never attempted any reservation or revoca- 
tion in their own favour, and a stranger 
cannot challenge its validity as against the 
donee.” 

, Similarly, in the present case the deed re- 
served to the donor no right of revocation 
nor has she taken any proceedings within 
the period allowed by the law of limitation 
to set aside-the deed on the ground that it 
was obtained from her under the circum- 
(2)18 A. 69. . 
(8) 27 B. 31at p. 42; 4 Bom. Tie R. ee 761, 
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stances mentioned in section 19 of the Indian 
Contract Act. 

For these reasons we hold that the defen- 
dant No. 1 eannot rely upon the ground of 
attack which might be open to the donor 
if-she sued the donee within ihe time allowed 
by the law of limitation, and that so long as 
the registered deed stands the title of the 
donee under it cannot be challenged by a 
third party who has no title. We, therefore, 
set aside the decree uf the learned Judge. 

That, however, does not dispose of all the 
questions in the case, for, the learned Dis- 
trict Judge has not found upon the question 
raised as to the validity of the first defend- 
ant's adoption. He held that no finding 
was necessary because the deed of gift re. 
lied upon by the plaintiff was not proved to 
be valid. 

We, therefore, remand the case for dis- 
posal upon the second and third issues as 
raised by the District Judge. 

The District Judge will find himself on 
those issues and dispose of the case accord- 
ingly. 

Costs of this appeal must be paid by the 
present respondent. 

Decree reversed; Oase remanded. 





PUNJAB CHIEF COURT. 
Civis Revision No, 718 of 1910. 
October £5, 1911. 

Present; —Mr. Justice Shah Din. 
SALAMAT RAÀI—DEFENDANT—PETITIONER 
versus 
RAM KISHEN— PLAINTIFF AND OTHERS— 


Derenpants— RESPONDENTS. 

Vendor and Purchaser —8ale — Consideration for sale, 
payment of — Ownership. 

Where a deed of sale is executed and the intention 
of the parties is that ownership should pass only on 
payment of the consideration-money to the vendor, 
the mere execution of the sale-deed will not, ipso 
facto, operate to convey the property to vendee, 

* Musammat Bhagan v. Allah” Ditta, 9 Ind, Cas. 547; 
27 P. L. R. 1911, followed. : 

Petition under section 70 (a) and (b) of 
Act XVIII of 1884, aa amended by Act XXV, 
of 1899, for revision of the order of the Divi- 
sional Judge, Hoshiarpur, dated the 10th 
August 1909, confirming that of the Munsif 
156 Class, Jullundur, dated the 21st Decembe 
1908, decreeing plaintiff's claim. 

Lala Dwarka Das, for the Petitioner, 
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Rai Sahib Pandit Sheo Narain, for the 
Respondents. 

Judgmnt.,—The sole question for 
decision in this revision is whether, as held 
by the Divisional Judge, the intention of the 
parties to the deed of sale executed in favour 
of the petitioner, Salamat Rai, on the 9th 
April 1908 in respect of the house in suit, 
was that ownership therein should not pass 
until payment of the consideration-money 
to the vendors. After giving every Weight io 
what has been urged by Lala Dwarka Das on 
behalf of the petitioner, I think that, on the 
whole, the view taken by the Divisional Judge 
is, under the special circumstances of the case, 
correct. It is not disputed that Rs. 58 was 
paid by Salamat Rai by way of earnest-money 
to the vendors on the 28th April, but the paya 
ment of this sum is as consistent with the 
vendors having merely made a contract to 
sell the house as with an actual sale ; and it 
does not necessarily follow that because a 
deed was executed on the 6th April, it oper- 
ated ipso facio to convey the property in the 
house to Salamat Rai. I think there is much 
force in the Divisional Judge’s argument that 
the stipulation as to the payment of Rs. 630 
before the Sub-Registrar couched as it is 
in the language which has been quoted by the 
learned Judge, goes far to show that the 
parties intended that the ownership would not 
pass until the whole of the consideration- 
money was paid. The principle laid down in 
the recent decision of this Court in Bhagin v. 
Allah Ditta (1) governs the present case. 

I, therefore, hold that the petitioner had 
not become owner of the house in suit before 
it was sold to the respondents and, therefore, 
maintaining the decree of the lower Appellate 
Court, I dismiss this revision. The lower 
Court's order as to costs is upheld, and, under 
the circumstances of the case, I direct that 
the parties bear their own costs in this 


Court. 
Revision dismissed. 
(1) 9 Ind, Cas. 547; 27 P. L. R. 1911, 
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BHAISHANKAR t, MORARII, 


(s. c..18 Bom. L. R. 950.) . 
BOMBAY HIGH COURT. . 
_ OBIGINAL CIvIL Soir No. 46 or 1911. 
July 24, 1911. 
Present: —Mr. Justice Beaman. 
BHAISHANKER NANABHOY— 
PLAINTIFF 
versus " 


MORARJI KESHAV JI—DEFENDANT. 
Civil Procedure Code (Act V of 1908), s. 11—Oon- 
sent decree—" Heard"! — Relief granted, whether res judi- 
"cata—Estoppel —Res judicata—Distin ction. 


A consent-decree has to all intents and purposes’ 


the same effect as res judicata as. a decree. passed per 
invitum. 

In re South American and Megican Company, (1895) 
1-Ch. 37, 64 L. J. Ch. 189; 12 R. 1; 71 L. T. 594; 43 
W.R. 131, followed, 

When a party after raising his defences consents 
to judgment, it is the same thing as though he 
had abandoned liis defeuces and admitted them to 
. be untenable. 

If a party chooses to admit that he is nob in a 
position’ to sustain .his defences so far as the Court. 
is concerned, that is practically the same thing as 
though he’ had adduced no evidence and decision had 
been | given against him on all those issnes. 

It is the same thing as saying that his case has 
been heard. 

A consent decree between the predecessors-in- 
interest of the parties, touching matters now sub- 


stantially and directly in issue between them, is res” 


Judicata. 

Attorney-General v. Birmingham, Tame and Rea. 
Drainage Board, (1881) 17 Ch. D. 685, 50 L. J. Ch. 786; 
44'L. T. 906; 29 W, R. 793; 46 J. P:36 explained, 

The relief given consequent upon the determina- 
tion of the matter in issue in the former suit cannot 
be. carried over as thongh it, too, were res judi- 
ata and made a part of the decree. 

Res judicata differs from estoppel. A true res 
judicata ousts the jurisdiction of the Court; while 
estoppel does no more than shut the mouth of a 
party. Estoppel never means anything more than 
that a person shall not be allowed to say one thing 
at one time and the opposite of it at another; while 


res judicata means nothing more than thata pergon 


shall not say the same thing twice over. 

Mr. Desai, with him Messrs, Sealvad and 
Jayakar, for the Plaintiffs. 
© Mr. Strangman, Advocate- General, and Mr. 
Bahadurjt, for the Defendant. 

Judgment.—Upon this preliminany 
issue two distinct points arise. First, 
whether a decree passed by consent be res 
judicióa under section 11 of the Civil Pro- 
cedure Code. ' As to that there used to bea 
considerable conflict of opinion but I think I 
. may now take it as settled by the decision in 
- In re South American and Mexican Company 
(1), that a consent.decree hgs to all intents 


(1) (1893) 1 Ch. 27; 64 L. J. Ch. 189; 12 R. l; 1L. 
T. 594; 43 W. R. reb s 
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&nd purposes the same effect as ras judicata as 
a decree passed per invilum; and this notwith- 
standing the words in section ll “has been 
heard and finally dicided.” These words give 


ground for argument upon one point only, T 
think, that is, whether the matter in issue has 


litefally' been heard by .the Court. It has 
been finally decided, indeed much more finally 
decided by a consent decree than bya decree 
per invitum, for agdinst the consent decree 
there is no appeal; and although it has often 
been said that a consent decree represents no 
more than anagreementof parties, havealways 
felt much doubt-whether that correctly ex- 
presses, for the purposes of res judicata, the 
consequences of decrees by consent. For, 
when a party has raised his defences and has 
then consented to judgment, itis the same 
thing as though he had abandoned his de- 
fences and admitted them to be untenable.. 
Carrying that one step further, it is the same 
thing as saying that his case has been heard, for 
if a party chooses to admit that he is not in a. 
position to sustain his defences so faras the 
Court is concerned, that is practically the 
same thing as though he had adduced no 
evidence and decision had been given against 
him on all those issues. I have always been 
of opinion that decrees by consent had the 
Same effect, for the purposes of res judicata, as- 
decrees given in contested suits. That was: 


“my view before 1895 when some of the 
at any rate, seemed. to incline- 


English Courts, 

the other way. Since the decision of the case 
I have cited, I. apprehend that no further 
doubt will be thrown upon the correctness- of 
this propsosition. 


The second question is, whether the decree 
by consent between the predecessors-in- 
interest of the present parties is really res 
judicata of the questions at issue in this suit. 
Here the defendant relies upon the case of 


Attorney-General vw. - Birmingham, Tume, 
and Ren Drainage Boird (2) and the 
two cases decided by Benches of this 


Court one in Vithal v. Sakharam (3) and the 

other in Dahyabhai v. Bapalal (4). The two 

latter cases really present no difficulty, for 

they go no further than affirming, what has 

never been seriously disputed, that injunc. 

tions do not run with the land. In both 
(2) (1881) 17 Ch. D. 685; 50 L. J. Ch. 786; 41 L. T, 

906; 29 W. R. 793; 46 J. P. 36. 

(8) 1 Bom. L. R. 854. 

(4) 26 B. 140. 
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these cases the point arose in execution pro- 
ceedings and as the only relief sought to be. 
obtained was by enforcing the injunction 
upon a person who was not a party to the 
suit in which it was made, that question 
could never be answered but in one way. 
Here it is contended for the defendant that, 
inasmuch as when the predecessors-in-interest 
of the present parties litigated before, the 


result of the consent decree was an injunction. 


restraining the defendants then from raising 
their building so as to diminish or obstruct 
plaintiffs’ ancient lights, this case is exactly 
on all fours with Attorney-General v. 
Birmingham, Tame and Rea Drainage Board 
(2); and I must admit that the cases are 
very like. In that case it appears as 
though there were subsequent proceedings 
and an action to enforce the judgment given 
against the Birmingham Municipality upon 
the Birmingham Drainage Board, a body 
which had subsequently come into existence 
and taken over the functions of the 
Manicipality touching the matter in suit. 
It appears, however, the prayer of the action 
contemplated transferring the whole decree, 
injunction and all, passed against the 
Municipality to the Drainage Board and this 
the Court refused to allow upon the ground 
principally that the injunction did not run 
with the land. But it does not appear, as 
clearly as I could wish, from that case whe- 
ther the substantial matter in issue between 
the parties, irrespective of the relief to be 
given consequent upon its decision, would 
have been held, if separated from the prayer 
to transfer the injunction, res judicata. D 


,must admit that on the facts stated in the 


reports and having regard to the judgment 
of the Court, it is very doubtful whether 
this would not have been so. I, however, 
have to decide the question before me with 
reference to the language of our own statute, 
which the defendant thinks strengthens his 
case rather than weakens it. It is a part 
of his contention that the matter in issue 
between the parties now is not the matter 
which was in issue between their predecessors- 
jn-interest when the consent decree was 
passed; and this argument may seem to be 
fortified by what is undoubtedly the law that 
the relief given consequent upon the de- 
termination of the matter in issue in the 
former suit cannot be carried over as though 
it too were res judicata and made a part of the 
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decree in this syit. 

So far as the injunction is concerned, I am 
quite clear that the plaintifs cannot have 
the benefit of that in this suit, merely because 
it was granted in the former, but itis easy 
to see that a distinction can be drawn be- 
tween the matters substantially in issue and 
the particular form of relief granted. What, 
then, was the matter substantially in issue 
between the  predecessors-in-title of these 
parties? Clearly, I think, whether the de- 
fendants were entitled to raise their building 
beyond its then height, ground floor and one 
storey;and that is precisely the matter in 
issue in the present suit. l cannot myself 
see any difference between the grouud of 
action in this suit and the defence raised, and 
the ground of action and defence raised in the 
former suit. 

I should like to observe upon the cases 
which have been cited on both heads of this 
preliminary point, that great confusion is in- 
troduced by treating res judicata and estoppel 
as identical terms. [t is only necessary to 
point out, in the first place, that a true 
ves judicata ousts the jurisdiction of the 
Court; while estoppel deos no more than - 
shut the month ofa party. In the next 
place, to put it colloquially and com- 
pendiously, estoppel never means anything 
more than that a person shall not be allowed 
to say one thing at one time and the opposite 
of it another time; while res judicata means 
nothing more than that a person shall not ‘be 
heard to say the same thing twice over. It 
is particularly with reference to the first part 
of my decision on this point ard to the 
English cases which have been cited, that 
I make these remarks. The question I am 
now considering has, of course, nothing 
whatever to do with estoppel at all. 

For these 1easons and influenced chiefly by 
these considerations, ib appears io me clear 
that the consent decree come io between the 
predecessors-in-interest of the present parties, 
touching matters now substantially and 
directly in issue between them, viz., whether 
the defendant is entitled to raise his building 
beyond the height at which it stood when 
that consent decree was passed, is res judicata, 
But it does not follow from this that the 
Court will necessarily grant an injunction 
as was done in the former suit by consent of 
parties, for that is a matter personal to the 
defendant there, and other considerations may 


` 
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ANKAPATI SUBBA REDDI V. TIPPANNA NARAYANA REDDI, . See S ZZ C 


now be fouud warranting thè adoption’ of a 
different course: : : Š 


Attorneys- rM the Plaintiff | Messrs. 
Madhowsx, Kamdar & Co. AD 
Attorneys for the Defendant : Messrs, 


Hagelow, Gulabchand, Wadia § Co. 


ve 


." MADRAS HIGH COURT. . 
Sgcoxp Civiu Appsat No. 1151 or 1909. 
. Qetober 11, 1911. 
Present; —Mr. Justice Sundara Aiyar and 
: Mr. Justice Phillips. 
ANKAPATI SUBBA REDDI AND OTHERS 
-~—APPELLANTS 
versus 


TIPPANA NARAYANA REDDI GARI - 


SUBBA REDDI AND ANOTHER— RESPONDENTS. 

Jdbl—Right of worship at a place other than temple 
-Proof of special right— Usage. 

The public have a right to Worship the idol of a 
temple.at the temple itself, 

Such right includes any special right of worship 
which: a person may possess, as a civil right to offer 
worship ata particular place, but the mere fact that 
- such worship was offered at that place for a number 
` of years, will not necessarily give him a right to do 
so. The existence of such right must be proved by 
distinct :evidence. Mamool or usage may also be 
examined to determine whether any such special right, 
exists. 

Nayiah’ Bathuda y. Muthachary, 11 M. L J. 215, 
Subraya Gurukal v. Chellapa, Mudely, 4 M. 815 and 
Krishuwaswami Iyer wv. Rangasamy  Iyangar. 10 M. 
L. J. 743; 6 Ind. Cas.-76; TM. L. T. 218, explained. 

Where plaintiff sued ‘defendants, trustees of a tem- 
ple, to-establish his right to w orship the-idol when it 
passed in procession'in front of his house, and all 
that was proved was that the god used to stop in 
front of plaintiffs house and that for a number of 

enrs plaintiff offered worship at that place: 

‘Held, ‘that the plaintiff did not prove tho existence 
of a “right to worship at that particular place. 


Second appeal against the decree of the 
District Court of Cuddapah, in A. S. No. 94 
of 1908, presented against the decree of the 
District Munsif of Nandalur in O. S. No.- 204 
of 1907. 

The Hon'ble Mr. T. Y. Seshagiri Aiyur, for 
the 2nd Appellant. 

Mr. S. Gopalnswam: Iyangar, for the ona to 
6th Appellants: 

Mr. 0. F-. Anantha Krishna Tyer, for the 2nd 
Respondent. 


J ud&ment.- This is a suit to'establish - 


the plaintiff's right to worship the idol of a 
temple ab his.house, the idol being required 
io go in procession to the place for the pur- 


` plaintiff's: house was situated. 


pose. The defendant denied that the plain- 
tiff had any such right enforceable in a Court 
of law. “The facts, as found by the Munsif, 
are, that there used to be a procession called 
Kantiakarika conducted by the authorities of 
‘the temple.. The shadari and chamarams be- 
longing to the idol used .to be placed in & 
palanquin and the palanquin was taken in 
procession with the paraphernalia belonging 
to the temple along the street, where the 
The terminus 
of the procession was in front of the plain- 
tiff’s house. There, the weaver cummunity, 
living apparently in the adjoining villages, 
used to bring presents of betel nuf, and otker 
things. After the temple authorities had 
formally accepted them, distribution of the 
ambulum, 2.¢.,betel and nut used to take place 
and thé palandmin would then be taken back 
to the temple. Certain honours were usually 
done to the plaintiff, called Rajavaru Thambu- 
lam. Honours were also done to certain 
other persons. The distribution of the honours 
used to take place  either'in front of the 
plaintiff’s house while the palanquin was’ 
detained - there, or. after it returned to the 
temple. 


Owing to disputes between the weavers 
and the trustees (the defendants), the pro- 
cession has not taken place regularly during 
the last seven years and, according to the 
District Munsif’s finding, it would appear that 
during the five out of seven years, the proces- 
sion.did nob move out of the temple ab all. 
Now, proceeding on these findings, we can see 
absolutely no ground for concluding that the 
plaintiff received any honours or performed 
any worship in front of his house as a- 
matter of right, Apparently, the Kantha.. 
karika procession was & part of the ceremo- 
nial of the temple Asawaswami immediately 
preodüing . the ceremony of marriage or 
Kaliandm of the idol. It is most natural 
that. when the palanquin was stopped for a 
while all persons near that place should offer 
worship. ‘In the circumstances, some evi- 
dence would be required to show that the 
plaintiff's, offer of worship was any thing. 
more than a natural act of devotion on his 
part asa Hindu toshow respsot to the idol. 
There is mn such evidence forthcoming. The 
receiptof Ruyavaru Thambulam did not al. 
ways take place in front of the plaintiff’s house 
and there is nothing to show that it is neces- 
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garily conneoted with the plaintiff's right o£ 
worship. 

According to the District Judge, the right 
to have the procession called Kantakorzka was 
one belonging to the weavers, and the plaintiff 
merely took advantage of the opportunity of 
the palanquin stopping in front of his house 
to offer worship. 

It is unnecessary to decide whether the 
weavers really had any right to have the pro- 
cession conducted, because it seems to us clear 
that the plaintiff has failed to establish by 
any evidence that he used to offer worship at 
the place in question as a matter of right. 
Where worship is offered to a place other 
than the temple, it should not be inferred, 
without distinct evidence or circumstances 
necessarily leading to the conclusion, that any 
right exists to offer ib at the particular place. 
The cases cited by Mr. Seshagiri Iyer, no 
doubt, show that, besides the ordinary right 
of worship at a temple, a person may possess 
the right to worship an idol at particular 
places when it is carried in procession or 
otherwise; Nagiah Bathuda v. Muthachary (1); 
Subraya Gurukal v. Ohellappa Mudeley (2) and 
Krishnaswami Iyer v. Rangasamy Iyengar (8) 
do not establish anything more. It is not 
disputed for the respondents, that the right 
of worship includes any special right of wor- 
ship which a person may possess as a Civil 
right, but the question is, whether worship 
usually offered at a certain place, it may be 
for a long time, was offered as a matter of 
right at that place. We do not think that 
the observations of Davies, J.,in Nagiah Bathu- 
du v. Tathachari (1) were intended to lay 
down that the mere fact that a person has 
offered worship at a particular place for a 
number of years would necessarily give hima 
right to do so. Mamool or usage should, no 
doubt, be examined to determine whether any 
special right of worship exists. If the ob- 
servations were intended to go further, we 
would not be prepared to agree with them. 
We have no hesitation in holding that the 
plaintiff has not proved the right which he 
seeks to establish in this case. Weshould be 
slow to recognise, without proper evidence, 
claims of right which would materially inter- 
fere with the rights of trustees to regulate 


the worship and ceremcnial of temples in the 
(2) 11 M. L. 2. 215. 
(2) 4 M. 315. 
(8) 19 M. L. J. 743; 5 Ind. Cas. 76; 7 M. L. T. 248, 
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interests of the whole community. 
We dismiss the second appeal with costa. 
Appeal dismissed. 


(s. c. 18 Bom. L. R. 955.) 
BOMBAY HIGH COURT. 
ORIGINAL Civin Sort No. 311 or 1911. 

September 9, 1911. x 
Present; — Mr. Justice Macleod. 
BAI LAXMI— PLAINTIFF 
versus 


HARJIWAN NATHU— DEFENDANT 

Ciril Procedure Code (Act V of 1908), O. XXXIII, 
r. 1, O. XXY, r. 1—Order for security of costs — Leave 
to continue suit in forma pauperis granted before ex- 
piry of time for giving security —Order ceasing to oper- 
ate in respect of antecedent costs — Practice. 

An order to give security for costs obtained in a 
suit filed in the ordinary course must cease to oper- 
ate as regards antecedent costs if leave is given to 
continue the suit as a pauper, provided the leave is 
granted before the time limited for giving security 
has expired. 


Jetha Mulchand v. Gulraj Jasrup, 8 B. 577, fol. 
lowed, 


Wille v. St. John, (1910)1 Ch. 701; 72 L. J. Ch. 409; 
102 L. T. 617; 54 S. J. 457; 26 T. L. R. 405; Doe. d. 
Ellis v. Owens, (1842) 10 M. & W. 514, relied upon. 


Judgment.-—The plaintiff in this suib 
applied: for leave to continue the suit as a 
pauper and such leave was granted by the 
Prothonotary. On the application of the 
defendant, the question has been adjourned 
to the Judge under Bombay High Court 
Rule 82. 

On the 8th July, an order was made in 
Chambers directing that the plaintiff should 
deposit Rs 509 in Court as security for de- 
fendant’s costs within a month, and that in 
default the suit was to be set down for dis. ` 
missal, On the 31st July, the plaintiff 
applied for leave to continue the suit as a 
pauper. 

On the 14th August, the suit was seb 
down for dismissalas no security was given, 
but, as if was represented to the Court. that 
an aplication to continue the suit as a pauper 
had been filed, an extension of time for 
giving security was granted. Applications 
to sue as @ pauper are only made after 
notice io the defendant and not ez parle as 
under the iules of the Supreme Court in 
England and hence the delay. The order 
for leave to continue the suit as a panper 
was obtained within the extended time. 
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- Hi was-contended before the Prothonotary 
and before me that there “was no cause of 


^. actiori*disclosed in the plaint, but the Judge 


who admitted the plaint must be taken to 
have decided that prima facie there was a 
cause of action and, even if [ was of a 
different opinion, I doubt whether I could 


“dismiss the petition on that ground. Then 


. 


it was contended that the application could 
not- be considered until the order for de- 
positing security for costs had been complied 
with. J have not been referred to any direct 
authority on this point. 


“In Wille v..St. John (1), the Full Court of 


Appeal decided that an order to give security 
for costs of an appeal ceased to operate if 
within the time limited for giving security the 
appellant obtained an order for leave to pro- 
secute the appeal in forma pauperis. It 
seems. difficult to differentiate between an 
order to give security for costs of an appeal, 
and an order to give security for the .costs 
of a suit, though at first I felt considerable 
doubts whether the order for security should 


“not be enforced with regard to the costs. 


already incurred in that suit by the defen- 
dant. ` In England until 1883 paupers wére, 
‘by’ the provisions of 23 Henry VIII, C. 15, 
completely exempt from tbe payment of 
costs, but: leave given to sue as a pauper 
was not retrospective and if obtained after 
the commencement of the suit did -not 
exempt the plaintiff from paying the defen- 


` dants’ costs incurred antecedently. Doe d. 


Ellis v. Owens (2). 
The statute of Heury VIII was repealed by 


- 46 and 47 Vic. o:, 49 and proceedings by or 


against paupers are regulated by the rules of 
the Supreme Court, Order XVI, rule 22, et 
seq. 
or'defend as pauper shall not be ljable to any 
court-fee, but nothing is said as to his being 
exempt from payment of costs. 

This was the procedure already adopted in 
India under the Civil Procedure Code and in 
Jetha Mulchand v. Gulraj Jasrup (3) a Full 
Bench decided that tHe costs of a. successful 


defendant in a pauper suit were, as in all ` 
. other cases, in the discretion of the Court 
. under section 412 of the Civil Procedure Code 


of 1882. As the Court will not order a pauper 


- to give security for costs, an order to give 


(1) (1910) 1 Ch. 701; 79 L.. J. Ch. 409;-102 L. T. 


. 617; 64 S. J. 457; 26 T. L. R. 405. 


(2) (1842).10 M & W. 514. g 5 
(3,8 B. 677. . 2 
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Under rule 25 a person admitted to sue ` 
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security for costs obtained in a suit filed in 
the ordinary course must cease to operate as 
regards antecedent costs if leave is given to 
continue the suit as a pauper, provided the 
leaveis granted before the time limited for 


giving security has expired. Otherwise, it is 


_obvious-that the plaintiff having proved that 
he is not possessed of more than a hundred 
rupees, there would be a denial of justice, 
since the leave to sue as a pauper would not 
save the plaintiff from having his suit’ dis- 
missed under the order for giving security, 

In my opinion, therefore, the order of the 
Prothonotary was rightly made and is con- 
firmed. 

The costs of this application will be costs 
in the cause. ` 

‘Attorneys for the Plaintiff: Messrs. Moti- 
chand and Devidas. 

‘Attorney for the Defendants : Mr. 

eed Thakordas 


^ 





Es. c. (1911) 2 M: W. N. 380.] 
MADRAS HIGH COURT. 
Sscoyo Oivin Appea No. 416 or 1910. 
April 20, 1911. 
Present: —Sir Ralph Benson, Judge, and 
; Mr. Justice Sundara Aiyar. 
' MARINA KRISTNAYYA- PraAINTIFF— 
e APPELLANT 
` versus 
DODDISETTI RAMANNA AND ANOTHER— 


: DEFENDA NTS— RESPONDENTS. 
Hindu Law—Alienation--Mortgage— Ev penses Jor the 
marriage of a particular member. 


-A mortgage of the family property to secure a - 


deot contracted to meet the expenses of the marri 
of a member of that family, is binding upon all “ths 
male members of that family. 


: Kameswarasastry v. Veeracharlu, 20 M. L. J. 5; 
Tod. Oas. 195; 9 M L. T. 20, followed. ^ = T 888 8 
Second appeal against the decree of the 
Subordinate Judge’s Court of Coconada, in 
Appeal Suit No, 80 of 1909, presented 
"de the decree of the Court of the District 
` Mansif of Coconàda, in Original Suit N 
of 1908. P MUS 
Mr. P. Narayanamurthi, for the A 
i ppellant. 
Mr. T. Ramachandra Row, for the Respond- 
ents. 4 
Judgment,— The decision of the 
lower Appellate Court cannot be Supported 
after the decision of this Court in Kames- 


. wara Sastry v. Veerac&arlu (1), which held 


that the family property is liable for t 
i (1) 20 M. L. J. 855; 8 Ind. Cas. 195,9 M. I. T. sa 
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.expenses of the marriage of the male members 
ofthe family. Seealso Arunachala Redd v. 
Arunacnala Reddy (2). The second appeal is 
allowed with costs throughopt. The decrees 
of the Courts below are modified anda decree 
must be passed against all the defendants for 
the mortgage amount. Time for payment of 

.the mortgage amount will be four months 


from this date. 
Appeal allowed. 
(2) 10 Tnd. Cas. 285. 


(s. c. 18 Bom. L. R. 958.) 
BOMBAY HIGH COURT. 
First Civit Arreàr No. 200 or 1910. 

July 31, 1911. : 

Present:—Sir N. G. Chandavarkar, KT, 

Judge, and Mr. Justice Hayward. 

CHUNILAL VIRCHAND-—APPELLANT 

tte versus 
Ter AHMEDABAD MUNICIPALITY— - 


RESPONDENT. 

Bombay District Municipal Act (Bom. Act III of 
1901), s. 160 cl. (3)*—Order by District Court—Appeal 
— Decree — Appeal, right of, not to be assumed — Inter- 
pretation of statutes— Particular remedy jor statutory 
right. a Si nt en 

Cae. (1) Ifa dispute arises with respect to any 
compensation, damages, costs or expenses which are 
by this Act directed to-ke paid, ihe amount, and if 
necessary the apportionment of the same, shall be as- 
certained and determined by a panchayat of five 
persons, of whom two shall be appointed by the 
Municipality, two by the party (to or from whom such 
compensation, damages, costs or expenses may bo 
payable or recoverable) and one, who shall be sir- 
"punch, shall be selected by the members already 
appointed as aboye. . 4 

(2). If. either party, or both parties fail to appoint 
members, or if the ‘members fail to select a sir-pauch 
.within one month from the date of either party 
geceiving written notice from the other of claim to 
such compensation, damages, costs or expenses, such 
members as may be necessary to constitute the 
“panchayat shall be appointed, at the instance of either 
party, by the District Judge. ji 

(3) In the event of the panchayat not giving a deci- 
sion within one month from the date of the selection* 
of the sir-panch or of the appointment by the District 
Court of such members as may be necessary to con- 
stitute the panchayat, the matter shall, on applica- 
tion by either party, be determined by the District 
Court which shall, in cases in which the compen: 
sation is claimed in respect of land, follow, as far 
as may be, the procedure provided by the Land Ac- 
quisition Act, 1894, for proceedings in matters 
referred for-the determination of the Court; 

Provided that - - i, 

(a) no application to the Collector fora reference 
shall be necessary, and 

(b) the Court shall have fall powerto give and 
apportion the costs of all proceedings in any manner 
it thinks fit. E ] 


Where a statute creutesa right not existing at 
common law and prescribes a particular remedy for 
its enforcement, then that remedy alone must be 
followed. . : 

Wolverhampton New Waterworks Co. v. Hawkesford, 
(1859) 6 C. B. & N. S. 836 28 L. J. O. P. 242; 5 Jur. 
(x. s.) 1104; 7 W. R. 464, followed. 

A right to appeal cannot be assumed in every 
matter which comes under the consideration of a 
Judge. Such right must be given by statute or by 
some authority equivalent toa statute.  '' . 

Meenakshi Naidoo v. Subramaniya Bastri, 14 I. A. 
160 at p. 165; 11 M. 26, followed. i = 

No appeal lies from an order made by the District 
Court, under'seotion 160; clause (3) of the Bombay 
District Municipal Act. - 

An order made under the said clause is not a 
decree, because ib is made, not under the ordinary 
civil jurisdiction, but under a special jurisdiction 
created by a special Act and that Act doés not say 
that;such an order is a decree. 

Minakshi Naidu v. Subramanya Sastit, 
160, at p. 165; 11 M. 26, relied upon. 


First Appeal from the decision of the 
District Judge of Ahmedabad, in' Miscel- 
laneous Application No. 102 of 1909., 

Mr. Q. N. Thakor. for the Appellant. 

Mr. L. A. Shak, for the Respondent. 

.udgment,.--The preliminary ques. 
tion arising in this case is, whether here. is 
an appeal from the decision of a District 
Court under clause 3 of section 160 of the 
Bombay District Municipal Act (Bombay Act 
III of 1901). g ; 

That section provides a remedy for the 
determination of the amount of compensation 
to which a person becomes entitled under 
clause 3 of section 92 of the Act, by reason 
of his land forming part of a public street and 
becoming vested in the Municipality in virtue 
of the last portion of the first clause‘ of that 
section, Both the right to compensation and 
the remedy for the determination and ap- 
portiorment of its amount are given by the 
Act itself; so the right must be asserted and 
the remedy*pursued only in the manner and 
upon the conditions prescribed by the Act, 
This is on the well known rule of law that, 
where a Statute creates a right not existing 
at common Jaw and prescribes a particular 
remedy for its enforcement, then that remedy 
alone must be followed: per Willes, J., in 
Wolcerhampton New Waterworks Co., v. Haw- 
kesford (1). 

The question thenis, whether section 160 
of the Bombay District Municipal Act, which 
constitutes the District Court the tribunal for 


the determination of the amount of compensa- 
(1) (1859) 6 C. B. and N. S. 336; 28 L. J. C. P. 242; 
Jur (x. s) 1104; 7 W. R. 464. 
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,tion, gives a remedy by way of appeal from that 
Court's order made under clause 3 of that 
fection. If that section does nob give the 
right, it isadmiited that there is no other 
section in the Act which gives it. A right 
to, appeal cannot.be assumed, “in every mat- 
‘ter which comes under the consideration of a 
Judge ; such right must be given by Statute 
or by some authority equivalent to a vwd 
Minakshi Naidu v. Subramanya Sastri (2). 


terms, section 160 does not provide an vn 


Nor can it be said that it is provided by neces- 
sary im plication. Clause 1 of the section 
directs that the amount of compensation shall 
be determined, in the first instance, by a pan- 
chayet appointed by the parties. Clause 2 
provides that if they fail to appiont, the 
District Judge shall make the appointment 
at the instance of either party. It is not, and 
oan hardly: be, contended that where a paha 
yél, appointed ander either of the said clauses, 
has determined the amount of compensation, 
its award can be questioned by way of appeal 
to a.Court,of law. Clause 3 of the same sec- 
tion provides that if the panchayet appointed 
under either clause (1) or clause (2) fails to 
give a decision within the period fixed . in the 
elause, the District Court shall determine the 
amount on application by either party. It 
will thus be:seen that the Court in question 
comes in..ag:a substitute for the panohayet 
where adjudication by the latter has failed, 
What appliés to the latter in the matter of 
appeal must’ “apply, therefore, to the | former, 
on the principle of the legal maxim "noscitur 
a sociis.” So far, the necessary implication 
in'section 160 is against a right of appeal. 


` Further, clause 3 of section 160 directs that 
the District Court shall "follow as far as may 
be the procedure provided by the Land Acqui- 
sition Act (I of 1894)” in determining the 
amount of compensation. That means that 
only those provisions of the latter Act apply ° 
to the proceedings before the District Court, 
which regulate its procedure in land acquisi- 
ticn cases. The said provisions do not 
include, but stand apart from, the provision 
relating ‘to an appeal against an award made 
by a District Court under the Land Acduisi- 
tion Act. The right to appeal from the 
award i is specifically given by section 54 of 
that Act. That section is, therefore, excluded 
from ‘the purview of seotion 160 of the Bom- 


(2) 14I.-A. 160 at p. 165; 11 M. 26, 


AG 


bay District Munici pal Act. , 

There are two provisos to clause 3 of this 
latter section. The first says that no ap- 
‘plication to the Collector for a reference to 
the District Court of the qnestion as io the 
amount of compensation, such as is required 
under the Land Acquisition Act, to give 
jurisdiction to that Court in land acquisition 
cases, shall be necessary where thé same Court 
has to determine the amount of compensation 
under'ihe said clause 3. By this proviso 
section 18 of the Land Acquisition Act, which 
would have otherwise applied to the proceed- 
ings before the District Court under that 
clause as part of the procedure to be followed, 
is made inapplicable to those ‘proceedings. 
So, again, the second proviso to elause 3 of 
section 160 says that the District Court, 

“shall have full power to give and apportion 
the costs of all proceedings in any manner it 
thinks fit.” But for this proviso, section 27 
of the Land Acquisition Act, which points out 
how the District Court shall make an order 
as to costs in land acquisition cases, would 
have applied to the proceedings before the 
District Court under clause 3 of section 160 of 
the Municipal Act as part of its procedure. 
So careful has the Legislature been to limit the 
application of the provisions of the Land 
Acquisition Act to the proceedings in the 
District Court under ciause 3 of section 16) 
of the Municipal Act, that the implication is 
distinctly against a right of appeal from any 
decision of that Court made under that clause. 

It was contended before us by the learned 
Pleader for the appellant that such right ex- 
isted under the Code of Civil Procedure because 
that Code gave an appeal against a decree of 
every Court. Bat it is taking along stride in 
logic toinfer from that, that there is an ap- 
peal from an order made by the District Court 
under clause 3 of the Bombay District Mu- 
nicipal Act. An order made under the said 
clause is not a decree, because it is made, 
nob uuder the ordinary civil jurisdiction, but 
under a special jurisdiction created by a 
special Ack, and that Act coes not say that 
such au order is a decree. 

This conclusion is supported by the decision 
of the Judicial Committee of the Privy Ooun- 
cil in .|Minakshi Naidu v. Subramanya 
Sastri (3), ou the construction of a somewhat 
similar section (section 10) in Ach XX of 
1863, which relates to the management of 
religious endowments. That Act provides for 
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the supplying of vacancies among the mem- 
bers of Temple Committees by election ; 
where the election fails, itsays “the 
Civil Court, on the application of any 
person, may appoint a person to fill the 
vacancy.” It was held that an order by 
the Civil Court made under that provision 
was not appealable, because there was 
nothing in the pravisions which conferred 
a right of appeal. With reference to the 
argument that though the Act gave no such 
right, i& must be found in the general 
law, č. e., the Code of Civil Procedare, their 
Lordships held that an order under section 10 
of Act XX of 1863 was not a decree within 
the meaning of the Code, (Act X of 1877 as 
modified by Act XII of 1879), because a dec- 
ree was defined to mean “a formal expression 
of an adjudication upon any right, claim, or 
defence, set up in a Civil Court where such 
adjudication decides the suit or the appeal.” 

In the opinion of their Lordships, there was 
nocivil suit respecting theappointment'" made 
by the Court under section 10 of Act XX of 
1863. In the present Code (Act V of 1908) 
a decree is defined to mean an adjudication in 
a suit. A proceeding under clause 3 of section 
160 of the Bombay District Municipal Act is 
initiated, not by suit, but by application, anda 
decision passed in it is at best an award 
on the analogy of the Land Acquisition Act, 
so far as the provisions of the latter apply to 
the former. 

For these reasons, this appeal must be dis- 
missed with costs, on the ground that it does 
. not Jie. 

Appeal dismissed. 


(s. c. (1911) 2 M. W. N. 380.) 
MADRAS HIGH COURT. 
Secorp Civi, Arrear No. 478 or 1910. 
October 6, 1911. 

Present:— Mr. Justice Sundara Aiyar and 
Mr. Justice Phillips. 
KARUTHAPPA ROWTHAN-—PLAINTIFF— 
, APPELLANT 
versus 
BAOA MOIDEEN SAHIB— DerENDANT— 


RESPONDENT. 
Construction—DPromissory-note, test of —Document con- 
‘taining an unconditional undertaking to pay and 
described as a pro-note, 4s a promissory-note. 
., Where a document begins.by saying that it is a 
promissory-note, and where its executant agreed 
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thereby to pay on demauda sum of money for the 
price of cloths puréhased by him from the promises, 
the document is a promissory-note. 

The question whether an instrnment is a pro- 
missory-note or not should be judged by the words 
used. 

To be a promissory-note, the instrument must 
contain in words an unconditional undertaking to 
pay & sum of money. A mere acknowledgment of 
receipt of money or of indebtedness and an ad. 
mission that the executant is accountable to the 
other party, will not constitute the documenta pro- 
missory-note. M 

Tirupathi Goundan v. Rama Reddi, 21 M. 49; Govind 
v. Bulwant Rao, 22 B. 986; Horne v. Redjearn, 4 
Beng. (N. C.) 433; 6 Scott. 260; 7 L. J. C. P. 214; 2 
Jur. 376; White v. North, 3 Exch. Reports 689; 18 L. 
J. Ex. 370 referred to. 

Morris v. Lee, Boyl. Bills 397, relied upon. 

Second appeal against the decree of the 
District Court of Madura, in Appeal Suit No. 
523 of 1909, presented against the decree of 
the Court of the District Munsif of Dindigol, 
in Original Suit No. 59 of 1909. 

Mr. P. S. Sivaswami Iyer, for the Appel- 
lant. 

Mr. K. Y. L. Narasimham, 
Prakasam, for the Respondent. 

Judgment.-—We are clearly of opinion 
that Exhibit A is a promissory-note. It is 
ealled à promissory-note in the phraseology 
of thedocument. The exeentant states that 
he agreed on the date ofthe promissory-note 
to pay the amount of Rs. 600 found due on 
demand. The argument that it is not a 
promissory-noteis based on the form of the 
sentence, which is that the amount which 
the executant agreed to pay on demand for 
the price of cloths purchased by him on the 
date of the document was Rs. 600: but we 
have got the important fact that the docu- 
ment begins with saying that it was the pro- 
missory-note executed by the executant in 
favour of the appellant’s transfer. In other 
words, we may say that not only does the 
document say thatthe amount which the exe- 
cutant agreed to pay on demand was Rs. 600, 
but that Exhibit A was a promissory-note for 
it. Itappears to us to be impossible to hold 
that such an instrument can be read other- 
wise as promissory-note. It is, no doubt, 
true that the question whether an instru- 
ment is a promissory-note or not should be 
judged by the words used, and that the 
instrument must contain in words an uncon- 
ditional undertaking to pay a sum of money 
and it ig not enough that the substantial effect 
of the instrament should be to make the exe- 
cutant liable to pay a sum of money. Judging 


for Mr. T. 
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‘this instrument by this test, we have no 


hesitation in saying thatthe executant uncon: 
ditionally promised by it to pay the amount 


‘of Rs. 600 to the appellant’s transfer. 


Several cases have been cited by the learned 


' Advocate-General, viz., Tirupathi-Goundan v. 


Rama Reddi (1) ; Govind v. Bulwani Rao (2); 
Horne v. Redfearn (3) ; White v. North (4) in 
support of his- argument. But in allthese 
cases there was no language of promise to pay 
asum of money. There was an acknowledg- 
ment of receipt of money or of -indebtedness 
and an admission that the executant was ac- 
countable to-the other party. In one case the 


document said ‘accountable for the amount 


with interest’. In another case it ssid 
accountable for the money in so mavy months 
afterwards.’ The important distinction bet- 
ween them, and the present case is, that there 
was no promise in terms to pay. On the 
other hand, in another case cited by the 
learned ' Advocate. General, Morris v. Lee (5), 
the executant promised to be accountable and 
the instrument was held to be a promissory- 
note. Here, not only has the executant pro- 
mised to pay but he has said that the’ instru- 
ment is his promissory-note for the amount 
due. 
costs. 
ste Appeal dismissed. 

(1) 21 M 49. 

(2) 22 B.986. 
- (8) 4 Beng. (x. 0.) 483; 6 Scott. 260.7 L. J. €, P. 
214; 2 Jur. 376. 


(4) 3 Exch. Reports 689; 18 L. J. Ex. 316. 
' (5). in Bills. 397. 


(s. c. 13 Bom. L. R. 963.) 
BOMBAY HIGH COURT. 
Civin Arrears Nos. 18 anv 39 or 1909. 
August 1, 1911. 

- Present:—Sir N. G.'Chandavarkar, Kr’, 
Judge, and Mr. Justice Hayward. 
PIROJSHAH BHIKAJI VANDRIVALLA 
a A PPELLANT 
: VETEUS : 

MANIBBAT NICHHABHAI—Resronpent 
AND 
VASANJI KALLIANJI-—APPELLANT 
versus 


MANIBHAL NIC HHABHAI-—RESPONDENT. 
Pleadings — Appeal — Point not raised in first Court 
— Materials for decision meagre—Par tition —Character of 
impartibility—Tenants-in-common jointly liable for 
Government revenue—Agreement of purties, effect on 
partibility—Public Policy—Custom—Res judicata— 


INDIAN CASES. 


We dismiss the second appeal with: 
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Compromise—Minor party—Sanction of Court not 
obtained in manner prescribed by law—Minor’s benefit— 
Civil Procedure Code (Act XIV of 1882), s, 462— 
Lease by one-co-sharer —Costs of partition suit, 

Where a point was not properly raised in the lower 
Court, the Appellate Court will not allow the point 
to be raised in appeal if the materials on the record 
are too meagre to enable the Appellate Court to 
decide the question satisfactorily, 

The mere fact that the arrangement with the 
Government has all along been that the tenants-in- 
common of a. village should be jointly responsible 
.to the Government for the land revenue payable to 
the latter, will not make the village impartible. No 
arrangement settling the relations between Govern- 
ment and the. tenants-in-common can be regarded 
as deterininative of the relations of -tho tenants 
inter se. 

The mere fact that the parties settled among them- 
selves by a compromise that the lands should not 
be divided but that they should divide and enjoy 
the profits, cannot in law impart the character of 
impartibility to the estate: Impartibility must arise 
out of some special tenure or some general, family 
or local custom. Parties cannot make an estate 
impartible which is partible. That is opposed to 
public policy. 

Vinayak Waman Joshi Rayarikar v. Gopal Hari 
Joshi Rayarikar, 301. A. 77; 5 Bom. L. R. 408; 27 B. 
353; 7 C. W. N. 409, followed. 

A compromise, in which a minor is concerned, 
but to the terms of which the Court's sanction has 
not been obtained as being for the benefit of tho 
minor, in the manner prescribed by the provisions 
of section 462 of the old Code of Civil Procedure, 
does not operate as res judicata. 

The rule that a lease by one co-sharer binds the 
other co-sharers unless it bas done substantial injury 
to the latter or led to the destruction ofsthe property 
is inapplicable where it is found that all the co- 
sharers had been letting out the lands jointly before 
the lease was granted by some co-sharers. 

Where plaintiff alone asked for partition of his 
Share aud the defendants strenuously opposed his 
right, the case is taken out of the rule that where 
there is & general partition, the costs of all parties 
-should come out of the estate. 

Appeals from.the decision ofthe Joint First 
Class Subordinate Judge, A. P. at Surat, in 
Suit No. 215 of 1905. 

Mr. Gokaldas K. Parekh, with him Mr. R. 
R. Desa? for the Appellants. ' 

Mr. Branson, with him Mr. Manubha: Nana- 
bhai, for the Respondent No. 1; and Mr. 
Nandavadan K. Mehta, for the Respondents 
Nos. 2, 3, 7, 9. 

Judgment. The dist question is 
whether this is an impartible village. It is 
argued that itis, because its tenure is Bhag-. 
dari. In the Court below no point would ap- 
pear to have been made that the village, be- 
ing Bhagdari, could not be partitioned by 
metes and bounds. The question as to its 


impartibility was rested there by the appel- 


€ 
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Janton other grounds. Whether the village 
is Bhagdari or not must be determined on evi- 
dence, and we should not be justified in decid- 
ing the case on that point, raised as it is for 
the first time in appeal, But the appellant’s 
Pleader has referred to certain documentary 
evidence to show that the point was present 
to the minds of the parties in the Court be- 
low and was raised there. That evidence 
consists of judgments in what are known as 
the Kabilpur, Jamalpur, and Visalpur cases. 
In the judgments relating respectively to the 
first and the last, there is a reference to the 
fact of these villages being either Bhagdari 
or similar to Bhagdari; but the judgment 
(Exbibit 258) relating to Jamalpur, which is 
the village concerned in the present case, is 
silent as to that. The materials before us are 
too meagre to erable us to decide the question 
satisfactorily, and they are meagre, because 
it was either not raised in the lower Court, or, 
if raised, it was not sufficiently prosecuted. If 
the village is in fact held on the Bhagdari 
‘tenure, our decision upholding the lowerCourt’s 
decree directing partition will not necessarily 
prejudice the appellant, because it is open to 
the Collector to intervene under the Bhag- 
dari Act and take steps to prevent a partition 
of the village. 

Failing on the point above mentiuned, the 
appellant's Pleader urges that the village is 
impartible, first, because the arrangement 
with Government has all along been that tke 
tenants-in-common should be jointly responsi- 
ble to Government for the land revenue pay- 
able to the Jatter; and, secondly, because in a 
previous suit between the parties it was held 
that the lands in the village were not divisible, 
only the profits thereof were. As to the first 
of these grounds, no arrangement settling the 
relations between Government and the ten- 
ants-in-common can be regarded as determi- 
native of the relations of the tenants inter se. 
As to the second ground, the decision” in the 
previous suit was passed in terms of a com- 
promise that the profits should be divided. 
There was no issue raised, no adjudication on 
the issue whether the village was impartible. 
The mere fact that the parties settled among 
themselves by compromise that the lands 
should not be divided, but that they should 
enjoy the prcfits, could not in lew impart the 
character of impartibility to the estate. Im- 
partibility must arise out of scme special 
tenure orsome general, family, or local custom: 
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Vinayak Waman Joshi Rayarikar v. Gopal 
Hari Joshi Rayarikav (1). Parties cannot 
make an estate impartible which is partible. 
That is opposed to public policy. ' Besides, 
the decision relied upon seems to have been 
made in terms of a ecmpromise in which a 
minor was concerned. The Court’s sanction 
ought to have been obtained to its terms as 
being for the benefit of the minor, under sec- 
tion 462 of the Code of Civil Procedure (Act 
XIV of 1882) then in force. No such sanc- 
tion is proved by the record to have Been ob- 
tained in the manner prescribed by the provi- 
sions of section 462, So the argument of 
res judicat: fails. The lease by defendants 
Nos. 1 and 6 to defendant No. 9 was plainly in 
violation of the long practice as to manage- 
ment, enjoyment, and leasiog which had 
obtained among the co-sharers; the lease 
in question was made without the consent 
of the otber co-sharers, and was, as found by 
the lower Court, not beneficial to them. The 
authorities cited by Mr. Gokuldasto show that 
a lease by one co-sharer binds the other co- 
sharers unless it has done substantial injury 
to the latter or led to the destruction of the 
property, are inapplicable here, where it is 
found —and found rightly—by the lower Court 
upon unimpeachable evidence that all the co- 
sharers had been letting out the lands jointly 
before this lease by defendants Nos.1 and 6. 
As to the deduction of Rs. 12 from the share 
of Surbhai and Rs. 40 out of the revenue of 
the. Hoonda lands, we concur with the Sube 
ordinate Judge both in his reasons and con- 
clusion. We cannot interfere with the order 
as to costs made by the Court below in its 
decree. The plaintiff alone asked for his 
share by partition. The defendants strenuously 
opposed his right. The case is thus taken 
out of the rule that where there is a general 
partition, the costs of all the parties should 
come out of the estate. 

In Appeal No. 18, by defendant No. 19, 
he has been held rightly liable for mesne 
profits after suit. 

The decree is confirmedand both the appeals 
are dismissed with costs, 


Decree confirmed, 
(1) 7201. A 77;5 Bom. L. R, 408; 27 B. 353; 7 C. 
W. N. 409, 
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DHARMA BAL PATIL t. BALAMIYA. 


(s. c. 18 Bom. L; R. 968.) 
BOMBAY HIGH COURT. 
[Secowo Crvm Arrear No. 522 or 1909. 

August 1,1911. : 
Present:—Sir N. G. Chandavarkar, Ke., 
Judge and Mr. Justice Hayward. 
.DHARMA BAL PATIL—APPELLANT 


versus 


BALAMIYA HAJIMIYA—Responpenr. 
Bombay Land Revenue Code (Bom. Act V oj 1879), 
s. 562— Rule under s. 214, Nos. $2, 62, 63 — Occupancy, 
forfeiture of— Occupancy given under Kabuliyat to 
another person—Restoration to previous occupant— 
Power of Coilector. i 
Where an occupancy has been frofeited under 
section 66 of the Bombay Land Revenue Code and 
disposed of by the Collector under Nos. 82 and 
62 of the rules under section 214 of the Code by 
giving ib into the occupation of a person who signs a 
kabuliyatin Form B, the Collector has no power to 
subsequently order the occupancy to be taken from 
that person and restore it to the occupant before 
forfeiture. ' ji 
-Rule 63 empowers a Collector to restore a forfeited 
occupancy to the original occtipant, But when a 
forfeited occupancy has been disposed of by grant to 
a new occupant, it ceases to be a forfeited occupancy 
„and rule 63 no longer has any application. The rule 
states the law applicable to lands which are forfeited 
occupancies, not the.law applicable to those lands 
which, having once been forfeited occupancies, have, 


by disposal according to the rules, become something 
different. ` 


Second appeal from the decision of the 
First Class Subordinate Judge at Thana, in 
Appeal No. 155 of 1908, reversing the decree 


*The section and the rules run as under:— 

Section 66. Arrears of land-revenue due on account 
of land by any Jand-holder shall 
be ‘a paramount charge on the 
holding and every part thereof, 
failure in payment of which 
shall make the occupancy or alienated holding, to- 
gether with all rights of the occupant of holder over all 
trees,crops, buildings and things attached to the land or 

permanently fastened to anything attached to the land 

liable to forfeiture, whereupon the Collector may levy 

all sums in arrear by sale of the occupancy or alien- 

ated holding, or may otherwise dispose of such occu- 

pancy or alienated holding under rules or orders made 

in this behalf under setion 214, and such occupancy 

or alienated holding when disposed of, whether by sale 
as aforesaid, or by restoration to the defaulter, or by 
transfer to another person or otherwise howsoever, 
shall, unles,the Collector otherwise directs, be deemed 
to be freed from all tenures, rights, incumbrances and 
equities theretofoie created in favour of any person 
other than Government in respect of such occupancy 
or holding. 

_ Rule 32 (D). In every case in which a lease 
is not executed under the last proceeding rule an 
agreement, inthe form of Appendix D, shall be 
taken from the person who is to become the registered 





Land-revraue: a 
paramount charge 
on land. 


occupant, and every such agreement shall be endorsed . 


by two respectable witnesses and by the pate] and 
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passed by the Subordinate Judge of Bhi- 
wandi, in Oivil Suit No. 1 of 1907. 

Mr. N. M..Patvardhan, for the Appellants. 

Mr. W. B. Pradhan, for the Respondent. 

Judgment. The facts are that an 
occupancy was first declared forfeited under 
section 56 of the Bombay Land Revenue 
Code, and thereafter it was disposed of by 
the Collector as pravided for by Nos, 32 
ard 62. of the rules made under section 
214 of that Code. It was disposed of by 
giving it into the occupation of the defen- 
dant, who signed a "kabuliyat, in Form 
B appended to the rules. Some years after 
thet, the Collector ordered the same oc- 
cupancy to be taken from the defendant and 
given to- the plaintiff, who had been the 
occupant before the forfeiture. The only 
question before us is, whether the Collector 
His proceedings are 
supported in argument by reliance on rule 
No. 68. Therefore, the question is whether 
that rule empowers a Collector to do such 
a thing. Agreeing with the first Court, and 
differing from the appeal Court, we hold 
that it does not. Rule 63 empowers a 
Collector to restore a forfeited occupancy to 
the original occupant. But when a forfeited 
occupancy has been disposed of by grant 
tos new cccupant, it ceases to be a forfeited 





village accountant of the village in which the land to 
which it relates is sitnate, to the effect prescribed 
below the said form; and the Mamlatdar or Mahalkari 
who takes the said agreement will be held responsible 
for exercising due care in ascertaining the identity of 
tke person signing the same, and their fitness to be 
accepted as occupauts responsible for the payment of 
land-revenue, notwithstanding that the agreements 
have been duly endorsed as hereinbefore required: 
Provided always that no such agreement shall be ' 
necessary when an agreement, in the form of Appendix 


-C, is taken under rule 27. 


Rule 62. If, for any reason, a forfeited occupancy 
is nt sold, the Collector shall either causa the land 
comprised therein to be entered in the records as 
unoccupied and direct that ib be dealt with under the 
rules and orders.in force relating to land of that 
description, or take steps for having it at once 
lawfully assigned for any such purpose as is described 
in section. 38 of the Land Revenue Code, 

Rule 63, Ti shall bein the discretion of the Collector 
to restore any forfeited occupancy at any time on 
pay ment of the arrear in respect of which the forfeiture 


-was incurred together with all costs and charges 


Jawfully due by the defaulter, or, on security being 
given to his satisfaction for the payment of he said 


` arrear, costs and charges within a reasonable period. 


No forfeited alienated holding shall be restored 
without the previous sanction of Gorernmont, 
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occupancy and rule 63 no longer has any 
application. That rule states the law or a 
part of the law applicable to lands which 
are forfeited occupancies; not the law appli- 
` cable to those lands which, having once been 
forfeited occupancies, have, by disposal ac- 
ecrding to the rules, become something 
different. ` 

We allow this appeal, reverse the decree 
of tte lower Appellate Court and restore 
that of the Court of first instance, with 
costs both ofthis appeal and of the appeal 
to the lower Appellate Court on the respond- 
ent, 

Decree reversed. 


[s. c. (1011) 2 M. W. N. 382.) 
MADRAS HIGH COURT. 
SECOND Crvm A.EPEAL No. 540 or 1905. 
July 20, 1908. 

Present:— Sir Ralph Benson, Judge, and 
. Mr. Justice Wallis. 
MAHADEVA IYER AND ANOTHER— 
PLAINIIPFS— APPELLANTS 
versus 


SANKARA SUBRAMANIA IYER— 


DEFEXDANT— RESFONDENT. 

Construction — Decd or Will-—A deed n form cannot 
te treated as a Will, cacept under special circumstances 
— Appointment of a hukdar under a deed irrevocable. 

Where, by a registered deed, A. settled certain 
jmmoveable property on charitable frusts and ap- 
pointed himself as hukdar for life and provided that, 
after his death, his grandson, B., should succeed him 
as hukdar and so on: 

. Held, that the grandson, B., acquired under the 
deed a vested right to tho trusteeship, which took 
effecb in possession at the death ofthe settlor; and 
ihe settlor had no power to revoke the appoint- 
ment of B. before his death. 

It is well settled that if an instrument is a deed in 
form, in order to hold it testamentary or in the 
nature of a Will, there must be something very 
special in the case, and that, unless there are circum- 
stances which compel the Court to treat an instru- 
ment in the form of a deed as a Will, the Gourt 
will not do so. 

Patch v. Shore, 2Dr. & Sm. 589; 72 L.J. Ch. 185; 
9 Jur. (N. 8.) 68; 11 W. R. 142; 7 L. T. 554; 1N. R. 
157, relied upon. i 

Second appeal against the decree of the Dis- 
trict Court of Tinnevelly, in A. S. No. 515 
of 1904, presented against that ofthe Court 
of the Subordinate. Judge of Tinnevelly, in 
O. S. No. 27 of 1903. | 


-Jvdgment.—By a registered deed, : 


Exhibit A, ène Ponnu Sankara Subbaiyar 
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settled certain immoveable property on 
charitable trasts and appointed himself as . 
hukdar:for life and provided that after his 
death, his grandson, Sankara Subramania 
Aiyar; should succeed him as Aukdar, and 
that such grandson and every successive huk- 
dar, should in turn select a successor in like 
manner. Subsequently, the settlor executed 
two deeds, Exhibits B and C, by ore of 


_which he purported to cancel the appoint- 


ment of Sankara Subramania Aiyan as 
‘hukdar, while by the other, he appointed the 
present plaintiff. On the settlor’s death, 
the plaintiffs took possession but were sub- 
sequently, deprived-of possession in proceed- 
ings under section 145, Criminal Procedure 
Code, and then instituted the present suit. 
The District Munsif decided in his favour 
but the lower Appellate Court dismissed the 
suit on the ground that the settlor had - 
no power to revoke the appointment, under 
Exhibit A, of the defendant. For the ap- 
pellant, it is contended that that part of 
Exhibit A which appoints the defendant 
must be regarded as being of a testamentary 
character and so revocable. We are unable 
to accept this contention. It is not contended 
that the whole of Exhibit A is revocable and 
we see no reason why one portion of the deed 
should be held revocable rather than another. 
Farther, it is well settled that if an instru- 
ment is a deàd in form,. in order to hold it 
testamentary or in the nature of a Will, there 
must be something very special in the case 
and that unless there are circumstances 


which compel the Court to treat an instiu- 


ment in the favour of a deed, as a Will, the 
Court willnot do so: Patch v. Shore (1). 
There are no such circumstances in the pre- 
The deed appears to create a 
vested right in the defendant to take effect 
in possession. On thedeath of the settlor, 
‘the provisions as to the succession after the 
defendant's death may be open to objection, 


‘but this cannot affect the provisions as to 
‘the defendants’ succession to which no ob- 


jection be urged. Jt was, of course, open to 
the defendant, as to any other trustee, to 
disclaim the trust conferred on him, but he 
did not do so; and under these circumstances, 


.we are of opinion that the right to the 


trusteeship which became vested in him at 


(1) 2 Dr. & Sm. 689; 32 L. J. Ch. 185; 9 Jur. 
(x. s.) 63; 11 W, R. 142; 7 L, T. 664; 1 N. R. 157, 


- . c - d 


v 


m 
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the date of the deed took effecb in possession 
at the death of the settlor. 
The second appeal is dismissed with 
costs, 
Appeal dismissed. 





(s. c. 13 Bom. L, R. 973.) 
: BOMBAY HIGH COURT. 
Sfftoxp Civin Appeat No. 184 or 1911. 
August 3, 1911. 

P;esent:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
KASSUM GOOLAM HUSSEIN VAZIR— 
- APPELLANT 

versus 


DAYABHAI AMARSI—RESPONDEAT. 

Civil Procedure Code( Act V of 1908), O. XXI, r. 16— 
Eaecut on of decree-—-Assignee applying for execution-— 
Attachment before hearing judgment-debtor’s objection 
unlawful. 

The assignee of a decree applied under rule 16, 
Order XXI, Civil Procedure Code, for notices to the 
transferor and the judgment-debtor. He applied at 
the same time for attachment by siezure of the goods 
of the judgment-debtor in his shop. On' the same 
day, notices were issued by the Court and also 
a warrant of attachment. Before any objection had 
been heard on the part of the judgment-debtor, the 
property was attached in his shop by the Sheriff’s 
officer. Subsequently, the judgment-debtor filed 
objections and after hearing them, the Court held 
that the assignee was entitled te the execution -of 
the decree against the judgment-debtor. 

As regards the proceedings in attachment, the 
lower Courts held that the violation of the provisions 
of the Code was a mere irregularity and consequently 
the attachment should not be set aside: 

Held, that as the objections of the judgment-debtor 
had not been heard, before the attachment was made, 
the attachment was unlawful and must be set aside. 

The Legislature has provided in express terms 
that the decree should not be executed until the 
objections have been heard. Attachment is one of 
the modes provided for execution. 


Second appeal from the decision of the 
District Judge of Thana, in Appeal No. 234 
of 1910, confirming the order passed by 
the First Class Subordinate Judge, at Thana, 
in Darkhast No. 91 of 1910. 

Mr. Manubhai Nanabhai, for the Appel- 
lant. 

Mr. H. C. Coyaií?, with him Mr. 
Deshpande, for the Respondent. 


Judgment. In this case, a darkhast 
for execution was applied for by the assignee 
of ihe decree. 


Rule 16 of Order XXI provides that 


Y. G. 


. : where a decree is transferred by assignment 
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the transferee may apply for execution of 
ihe decree and-the decree may be exe- 
cuted as if the application had been made 
by the decree-holder, subject to this 
proviso that where the decree has been 
transferred by assignment, notice ofthe ap- 
plication for execution shall be given to the 
transferor and the judgment-debtor, and the 
decree shall not be executed until the Court 
has heard their objections, if any, to its 
execution. 

Being aware of the provisions of thet 
rule, the transferee applied on the 18th 
of Jane 1910 for notices to the transferor 
and the judgment-debtor. He applied at the 
same time for attachment by seizure of the 
goods of the judgment-debtor in his shop. 
On the same day, notices were issued by 
the Court and also a warrant of attachment. 
Before any objection had been heard on the 
part of the judgment-debtor, the property 
was attached in his shop by seizure by the 
Sheriff's officer on the 20th of June 1910. 

Then, on the 21st of June, an application 
was made by the judgment-debtor to the 
Court and an order was made that the 
bailiff should not remove the property until 
after the objections had been heard. 


The hearing of the objections commence. 
ed on the 26th of June and the hearing 
was concluded onthe 6th of August, The 
Court then held that the plaintiff was entitl- 
ed to execution of the decree against the 
judgment-debtor. "Thus, it appears that the 
property of the judgment-debtor had been 
attached in execution for a month-and-a- 
half before his objections had been finally 
heard. The attachment was effected in 
the manner most prejudicial to the re- 
putation of the defendant by the open 
seizare of the goods in his shop. It has 
been’ held, however, by the lower Uourts 
that, although the provisions of the Code 
have been violated to the great prejudice 
of the defendant, it is a mere irregularity 
and the proceedings in attachment should 
not be set aside. We cannot agree in 
this view. The Legislature has provided in 
express terms thatthe decree shall not be 
executed until the objections have been heard. 
One of the modes provided by the Code 
for execution of decrees ia by attachment 
and sale of the property. The execution 
of the decree had commenced by the ate 
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‘tachment. We think that this was un- 
lawfull and not merely irregular as the ob- 
jections of the judgment-debtor had not 
been heard. 

We, therefore, set aside the order of the 
lower Appellate Court and dismiss the darkhast 


with costs throughout upon the decrees 
holder. 


Order reversed. 


(8. c. (1911) 2 M. W. N. 384.) 
MADRAS HiGH COURT. 
CrviL APPEAL No. 211 or 1908. 
a March 16, 1911. 
Present:—Si1 Ralph Benson, Judge and 
Mr. Justice Sundara Aiyar. 
BOYANAPALLI VENUGOPALA ROW 
GARU AND oraERS—DEFENDANTS— 
APPELLANTS 
versus 
POTHAPALLI VENKATA NARASIMHA 
“ROW GARU AND ANOTHER—PLAINTIFFS— 


RESPONDENTS. 

Specific Relief Act (I of 1877), s.42—Suit for mere de- 
claration— Scramble for possession and no effective ouster 
of plaintiff—Subsistence Inam granted by zemindar 
jointly to plaintiff's and defendant's ancestors— Such 
Inam not limited to lineal male defendants—B. S8. O. 
57, whether applicabie—Effect of that order. 

Where an inam grant was made as a subsistence 
grant to the ancestors of the plaintiffs and the 
defendant's family, it cannot be assumed, in the 
absence of the original inam grant, that it ceased 
to have operation so far as the plaintiff’s family 
‘was concerned on the death of his adoptive father 
and that it could only pass to lineal descendants 
and not to an adopted son. 

The Board’s Standing Order 57 does not apply to 
acase where the reversionary right belongs to the 
zemindar and not to the Government. 

The Standing Order only gives the Government 
the right to resume ib and does not treat the grant 
as lapsing, even if the Government does not chose 
to exercise its right. . 

Where in a joint holding it is nob proved that the 
defendant has collected more than his share of the 
rents of the village, there is no effective ouster of 
the plaintiff, even if the defendant has taken 
muchilikas from persons who are admittedly the 
tanants of both parties, there is only a scramble for 
possession; and, therefore, the plaintiff's suit for mere 
declaration is maintainable. 

Chinnamal v. Varadarajulu, 15 M. 807, followed. 


Appeal against the decree of the District 
Court of Kistna, in Original Suit No. 9 of 
1907, dated the 4th September 1908. 

Facts.—Plaintiff sued for a declaration 
of his title to a half share in the Mokhasa 
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Village of H, which had been granted by the 
zemindar ot Nuzid as a subsistence grant joint- 
ly to the ancestors of the plaintiff's and defen- 
dant's families. The District Judge decreed 
his claim. The defendants appealed. They 
contended:—(1) that the village being an 
unenfranchised subsistence nam, it could 
only pass to the direct lineal male heirs of 
the last holder; and the plaintiff being an 
adopted son, cannot inherit it; and that it 
passed by survivorship to the defendant, 
the representative of the other grantee; and 
(2) that most of the tenants having attorned 
to the defendant and executed muchilikas 
to him, he should be taken to be in exclusive 
possession of the village and the plaintiff's 
suit for mere declaration is not maintain- 
able. 

Mr. T. R. Ramachandra Iyer, for the Ap- 
pellants. 

Mr. T. Prakasam, for the Respondents. 


Judgment.—two points are argued 
in this appeal. The first point is, that ac- 
cording to the terms of the grant of the 
inam, the plaintiff had no title to succeed 
on the death of his adoptive father. No in- 
strument of grant is produced. We cannot 
assume that the grant ceased to have opera- 
tion, so far as the plaintiff's family was con- 
cerned, on the death of his adoptive father. 
The Standing Order of the Board of Revenne 
cited on the appellant’s bahalf is not ap- 
plicable to this grant, as the Government 
does not claim the right of resumption, and 
ib was nob contended in the lower Court 
that the reversionary right belonged to Gov- 
ernment. The Standing Order, in our opinion, , 
moreover, only gives the Government the 
right to resume a grant in the circum- 
stanceg mentioned therein, and does not 
treal the grant as lapsing, even if Govern- 
ment does not choose to exercise its right of 
resumption. 

The second contention is that the defendant 
is in possession of the whole or the larger 
portion of the village and that a suit for a dec- 
laration is, therefore, not maintainable. It 
is conceded that thirty-two of the ryots 
have executed  muchzlikas in the plaintiff's 
favour. A larger number has formally attorned 
to the defendant. [t is nob proved, how- 
ever, that he has collected more than his share 
of rents of the village. The defendant has 
to prove effective ouster of the plaintiff, and, 
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where both the parties are scrímbling for 
possession, we are not prepared to hold that 
ouster can be proved by merely taking 
muchilikas from persons who are admittedly 
the tenants of both. 

The evidence shows that the defendant 
has been attempting to oust the plaintiff, 
but not that he has succeeded in doing 
so. The ce3eis similar to Chinnammal v. 
Varadtirajulu (1). 

We. dismiss the appeal with costs. 


Appeal dismissed, 
(1) 15 M. 307, 





(s. c, 13 Bom, L. R. 909.) 
BOMBAY HIGH COURT. 
First Cryin Appear No. £6 or 1899. 
July 31, 1911. 

Present:— Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
MOTILAL VIROHAND-—A»PxzLLANT 
versus 
CHANDRASANGJI HIMATSINGJI— 
RrSrONDENT. 

Civil Procedure Code (Act V of 1908), ss, 47, 145— 
Execution of decree —Surety bond jor performance -of 
decree or restitution of property—8Bwit to enforce surety’s 
liability is matintainable— Practice. 

Where a surety-bond has been passed for the 
performance of a decree or as security for restitution 
in the event of a decree being reversed, the liability 
of the surety under the bond can be enforced by a 
separate suit. It is not necessary for the obligee to 
enforce the bond by a proceeding in execution. 

Abdur Kadir v. Baboo Hurree Mohun, 6 N. W. P. 
261, followed, 

First appeal from the decision of the First 
Class Subordinate Judge of -Ahmedabad, in 
Suit No. 465 of 1907. 

Mr. G. S. Rao, for the Appellant. 

Mr. G. K. Parekh, for the Respondent. 

Judgment.—Onthe 2ist of June 1899, 
an application was made to the High Court 
praying that execution of the decree of the 
High Court in Appeal No. 20 of 1898 from 
an original decree of the Assistant Judge of 
Broach might be stayéd pending disposal of 
theappenl preferred by the petitioner to Her 
Majesty in Conneil: 

The application for stay was refused but 
it was ordered that Mohansangji Hamirsangji, 
the successful appellant to the High Court, 
should, before he was allowed to exe»ute the 
decree, give security to the extent of the move- 
able property and mesne profits of the im- 
moveable property for three, years, 
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In conseqaence of this order Hemchand 
Mulehand and Motilal Virehand executed a : 
bond to tre Assistant Judge of Broach on 
the 26th of^ August ` 1899 agreeing with the 
Court as follpws:— In case the order passed 
by the Honourable the High Court in Appeal ' 


No. 20 ot 1898 be aside in the appeal 
preferred by the said defandants to the Privy 
Council, and the possession% the moveable ' 


property is ordered to be restored then the 
plaintiff Thakor Mohansangji \Hamirsangii : 
shall give back to the defendant} the whole - 
of the moveable property of which the plain-— 
tiff Thakor Mohansangji Hamirsangji may 
have come in possession.” 

Now, after the execution of that bond an 
application for execution which had been 
filed by Mohansangji was dismissed by the 
District Judge on the ground that it was 
not in proper form, and on the next day, the 
31st of August 1899, the High Court ordered, 
on an independent application of Mohansangji, 
thab the sum of Rs. 10,000 whieh had been 
paid in by the Collector as Manager of the. 
property in suit should be paid to Mohan- 
sangji on the Registrar being satisfied that 
the secarity had been furnished. ' 

The appeal to the Privy Counsil was suc- 
cessful and the presenb suit was filed to re- 
cover the sum of Rs. 10,009 paid to Mohan- 
sangji as above stated. 

The defendants are the execubants of the 
surety- bond. 

Two points have baen taken in objection. 
to the suit. First, it is said thatthe oblizee 
of the bond must procaed in execution 
against the obligor where the bond is passed. 
as security for restitution in the event ofa 
decree being reversed, and that no suit based 
upon such a bond can bə maintained, and, 
secon'lly, it is said that if the first objection 
is a good one the Court would be prevented 
by considerations of jurisdiction from con-. 
verting this suit into a proceeding in execa- 
tion to enforce the bond against the, surety. 

To deal with the last point first; the de- , 
fendants live in Ahmedabad and in conse-/ 
quence of their residence in that Wt 
they have been sued in the Court of the, 
first Class Subordinate Judge of Ahmedabad.: 
The decree has to be executed in the first 
instance by the District Court of Broach, 
and has not been transmitted for execution 
to the Court of the first Class Subordinate 
Judge, Ahmedabad, therefore, ib is said, there 
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£ 
is an objection to converting the suit into a 
proceeding i in execution. 

In the view that we take of the die thab 
objection cannot prevail, for, we think that, 
assuming that the bond could be &ntorced by 
a proceeding in execution, ib is Tht necessary 
for the obligee to de d procedure. 
He may file a suit upfn the contract contain- 
ed in the bond. "a 

That was the fiew which was taken many 
years ago by the Allahabad High Court in 
Abdul Kadir gr. Baboo Hurree Mohun (1), and 
it is a vi which does nob appear to have 
been controverted definitely in any of the 
many subsequent decisions to which reference 
has been made. 


Reliance is placed upon the decisions of 
this High Court in Venkapa Naik v Baslinga- 
pa (2); Kusaji v. Vinayak (8); and Jamsedjt 
v. Bawabhai (4) and we'are asked to infer 
from them that ihis suit will not lie. We 
do not think that any such inference can be 
drawn. ln Venkapa Naik v. Baslingapa (2), 
the Subordinate Judge was of opinion that 
the provisions of section 253 of the Code of 
Civil Procedure of 1882 could not be ex- 
tended in their operation to the case of a 
person who became a surety for the fulfil- 
ment of the decree in appeal. He held that 
the proper mode of proceeding against the 
surety was'by a regular suit and not bya 
summary process in execution, and he, there- 
fore, refused to issue execution against the 
surety. On appeal it was contended on be- 
half of the appellant, that there was nothing 
to be gained by driving the decree holder to 
& regular suit against the surety, that it 
would te only prolonging litigation unneces- 
sarily, and that the authorities showed that 
the l'ability could be enforced by proceeding 
in execution. Mr. Justice West in delivering 
the judgment of the Court said: “The cases 
cited in argument make it clear that under 
Act VIII of 1859 and the supplemental Act 
XXIII of 1861, the ordinary mode of enforc- 
ing payment by a surety was by summary 
process in execution, not by means of a sepa- 
rate suit,” and he held that there was no 
objection to following the same procedure 
in cases under section 546 as under section 
253. 

(1) 6 N. W.P. 261 

(2) 12 B. 411. 


(3) 23 B. 478. 
(4) 25 D. 409, 
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In Kusai'v. Vinayak (3), there is a dictum 
of Mr. Justice Parsons that this Court had 
decided that the mode of enforcing payment 
by surety is by summary process in execu- 
tion and not by means cf a separate suit. 
That is an inaccurate statement of what was 
said by Mr. Justice West in Venkapa Naik 
v. Baslingapa (2). It omits the word "ordi- 
nary” which in connection with the argu- 
ment addressed to us is very maferial. 
There is nothing in the decision in Venkapa 
Naik v. Baslingapa (2), which should induce 
us to hold that a suit will not lie to enforce 
the surety-bond even in a case where the 
ordinary mode of proceeding would be in 
execution. 

Under the present Code of Civil Proce- 
dure where any person has become liable 
as surety for the performance of any decree, 
or for the restitution of any property taken 
in execution of a decree, the decree or order 
may be executed against him to the extent 
to which he has rendered himself person- 
ally liable in the manner herein provided for 
the execution of decrees, and such person 
shall, for the purposes of appeal, be deemed 
a party within the meaning of seclion 47. 

_ That, however, does not, we think, involve 
the coaclusion that a suit cannot be filed 
upon the’ contract created by the surety- 
bond. 

We, therefore, agree with the learned 
Subordinate Judge in thinking that this suit 
will lie. 

Then it is contended that the Rs. 10,000, 
the recovery of which is the object of the 
suit, is nob money realized in execution, and, 
therefore, the sureties are not liable to^ re- 
store it. WA 

lt is to be observed, however,” “that the 
sureties do not confine their liability to 
money realized in execution but they con- 
tract that the plaintiff Mohansangji shall 
give back to the defendants the whole of the 
moveable property of which the plaintiff 
may have come in possession. These words 
cover, in our opinion, the Rs. 10,000. We 
affirm the decree and dismiss the appeal with 
costs. 

Decree confirmed. 
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Tā. c, (1911) 2 M. W.N, 383.] 
MADRAS HIGH COURT. 
Civiu APrrAL No. 120 or 1908. 
February 23, 1911. - 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. | 
: DEHERAM BULLEYA, MINOR, BY NEXT 


FRIEND, MHDAVAKAPU SITARAMIAH— 


PLAINTIFF—À PPELLANT 
versus 
| SOMANCHI SEETHARAMAYYA AND 


orBERS—DarENDaNTS— RESPONDENTS. 

Hindu Law—Mincr—Testamentary incapacity—Evi- 
dence Act (I of 1872), s. 82—Statement of a deceased 
relative as to age — Admissibility of such a statement. 

The statement of a‘ deceased maternal grand. 
father of a testator, is admissible in evidence to 
prove the latter's age. 

Oriental Government Security Life Assurance Co. 
Ld., v. Narasimma Chari, 25 M. 183, followed. 

A Hindu minor is not competent to make a Will. 

Subbayya v. Kondayya, 16 M. 135, followed. 


Appeal against the decree of the District 
Court, Godavari, dated 31st March 1908, in 
O. S. No. 3 of 1907. 

Mr. T. Ramachandra Row, for the Appel- 
lant. 

Mr. T. Parkasam, for the Réspondents. 

Judgment. we agree with tha 
lower Coart ia its finding on, the 2ad issue; 
and, therefore, consider it unnecessary to de- 
cide the lst issue. The defence Ist witness 
says at the time of Exhibit III, the mater- 
nal grandfather of tha adopted boy, 7. e., the 
testator in the present case, stated that the 
age of the boy in this case at that time was 
ten. It is most unlikely that in a deed of 
adoption, the age of tha adopted boy would 
be stated as 10, ^if ib was then really 14. 
The statement of the maternal grandfather 
is admissible to prove the testator’s age, see 
Oriental Governmant Security Life Assurance 
Company Limitel v. Narasimmachary (1). 
Exhibit D, the school register, has not been 
. proved. A minor is nob competent to make 
a Wil: Subbayya v., Kondayya (2). The 
&ppealis dismissed with costs. 


Apgeil dismissed. 
(1) 25 M. 183. - 
(2) 16 M. 135. 
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AHMEDABAD MUNICIPALITY 4, RAMJI KUBER., 


(13 Bom. L. R. 914.) 
BOMBAY HIGH COURT. 
SECOND Civit, Arrear No.9 9 or 1909. 
August 3, 1911. 
Present: —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
Tus AHMEDABAD MUNICIPALITY — 
ÁFPELLANT 
versus 


RAMJI KUBER-— RESPONDENT. 

Bombay District Municipul Act (Bom. Act HI of 
1901), s. 96 (2, (3) (a), (4) (a) (/)— Application for 
constructing new building — Erection of balconies — Pro- 
visional order by Municipality— Effect and duration of 
order--Balconies erected after expiry of month from 
order—'' Any provisional order". 

On 3rd July 1908, the plaintiff applied to the 
defendant Municipality for permission to re-construct 
his house, building balconies on two sides. On the 
25th July the Municipality gave the plaintiff per- 
mission to re-build his house; as regards the building 
of balconies the permission-note said that the matter 
was referred to the Managing Committee and until 
the permission of that body was granted, plaintiff 
was not to re-constract them. 

Then, for a period of practically one year, the 
Municipality did nothing. At some time during 
this protracted "interval, the plaintiff built his 
balconies as proposed. This was reported to the 
Municipality on 15th July 1904 and, on the 4th 
August, that body called upon the plaintiff to remove 
Plaintiff brought this suit ‘for an in- 
junction against the Municipality restraining them 
from removing his balconies : — 

Held, that the order of 25th July 1903 should not 
be referred to sub-section (2) of section 96 of the 
Bombay District Municipal Act, 1901. The order, 
if it is to be regarded as possessing any legal validity 
at all under the Act, must be referred to sub-section 
(8) (a) of section 96: the order was not valid beyond 
a period of one month from its issue, on the expriy 
of this period plaintiff became entitled to proceed 
with the proposed work. 

Under the Bombay District Municipal Act, an 
applicant is not to be restrained from proceeding 
with his work merely because a provisional order, 
which is expressly limited to one month, may have 
been issued months, or even years, earlier. 

The words “any provisional order" in sub-section 
(4)e(a) (i) refer only to a subsisting provisional 
order. 

Second appeal from the decision of the 
Additional First Class Subordinate Judge, 
at Ahmedabad, in Appeal No. 239 of 1908, 
reversing the decree passed by the Subor- 
dinate Judge of Ahmedabad, in Civil Snit 
No. 672 of 1906. 

Mr. L. A. Shah, for the Appellant. 

Mr. T. R. Desai, for the Respondent. 

Judgment.—On 8rd July 1903 the 
plaintiff, who is the respondent before us, 
applied to the defendant Municipality for 


permission to re-constract his house, buliding 
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baleonies on the southern and eastern sides. 
On the 25th July 1908 the Municpality, by 
the written “permission note," Exhibit 33, 
gave the plaintiff permission to re-build his 
house according to the plan submitted, but 
in the body of the note no reference was made 
to the question of the proposed balconies. 
This omission was, however, supplied by a 
postscript, which ran as follows: As re- 
gards the building of balconies, your applica- 
tion is placed before the Managing Committee 
for decision whether the permission should or 
should not, be granted. Therefore, until this 
permission is granted, you must not do any 
work in this respect." Then, for a period of 
practically one year, t.e., until the 15th July 
1904, the Municipality did nothing, having, we 
are informed, lost or mislaid the papers. At 
some time during this protracted interval, the 
plaintiff built his baleonies as proposed. This 
was reported to the Municipality on 15th July 
1904, and, on the 4th August following, that 
body called upon the plaintiff to remove the 
balconies. After an unsuccessful petition to 
the Municipality praying them to re-consider 
their decision, the plaintiff brought this suit, 
in which heseeks for an injunction against 
the Municipality restraining them from re- 
moving his balconies. 

In the Court of first instance the suit was 
dismissed with costs, the Subordinate Judge’s 
decision being based upon the broud ground 
that the structures had been erected although 
the Municipality’s permission had been ex- 
pressly withheld. It was inferred that the 
circumstances justified the application of those 
powers of demolition which are conferred on 
the Municipality by sub section (5) of section 
96 of the Bombay District Municipality Act, 
1901. 

The plaintiff appealed to the District Court, 
where the learned Subordinate Judge, A. P., 
made a decree in his favour, being of opinion 
that the Municipality’s order of 25th July 
1908 must be considered as a provisional 
order issued under sub-section (3) (a) of 
section 96, and, in consequence, not valid 
beyond a period of one month from the date 
of its issue. 

_ Against this decree the present appeal is 
brought by the Municipality, and on their 
behalf it is contended thatthe order of 25th 
July 1903 should be referred to sub-section 
(2), and not to sub-section (3) (a) of section 
96, Weare, however, of opinion that the 
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order is not ofie which could have been issued 
under sub-section (2). That sub-section pro- 
vides for a variety of orders which may ba 
passed by the Municipality ; bat the only 
words inthe sub-section which, we think, 
could conceivably be invoked in aid of 
the particular order in question, are those 
which empower the Municipality to issue 
“such orders not inconsistent with the Act as 
they think proper with reference to the work 
propsed". But, in our opinion, an order direct- 
ing au indefinite delay—in this case a 
delay extending to one year—is incosistent 
with the Act. That, we think, is mado clear 
by sub-sections (3) and(5) which, in allowing 
the issue of a provisional order, strictly limit 
its duration to one month, and penalise only a 
person who begins to build without awaiting 
the legal orders of the Municipality issued 
under section 96. Reading the section as a 
whole, we have no doubt that one of the objects 
cf the Legislature was to discountenance just 
the kind of uvreasonable dilatoriness which 
this case illusrates. 

Then, it was argued for the Municipality 
that the order of 25th July 1903, even if it 
does not fall within sub-section (2), certainly 
cannot be ascribed to sub-section (3) (4), 
because the provisional orders contemplated 
by this latter sub-section must be passed by 
the Municipality “before issuing any orders 
under sub-section (2)"; whereas, in this case 
we have buta single set of orders embodied 
in the "permission note” of 25th July. Jiven 
ifthis argument were sound, however, it 
would be no answer to the plaintif, for the 
only result would be that the orders would be 
invalid as falling outside the provisions of the 
Act altogether. But it appears to us that the’ 
argument is not sound. We think the true 
view of these orders aud the view most 
favourable to the Municipality, is to regard 
them as consisting of two distinct and sever- 
able parts. The main body of the communi- 
cation may rightly be referred to sub section 
(2), inasmuch as it conveys permission to 
re-construct the house according to the plan, 
subject tocertain conditions. But the ques- 
tion of the balconies was treated by the 
Municipslity as a separate matter, and their 
order in this respect must be referred to sub- 
section 3 (a) if it is to be regarded as possess- 
ing any legal validity at all under the 
Act. Itisatemporary or provisional order 
directing that the intended work ghallnot be 
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proceeded with until the Managing Commit- 
tee have come to a decision; and the only 
authority discoverable in the Act for such an 
order is sub-section (3) (a), which provides 
for the issue of "a provisional order directing 
that for a period, which shall not be longer 
than one month from the date of sach order, 
the intended work shall not ba proceeded 
with." 

No difficulty is created by the fact that a 
provisional order must precade the issue of 
any order under sub-section (2) because no 
order under sub-section (2) was issued in re- 
gard to the baleonies. It follows, therafore, 
that, after the expiry of one month, this order 
as to the balconies was spent, and under sub- 
section (4) the plaintiff therenpon became 
entitled to proceed with the proposed work. 
For sub-section (4) enacts that an applicant 
shall be entitled to proceed with his intended 
work in case the Municipality, within one 
month from the receipt of the notice or 
application, have neither passed orders under 
sub-section (2) nor issued under sub-section 
(3) any provisional order. No orders under 

` sub-section (2) were passed as to these bal- 
conies, and though, no donb, a provisional 
‘order had been issued a year previously, we. 
eanüob think that order had, under the 
section, any prower to restrain the plain- 
tiff from building. For, by the very nature 
of it, as defined in sub-section (3) (a), its 
operation was limited to the period of- one 
month, and sub section (5), which deals with 
cases where an appliean5 is bound to await 
farther orders, is careful to provide that such 
orders must be legal orders. We take ib, 
therefore, that under the Act an applicant is 
not to be restrained from proeseding with his 
work merely. because a provisional order, 
which is expressly limited to one month, 
may have been issued months, or even years, 
earlier. Thus, in order to avoid a plain 
contradietion, and to give effect bo the sec- 
tion as & whole, we must read the words 
“any provisional order” in sub-section (4) (a) 
(4) as rvefer.ing only to a subsisting pro- 
visional order. There was no such order in this 
case, and, therefore, the applicant was entitled 
to the liberty of proceeding allowed by sab- 

, section (4). 

We affirm the decree of the Court below 
and dismiss this appeal with costs. 


Decree confirmed. 
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[s. c. (1911) 2 M. W. N. 386.] 
MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 3 or 1910. 
September 18, 1911. 

Present; —Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 

SALEM TOWN BANK, sy SECRETARY 
G. GURUMOORTHI NAIDU-—PzAINTIFF— 
APPELLANT 
versus 
VARADAPPA CHETTI AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 53— Order 
under old Code—New Code, different rule—Appellate 
Court— Power to reverse order. 

An Appellate Court cannot reverse an order of the 
lower Court passed under an old Code on the ground 
that, since then, a different rule has been enacted 
by the new Code. 

Appeal against the appellate order of the 
District Court of Salem, dated 12th Novem- 
ber 1909 in Appeal No. 117 of 1908, pre- 
sented against the order of the Court of 
the Principal District Munsif of Salem, 
in Original Petition No. 227 of 1906, in 
Original Suit No. 113 of 1894. 

Dr. S. Swaminadhan, for the Plaintiff. 

Mr. D. A. Gosindaraghva Acyar, for the De- 
fendants, 

Judgment.—tThe old Code of Civil 
Procedure was in forca when the first Court 
passed its order, and the Appellate Coart 
could not reverse the order on the ground 
that a different rule has been enacted by the 
new Code since the date of passing of the 
order by the Court of first instance. ` 

The new Code, by section 53, has now 
laid down the practice to be followed on 
the point in question. Dr. Swaminadhan 
argues that the rulings of this Court under 
the old Code, which go so far back as 
Zemindar of Sivagiri v. Alwar Ayyangar (1), 
are wrong. The question is one purely of 
procedure and we think it is too late to re. 
open the question now. 

The appeal is dismissed with costs, 


Appeal dismiss:d. 
(1) 3 M. 42, 
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(s. c. 18 Bom. L. R. 920.) 
BOMBAY HIGH COURT. 
ORIGINAL Civiu Suir No, 75 or 1911. 

. July 16, 1911. 
Present: —Mr. Justice Davar. 
PAYNE asp Co.—PrAINTIFF—ÁÀ PPELLANT 
versus 


PIROJSHAH ‘NUSSERWANJI PATEL— 


DEFENDANT— RESPONDENT. 

Costs—Suits for dissolution of marriage—Costs of 
wife payable by husband— Husband's liability to wife's 
Solicitors— Costs as between Attorney and Olient— Costs 
not limited to amount paid into Court or secured by 
husband —Solicitor's duty to recover costs from husband 
in the first instance—Parsis — Common law of England 
applicable to Parsis—Parsi Marriage and Divorce Act 
(XXV of 1805), s. 31, scope of—Table of fees framed by 
High Court—Costs between party and party. 

The Common Law of England applies to the Parais 
who inhabit the town and island of Bombay, 


Nanroji v. Rogers, 4 B. H. C. R. 1, followed. 

Under the Common Law of England, the wife is 
entitled to pledge her husband's credit and defend 
herself at his costs in any action that he may file 
against her for dissolution of his marriage with her. 

The foundation for the Common Law rule is, that 
where the wife finds it necessary to protect herself 
and her interest, more especially if she is attacked 
by her husband, she ought to have the means to do 
80.and is, therefore, entitled to pledge her husband's 
credit for all proper and reasonable costs necessary 
to defend herself. Itis not necessary, in order to 
charge the husband, that the wife should be 
successful in the proceedings but the costs must be 
incurred reasonably. 

Proby v. Proby, 5 C. 357; 5 C. L. R. 1 and Young v. 
Young, 23 O. 916 note, dissented from. 

Mayhew v. Mayhew, 19 B. 298, relied upon. 

The costs of the wife payable by the husband are 
not limited to the amount paid into Court or secured 
by the husband for that purpose. 

Robertson v. Roberison, (1881) 6 P. D. 119; 51 L. J. 
P. 5; 45 L. T. 237; 29 W. R. 888, followed. 

The wife's Solicitors must make all efforts to 
secure their costs from their real debtor, the husband, 
before they can be allowed io apply a charging order 
against wife's property recovered or preserved in 
the guit through their exertions. 

Harrison v. Harrison, (1888) 18 P. D. 180; 68 L. J. 
P. 28; 60 L. T. 39; 36 W. R. 748, followed. : 

The provisions of section 33 of the Parsi Marriage 
and Divorce Act, relate merely to orders pending 
the suib and the payments contemplated in this 
section are merely payments during the suit. The 
section does not in any way limit or qualify the 
liability of the husband to the wife's Solicitors. 

The table of fees framed by the High Court under 
the Act, contemplates merely party and party costs 
as between the parties to a Parsi Matrimonial Suit 
and does not touch the right of wife's Solicitors to 
recover from the husband their Attorney and client 
costs as necesgaries supplied by them to the wife. 

A wife’s Solicitor may sue the husband for extra 
costs, de., cosis reasonably incuricd by him beyond 
the costs taxed and allowed as between party and 
party. The! Solicitor’s Commen Law right to sue 
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the husband ig not to be limited to the statutable 
rights and remedies for costs given to the wife 


under the Divorce Acts. 

Messrs. Strangman (Advocate-General), 
Inverarity, Lowndes and Davar, for the Plain- 
tiffs. 

Messrs. Raikes and Talayarkhan, for the 


Defendant. 


Judgment.—tThis case is an off- 
shoot of Case No. 8 of 1910 filed in the Parsi 
Chief Matrimonial Court by the defendant 
Pirosha Nusserwanji Patell against his wife 
Soonabai and which was heard before me 
in July last. Fora correct appreciation of 
the questions in dispute in this suit, it is 
necessary to set out shortly the facts and 
circumstances of that case. The parties at the 
heariug of this suit agreed that I should treat 
all the papers in that case as papers before 
the Court in this suit. 

In the Matrimonial Suit, the defendant 
in this sait Pirosha charged his. wife 
Soonabai with having committed adultery 
with the co-respondent therein and prayed 
for & decree for the dissolution of his marriage 
with her. Soonabai denied adultery with 
the co-respondent but admitted that she 
was compelled to have illicit intercourse with 
Pirosha’s father, that Pirosha knew of this 
and connived at it and that he had condonsd 
the offence. It was contended on her behalf 
that if the husband had been guilty of con- 
nivance and condonation as alleged by her, 
he was nob entitled to succeed, even though 
adultery with the co-respondent or with 
other persons were proved against her. The 
fight between the parties at the outset was 
most acrimonious. The plaintiff applied for 


- ecmmissions to examine his witnesses at 


Bangalore, Madras and  Ootacamund and 
those commissions had to be granted. These 
commissions were executed and voluminous 
evideace was recorded. The case came on for 
hearing on the 4th of July. A suggestion from 
the Court, that in view of the fact that there 
were children of the marriage, it was desirable 
to avoid in some way the unpleasant trial 
of a most unpleasant action, was not accept- 
ed. The hearing proceeded and the case was 
heard on the 4th, 5th: and the 6th of July. 
At 1.35 on the third day of hearing, I was 
informed that the parties were settling their 
differences and I was asked to give them 
time till 3-30, r.m. This was done. At the 
re-assembling of the Court, I was asked to 
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record the following decree by ognsent of all 
the three parties :— 

" Suit dismissed. All allegations made by 
the parties to the suit against other party or 
parties and all allegations made by the de- 
fendant against her father-in-law Nusserwanji 
unreservedly withdrawn. Plaintiff to pay 
defendant's costs of the suit. No other order 
as to costs. 

“Phe above order relating to costs to be 
without prejudice to any right the defend. 
ant's Attorneys may have in law to recover 
their Attorney and client costs from the 
plaintiff.” 

The last reservation in favour of Soonabai's 
Solicitors is embodied in the decree. 

Though the recorded decree was merely 
a dismissal of the suit, every eloborate term 
was arranged between the husband and wife 
and a rough draft.of those terms was read 
out to me before I recorded the decree. 


carried out by Soonabai and the plaintiff 
Pirosha applied to me for a rule calling upon 
her to show cause why the decree should not be 
seb aside and the trial proceeded with on the 
ground that she had fraudulently obtained 
the dismissal of the suit by agreeing to 
terms which she never intended to carry out. 
When therule eame on for hearing, better 
counsels seemed to have prevailed and 
Soonabai carried out the terms of the com- 
promise, sa that the rule had to be dis- 


charged. But her conduct after decree seem-- 


ed to me to have been reprehensible and I 
directed that she should bear her own costs of 
the rule. 

The plaintiffs in this suit, Messrs. Payne 
and Company; were Soonabai's Solicitors in 
the matrimonial sait. They have filed this 
suit against Soonahbai’s husband. In their 
plaint, after setting out the material facts of 
the matrimonial suit, they say :— 

“That they supplied to the said Ssonabai 
the necessaries for the purposes of her defence 
aforesaid and matters connected with and 
incidental thereto and the plaintiffs’ bill of 
eosts amounts to Rs. 19,904-7-4 which the 
plaintiffs claim to recover from the defen- 
dant as necessaries supplied to his ‘wife 
* * and for which the defendant is liable 
to pay.” : 

The defendant in his written statement 
raises various defences to the action and 
pays i— 
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"That the greater portion of the costs 
incurred by the plaintiffs on behalf of the 
defendant were unnecessary and extravagant 
having regard to the financial position of the 
said Bai Soonabai and of the defendant and 
should not be allowed as claimed.” 

Later on the defendant submits :— 

“That he has no means whereout te make 
any payment and if a decree is passed against 
him the defendant should be allowed to pay 
the same out of his salary which at present 
amounts to three hundred rupees a month, 
out of whick he pays Rs. 100 a month to 
the said Bai Soonabai under the said deed 
of compromise." 

With reference to the defendant's com- 
plaint that the costs incurred on behalf of 
his wife were unnecessary and extravagant 
and that he has no means whatever to make 
any payment, it would be interesting to 
notice that the plaintiffs allege that he had 
retained six leading Counsel and had himself 
incurred costs which they believe amounts to 
Rs. 36,000. The defendant does not deny 
the allegation that he had retained six 
leading Counsel and though he says he did 
not incur costs to the extent of Rs. 36,009, 
he does not say how much his own costs 
amount to. On turning to my notes I find 
that five Counsel appeared for him at the 
hearing excluding Mr. Lowndes who had 
appeared for him with two other Counse! in 
Chambers on an interlocutory application. 
On behalf of his wife, only one Counsel was 
instructed throughout, Various applications 
were made to me in that suit in Chambers, 
such as for further particulars, discovery, in- 
spection, security for costs, etc., and if they had 
been entertained or encouraged, ths costs 
would have increased very considerably. 

The main question in this suitis, whether 
bhe plaintiffs, Messrs. Payne & Co., are entitl- 
ed to maintain this suit against their client’s 
husband and recover from him their costs as 
between Attorney and client as necessaries 
supplied by them to his wife. 

It will clear the ground at the outset to 
state that ib is n:t contended on behalf of the 
defendant in the present saib that his wife 
had any sperate property before he filed his 
suib against her. All she then had were or- 
naments worth about Rs, 3,000 which were 
presented to her on her marriage, and was, 
under the Rulings of the Bombay High Court, 
the joint property of the husband and the 


556 


PAYNE AND OO, v. PIROJSHAH. 


wife. About half of those ornaments she had 
disposed of for the expenses of herself and 
her children, between the time she was sert 
out of her father-iu-law's house and the time 
this snit was filed. The remaining ornaments 


` worth about Rs. 1,500 she deposited with her 


Solicitors and they have possession of them 
under the'compromise effected in the suit she 
became the owner of those ornaments and be- 
came entitled to other ornaments of the value, 
according to Mr. Dinsha’s evidence, of about 
Rs. 6,000. These also arein the possession 
of the plaintiffs. The defendant ` contends 
that the Solicitors ought to look to these or- 
naments for their Attorney and client costs. 
Soonabai’s father, who is a Government pen- 
sioner, is & man of very small means and he 


“paid to her Solicitors from time to time small 


sumsof money aggregating to Rs. 2,400. 
The defendant contends that that sum also 
should be appropriated by the plaintiffs to- 
wards their claim in the firstinstance. These 
questions are raised in issue No. 9 and will 
deal with those questions after I have dealt 
with the main question in the suit as to the 
defendant’s liability to pay the Solicitor and 
client costs claimed by the plaintiffs from 
him. Both the learned Advocate-General and 
Mr. Raikes have argued this case before me 
with much earnestness and spared them- 
selves no pains to put their contentions be- 
fore me with force and clearness.. They have 
drawn my attention to numerous cases bear- 
ing.on the questions under discussion and 
pointed out with great fairness all cases both 
favourable and otherwise to the respective 
views they advocated. 

I am afraid it is too late in the day now to 
raise the question as to whether the Common 
Law of England does or does not apply to the 
Parsis who inhabit the town and island of 
Bombay. In Naoroji v. Rogers (1), Westropp, 


J., held that it did and that case has been fole | 


lowed by a series of decisions of this Court 


' holding that, except where thereis special legis- 


lation affecting the community, the Common 
Law of England applied tothe Parsis residing 
in the Presidency Town of Bombay. The 
authorities leave no doubt whatever that 
under the Common Law of England the wife 
is entitled to pledge her husband's credit and 
defend herself at his cost in any action that 
he may file against her for dissolution of his 
marriage with her. The result of all the 


(1) 4B. H. C. R. 1. 
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most important cases on the subject is admir- 
ably summed” up in Halsbury's Laws of Eng- 
land, Vol. XVI, at pages 428 and 499, where 
ibi is stated as folows:-— 

“A wife who is deserted by her husband, or 
is turned away by him without adequate cause 
or is compelled to leave him in consequence of 
his misconduct, has, by implication of law, 
authority to pledge his credit for the costs of 
taking legal advice, and for costs as between 
Solicitor and client of and in connection with 
such legal proceedings as may be necessary 
for her security and protection or as may 
reasonably be incurred in taking proceedings 
against him." 

“A wife also has authority, by implication 
of law, to pledge the credit of her husband for 
costs paasonably incurred by her in regpect of 
the prosecution or defence of proceedings for 
a dissolution of the marriage instituted by her 
or by her husband or in respect of proceedings 
for a judicial separation, the Solicitor acling for 
her being entitled, in the event of success, to 
sue the husband for all the extra costs reason- 
ably incurred beyond those allowed on taxa- 
tion between party and party. 

It is not necessary, in order to charge the 
husband, that the wife should be successful 
in the proceedings but the costs must be in- 
curred reasonably." g 

Every one of the propositions laid down iu 
the paragraphs I have cited above are based 
on good authority aud I have seb out the pas- 
sage tn extenso asit willsave me the trouble 
of discussing these cases Separately. Al- 
though in law itis not necessary that the wife 
Should be successfol in the proceedings in 
order to enable her Solicitors to charge the 
husband, it is to be noted that in the case be- 
fore the Chief Parsi Matrimonial Court ‘the 
wife came out of the proceedings sapremely 
triumphant and to me, who was familiar with 
every move in the case, it was clear that the 
triumph was mainly due to the exertions of 
the Solicitor Mr. F. E. Dicsha who attended 
to her case. There were very ugly charges 
made against her and voluminous evidence 
was recorded against her on the commissions 
issued by the Court. Nothing that could be 
done for the husband was leftundone and yet 


at the end of three days’ hearing she 
succeeded in having the suit dismissed 
against her with all allegations un- 


reservedly withdrawn. She got permanent 
alimory secured to her and got ornaments 
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of large value given to her. 
the defendant in compromising the suit 
was influenced by the suggestion of the 
Court and by a desire to act kindly towards 
his wife for the sake of his children. The 
terms of the compromise were undoubtedly 
generous to the wife. Whatever may have 
been the defendant’s motives, for the pur- 
poses of this suit it must be held that the 
wife, was successful in the suib instituted 
against her by her husband. 

A large number of English cases have 
established, beyond doubt, that in 
matrimonial cases the wife has a right to 
pledge her husband's credit for her costa. 
It is not here necessary to discuss the various 
circumstances under which the Solicitors of 
even an unsuccessful wife who had madc 
charges against her husband which she 
failed to establish, were still held eutitled 
to claim their costs against the husband. 
Here we have a hnsband attacking the 
wife, the wife was clearly entitled to defend 
herself in the best way she could. She 
engaged the plaintiffs. Mr. F. E. Dicsha 
who attended to her case has told the 
Court that he knew Soonabai’s father and 
brother before the suit and that when he 
took up the case he looked to the husband 
for his costs. The defendant being a Parsi 
to whom the Common Law of England is 
applicable i8 prima facie bound to pay to 
his wife's Solicitors their Attorney and 
client costs. Mr. Raikes argued that this 
Common Law right of .the wife was based 
on the consideration that in former times 
when the wife married, the husband bə- 
came owner of all her property and, there- 
fore, it was thought necessary to invest the 
wife with the power of defending herself by 
pledging her husband’s credit. The ‘learned 
Counsel contended that various legislative 
enactments in’ the nature of Married 
Women’s Property Acts had effected a 
change in the status of married women 
and, therefore, the old rule authorizing a 
wife to pledge her husband's credit could 
no longer be put in force against the 
husband, Reliance was placed on section 4 
of the Indian Succession Ack and the 
Married Women’s Property Act passed 
in India to show that the status of married 
women had been similarly altered in India 
and, therefore, the old rule of English Com- 
mon Law ought not to be enforced against 
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husbands in India. Cases decided in Eng- 
land long after the passing of the Married 
Women's Property Acts do not give any 
indication that the Common Law rule has 
been abrogated or altered iv any way. The 
view pressed upon the Court by Mr. Raikes 
seems to derive some force from the judgment 
of Pontifex, J , in Proby v. Proby (2) wherein 
it was held that in à suit for judicial separa- 
tion between persons subject to the Indiam 
Suceession Act, the Court will nob, unless 
under exceptional circumstances, order 
the husband to give security for his wife's 
costs. Though this case has been followed 
in some other Calcutta cases, reluctantly 
by Pigot, J., in Young v. Young (8), when 
the question arose before Mr. Justice Farran 
in Bombay in Mayhew v. Mayhew (4), he 
took a different view and held that in a 
suit for divorce instituted by a husband 
against his wife the Court has a discretion 
to make the husband pay the wife’s costs 
elready incurred and to give security for her 
further costs. Referring to Proby v. Proby 
(2), Mr. Justice Farran observed that too 
much stress seemed to have bsen placed 
on the origin of the rule in Proby v Proby 
(2) and too little upon the real reason for 
its continuance. The arguments addressed 
to this Court by Mr. Raikes on this point 
are completely answered by Mr. Justice 
Farran, in his judgment, where, after set- 
ting out the reason for the continuanca of the 
rule as given in Brown and Powleson Divorce, 
he says:— 

“Section 4of the Succession Act (X of 
1865) enlarges the possibilities of tha wife 
possessing means to pay her own costs, but 
(if she does not possess such means) does 
not do away with the advisability of the 
The passing of the Married Women's 
Property Act in England, even that of 1882, 
las not produced any alteration in the rule 
of the Divorce Court there." 

In the present case there is-no question 
that the wife, beyond possessing ornaments 
of trifling value, which, under the law, 
were joint property of herself and her 
husband, had no property or means what- 
ever wherefrom to defray the costs of defend- 
ing herself against her husbind. The 
foundation for the Common Law rule is 

(2) 5C. 857; 5 C. L. R. 1, 

(3) 23 C. 916 note. 

(4) 19 B. 203. 
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that where the wife finds it necessary to 
protect herself and her. interest, more 
especially if she is attacked by her husband, 
she ought to have the means to do so and 
is, therefore, entitled to pledge her husband's 
credit for all proper and reasonable costs 
neceessary to defend herself. Soonabai had 
no means and the Solicitorsto whom she 
went knew that she had no means and ac- 
cepted her case relying on the law which 
enabled them to look to her husband for all 
their costs. It seems, therefore, that what- 
ever may be the decision in other cases where 
the wife may be possessed of separate property 
enabling her to defray her own costs, in this 
case neither section 4 of the Indian Succes- 
sion Act ror the Married Women's Property 
Act makes any difference in the Common 
Law Rule which makes the husband respon- 
sible for his wife's costs to her Solicitors. 

Ib was next argued that the provisiors of 
section 33 of the Parsi Marriage and Divorce 
Act, XV of 1865, limited the liability of a 
Parsi husband for his wife’s alimony and 
costs to & sum nob exceeding one-fifth of his 
netincome. Thisargument seems to me to 
be wholly untenable. The provisions of 
section 33 relate merely t» orders pending 
the suit. The payments contemplated ir this 
section are merely payments “during the suit” 
and does notin any way limit or qualify the 
liability of the husband to the wife's Soli- 
citors. 

It was next pointed out that the High 
Court has framed a table of fees and it was 
argued that the Court had no power to nward 
anything more than what is fixed in that 
table. That table is headed:— 

“The following fees only shall be allowed in 
cases tried under Act XV of 1865". 

At the bottom of the table the following 
appears:— Costs between party and pariy 
will be taxed by the clerk of the Court.” e 

It seemed to me to be quite clear that when 
the Parsi Marriage and Divorce Act was 
framed, and even later on when the table of 
fees was settled, the question that has now 
arisen was never present to the minds of 
the framers of the Act and thetable. Sec- 
tion 33 of the Act merely contemplates 
cases where the wife may not have means 
sufficient to pay “all the necessary ex- 
verses" of prosecuting or defending-a suit 
for divorce or judicial separation and limits 
the husband's liability to pay such expenses 
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as well as his wife's maintenance pending the 
suit to one-ffth of his net income. Itis very 
difficult to decide what is the significance to 
be attached to the word only in the heading 
to the table of fees. No doubt, the framers 
of the table desired that the costs in a Parsi 
matriomnial snit should beas low as possible 
but if if is argued that the word only means 
that the Court has no power under any cir- 
cumstances toaward anything more than what 
is provided forin the table and that ib? was 
intended to limit the costs to what is strictly 
in the table and that the table should be 
treated as exhaustive and excluding all and 
every item of costs mentioned in the table, 
then we are led into grave absurdities. 


For instance, there is no provision for costs 
of correspondence or & commission to take 
evidence which, in many cases,is absolutely 
necessary. It would be manifestly ab- 
surd to argue that no costsin a Parsi matri- 
monial suit could be allowed for correspond- 
ence which may have been perfectly proper 
and usual under the circumstances of the case 
or that no costs could be allowed for a com- 
mission however necessary such a commis. 
sion should have been. Again, the table 
provides for fee for the attendance of an 
Advocate and also provides for the fee. "For 
Attorney or Pleader with Advoeate.” No 
provision is made for preparing & brief for 
the Advocate. Now, how is a Pleader or an 
Attorney to instruct an Advocate without 
sending him a brief? And it is again mani- 
festly absurd to suppose that Rs. 45 which 
is the fee fixed for an Attorney or Pleader's 
altendance with Advocate on the first day of 
hearing would include his remuneration for 
preparing a brief for Counsel at the hear- 
ing. 

Strange as ib may appear, & provision is 
made in the table for payment of Rs. 45 to 
an Áttorney or Pleader for attendance on the 
day of presenting a plaint or written state- 
ment; but no provision is made for preparing 
or drafting a plaint or written statement, A 
plaint or written statement is always present- 
ed to the Clerk of the Court and filed as a 
maiter of course. I cannot understand why 
an Attorney or Pleader should be paid Re. 45 
for“ attendanceon tha day of presenting a 
plaint or written statement.” It seems to me 
quite clear that no such meaning could be 
given to the word only in the heading to the 
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table as was contended for at the hearing on 
behalf of the defendant. . 

The provision ab the foot of the table for 
taxation of party and party costs also leads 
to the inference that the awarding of Attorney 
and client costs by the Parsi Matrimonial 
Courts was within the contemplation of the 
framers. 

On having the records of the Parsi Chief 
Matrimonial Court searched, I find that Mr. 
Justice Melvill on tho 18th of January 1883 
in Suit No. 3 of 1882 made an order in the 
following terms.— 

“Plaintiff ordered to pay all costs to be 
taxed between Attorney and client.” 

In that suit the husband sued for dissolu- 
tion of his marriage and charged his wife with 
having committed adultery and procured 
abortion. His Solicitor eventually asked per- 
mission to withdraw the suit and the Court 
made the order for costs in the terms set cut 
above. 

Then, again, it must be remembered that 
the table of fees contemplates merely party 
and party costs as between the parties to a 
Parsi matrimonial suit and does not touch 
the rights of a wife’s Solicitors to recover from 
the husband their Attorney and client costs 
as necessaries supplied by them to the wife. 
But, even if the contentions of the defendant 
were to be allowed and it was found thatunder 
section 83 of the Act and the table of fees the 
costs to be awarded to a wife in a matrimonial 
suit are to be limited to one-fifth of the hus- 
band’s income and tothe amounts mentioned 
jn the table, there is clear authority for 
holding that that does not affect the rights 
of the wife’s Solicitors to recover their 
Attorney and client costs from the hus- 
band. 

In Ottaway v. Hamilton (5), it wag held 
that a wife’s Solicitor may sue the husband 
for extra vosts, 7.6., costs reasonably incurred 
by him beyond the costs taxed and allowed as 
between party and party. In this case it is laid 
down that the Solicitor’s Common Law right 
to sue the husband as for “necessaries” 
supplied to the wife is "o£ to be limited to 
the statutable rights and remedies for costs 
given to the wife under the Divorce Acts. 
For these reasons it seems to me that the 
defendant’s contentions based on section 33 
of the Act and the table of fees cannot 


(5) (1878) 3 C. P. D. 393; 47 L. J. C. P. 725; 38 L. 
T. 925; 26 W. R. 783, 
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prevail. 

The second issue in this suit raises the 
question whether this suit wlll lie, having 
regard to the order made in the Parsi 
Matrimonial Court on the 12th of April 1910, 
and issue 10 questions whether, having regard 
to the order made as regards the costs of com- 
missions in the said suit and the payment 
made to the plaintiffs thereunder, the plain- 
tiffs can claim any costs in respect of the said 
commissions, 

On the 9th of April, the defendant in the 
matrimonial suit obtained a summons calling 
upon the plaintiff tu show cause why the 
defendant's expenses of that suit should not 
be taxed from time to time and why the 
plaintiff in that suit should nob be ordered 
to pay such expenses when so taxed to the 
defendant's Attorneys and why security should 
not be given, etc., 

This summons was argued before me on 
the 12th of April when I dismissed the same 
reserving the costs thereof. I did so, because 
I thought it was most undesirable to make 
the very large order asked for in the 
summons at that stage of the suit. Pre- 
viously to this, on the 8th of April 1910, I 
had ordered the plaintiff in that suit to pay 
to his wife’s Solicitors Rs. 150 towards the 
defendant’s costs. That order was made in 
the exercise of the discretion vested in the 
Judge under section 83 of the Pargi 
Marriage and Divorce Act, and was without 
prejudice to any application that may be sub- 
sequently made by the wife. 

Again, on the 14th of April 1910, when I 
made an order for the issue of commissions 
I ordered the husband to pay tothe wife 
forthwith a sum of Rs. 320 towards the costs 
of the commission. 

It is contended in this suit that these 
orders now preclude the plaintiffs from 
mainéaining this suit and claiming any 
further costs from the husband. When | 
dismissed the summons, I did not decide 
that the wife was not entitled to the order 
she asked for. All I did was, to refuse to 
make the order at that stage of the suit, and 
the other orders for payments of Rs. 150 and 
Rs. 320 distinctly state that these payments 
were to be made towards the costs of the 
suit and the commissions. Quite apart from 
these considerations there is very strong 
authority for holding against these contentions 
of the defendant. 
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In Robertson v. Robertson (6), the Court of 
appeal held thab in a divorce suit the costs 
of the wife payable by the husband are not 
limited to the amount paid into the Court 
or secured by the husband for that purpose. 
It that case Sir James Hannen, the President 
of the Divorce Court, had limited the order 
for costs granted to the respondent wife to 
"the amount paid into Court or secured by 
the petitoner for that purpose.” The Court 
of Appeal, consisting of Sir George Jessel, 
Master of the Rolls, and Lords Justices Brett 
and Cotton, varied the order and directed 
that the limitation should be removed; the 
Master of the Rolis observing that it ap- 
peared to him that where the defence was 
fairly and reasonably conducted, the Solicitor 
ought to be paid in full his costs, that is, 
his ecsts properly incurred. The comments 
of Sir James Hannen on the Appeal Coutts’ 
judgments in Robertson v. Robertson (6), in^ 
ihe subsequent case of Smith v. Smith (7), 
make very interesting reading and throw 
mach light on question of the practice of the 
English Courts in allowing wife's costs against 
her husband in divorce actions. 

Under these circumstances, I must 
hold that my order dismissing the sum- 
mons and the two other orders directing 
payment towards the costs of the suit and of 
the commissions do rot debar the present 
plaintiffs from maintaining this suit. 

In the ninth issue the defendant raises 
the question whether the moneys and 
jewellery deposited with the plaintiffs ought 
not to have been realized and applied towards 
tke payment of their costs before making 
their claim in this suit against the defen- 
dant, I will deal with the ornaments and 
jewellery that came into the plaintiffs’ hands 
in the first instance. Soonabai had abont 
Hs. 1,500 worth of ornamenis with her 
when she came down from Kurrachte to 
fight this suit. These she had to deposit 
with her Solicitors. Although the Solicitors 
looked to the husband eventually for costs, 
they eafe-guarded themselves against all 
possible contingencies by securing themselves 
as much as porsible. These crnaments were 
the cnly property their client Soonabai 
bad and they made her deposit the sare 
with them. There ornaments before the 

(6) (1881) 6 P. D. 119; 61 L.J. P. 5; 46 L. T. 237 
29 W. R. 888 

(7) (18682) 7 P. D. 84; 61 L, J. P. 81; 46 L. T, 696; 
90 W. R. 688. ; 
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compromise were not, as I have previously 
observed, ‘her separate property. They were 
in law the joint property of herself and 
her husband. When the compromise of the 
suit was effected, she became entitled to 
more ornaments under that compromise and 
ihe defendant handed over those ornaments, 
worth, Mr. Dinsha thinks, about Rs. 6,000, 
to the plaintiffs as her Solicitors and they 
are in possession of them now. Soonabai 
is not a party to this suit and I coid not 
possibly make any order depriving her of 
her property without,giving her an oppor- 
tunity of being heard. If I hadat any time 
any doubt as to what order I ought to make; if, 
at any time I had felt that the defendant's con- 
tentions on this head had any force in them, I 
would certainly have given heran opportunity 
of being heard. Her answer would be most 
obvious. “One of the terms" she would say, 
"on which I compromised this snit was that 
both sets of these ornaments were to be 
my absolute property. You agreed to pay 
my costs and the Court ordered you to 
pay them. You knew that my Solicitors 
were claiming my Attorney and client costs 
against you and you were party to an 
arrangement whereby their right, if any, to 
claim them against you was specially re- 
served to them." It seems to me that these 
are complete and effective answers to the 
deferdant’s contentions. The first set of 
ornaments were not her separate property 
when she gave a retainer to her Solicitors, 
She did not contract with them in respect 
of this property. The second set of orna- 
menis never belonged fo her then or at any 
time while the costs were being incurred. 
She had no right to deal with the first 
set of ornaments during the pendency of the 
suit. «She agreed to compromise the suit 
on the express terms of her being given 
these ornaments as her separate and absolute 
property. These terms in ihe compromisé 
would be wholly illusory if after the husband 
hands over the ornamentis to his wife's Soli- 
citors they are declared entitled to appropriate? 
them towards cosís which on my findings 
the husband was all along liable to pay. Such 
a proceeding would, in my opinion, be most 
unjust to her. Here, again, unfortunately 
for ihe defendant, the question is covered 
by authority. In Harrison v. Harrison (8), 


(8) (1888) 18 P. D, 180; 58 L. J. P. 28; 60 L, T. 693 
36 W. R. 748. 
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a decree for dissolution of marriage having 
been made on the petition of the’ wife an 
order was made directing her husband 
to secure’ to her for life an annual sum of 
£130. Her Solicitors applied for an order 
charging their costs upon this sum. The 
Court of Appeal, reversing the order of 
Mr. Justice Brett, refused to make the 
order. applied for on the ground that upon 
-the facis ib could not be presumed that 
the wife had entered into a contract with 
the Solicitors so asto bind her separate 
a property, thatthe husband was, therefore; 
' prima facie responsible and for any thing 
, that appeared the costs could be recovered 
from him. ' Lord Justice Fry in the course 
of his judgment observes: — 

"We have, therefore, a case in which the 
husband is primarily liable, and the result 
of the order of the learned Judge is to 
pay the husband’s debt out of the sum which 
the husband is ordered to provide for the 
wife. This is a conclusion to which I should 
be unwilling to come, and I do not think 
that the sum which the husband is so 


: directed to pay ought to be charged with - 


. his debts, at any rate, until all reasonable re- 
course has been had to himself....It appears 
to me that the debt is prima facie the debt 
of the husband.” 


The. result of the reasoning in the judg-- 


-ments of their Lordships of the Court of 
Appeal is that the Solicitors must make all 
efforts to secure their cause from their 
real debtor, the husband, before they can be 
allowed to apply for a charzing order against 
the wife’s property “recovered. or preserved” 
in the suit through their excertions. 

In addition to taking the ornaments which 
Soonabai had, the plaintiffs got Soonabai's 
father to pay to them in various sams 
Rs. 2,400. These sums Mr. Dinsha told the 
Court his cashier by mistake credited to 
Soonabai in his Firm’s books instead of to 
her father and he was at first under 
the impression that -he was bound to give 
credit for this sum in his bill and 
he offered to do so. It transpired, 
‘however, in his  cross-exsmination by 
the defendant’s Counsel that he had obtained 
these sums from his client’s father on the 
distinct understanding that he would re- 
fund .the moneys to him if he recovered his 
costs from Soonabai’s husband. That there 
was this understanding there was no ques- 
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tion. Mr. Dinsha had correspondenca with 
Soonabai’s father which he offered to produce 
but he was not cross-examined on the subject. 
If he now attempts to appropriate this sum 
towards his costs without doing everything 
possible to recover his casts from the husband, 
he would, in my opinion, be guilty of grave 
breach of faith. If he fails to get a decree 
against the husband, or if after getting his 
decree he fails to recover the amount of that 
Gecree then if may be that he may be 
entitled to appropriate this sum towards his 
costs. It would be; in my opinion, most 
unjust to make the father pay a debt which 
is clearly payable by the husband. 

T am thus driven to decide every point in 
this case against the defendant. I have 
done so with great reluctance and much - 
regret. The question raised in this suit 
has never before arisen in a case tried: by 
the Parsi Chief Matrimonial Court. My 
decision may be of small importance so far 
as the parties to the present suit are con- 
cerned, but I am afraid it will have a most 
disastrous effect on the Parsi Community, 
and, to the unfortunate Parsi husband who 
may have to resort to the Matrimonial 
Court, there will now. be added terror to 
the usual unpleasantness associated with 
suits arising out of domestic troubles. As 
soom as his troubles are over in the 
Matrimonial Court, he will be faced with 
the possibility of a suit atthe instance of 
his wife’s Solicitors for all her expenses, 
under the guise of necessaries supplied to 
her. although he may have been successful 
in the suit. This is the result of my present 
judgment and the result is most deplorable 
and is entirely due to the fact that English 
Common Law is held to be applicable to the 
Parsis of Bombay. 

The plaintiffs have not had their Bill 
of party and party oosts allowed in the 
decree in the matrimonial suit taxed, 
Soonabai has, moreover, undertaken not to 
claim those osts and stated that she had 
no objection to her Solicitors recovering 
the costs awarded to her. , So -that it will 
be convenient to have the whole bill of 
both sets .of costs dealt with in this suit. 
The taxation of the bill by consent stood 
over till after I delivered judgment on the 
questions of law arising in the suit and I 
decided the question whether the defendant 
was liable or not, On the bill being taxed 
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there will be a decree for the amount 
of the taxed costs in favour of the plaintiffs. 
- The defendant must pay the plaintiffs’ 
costs of this suit. 
Suit decreed. 

Attorneys for the Plaintiff: Messrs. /’ayne 
§ Co. 
: Attorneys for the Defendant: Messrs J. R. 
Patel & Oo. 





(s. c. 10 M. L. T. 396.) 4 
MADRAS HIGH COURT. 

Civ. APPEAL AGAINST OrpER No. 67 or 1909, 
September 13, 1911. 
Present:—Mr. Justice Sundara Aiyar and 

Mr. Justice Ayling. 
ALATHOOR BADRUDEEN AND ANOTHER 
— DzrrspAMI-HEfTONIEMIS— ÁTFIELIANTS 
versus 


GULAM MOHIDEEN AND ANOTHER— 


PLAINTIFF- PETITIONERS— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 231 and 
258—Execution—Adjustment out of Court—Failure to 
certify—Subsequent application for execution—Counter- 
petition by judgment-debtor after 90 days— Application 
by one of several decree-holders. 

In anapplication to execute a decree, by one of two 
decree-holders, the judgment-debtor pleaded complete 
satisfaction of the decree out of Comt three years 
before and contended that the decree should not be 
executed at the instance of one alone of the decree- 
holders: ; 

Held, (1) that section 258(3), Civil Procedure Code, 
is imperative that the executing. Court cannot re- 
cognise an adjustment which is not certified not- 
withstanding any fraud or misrepresentation that it 
has been certified; 

(2) that the judgment-debtor’s counter-petition 
cannot be treated as an application to compel the 
decree-holders to certify the adjustment unless it is 
within 90 days; 

(8) that under section 231, Civil Procedure Code, 
the Judge should exercise his discretion as to allowing 
one of several decree-holders to execute the decree; 
hence where the judgment did not show that the 
Judge, being aware of such discretion vested{n him, 
intended to exercise it in favour of the applicant 
after considering the circumstances of the case, his 
order cannot be sustained. 


Appeal against the order of the District 
Court of North Arcot, dated 24th March 1909, 
in C. M. P. No. 60 of 1907 in O. S. No. 24 of 
1901. 

Messrs. T. R. Ramachandra Atyar and T. R. 
Krishnasawmy Atyar, for the Appellant. 

Mr. T. Ananthachariar, for the Respondent. 

Judgment. This is an appeal against 
the order of the District Court of North Arcot 
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on an application to execute the decree of. that 
Court in Original Suit No. 24 of 1901. The 
applieation was pub in by one only of the 
two plaintiffs in the suit, The judgment- 
debtors defendants in their counter- petition 
contended that a sum of Rs. 3,100 was paid 
to the two plaintiffsin complete satisfaction 
of the whole decree, the balance of the amount 
due to them (plaintiffs) being remitted in 
defendants’ favour. They urged that the 
two plaintiffs had agreed to certify complete 
satisfaction of the decree to the Court and 
subsequently represented to the first defen- 
dant that they had done so; that the ‘applica- 
tion for execution of the decree was, therefore, 
a fraudulent one and should not be allowed 
by the;Court; they also contended that exe- 
cution. should not be allowed in favour of 
the applicant alone as he was only one of the 
two decree-holders in the suit. 

The Disirtict Judge was of opinion that he 
could not recognise the adjustment as it was 
not certified tothe Court. He does not deal 
in his order with the other objection that 
execution should not be allowed in favour of 
one of the decree-holders alone. 


The judgment-debtors’ Vakil has argued 
two points first, that notwithstanding the 
absence of any certificate of satisfaction the 
District Judge was bound tc enquire whether, 
as a maiter of fact, the decree had been 
adjusted between the parties or not, and, 
secondly, that the Judge was wrong in allow- 
ing execution in favour of the applicant 
alone and that he had failed to consider the 
objection. We are of opinion that the first con- 
tention cannot be supported; section 258 of the 
old Civil Procedure Code, corresponding to 
Order XXI, rule 2 of the present Code, lays 
down that unless such a payment or adjust- 
ment has been certified as aforesaid, it shall 
not be recognised as a payment or adjust- 
ment of the decree by any Court executing 
the decree. When an adjustment has been 
made it is, no donbt, the duty of the decree- 
holder to certify the adjustment to the Court; 
if he fails to certify, itis open to the judg- 
ment-debtor to take steps to compel him to 
do so and the law allows him 90 days within 
which to take such steps. The adjustment 
in the present case was in the year 1904. 
The application for execution was ir August 
1907. In their counter-petition the judg- 
ment debtors do not state that they were pre- 
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vented from knowing of the fraudulent 
conduct of the plaintiffs by any fraud on 
their part until within 90 days before the date 
of their application. Section 258, clause 3 
is imperative that the execoting Court can- 
not recognise an adjustment which has not 
been certified. The clause is certainly ap- 
plicable where in answer to an application 
for execution an adjustment is seb up by 
the,judgment-debbor. See Gadadhar Panda 
v. Shyam Ohurn Naik (1). In many cases 
the failure to certify would be fraudulent; 
but, notwithstanding the fraud, the existing 
Court is bound not to recognise the adjust- 
ment. The alleged misrepresentation that 
it had been certified in this case does not 
alter the position. 

We have been invited by the learned Vakil 
for the appellants to treat the judgment- 
debtor's counter-petition as an application 
to compel the judgment-creditors to. certify 
the adjustment. 

We might bs inclined to accede to this 
request if there was anything before us to 
show that the counter-petition was put in 
within the time allowed to the judgment- 
debtors, by the Limitation Act. Their peti- 
tion was put in more than three years after 
the date of the adjustment and we cannot 
assume that they were not aware of the 
fraud more than 90 days before the date of 
their application, even if we could assume 
that they were at first kept from the know- 
ledge of the fraud in not certifying the 
adjustment by the conducb of the deeree- 
holders. Mr. Krishnasawmi Iyer has relied 
Ori certain cases in support of his contention. 
The first of these is Ramayyer v. Ramayyer 
(2). There the adjustment was in Augusb 
1893, the sale by the decree-holder in con- 
travention of the terms of the agreement 
was on the Ist September and the judg- 
ment-debtor’s petition to seb aside the sale 
was on the 21st September, which was with- 
in 90 days of the adjustment. The applica- 
tion, no doubt, was not in form to compel the 
deeree-holder to certify the adjustment but 
to seb aside the sale in contravention of it. 
But, as the time for putting in an application 
to compel the certifying of the adjustment 
had not elapsed, the defect in form might be 
overlooked and the question of adjustment 


inquired into. There are, no doubt, some 
(I) 12 0. W. N. 485. 
(2) 21 M.'356, 
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observations in the judgment of a somewhat 
comprehensive character, It is stated that 
the provisions of section 253 do not preclude 
the Court from inquiring into an adjust- 
ment where the decree-holder is guilty of 
fraud. If the learned Judges intended to 
say that such an inquiry should be made 
even after the time for taking proceedings 
to compel the decree-holder to certify the 
adjustment has elapsed, then, with all defer- 
ence to them, we are unable to concur in that 
view. On the facts of that case the judg- 
ment was perfectly right if we may say s9. 
On the other hand, in Ganapathi Iyer v. 
Ohenga Reddi (3) and Veerappa Chettiar v. 
Aroomugam Poosii (4) relied on by the 
Judge as well as in Periatambi Udayan v. 
Vellia Goundan (5) it was held that the 
Court could not inquire iuto an adjustment 
nob certified to the Court according to law. 
Iu the last of the cases referred to above 
more than two years had elapsed after the 
adjustment of the decree before it was 
brought tothe notice of the Court, and it 
was held that, in those circumstanc2s, the 
Court could not inguire into the plea of 
adjustment. The decision in Ramayyer v. 
Ramayyer (2) apparently did not commend 
itself to the learned Judges who decided 
that ease. In Veerapps Chettiar v. Aroo- 
mugam Poosari (4) that case was again 
doubted. One other case was relied on 
for the appellants, namely, Gadadhar Panla 
v. Shyrm Chura Natcs (1). But that 
ease really does not support the appellant. 
For there the allegation of the judgment- 
debtor was that he was kept in ignorance of 
the facts making it necassary for him t» 
take proceedings to compel the cartifying of 
the adjustment until somatim3 within 90 
days of his bringing it to the notica of the 
Court. Referenca was als) made to thé 
judgment of Heaton, J., in T'rómbik v. Rari 
Lasman (6). That learned Jadze, no doubt, 
was of opinion that section 258 merely raised 
a presumption of non-adjustment when it has 
not been certified to the Court and that it is 
open to the Court to inquire into a plea of 
adjustment whenever it might be raised. 
For the reasons already stated we are unable 
to concur with the learned Judge. Justice 

(3) 29 M. 812. 

(4) 17 M. D. J. 527. 

(5) 21 M. 409. 

(6) 12 Bom. L. R. 636; 7 Ind. Cas. 910, 
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Chandavarkar did not concur in the view 
taken by Heaton, J. in that case. 

We are, therefore, compelled to refuse to 
treat the defendant's counter-petition as an 
application to compel the decree-holder to 
certify the adjustment, and we are unable to 


hold that the Judge was wrong in refusing to. 


inquire into the judgment-debtor’s plea for 
the purpose of holding that the decree had 
not been satisfied. 

The other contention of the appellants, 
namely, that the Judge did not consider his 
objection that the applicant for execution 


was not entitled to take out execution solely, 


js, in ouropinion, wellfounded. Section 231 
of the old Code, correspondiug to Order XXI, 


' rule 15 of the new Code, explicitly lays 


down that execution in favour of one only 
of several joint decree-holders can be allowed 
only if the Court sees sufficient cause for 
allowing the decree to be executed on an 
application made by one alone of them, and 
then it is the duty of the Court to pass such 
orders as it seems necessary for protecting 


the interests of the persons who have not’ 


joined in the application. 

It is contended for the respondents that 
the second plaintiff did not appear though 
notice was issued to him on the first plain- 
tiff’s application and that we must take tb 
that the Judge did consider his objection and 
held that this, was & fit case for allowing 
prosecution in favour of one of the two dec- 
ree-holders. 
argument. The judgment of the lower 
Court does not show that the Judge, being 


aware of the discretion vested in him by: 


section 231, intended to exercise it in favour 
of the applicant after considering the circum- 
stances of the case. 

‘We must, therefore, reverse the order of 
the District Judge and remand the execution 
petition to him for fresh disposal according 
to law in the light of the above observa- 
tions. ` Thé costs of this appeal will abide 
the result. 
É Oase remanded. 
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(s. c. 18 Bom. L. R. 1002.) 
BOMBAY HIGH COURT. 
Seconp Civiu APPRAL No. 470 or 1910. 
August 7, 1911. 

Present; —Mr. Justice Beaman and 
Mr. Justice Hay ward. 
TANAJI DAGDE-—APPELLANT 
versus 


SHANKAR SAKHARAM— RESPONDENT. 

Civil Procedure Code( Act V of 1908), O. XLI, rr. 11, 81 
—Appeal—Judgmeni—Dismissul without notice—Sale 
in execution—Purchaser, suit by, for possession—De- 
fendant pleading benami purchaser for himself—Plain- 
Uff's right to recover—Fraud—Rule applicable. 
` Where both the plaintiff and the defendant have 
been parties to afraud upon innocent third parties, 
the rule applicable is “let the estate lie where it 
falls.” A purchaser at a Court-sale cannot recover 
the property from the defendant, who is iu posses- 
sion, when it is proved that the plaintiff was merely 
a benamidar for the defendant and not the real pur- 
chaser, and the benami transaction was free from 
fraud. . : 

A formal judgment is not necessary in the case of 
an appeal dismissed, under Order XLI, rule 11 of the 
Civil Procedure Code, 1908, without sending notice to 
the lower Court or.to the respondent, 

Puttapa v. Yellappa, 5 Bom. L. R. 233, overruled. 

Rami Deka v. Brojo Nath Saikia, 25 C. 97; 10. W. 
N. 692, dissented from. 

Samin Hasan v. Piran, 30 A. 319; A. W. N. (1908) 
115; 6 A. L. J. 300, followed. . 

Second appeal from the decision of tlie 
District Judge of Khandesh, in Appeal No. 
451 of 1909, confirming the decree passed by. 
the Subordinate Judge of Yawal, in Civil 
Suit No. 483 of 1908. 

Facts.—tThe plaintiff sued for posses- 
sion of certain property on the allegation 
that he had purchased it at a Court-sale. 
and was owner thereof. The defendant 
pleaded that he was the real owner and 
plaintiff was merely a benam?dar for him. 
Both the Courts found for the defendant. 
The lower Appellate Court dismissed the 
appeal under Order XLI, rule 11, simply re- 
marking that these were good reasons for 
lower Court’s finding. 

Mr. D, W. Pilgaumkar, for the Appellant. 

Mr. M. V. Bhat, for the Respondent. 


Judgment. 

Beaman, J. Both the Courts below have’ 
found that the purchase’ at the Court sale 
was a benami transaction. Wither this benamz 
transaction ‘was free from or tainted with 
fraud. If free from fraud, then the decision 
of the Courts below would be clearly right. If ' 
tainted with fraud, and this appears to be^ 
the truth from ihe defendant's own, plead- 
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ings, thén both the plaintiff and the defen- 
dant must be taken to have been parties to 
this fraud upon inübcent third' persons ; and 
so the old rule, which was laid down more 
than a century ago, to ‘govern’ such 
eases, would, in my opinion, apply : “Let the 
éstate lie where it falls.” Here, in the events 
that have happened, the estate has fallen 
into the hands of the defendant, ani I can 
seg no equitable ground upon which the 
plaintiff, himself a party to the fraud, as he 
now alleges, could expect usito transfer it 
from the defendant to himself. I think that 
while section 66 of the Code of Civil Pro- 
cedure (Act V of 1978) has no applicability 
directly to a case of this kind, it may be 
doubted whether the commentary upon it, 


relied upon in the arguments here and in. 


the Court below, does not go too far. I 
merely make that observation, because that 
commentary appears to have influenced the 
mind of the Judge of the first Court. It is 
not, however, any part of the ground upon 
which I think that this case ought to be 
decided. 

: For these reasons, 1 am of opinion, that the 
decision of the Court below is right and 
that this appeal must be dismissed with all 
costs. 


Hayward, J.—I concur, and have only to 
add some remarks with regard to the- point 
raised that the judgment of the lower Ap- 
pellate Court was insuficient under Order 
XLI, rule, 11, read with rule 31 ofthe first 
Schedule of the Code of Civil Procedure. It 
was said in the case of Puttapa v. Yellappa 
(1) by a Bench of this Court, that a formal 
judgment was necessary in the case of an 
appeal dismissed without sending notice 
to the lower Court. But itis to be observed 
that no reasons were assigned for that de- 
cision There is also to the same effect the 
case of Ram? Deka v. Brojo Nath Saikia (2) 
decided by the Calcutta High Court but a 
different view was, after commenting thereon, 
taken iu the case of Samin Hasan v. Piran 
(3) by the Allahabad High Court. These 
decisions were, however, under sections 531 
and 574 of the old Code of Civil Procedure 
of 1882 and what has now to be considered 
are the corresponding provisions of Order 


(1) 5 Bom. L. R. 283. 
- (2) 25 0. 97; 10. W. N. 692. : 
(8) 8) A. 819; A, W. N. (1908) 115; 5 A. Li J. 800. 
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XLI, rules 11 and 81 of the first Schedule 
of the new Code of 1908. 

Now Order XLT is divided under several 
headings and rule 11 comes under the heading 

‘Procedure on admission of appeal" aud pro- 
vides that “The Appellate Court, after 
sending for the record if it thinks fb so to 
do, and after fixing a day for hearing the 
appellant or his Pleader and hearing him 
accordingly if he appears 02 that day, may 
dismiss the appeal without sending notice to 
the Court from whose decree the appeal is 
preferred and without serving notice on the 
respondent or his Pleader". Ifthe Appellate 
Court does not so dismiss the appeal, if is 
provided under the same heading that a day 
shall be fixed for hearing the appeal after 
procuring the record and giving notice to 
the respondent or his Pleader. But there 
is no provision requiring any formal judg- 
ment. 
ifj The next heading of the Order is " Pro- 
cedure on hearing " and thereunder provision 
is made in rules 17 and 18 for dismissal of 
the appeal for default of appellant and in the 
remaining rules for the procedure to be 
observed at the hearing of the appeal. But 
here again there is no provision for any formal 
judgment. | 

I5 is not until under the following heading 
“judgment in appeal" that such provision 
occurs and under that heading rule 30 pro- 
vides that “ The Appellate Court, after hear- 
ing the parties or their Pleaders and referring 
to any part of the proceedings, whether on 
appeal or in the Court from whose decree the 
appeal is preferred, to which reference may 
be considered necessary, shall pronounce 
judgment i in open Court” and rule 31 provides 
that " The judgment of the Appellate Court 
shall be in writing and shall state the points 
for determination; the decision thereon; the 
reasons for the decision”; and certain other 
matters. It is to be observed that these 
provisions apply in their entirety only to 
regular hearings at which issues are raised in 
the presence of the parties with the record 


before the Court. 


16 appears to me, therefore, looking to 
Order XLI as & whole, and to the position 
in it of rule ll, relating to the summary 
dismissals of appéale: as also of rulés 17 and 
18, relating to dismissals for default of the 
appellant, and having-regard to the practical 
difficulty of applying to any such dismissals 


566 


KADIR MOHIDEEN V. ALAGAPPA CHETTIAR, 


the provisions of rules 30 and 31 relating 
fo judgments, that those provisions cannot 
be held, and were never intended by the 
Lagislature to be held, applicable to any 
but regular hearings of appeal in the presence 
of the parties and with the 1ecord before the 
Court. 
Beaman, J,—T entirely concur. 
Decree confirmed. 


[s. c. (1911) 2 M. W. N. 894.) 
MADRAS HIGH COURT. 
Second Crvir, Appears Nos, 776 AND 777 
or 1910. 

September 12, 1911. 
Present;—Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 

N. M. E. KADIR MOHIDEEN arp 
ANOTHER—JD EFENDANTS— A PPELLAMTS 
versus 
[MUTHU K. R. V. ALAGAPPA 
OHETTIAR AND OTHERS-—PLAINTIFFS— 
RESPONDENTS. 

Landlord and tenant— Commutation —Special rates— 
Distinct contract—Waste land, cultivation of —Liability 
to pay tirva. 

A contract, at the time cf commutation, to pay 

~ special rates for a certain kind of crop, is legal and 
binding, 

Suppa Pillai v. Nagayasami, 17 M. L, J. 511; 8 M. 
L. T. 103; 31 M. 19; Venkata Narasimha v. Bahayya, 
33 M. 12; 2 Ind. Cas. 614; 6 M. L. T. 87; Naga Chetti 
v. Bhaskara, 9 M. L. T. 191; 2 M. W. N. 6; 9 Ind. 
Cas. 41, followed. 

A clauso in a contact imposing liability "on? the 
tenant to pay tirra on waste land if cultivated is 
fensonable and ought to be enforced. 

Naga Chetty v. Bhaskara Sethupathi, 9 M. L. T. 191 


* 2M. W.N. 6; 9 Ind. Cas. 41, followed. 


Second appeals Ba D the decrees of the 
District Court of Madura in Appeal Suits 
Nos. 281 and 286 of 1509, respectively. pre- 
sented against the decree of the Court of 
ihe Sub.Collector of Ramnad, in Summary 
Suits Nos. 291 and 299 of 1908 respectively. 

Mr. K. Srinivasa Iyengar, for the Appel- 
lants. 

Mr. L. A. Govindaraghara Iyer, for the Re- 
spondents. 

Judgment.— Objections are taken to 
the patto tendered by the plaintiffs-landlords 
on various grounds. One of them is that the 
tenant was not bound to pay special rates for 
certain crops known as vanpagir. But both 
the Ccurts have found that there was a 
contract to pay especial rates inferring such 
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contract from: the facts and circumstances 
of the case; The appellant and his pre- 
decessor-in-title have been paying especial 
rates for 50 years or more and no objection 
was made to such charges. The District 
Judge, as we understand his judgment, found 
on the evidence in the case that when the 
varam was converted into money rent, there 
was a contract to pay especial rates for 
these crops. The question is ‘one of fact 
and cannot be re-opened in second appeal. — 

The cases of Suppa Pillai v. Nagayasamz 
Thumbichi Naicker (1), Venkata Narasimha 
Nayudu v. Kasaranevi China Bahaya (2) and 
Naga Oheiti v. Bhaskara Sethupati (8) are 
authorities to show that such a contract is 
legal and binding. 

As regards the clause imposing liability on 
the tenant to pay tirva on waste land if such 
land is brought into cultivation owing to his 
default, we agree with the decision in. Naga 
Chetti v. Bhaskara Sethupatd (3) that such a` 
clause is reasonable and ought to be enforced. 

The objection to the finding on the 4th 
issue is not pressed. 

As for the appellant's liability to pay rent 
for 2nd crops on punja land the contention 
that he was not bound to pay such rate by 
reason of a custom or contract was not raised 
before lower Courts. 

The second appeals are dismissed with 
costs, 


Appeals dismissed, 


19; 17 M. L. J. 611; 3 M. L. 1. 103, 
12; 2 Ind. Cas. 614; 5 M. L. T. 87. 
L. T. 191; 2 M. W. N. 6; 9 Ind, Cas. 41, 


(1) 81M 
(2) 33 M 
(3) 9 M. 


(s. c. 13 Bom. L. R. 1005.) 
BOMBAY HIGH COURT. 
SECOND Civi, ÀÁPPEAL No. 372 or 1910. 
August 11, 1911. 

Present: — Mr. Justice Beaman and 
Mi. Justice Hayward. 
KHANDACHARYA MARTANDA- 
CHARYA—APPELLANT 

versus : 
GOVINDACHARYA NARAYANA- 
CHARY A—- RESPONDENT, 


Hindu Law— Mitakshara — Succession — Brother's 
widow—-Paternal grand-uncle’s granidson— Priority. 
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Under Hindu Law, a brother’s widow is a pre- 
ferential heir as compared wiih the grandson of the 
brother of the paternal grand-father of the propositas. 

In dealing with the line of gotraja sapindaship, 
the descendants must be exhausted at each step of 
the ascent, before proceeding higher to bring other 
heirs into the competition. Solong as there are 
survivors in the direct line, there is no need to go 
further and, starting the line of descent aba remoter 
ancestor, to open a larger field for competition. 

Kashibai v. Sitabai, 13 Bom. L, R. 552; 11 Ind Cas. 
560; 35 B. 389, followed. 

Rachava v. Kalingapa, 16 B. 710, relied upon. 

Second appeal from the District Judge of 
Satara, in Appeal No. 77 of 19C9; modifying 
the decree passed by the Subordinate Judge 
at Karad, in Civil Suit No. 229 of 1908. 

Mr. N. M. Patvardhan, for the Appellant. 

Mr. M. Y. Bhat, for the Respondent. 


Judgment.—Thiswas a suit by a 
purchaser from Radhabai of certain pro- 
perty in which, be alleged, that she possessed 
a life-interest. He was resisted by the defend- 
ant, who is asecond cousin of Radhabai’s 
husband. It may be convenient to state the 
relations in which the persons mentioned in 
the judgments of the Courts below and in 
the arguments here, stand to each other, 
Starting from the common ancestor Bapu, he 
had two sons, Venkatesh and Dhondu; Dhondu 
had a son Martand; Martand had a son 
Khando, who is the defendant in the present 
suit. Venkatesh had two sons Balacharya 
aud Krishnacharya, Balacharya had two sons 
Keshav and Venkatesh. Keshav left a widow 
Radhabai and Venkatesh left a widow Rama- 
bai. Venkatesh predeceased Keshav, who 
predeceased Ramabai, and last Ramabai died 
leaving, asthe plaintiff contends, Radhabai 
as the sole surviving goéraja sapindz of that 
line, and, therefore, possessed of a life-interest 
in all the property of the family, starting 
from the elder Venkatesh, whether or not the 
members of that family have divided amongst 
themselves. 


The lower Appellate Court, dealing with the 
suggested issue, was there a partition or not 
between the brothers Keshav and Venkatesh, 
held thatit made no difference since, in any 
event, Radhabai had acquired a life-interest 
in all the property of the family. To this 
finding exception has been taken here and we 
have been asked to frame an issue and re- 
mand it for trial tothe lower Appellate Court, 
whether or not the brothers Venkatesh and 
Keshav separated. 
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Oa a first view, it certainly appeared that 
that was a material issue, but on further ar- 
guments and a consideration of the authorities 
to which we have bsen referred, we are of 
opinion that the learned Judge below was 
correct in the conclusion he has somewhat 
summarily stated. 

In the resent orsa of KasWbai v. tt bai 
(1), the point we are now dealing with arose 
and was decided by a Banch of this Court in 
accordance, wa think, with the conclusion of 
the lower Appellate Court. Criticiziug that 
decision, and indeed relying upon ib for the 
purpose of his own argument, the appellant 
eontends that rightly uuderatood, ib brings 
within the field of competition his client 
Khando; therefore, since it holds that when 
the competition i3 betweon a male and a 
female within the line of gotraja sapindaship, 
the male prevails, following Rachiwa v. Kas 
lingapa (2), it would be an authority not in 
support of bat against the conclusion we adopt. 
We have very carefully studied the cases 
reported as Rrchavi v. Kalingapa (2) and 
Kashibai v. Sitıbai (1) and, we entertain 
no doubt that the efféct of those cases, more 
particularly the rule enunciated inthe latter 
ease, correctly applied, would ba to exclade, 
for the purposes of this proposed competition, 
the defendant Khand». We azree with the 
learned Pleader for the respondent that ia 
dealing with the ling of gotraja sapiniaship 
the descendants must be exhausted at each 
step of the ascent, before we proceed higher to 
bring other heirs into the competition. 

Following that principle hera, and in 
endeavouring to ascertain by it the true heirs 
to the property in dispute, it appears to us to 
work out thus; and we assume thas there was 
a partition between the brothers Keshav and 
Venkatesh and that the question ta be ans- 
wered is, who are the heirs of the property of 
Venkatesh? On Venkatesh’s death his heir 
would be his widow Ramabai. She survived 
his brother Keshav? On the death of Rama- 
bai, the question is whether Radhabai, ihe 
widow of Keshav, is Venkatesh's heir or whe- 
ther his second cousin Khando is to be pre. 
ferred. 


In the ascending line we find first the bro- 
thers Balacharya and Krishnacharya and next 
above them the grand-father Venkatesh 


(1) 18 Bom. L. R. 652; 35 B. 389; 11 Ind. Cas, 560, 
(2) 16 B. 716, 
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the elder. According to our understanding: 
of- the principle énundiated in Kashibat 
v.. Sitabai (1), it would be necessary that the 
whole of this line should be exhausted be- 
fore going one step higher and bringing in 
the descendants of the great-grand-father 
Bapu.- .It is only on the assumption that this 
ought to be done that any force whatever can 
-be allowed to the appellant’s contention that 
che will then be found within six degrees of 
the common ancestor Bapu. It appears to us, 
‘however, clear that so long as there are sur- 
;vivors.in the direct-line, as in the present case 
the widow Radhabai, there is no need to go 
` further and, by starting the line of descent at 
the great-grand-father, opening a larger field 
of competition. ji 
In this view we must hold that no point 
material toa correct decision has been left 
. undecided by the lower Appellate Court, and 
that its conclusion isin conformity with the 
settled rule of Hindu Law. We, therefore, 
think that this appeal fails and must be dis- 
missed with costs, ; 


Appeal dismissed, . 


(s. c. 10 M. b. T. 385.) 
MADRAS HIGH COURT. 
Crivin, APegAL No. 227 or 1965. 
.. September 21, 1911. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Spencer. - 
‘fA. R. KRISHNAN CHETTY AND OTHERS 
2D —PLAINTIFFi —APPELLANTS 
' ^ gersus 


VELLAICHAMI THEVAN AND OTHEkS— 

` DEFENDANTS — RESPONDENTS. 

' Guardians and Wards Act (VIII of 1890), s. 7 (2)— 
Power of de facto guardian tó transfer minor's property 
after appointment of guardian by Ccurt— Want, of de 
facto guardian’s authority asa defence to a suit by 
transferee from such guardian Estoppel not to defeat 
provision of law—Estoppel not a caute of action —TaH- 

` fication— Void transactions cannot be ratified — Consider- 
ation—Void deed cannot be consideration— Money sup- 
plied .to.minor—Duty of supplier—Admission—Evi- 
dence. 

When a guardian of a minor's property is appoint- 
ed under the Guardians and Wards Act, no person 
other than such guardian can legally bind the 
minor’s estate even if he be ade facto guardian of 
the minor. 

' The want of authority of & de facto guardian is & 
good defence to a suit brought by a mortgagee 
against a minor to enforce a mortgage executed in 
his favour Ly such guardian, 
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There can be no estoppel if the person concerned 
knows the $ruth about the facts asserted, nor can 
the doctrine of estoppel be invoked to defeat a plain 
provision of law. A causa” of action cannot ba, 
founded on an estoppel, nor does an estoppel arise 
from the representation of a mere intention. 

There can be no ratification of a void transaction, 
void owing to the promisyor possessing no contractual 
capacity at thetime. Nor cana void deed form a 
good consideration for afresh contract made by a 
minor on attaining majority. 

Where a money-lender advances money to a minor 
and alleges that the articles purchased with such: 
money wero necessaries, the responsibility would rest 
on him when & bond is taken fora debt, to take 
care that the bond is so drawn as to render the estate 
of tha minor in law liable for debt. 

An admission may be made by a party at any time, 
but ifthe Court of first instance did not treatit as a 
confession of judgment and pass a decree against him 
on the strength of it, it can be treated only asa 
piece of evidence» 


Appeal against the decree of the Sub- 
ordinate Court of Madura;. Bast, dated 21st 
day of August 1905, in Original Suit No. 41 
of 1904. Fo" 

Mr. S. Srinivasa Atyangar, for the , Appel- 
lants. 1 

Messrs. T. Rangachartar, T. Rangaramanuja- 
chariar, S. Sundararaiah Atyangar, O. S. 
Govindaraja Mudaliar, 0.-S. Ventatachariar, 
and M. Narayanasawm Atyagy, for the Re- 
Spordents. Noc 

Judgment ;-—Ttie plaintiff in the lower 
Court, a money-lender by profession, based his 
elaim upon two hypothecation bonds, Exhibit 
L for ‘Rs. 1,000 executed on July 27th, 1898, 
and Exhibit A for Rs.3,000 executed on June 
28th, 1899, and as his suit was dismissed he 
now appeals. On account of the first defend- 
ant’s minority, agnardian named Krishna- 
sawmy Jyer was appointed on January 18th, 
1897, under the order of the District Court 
of Madura, marked Exhibit CC. On Novem- 
ber 20th, 1699, by force of orders marked Jix- 
hibits EE and FF, the first defendant’s 
mother who had by Exhibit CC been made 
guardian of the persons of the first defendant 
and his minor sister jointly with the guardian 
of their property was appointed guardian of 
their property also and Krishnasawmi Iyer 
was discharged from his office. On October 
31st, 1900, the first defendant was declared by 
the Court to have attained majority and the 
guardian’s powers ceased. ; 

Exhibit L was executed by the first defer.d- 
ant’s mother Rukku Nachiar alone purportirg 
to act as guardian ofthe first defendent and 
his sister. Exhibit A was exccuted both by 
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' dian. 
that both documents were executed ‘during 
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the-fizst defendant and- his: mother but she 
does not describe herself therein as his guar- 
A comparison of -dates easily shows 


the continuance of the guardianship of the 
guardian of the property appointed by Court. 
The Subordinate Judge has found that the 
first defendant was .below eighteen - years, 
when the guardian was appointed. Mr. 


“ Srinivasa Iyengar has asked us to come toa 


different conclusion on the evidence, but on 
this point we may briefly remark that no 


. evidence, sufficient to rebut the legal pre- ` 


sumption that the first defendant was a minor 
‘when guardians of his persons and property 
were appointed by the Court having jurisdic: 
tion under Act VIII of 1890, has been laid 
before us. 

As regards Exhibit L, it has been contend- 
ed that it is valid on the ground that it was 
executed by. the first defendant’s ‘mother who 
was guardian of his person and de facto guar- 


‘dian of his property, if the debt was incurred 


for necessary purposes. But, in the first place, 
there is no proof that she was de facto guardian 
beyond the vague statement of the plaintifi’s 
8th and 9th witnesses that her men managed, 


- the first defendant's villages and there was no 


suggestion of the kind in Exhibit DD whena 


motion was made to the Court to remove ' 


Krishnasawmi Iyer and “appoint Rakka 


: Nachiar. In the second place, the authorities 


<. cited on the appellant’s behalf fall far short 


of establishing the proposition that, when a 
guardian of a minor's property is appointed 


under the Guardians and Wards Act, persons " 
other than such guardians can legally bind © 


It would be exceedingly 
the minor’s interests, if 


the minor's estate. 
inconvenient for 


there was such conflict of authority, between. 
. guardians. 


The Legislature has in fact. pro- 


. vided for such an eventuality so far as guar- 


dians appointed by Court are concerned. Sec- 
tion 7 (2).0f the Guardians and Wards Act 


' takes away the power of any guardian not so 


appointed, by declaring that the Court's 
order appointing a guardian under the Act, 


. willhave the effect of removing any other 


. guardian.” 


the lawfully appointed guardian encumbrance- 
ing or alienating portions of the minor’s estate, 
without the Court's permission. In Nathu v. 
Balwant Row (1).it was held that an adverse 


“act of ‘a mother, while acting dé facto guardian 


(1) 27 B. 390, i 
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of her son, in disposing of the minor's property 


as ifit was her own and purporting to pay 


her own debts although the perchase-money 
was in fact applied in payment of debts for 
which the minor was liable, would not bind 
the minor for whoma: guardian Had been 
appointed by Court. The effect of appoint- 
ments under the act of extinguishing the 
powers of a natural guardian, is discussed in 
Ramchunder v. Ohhana Lal (9). No doubt, 


Xhese cases are not on all fours with the pre- 


Sent, but they show how other Courts have 
treated the powers of certificated guardians as 


. exclusive; and the language of the Act is 


clear enough. In Abdul Khader v. Ohidam- 
baram Chettiar (3) here the parties were 
Mahomedans, this Court held that persons 
purporting to act as de facto guardians and to 
incur debts in good faith for the benefit of a 
minor, could not bind the minor’s property by 
their acts, if in fact they had no legal status 
as guardians. The position ofa mother after 
the appointment of & guardian by Court 
appears to be no better, even though she may 


'be guardian of the minor's person as in this 


ease. The want of authority of a de facto 
guardian is a good defence to a suit bronght 
by a mortgagee to enforce his mortgage 
against a minor, though if the positions were 
reversed and the minor was suing to set aside 
the mortgage, as was held in Nizamuddin 
Shah v. Anandiprasad (4); a Court might 
equitably decline to granb relief until the 
plaintiff compensated the mortgagee, to the 
extent to which he had benefited ‘by the 
money advanced on the mortgage. 

Turning to the decisions cited on the other 
side, they do not help us much.  Honappa v. 
Mhalpai (5) and Manishankar Pranjivan v. 
Bas Muli (6) deal with the powers of natural 
guardians when no certificated guardian has 
b2én appointed. So also the case of Aruna- 
chellu Reddi v. Chidambara Reddi (Y). There 
was a testamentary guardian in that case 
and he acquiesced in the alienation made 
by the natural guardian for necessity, In 
Ananthayy2 Kameti v. Lakshmi Narayanap- 
payyz (8) there was a care-taker in posses- 
sion of a minor's estate as a guardian but 

-(2) 2 A. L. J. 430; A. W. N. (1905) 122. 

(3) 32 M. 276; 3 Ind. Cas. 876; b M. L. T. 201. 

- (4) 18 A. 373. 

(5) 15 B. 259. 

"(6) 12 B. 686. 

(T) 18 M. L.J. 223. 

(8) 15 M. L, J. 233, 
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no conflicts of authority arose between 
guardians certificated or natural. In Medan 
Mohan v. Renji Lal (9) the certificated guar- 
dian joined with the minor in executing the 
mortgage in dispute but failed to obtain the 
Court’s permission, and the Court treated 
the transaction as voidable and good if not 
followed by notice of an intention to avoid it, 
whereas in Mahort Bib v. Dharmodas Ghose 
(10) the Privy Council has treated mortgages 
entered into by minors as void for want of 
contractual capacity. In Gharibulla v. Khalak 
Singh (11) certain mortgages were contracted 
by the manager of an undivided Hindu family, 
and the mother who obtained a certificate of 
guardianship did not get the Court's sanction 
under section 29, It is thus nota case in 
point. 


Next, it is contended that, apart from Rakku 
Nachiar’s act being valid, the first defendant 
and those who claim under him are precluded 
from disputing the validity of Exhibit L, 

' because, in 1908 after attaining majority, the 
first defendant undertook in a letter filed as 
Exhibit L (1) to see that this debt and that 
secured by Exhibit A were paid at'an early 
date if the plaintiff arranged to take an assign- 
ment of Exhibit L from the original mort- 
gagee Mahomed Ibrahim. 

Tt is sought to make Exhibit L (1) do 
duly as an estoppel, as a ratification of the 
suit bonds Exhibits A and L, or as a founda- 
tion for a new contract between the first 
defendant and the plaintiff after the attain- 
ment of majority.- The plaintiff’s position 
is said to have been made worse by his acting 
on the first defendant's offer to pay promptly 
on condition of his taking the assignment (Ex- 
hibit M) but the plaintiff's statements at page 
167 of the printed documents that the first 
defendant's mother represented her son to 
be 17 or 18 in 1896 or 1897(the year when 
a_guardian was appointed) that he got no 
record to show his age, and that he was 
aware of the guardianship petition being pre- 
sented, show that hé was not wilfully kept in 
ignorance of the first defendant’s minority and 
there can be no estoppel, if ihe person con- 
cerned knows the truth about the: facts as- 
serted. [Moreover, estoppel cannot be invoked 
to defeat a plain provision of law [tide 

(9) 23 A. 288. 

Q0) i 30 0. 539; 201. A. 114; 5 Bom. L. R. 421; 7 


QC. W. N 
(11) dia P "407. 
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Madras Hindi Mutual Benefit Permanent Fun 
v. Raghava Oheity(19)]. A mortgage can pnly 
be effected by a registered document and 
there is no registered document validly exe- 
cuted by the first defendant in existence. 
There is only an alienation made by his 
mother without authority. The case of Surat 
Chunder Dey v. Gopal Ohunder Laha (18) ,can 
be distingusihed by the circumstances that 
the District Judge found that Ahmad, w]fose 
acquiescence in his mother’s conduct was held 
to amount to estoppel, had reached majority 
at the date of the mortgage. The case of 
Parameshur Ojha v. Musammat Goollez (14), 
relied on by Mr. Srinivasa Iyengar, was 
another case of a major permitting his mother 
to represent him as a minor, and to mortgage 
ancestral property. Ifin that case he "had 
been in fact a minor his permission would have 
gone for nothing. Then, too, there can be no 
ratification of a void transaction, void owing 
to the promissor possessing no contractual 
capacity at the time, vide, Ramaswamt Pandia 
Thalavar v. Anthappa Ohetttar (15) and Pollock 
and Mulla's Contract Act, page 55. 

Nor can a void deed form a good consider- 
ation for a fresh contract, made on ‘attaining 
majority. In this case weare told that the 
first defendant was benefited by not being 
put into Court at once and by a change of 
creditorsand the promisee was benefited by 
the promise of the first defendant to pay the 
debt of Rs. 3,000. These advantages may 
serve as consideration for the assignment, but 
this suit was bronght on the mortgages, the 
cause of action is described in the plaint as 
starting from them and no case of a new con- 
tract appears to have been put forward till 
now. ven in the prayer for additional 
issues at page 185 of the printed documents 
this case is not clearly set out. A cause of 
action cannot be founded on an estoppel, tor 
does an estoppel arise from a representation 
of a mere intention such as the first defend. 
ant’s intention to pay promptly. Vide Hals- 
bury's Laws of England, Vol. XIII, page 377, 
section 534. 

As regards Exhibit A, it was executed both 
by the first defendant and his mother. De- 
cisions have been cited to show that it is nob 
necessaay for a guardian to describe himself 

(12) 19 M. 200. 

(13) 19 I. A. 203; 20 C. 296. 


(14) 11 W. R. 446. 
(15) 16 M. L. J. 422. 
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as a guandian if he actually is one, but when 
aminor purports to actand execute for him- 
self as in this cage, it would ba a violent pre- 
sumption to treat his mother as acting for 
him: | 


Assuming, however, that her act was the act 


of a guardian, itis bad for the same reason as 
her executior-of Exhibit L, viz., because there 
was a guardian\appointed by the Court at the 
time. Whe first’ defendant's execution of Exhi- 
bit A was bad as being the act of a minor. 
Again, ibis argued that the plaintiff is en- 
titled to be reimbursed for necessaries sap- 
plied to the minor and to get acharge on his 
estate independently of the suit bonds. Sec- 
tion 68 of the Indian Contract Act and the 
decision in Bhawal Sahu v. Baijnath Pertap 
Narain Singh (16)are quoted in support of this 
position and some of the items andoral evidence 
have been referred to in order to show what 
the cost of the minor’s maintenance was and 
how the money borrowed from the plaintiff 
was expended. On this point it will be suffi- 


cient to note that the Subordinate’ Judge in 


paragraph 19 of his judgment found no evi- 
dencethat the debts which Exhibit A discharged 
and those which the account Exhibit K, evi- 
dence, were all borrowed for the real necessity 
of the first defendant or Rakku Nachiar. In 
our opinion, also, the plaintiff failed to establish 
satisfactorily that the debts were incurred for 
the first defendant's benefit, several of the 
debts mentioned in Exhibit A being incurred 
by his mother. The plaintiff evidently kuew 
that he was dealing with a limited owner as 
he states at page 1:0 of the printed docu- 
ments, in his evidence that he knew when 
Exhibit B was taken, that Krishnasami was 
appointed guardian and thatthe first defend- 
ant and his mother told him that hé, the 
guardian appointed by the Court, was giving 
Rs, 20 for their maintenance every month. 
Exhibit B in date is after Exhibit L and, 
therefore, Exhibit A. From Exhibit DD it 
appears that Rakku Nachiar was given 
monthly Rs. 30 and 4$ £alams of paddy, and 
although the cash pdyments were delayed for 
a time, thereis no such allegation as to the 
gram. Thus the first defendant and his 
mother were nob without necessaries for iheir 
support, and we are not satisfied that they 
could not have lived within their income if 
they have tried. Even if some of the articles 
- purchased with the money advanced by the 


(16) 35 C. 320; 12 C. W. N. 256; 3 M. L. T. 156. 
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money-lender were necessaries, the respon- 
sibility would rest on him when a bond is 
taken for the debt to take care that the bond 
is so drawnas to render the estate of the 
minor in law liable for the debt. This was 
the opinion of the learned Judges who decided 
the case in Bhawal Sahu v. Baijnath Pertab 
Narain Singh (16) and we agree with them. 
If the present suit had been based on ac- 
counts and the plaint framed for the re- 
covery of necessaries supplied to a minor, 
questions of limitation would have arisen. 
Lastly, a question has been raised whether 
the lower Court should have given the 
plaintiff a decree on the admission of liability 
under both Exhibits A and L contained in 
the first defendant's statement presented on 
February 27th 1905 and printed at pages 8 
and 9 of the printed pleadings. The plaint 
contains a prayer for a personal decree 
against the first defendant. The first de- 
fendant is now dead and the 12th respondent 
is bis legal representative. In the first de- 
fendant’s first witten statement dated Sep- 
tember 66h, 1904, upon which issues were 
framed on November 30th, 1904, he com- 
pletely denied his liability. In his deposition 
on July 18th, 1905, he stated that his first 
written statement was put in at the instance 
of the fifth defendant and his second written 
Statement at the instance of the plaintiff. 
He added that the facts mentioned in the 
written statement put in through Mr. 
Naganathier (Z.e., the first) were true. Ex- 
hibit [V is a notice given by the first defen- 
dant to the plaintiff in August 1904, in 
which he alleged that the plaintiff had held 
out false hopes to him before suit and had 
practised fraud in respect of the documents 
for 1,000 and 3,000 by which Exhibits L and 
A are evidently intended, and that they were 
unsupported by consideration and invalid. 
Section 152 of the Code of Civil Procedure, 
in force when the suit was tried, declares 
that if at the first hearing of a suit it appears 
that the parties are not at issue on any ques- 
tion of law or of fact, the Court may at once 
pronounce judgment. Section 153 contains 
a similar provison for suits in which there 
are, as here, several defendants. No doubt, 
admissions may be made by parties at any 
time, but seeing that the Court of first in. 
stance did not treat the first defendant's 
second siatement as a confession of judgment 
and pass a decree against him on the strength 
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of it, we are of opinion that it can only be 
treated as a piece of evidence, and that not 
conclusive, looking to the circumstances 
under which it was made. These are that 
its maker contradicted it before and retracted 
it afterwards, alleging that he had been in- 
duced to make it, that it was put into Court 
on a day when there was no hear ing of the 
suit and after the framing of issues, and that 
at the time it was made the first defendant 
appears to have parted with most, if not all, 
of his rights over his property. 

We think that the appellant is not entitled 
to any relief in this suit and we would dimiss 
his appeal with costs of 5th and 6th (one 
set) the 4th and 12th respondents (one 
separate set). 

: Appeal dismissed, 





(s. c. 222 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
Sizcoxp Civiu APPEAL, No. 665 or 1909. 
Juve 15, 1911. 
Present:—Mr. Justice Shah Din. 
Musammat NUR JAHAN BEGAM— 

© JUDGMENT-DEBTOR—JÀ PPELLANT 
versus 
Rat GIRDHARI LAL AND OTHERS— 


DEGREE-HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI r. 90— 
Execution of decree—Sale—Application to set aside— 
Material irregularity in publishing or conducting sale— 
Judgment-debtor owning share of howse—Whole house 
sold. . 

A sale held by a Court in execution of a decree 
is not liable to be set aside when no material ir- 
regularity in publishing or conducting the same is 
Pr eco a judgment-debtor owned $th of a house 
but the whole house was sold as his property: 

Held, that it could not be assumed that the price 
realised was less than would have been obtained had 
the proper share of the jadgment-debtot been 
specified in the proclamation of sale. 

Miscellaneous appeal from the order of the 
District Judge, Delhi District, dated the 
27th February 1909, rejecting the application 
for execution of decree. 

Mr. Sundar Das, for the Appellant. 

Lalas Dharm Das Suri, and Madan Gopal, 
for the Respondents. 

audgment.—Mr. Sundar Das for the 
appellant urges that his client, Musammet 
Nur Jahan, was owner of a {th share in the 
hoase which has been sold by auction, the 
remaining th share being the property of 
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Musammdi Aziz un-Nissa, and he further 
contends that as the respective shares of his 
client and Musammat Aziz-un-Nissa were not 
set out in the proclamation of sale intending 
buyers, who knew that a good deal of 
litigation had taken place between the two 
ladies as regards their rights in the house 
and in the other property held by them in 
joint ownership, were left in doubt as to 
the precise extent of Musammat N ur Jahan’s 
proprietary rights in the house in question 
&nd, therefore, did not come forward to bid 
at the Court auction, with the result that 
full price was not realized for the property 
sold. There is nothing whatever on the re- 
cord to support these contentions, and it can- 
not, therefore, be assumed that though the 
whole house was sold as the property of 
Musammat Nur Jahan instead of her alleged 
3th share in the same, the price realized 
was less than would have been obtained 
had the proper share of the judgment- 
debtor been specified in the proolamation of 
sale. 

I hold that no material irregularity in 
publishing or conducting the sale has been 
established, and J, therefore, dismiss this 
appeal, In the peculiar circumstances of 
the case, I leave the parties to bear their own 
costs. 


Appeal dismissed. 





(s. c. 13 Bom. L. R. 977.) 
BOMBAY HIGH COURT. 
SEGOND Civit ApPgAL, No. 501 or 1910. 
August 3, 1911. 

Present:—Sir N. G. Chandavarkar, Kr., 

* Judge, and Mr. Justice Hayward. 
KHUSHALCHAND PREMRAJ 
MARWADI— APPELLANT 
versus 
NANDRAM SAHEBRAM MARWADI— 
RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), ss. 276, 295, 
320, 321, 322, 328, 324, 326, 325A Execution of 
decree— Attachment— Proceedings transferred to Collector 
—Mamlatdar disposing of darkhast—Mamlatdar, posi- 
tion of— Collector's agent—Certifying satisfaction of 
decree to Mamlatdar—Attachment of same property 
under another decree—Transfer of proceedings under 
the second decree to Collector — First decree satisfied— 
Private alienation by judgment-debtor valid— Claims 
enforceable under altachment— Rateable distribution, 


claim for—Scope of s. 6— English Bills of Sale Act, 
1878, s. 8. 
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Sections 322—325 of the Civil Procedure Code, 1882, 
pre-suppose a decree which has to be sdtisfied aud 
which is, therefore, capable of execution. That can- 
not be said of a decree, which its holder by his dec- 
laration to the Collector acknowledges to have satisfied. 

An acknowledgment of satisfaction made to a 
Mamlatdar, who is carrying on the execution work 
on behalf of a Collector, has the effect of an 
acknowledgment to the Collector, because the Mam- 
latdar is the Collector's agent and notice to him is 
notice to the Collector. 

Where a Mamlatdar accepts the admission of 
satisfactien of decree and disposes of the darkhast 
accordingly and the Collector upholds the Mamlatdar’s 
action, the action of the Collector relates back to 
the date on which the Mamlatdar, as the Collector's 
agent, passed his order disposing of the darkhast. 

Conseqhently, a sale of attached property by 
a judgment-debtor, after the acceptance of admis- 
sion of satisfaction by a Mamlatdar but before the 
order of ‘the Collector upholding the Mamlatdar’s 
action, is not void under section 325 A. 

When a decree-holder intimates to a Collector 
that his decree has been satisfied, and that the necessity 
of its execution by the Collector has ceased to exist, 
the Collector’s powers under sections 322 to 325 
also cease, because the very foundation of them, 
consisting in the fact of a decree which is alive and 
capable of execution, has disappeared. 

An intimation about the satisfaction of a decree 
made to a Collector, who is in charge of the 
execution, amounts to a due certifying which satisfies 
the conditions of section 258 of the Civil Procedure 
Code, 1882. 

Muhammad Said Khan v. Prayag Sabu, 16 A. 228, 
followed. : 

A sale of attached property by a judgment- 
debtor, after the decree-holder has intimated satis- 
faction of decree before the Collector, is not illegal 
and void under section 276 of the Code. Although 
the property is on the date of sale under attachment 
in the plaintiff's darkhast to the Collector and the 
attachment has not been formally raised, tho 
darkhast claim having been satisfied is no longer 
enforceable under ib. 

After a darkhast has been transferred by a 
Court to a Collector for execution, a second attach- 
ment of the same property in execution of another 
money-decree is illegal on account of the last 
portion of the first paragraph of section 325A, and, 
consequently, does not affect a private sale by* the 
judgment-debtor. 


An existing refernce of a darkhast to a Collector 
for execution after attachment of certain property 
precludes a second reference to the Collecter under 
section 320 on a separate darkhast in execution of 
another money.deoree in respect of the same 
property. 

The provisions of section 276 make a private 
alienation void, nob absolutely to all intents and 
purposes, but only “as against all claims enforceable 
under the attachment” referred to in it. Wheze 
execution proceedings, in the course and for 
the purpose of which an attachment was mado, have 
come to an end on accourt of the decree having been 
satisfied by the judgment-debtor, and in consequence 
the decree is no longer alive, the attachment also 
ceases and there is no longer any claim “enforceable” 


' 
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under the atiacnme. 
effected by the judgm. 
void. 


As to any claim under anov. 
under section 295, that is depe. 
tinuance of the said attachment, 

When that attachment has been swe, 57, $ 
other claims cognizable under it cease 
operative for the purposes of sections 276 and 2.. 

The moment the attachment in the first decreo 
sent to the Collector fer execution comes to an end by 
reason of the said decree having been satisfied, all 
claims enforceable under the attachment cease to 
be enforceable under it. The only bar iu the way 
of the private alienation is removed as if ib never 
existed in Jaw; and the question as to the private 
alienation made by the judgment-debtor during the 
attachment reduces to one between the judgment- 
debtor and his alienee. It is not competent for 
the former to contend that his sale is ever void as 
against him. 

Umesh Chunder Roy v. Raj Bullubh Sen, 8 C. 279; 
Gobind Singh v. Zalim Singh, 6 A. 33; Kunhi Moossa 
v. Makki, 23 M. 478; Ex parte Blaiberg, In ve, Toomer, 
(1883) 23 Ch. D. 254; 52 L, J. Ch. 461; 49 L. T. 16; 
31 W. R. $06, relied upon. 

Sorabji v. Govind, 16 B. 91, referred to. 

Where a decree which was transferrod to a Collector 
has been satisfied, a private alienation of the attached 
property is not affected by a second attachment of 
the same property in execution of another decree 
similarly referred to the Collector. 


Second appeal from the decision of the 
District Judge of Nasik, in Appeal No. 202 of 
1909, reversing the decree passed by the 
Subordinate Judge at Pimpalgaon, in Suit No. 
248 of 1906. 


Mr. Nadkarni with him Messrs. P. P. Khare 
and D. 0. Virnar, for the Appellant. 

Mr. Ooyuj:, with him Mr. N. M. Samarth, 
for the Respondent. 


-udgment.—tThe question of law 
arising on this second appeal depends on a 
few facts which are nobin dispute and may 
be shortly stated, so far as material. 

The plaintiff, who is respondent, having, in 
Darhkast No. 1280 of 1900 in Suit No. 614 of 
1900 attached the property in dispute in exe- 
cution of his money decree against his judg- 
ment-debtor, Bapu Sakharam, the Court 
ordered the property to be sold, and under 
section 320 of the Code of Civil Procedure 
(Act XIV of 1882), then in force, transferred 
the execution to the Collector. 

While the Collector was in management 
aecordiogly, the plaintiff, on the 21st of May 
1904, informed the Mamlatdar, who was 
carrying on the execution work on behalf of 
the Collector, that, as his judgment-debtor 
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nad satisfied the decree, the necessity for sale 
had disappeared, and that the darkhast 

“should be disposed of.” The Mamlatdar sub- 
mitted the record and proceedings of the 
darkhast to the Collector on the same day with 
the following endorsement: “Asthe darkhost 
has been disposed of, the papersare sent that 
they may go tothe Court.” On thé 8th of 
June, the Collector forwarded the papers 
accordingly to the Court, and the latter 
received them on the 16th of June. 

In the meantime, that is, on the Slat of 
May 1904, the plaintiff's judgment-debtor, 
Bapu Sakharam, executed a deed of sale of the 
property to the defendant, in consideration 
of the moneys which the defendant had ad- 
vanced for the satisfaction of the plaintiff's 
decree in the darkhast above-mentioned, 
and also for payment of other debts of 
the said judgment-debtor. 

The question is, whether this deed is valid, 
having regard to tbe provisions of section 
325A of the Code of Civil Procedure (Act 
XIV of 1882). 

The first limb of the first paragraph of 
thabsection provided as follows; — So long 
as the Collector can exercise or perform in 
respect of the judgment-debtor's immoveable 
property, or any part thereof, any of the 
powers or duties conferred or imposed on 
him by sections 322 to 325 (both inclusive), 
the judgment-debtor or his representative-in- 
interest shall be incompetent to mortgage, 
charge, lease, or alienate such property or 
part, except with the written permission of 
the Collector. 

Ib is contended for the plaintiff (respondent) 
that, as the Collector was in management of 
the property in dispute on the date of the sale 
to the defendant, and could then have 
exercised the powers under sections 322 to 
825, the plaintiff's judgment-debtor was in- 
competent to sell and that the sale to the 
defendant is in consequence illegal and void. 
The answer to that is, that sections 322 to 
825 presuppose a decree which has to be satis- 
fied and which is, therefore, capable of exe- 
cation. That cannot be said of a decree, 
which its holder by his declaration to the 
Collector acknowledges to have been satisfied. 
The acknowledgment here was made, no 
doubt, to the Mamlatdar; but he was the Col- 
lector’s agent, and notice to him was notice 
to the Collector. As a matter of fact, the 
Mamlatdar accepted the admission and acted 
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upon it by disposing of the darkhast iu the 
manner requested by the plaintiff, and the 
Collector upheld the Mamlatdar’s action. 
True, it was upheld by the Collector after 
the date of the sale to the defendant, but in 
law that action of the Collector related back 
to the date on which the Mamlatdar,as the 
Collector’s agent, had passed his order dis- 
posing of the darkhast. 


: When a decree-holder intimates to the 
Collector that his deoree has been satisfied, 
andthat the necessity for ils execution by 
the Collector has ceased to exist, the Collec- 
tor’s powers under sections 322 to $23 also 
cease; because the very foundation of them 
consisting in the fact of a: decree which is 
alive and capable of execution, has disap- 
peared, 


But it was said that the Collector was not 
warranted in acting upon the plaintiff’s ad- 
mission that the decree had been satisfied, 
because the satisfaction was one made out of 
Court and, not having been certified to th 
Court, it could not be recognised as a pay- 
ment of the decree under section 258 of the 
Code. But the intimation to the Collector, 
who was in charge of the execution, amount- 
ed to a due certifying, which satisfied the 
conditions of section 258: Muhammad Said 
Khan v. Prayag Sahu (1). Our conclusions 
are confirmed by reference to rule 15 of the 
rules under section 320 of the Code::printed 
at page 52 of the High Court Civil Circulars, 
which provides that when execution has been 
as far as possible completed, the Collector 
shall re-transmit the papers together with 
the execution proceedings to the Court, 

Then, it was urged against the sale by the 
judgment. debtor, Bapu Sakharam, to the 
defendant, that it was illegal and void under 
section 276 of the Code of 1882, because the 
property was on the date of the sale onder 
attachment in the plaintiff's darkhast ulti- 
mately disposed of by the Collector on the 
strength of the plaintiff's application that ib 
should bs returned to the Court as “disposed 
of" in consequence of the satisfaction of the 
decree. But, though the attachment had 
existed then, and does not appear to have 
ever been formally raised, the durkhast claim 
having been satisfied was no longer enforce- 
able under it. 


(1) 16 A. 228. 


Vot XII} 


“KHUSHALOHAND V., NANDLAL. 


Consequently, the sale to the defendant re- : 


mained unaffected, so far as it concerned 
that darkhast claim. 

The question, then, is whether a separate 
darkhast (No. 2439 of 1902), presented on 
the 13th of December 1902 by the plaintiff 
for the execution of another money decree 
agaifist the same judgment-debtor obtained 
in Suit No. 634 of 1901, rendered the sale 
illegal and void under section 825A. This 
separate darkhast was also transferred by the 
Court to the Collector for execution, after 
an order for attachment of the property 
because the latter had already been seized 
of the property under section 320. The 
attachment in execution of this decree, exist- 
ing in‘fact on the date of the private sale 
to the defendant by the judgment-debtor, is 
relied upon by the learned Pleader for the 
plaintiff (respondent before us) as rendering 
the sale in question illegal and void. The 
learned District Judge has taken the same 
view, and in support of it he refers to the 
2nd paragraph of section 325A. But he 
has overlooked the 2nd limb of the first 
paragraph of the section, which provides: “Nor 
shall any Civil Court issueany process against 
such property or part in execution of a decree 
for money." Tho second attachment was on 
that account illegal and could not affect the 
private sale to the defendant by the plaintiff's 
judgment-debtor. Further, the Collector does 
notfappear to have taken any action under 
section 323 and, therofore, the case is un- 
touched by the 2nd paragraph of section 
825A. This separate darkhast in fact never 
was and never could have been referred to 
the Collector under section 320 by reason of 
,, the existing reference of the previous darkhast 
' and hence was wholly unaffected by the pro- 

visions of section 325A of the Code. * 

The question remains, whether the sale by 
the judgment-debtor, Bapu Sakharam, to the 
defendant, was illegal and void under section 
276 of the Code (Act XIV of 1882) by 
reason of this separate darkhast. lt might 
be argued that it was, because, though the 
claim under this separate darkhast could not 
legally beenforced by transfer to the Collector, 
it was still a claim enforceable under section 
276 read with section 295 of the Code,as held 
in the case of Sorabjd v. Go.ind (2) and con- 
firmed by the explanation added to section 


64 of the new Code (Act V of 1908}. 
(2) 16 B. 81. . 
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But this argument is not supported by the 
language of section 276 and the authorities 
with reference to its proper construction and 
effect. The provisions of that section make 
the private alienation void, not absolutely, bat 
only as" against all claims enforceble under 
the attachment” referred to in it. Where 
the execution proceedings, in the course and 
for the purpose of which the attachment was 
made, havecome to an end on account of 
satisfaction of the decree by the judgment- 
debtor, and in consequence the decree is no 
longer alive, the attachment also ceases, and 
there is no longer any claim “enforceable” 
under the attachment to make the private 
alienation effected by the judgment-debtor 
during the attachment void. The person 
for whose protection section 276 wag 
primarily intended has had his claim in 
that event statisfied otherwise than by 
the attachment. As to any claim under 
another decree, cognisable under section 


295, that had been dependent on the 
continuance of the said attachment. When 
that attachment was swept away, all 


other claims cognisable under it ceased to be 
operative for the purposes of sections 276 
and 295. The moment the decree sent to the 
Collector was satisfied, everything depend- 
ent on it (in virtue of sections 322 to 325A) 
ceased to have legal effect and there was 
no claim left which was enforceble under the 
attachment. All obstruction to the legal 
validity of the private alienation made during 
the continuance of the attachment having been 
removed, the alienation revived and became 
legal, because the question then came to be 
one entirely between the alienor and the 
alienee. See Umesh Chunder Roy v. Raj 
Bullubh Sen (3); Gobind Singh v. Zalim Singh 
(4) and Kunhi Moossa v. Makki (5). The 
principle of law applicable here is the same 
that was applied by the Court of Chancery in 
England in construing section 8 of the Bills 
of Sale Act of 1878 in Ec parte Blaiberg: In 
re Toomer (6). Section 8 of that Act provid- 
ed that a bill of sale of the kind specified 
there "shall be deemed fraudulent and void" 
as against an execution creditor under 
certain specified circumstances. It was held by 


(3) 8 C, 279. 
(4) 6 A. 38. 
3 23 M. ps 
6) (1883) 23 Ch. D. 254; 52 L, J. Ch. 461; 49 L, T 
16; 31 W. R, 906. 9L 
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the Court that it was void, not to all intents 
and purposes, but merely to the extent of 
satisfying the claims of the persons indicated 
in the section; that the section was intended 
only for the benefit of the execution creditor, 
so that if the execution was swepb away, as 
if it had never existed, the bill-of-sale-holder 
became entitled to the goods. So here, the 
moment the attachment of the plaintiff came 
to an end by reason of the satisfaction of his 
first decree sent to the Collector for execution 
' all claims enforceable underthe attachment 
ceased to be enforceable under it. The only 
bar in the way of the private alienation was 
removed asifit never existed in law; and 
the question as to the private alienation made 
by the judgment-debtor to the defendant dur- 
ing the attachment became reduced to one 
between that judgment- debtor and his alienee. 
It was never competent for the former to 
contend that his sale was ever void as against 
him. 

For these reasons, the decree appealed 
from must be reversed and tkat of the 
Subordinate Judge restored with the costs 
in this Court and in the lower Court of 
appeal on tke respondent (plaintiff). 

Decree reversed. 


(s. c. 167 P. W. R. 1911.)* 
PUNJAB CHIEF COURT. 
Cyin Petition No. 1274 or 1909. 
August 10, 1911. 

Present:—Mr. Justice Johnstone. 
KALA AND OTHERS—DEFENDASTS— 
PETITIONERS 
versus 
Musammat LACHHMI AND ANOTHER-— 
PrAINTIFFS— RESPONDENTS. 

A. isjoinder of causes of action—Claim for possesion 
on the ground of defendant being a trespasser cannot be 
treated as one for redenvption —Plaint— Amendment, 

A suit for possession of immoveable property on 
the ground that the defendant is a trespasser cannot 
be transformed into one for redemption especially 
. at the last stage of the trial. 

Obiter dictum:—A suit for possession against a 
trespasser and one for redemption cannot lawfully 
be included in a plaint in the alternative. 


Petition under section 70 (a) and (b) of 
Act XVIII of 1884, as amended by Act XXV 
of 1899, for revision of the order of the 
Additional Judge, Amritsar Division, dated 
the 20th January, 1909, confirming that of the. 
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Munsif, lst class, Amritsar, dated the 6th 
July, 1908, de&reeing plaintiffs! claim, 

Rai Sahib Pandit Sheo Narain, for the 
Petitioner. 

Sardar Kharak Singh, for the Respondents. 

J8udgment,—In this case one respond- 
ent Gujar Singh having died, attempts were 
made to implead and serve with noticea lady 
supposed to be his widow, but these attempts 
have failed and Mr. Sheo Narain elects 
to proceed with the case without troublfug 
about her, inasmuch as evon her name and 
the fact of her being Gajar Singh's widow at 
allare doubtful. 

There are in all three main grounds for this 
revision, of which I dispose of two summarily 
in order to clear the ground. First, the ob- 
jection about Wadhawa is taken too late and 
he was represented in the lower Appellate 
Court, and, secondly, I think the Courts below 
were quite right in presuming the death of 
Bhadar who has been absent and unheard’ 
of for atleast 60 years. . 

There remains the main question whether 
it was right for the first Court in the present 
cass in which the claim was, at least pri- 
marily, for possession against trespassers to 
give a decree for redemption against them 
as mortgagees. This question has two branches 
—irst, could the suit for possession and 
thet for redemption have been lawfully in- 
ciudedin one plaint? Secondly, was it right 
to transform the suit for possession iuto one 
for redemption at the last stage of the trial? 

In connection with the first branch of the 
question, respondents’ Pleader quotes 
Order VI, rule 17, Civil Procedure Code, 
but that Code was nob in force when this 
case was heard aud decided. Under the old 
Code, it is more than doubtful whether such 
a joinderof alternative causes of action would 
not have been unlawful. On this and cognate 
questions, there is some conflict of authority; 
but Tam myself disposed to hold that the first 
branch of the question must be answered in 
the negative. For such a joinder of ciuses 
of action plaintiff must first allege that defen- 
dants are mere trespassers, any lien they 
may have on the property created by the late 
widow being worthless against him, and he 
must then allege that, if this is found against 
him, he stands in the lady's shoes and wishes 
to redeem just as she might have done. I 
cannot help thinking such pleading to be 
inconsistent and certainly most inconvenient, 
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Bat, without pressing this, . P have no 
hesitation whatever i in answering the second 
braüch. ab least of the question in the 
negative. No doubt, plaintiff did mention 
‘possible, mortgages in his plaint, and an issue 
was drawn about them, but the suit was 


not one for redemption, no Court-fee for that- 
only, - 


relief having been 


paid. It was 
after. all the 


evidence had been taken. 


and final arguments were being heard that 


plaintiff, finding his original claim must be 
barred by time, was allowed to pay in addi. 
tional Court-fees, and have the case treated 
as one for redetantion, No time was given 
to defendant to meet-this new case by further 
pleas or by evidence, the Court at.once pros 
teeding to judgment. . 

: In these circumstances, my opinion is that 
I shou!d simply allow ‘the revision and set, 
n the decree under consideration. Even 
if it were- -lawful to transform, the suit at any. 
stage in the way that it has’ been transformed 
& point on which I have. some doubts, I ani 
quite clear that it was a most unwise exércise 
of discretion to allow the transformation at 
the eleventh hour and then to proceed to; 
judgment. without letting defendant meet the 
new case. Nor can | see any balance of con- 
‘venience in remanding for re-trial of the new 
case. I, therefore, allow the revision and set’ 
aside the decree of the lower Appellate Court- 
with costs throughout. ^ 


Revision allowed.. 


ate 





(s. c. 18 Bom. L- R, 989.) 
< -BOMBAY HIGH COURT. 
-‘Seoonn Civiu APPaAL No. 181 or 1910. 
i - July- 18, 1911. - 

Present: —Sir N.-G. Chandavarkar, Kr., E 
* Judge, and Mr. Justice Hayward. Ag 
PESDAOHAE GAVRISHANKAR— = 
, - APPELLANT 1 
versus f 
UDERAM ICHHARAM-—-RszsrONDENT. | 
Trust—Testator leaving property for definite charit- 
uble purpose—Trustces named | dying - Duty y of Court 
to adsivinister estate — Hindu, Law —Testator directing en- 
dowment of property— Right of heir to carr y out directions. 
—Ejeciment,' suit for, by heir against trespásser —Suit 

maintainable—Civil Procedure Code (Act XIV of 1882), 


as. 18, 539- Res judicata—Suit for recovery of property 
as heir —Subsequent suit as trustee. 


Where the trustees named by a testator for the 
purpose of making and completing the trust, at the 
point of time fixed by him, have died and -the 
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object of the trast, as named by him, is specific and 
definite, then the Conrt will administer the 
trust. : i . 
Moggridge v. Thackwell, (1803) 7 Ves, Jr. 88,6 R. B. 
76; In re Pyne: Lilley v. Attorney-General, (1903) 1 
Ch. 83; 72 L.J. Ch. 72; 51 W. R. 283; 87 L. T. 730, 
followed. 

` The provisions of section 539 of the Code ‘of Civil 
Procedure, 1882, are mandatory, not onabling or 
permissive. 

Tricumdass Mulji v. Khimji Vullabhdass, 16 B. 626, 
followed. . 

Section 539 does not apply to a suit to eject a 
trespasser from property which is the subject of a 
public religious trust. , 
` Lakshmandas Parashram v. Ganpatrav Krishna, 8 
B. 863; Vishvanath Govind Deshmane v. Rambhat, 16 
B. 148; Kazi Hassan v. Sagun Balkrishna, 24 B. 170; 
Ravichand Bhaichand v. Samal Shivram, (1888) P. 
J. 273, relied upon. - 

Where a Hindu testator has named córtain persons 
to carry out the trust pointed out by him, and 
those persons have all died before the period for the 
‘creation and completion of trust, in the absence of 
any provision made by the testator to meet such 
a contingency, the right to do that which those 
persons would have done devolves, according to 
Hindu Law, on the heir of the testator. He takes 
either their place or his. 

Goséami Sri Greedhareejee v, Rumanlal, 16 T, A. 1877 
17 0.3' and Ravichand Bhaichand v. Samal Shivram? 
(1886) P. J. 273, followed. 

Where a Hindu, who has directed a trust of „his, 
property . for a religions purpose, dies before giving 
effect to it, the Hindu Law authorizes his heir to 
take steps for carrying ont his directions, after 
recovering the property from a trespasser. 

Where a testator merely directs that his property 
should be endowed for a certain purpose at a 
certain timé by certain’ persons after his death, 
then, until the arrival of the time and complete 
dedication of it in the manner and for the ‘object 
pointed out by the testator, the property must be 
regarded, in the eye of the law, as part of his estate 
but impressed with a trust oran obligation on the 
part of those who take that estate as "heirs to carry 
out his directions at the appointed time; and he who 
sacceeds him as heir has the right to do what the 
owner himself would have done or has directed to 
be done so as to complete the trust with the sanction 
of the Court, if necessary. But, before he can do 
that, he must first secure the property from the 
svrong-doer into whose possession it has passed. 

The dismissal of a suit by a person claiming 


i possession of the property of the decensed as his 


reversionary heir on the ground that the property 
had been made the subject of a gifs to a Hindu 
deity, does not bar by res judicata a subseqnent suit 
by the same person for the recovery of the samo 
property as trustee. 


Even when the trasteeship arises ont of heirship, 
all the same the two capacities or titles are 
distinct ‘and give rise to 'bwo ‘separate causes of 
action. 

. If the two rights are in inception distinct, they can. 
not be said to lave cónlesced and become one cause 
of action merely because one, and the. same person 
happens to be the heir and to take the place of 
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the trustees. It is a matter of mere accident, not 
of substance or essence, that the trusteeship arises 
from the heirship. 


Second appeal from the decision of the 
District Judge of Surat, in Appeal No. 107 
of 1908, reversing the decree passed by the 
Joint Subordinate Judge ab Surat, in Civil 
Suit No. 115 of 1907. 

Mr. L. A. Shah, for the Appellant. 

Mr. Mody, with him Mr N. K. Mehta, for 
the Respondents. 

Judgment.—the dispute in this case 
relates to a house which originally formed 
part of the property belonging to one Amba- 
ram Bhikariram. He by his Will made iu the 
year 1849 bequeathed the property to his 
wife for life, and, on her death, to Bai 
Ganga, his widowed daughter-in-law, also for 
life; and he further directed thaton their death 
his four executors, named in the Will, should 
make shtvarpana of the property, that is to 
say, they should make.a public religious 
trust of it by devoting it to the worship of 
the Hindu deity, Shiva. On his death, his 
widow took under the Will. On her death, 
his daughter-in-law succeeded to the estate 
and she sold the bouse now in dispute. The 
present respondents claim to bein possession 
in virtue of that sale. 

The executors, charged with the duty of 
making a public trust of the property, pre- 
deceased the daughter-in-law. She herself 
died in the year 1898. The-trustees named 
by the testator for the purpose of making 
and completing the trust at the point of time 
fixed by him, having died, and the object of 
the trust, as named by him, being specific 
and definite, the ease falls within the rule of 
Jaw, laid down by Lord Eldon in the leading 
case of Moggridge v. Thackwell (1), that 

“where the execution is to be by a trustee 
with general or some objects pointed, out, 
there the Court will take the administra- 
tion of the trust." See also In re Pyne: 
Lilley v. Attorney-General (2). Itis for such 
cases that the Indian Legislature provided a 
remedy by means of section 539 of the old 
Code of Civil Procedure (Act XIV of 1882), 
reproduced, with some alteration, in the new 
Code; (Act V of 1908), as section 92. 

In the present case, the suit was brought 
by the appellant in the Court of the Second 


Class Subordinate Judge at Surat independ- 
(1) (1808) 7 Ves. Jr. 36; 6 R. R. 76. 

. (2) (1903) 1 Ch. 83; 72 L. J. Ch, 72; 61 W, R. 283; 

87 L, T. 720. 
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ently of section 539 of the old Code, which. 
was then in force. In his plaint he sought 
to eject the respondents as trespassers and 
prayed for possession of the property, for 
the appointment of a trustee by the Court, 
for the settlement of a scheme for the admi- 
nistration of the trust, and for such other 
relief as the Court might think fit to grant. 
All the reliefs claimed, except the prayer for 
possession, fell within the purview of sec- 
tion 539, and to that extent the suit was. 
outside the jurisdiction of the Subordi- 
nate Judge’s Court, having regard to the 
law that the provisions of the section are 
mandatory, not enabling or permissive: 
Tricuntiass Mulji v. Khimji Vullabhdass (3). ' 

But itis contended for the appellant that, 
so far as it .was a suit to eject a (respasser. 
from property, which is the subject ‘of a 
public religious trust, section 539 did not 
apply, and that the suit rightly lay in the 
Subordinate Judge’s Court, as held in 
Lakshmandas Parashram v. Ganpatrav Krishna’ 
(4); Vishranath Govind Deshmane v. Rambhot 
(5) Kazi Hussan v. Sagun Balkrishna ` (6); 
i Ravichand Bhaichand v. Samal Shivram 
7 


This contention is sound, and the Sani 
action must be treated asone in ejectment, So 
regarded, it requires thab the appellant must 
make out his title to eject: The title claimed 
by him is that of trustee or manager arising 
jn virtue of his rightas the heir of Ambaram. 
There can be no doubt-that Ambaram himself 
could have, if alive, ejected the trespasser 
and taken steps to complete the trust. “The 
duties and obligations of the deceased are 
attached by the law to his representatives and 
to those who actually take his property”: 
(West'and Buhler, 3rd Edition, page 9215). 
Ambaram having named certain persons to 
earrry out the trust pointed out by him, and 
those persons having all died before the 
period for the creation and completion of the 
trust, in the absence of any provision made 
by the testator to meet such a contingency, 
the right to do that which those persons 
would have done devolved, according to 
Hindu law, on the heir of the testator. He 


(3) 16 B. 626. 

(4) 8 B. 365. 

(5; 15 B. 148. 

(6) 24 B. 170. 

(7) (1886) P. J, 273, 
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takes either their place or his: Gossamez Sree 
Greedharreeiee v. Rumanlolljee (8). As 
observed by this Court in Ravichand 
Bhaichand v.. Samal Shivram (7), “in 
the absence of any provision made for the 
management by the founder or proof of 


a long established custom with regard to it, 


the descendants of the founder are entitled to 
exercise it.” 

Whatever might be the case as to property 
which, having been completely devoted by 
‘its owner to a public charitable or religious 
trust, has passed outof his hands and from 
his ownership and, therefore, is in no sense 
under his control or the control of his family 
and heirs on his death, we have here pro- 
perty of a different character. It is not 
the case here that the owner died after having 
made a complete trust of it. He merely 
directed that it should be endowed for a certain 
purpose at a certain time by certain persons 
after hisdeath. Until the arrival of the time 
and complete dedication of it in the manner 
and for the object pointed out by the testator, 
the property must be regarded, in the eye of 
law, as part of his estate but impressed with 
a trust or an obligation on the part of those 
taking that estate asheirs to carry out his 
directions at the appointed time; and he who 
succeeds him as heir has the right to do what 
the owner himself would have done or has 
directed to be done so as to complete the trust 
with the sanction of the Court, if necessary. 
But, before he can do that, he must first 
secure the property from the wrongdoer into 
whose possession it has passed. 

To hold otherwise would be contrary to the 
principles of Hindu Law and to encourage the 
misuse of trust property. 

Yajnyavalkya says: "Whatever is promis- 
ed to be given ehall be given; where it has 
been given, it shall not be resumed.” 

Vijnaneshwara in the Mitakshara explains 
this Smriti or text as follows: — 

“Whatever is promised (asa gift) to any 
person for a religious purpose should be given 
to that person (by the promisor); otherwise 
the latter shall lapse from religion.” (The 
Mitakshara: Moghe’s Edition, 3rd, page 225). 
So Katyayanaas cited in the Mayukha: “TE 
a gift be promised by a person whether in 
health or in sickness, for a religious purpose, 
and he die without making it, his son should 


be compelled to make it, of this there is no 
(8) 16 I. A. 137; 17 C. 3, 
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doubt.” (Mandlik's Hindu Law, page 124). 

The word "son" is here merely illustrative 
and stands for any one who inherits or 
takes the promisor’s property. These are 
monitory, not mandatory texts, but the 
principle underlying them is that, where a 
Hindu who has directed a trast of his pro- 
perty for a religious purpose, dies before 
giving effect to ib the Hindu Law authorises 
his heir to take steps for carrying out his direo- 
tions, after recovering the property from a 
trespasser. 

So far the appellant’s title is clear. Tt 
remains to consider whether the question of 
that title is res judicata in consequence of the 
result against him of Suit No. 360 of 1900, 
brought against the respondents. That 
was asuib in which he claimed possession 
of all the properties of Ambaram, inolud- 
ing the house now in dispute, as his revere 
sionary heir. It was held that he was entitl- 


ed to all of them except the house. As 
to it, the Court decided that, as it had 
been made the subject of a gift to the 


Hindu deity Shiva, it was endowed pro- 
perty, to which the plaintiff had no right as 
heir and owner. [It is true thatin both the 
litigations theappellant claimed as heir. But, 
as pointed out by the learned Subordinate 
Judge who tried the present suit, the appel- 
lant asks for relief now as trustee with refer- 
ence to property which is impressed with 
a trust. As soon as Bai Ganga died, 
the house became in the eye of law sub. 
jecb to a trust; and Ambaram's heir be- 
came entitled to recover it, not as heir but 
in a different capacity, i. e„ as trustee or 
manager, for the purpose of giving effect to 
Thetrusteeship, no doubt, arose 
out of the heirship; but, all the same, the two 
capacities or titles are distinct and gave rise 
to two separate causes of action. 

One way of testing ib is this. Suppose the 
trustees named by the testator had survived 
Bai Ganga. It is undeniable that they could 
buve claimed possession of the house as against 
a trespasser for the purpose of carrying out the 
object of the trust pointed ont by the testator. 
At the same time, the reversionary heir of Am- 
baram could have, in that event, maintained a 
suit on his own account for the rest of Amba- 
ram’s property, to which he had become en- 
titled, either by right of succession under the 
Hindu Law or under the Will. If the two rights 
were in inception distinct, they cannot be said 
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to have coalesced and “become One cause ‘of 
action merely because one .and the same 
person happens to be the heir and to take the 
place of the trustees. Itis a matter of mere 
accident, not of substance or essence, that the 
trusteeship arises from the heirship. 

For these reasons, the decree of the District 
Court must be reversed, and, as- the Pleaders 
on either side agree that there.is no further 
question on the merits to be determined, the 
appeal is allowed. The Court doth declare 
that the property in dispute isa publie re- 
ligious trust under the Will of Ambaram 
Bhikariram and must be dedicated to the 
worship of Shiva, and that the plaintiff is 
entitled to recover possession for the purpose 
of carrying out the said trust according to 
the directions inthe said Will. The Court 
awards possession accordingly. The plaintiff 
should give an undertaking to the Court of 
the Subordinate Judge at Surat that, within 
three months from the date of recovery of pos- 
session, he willtake the proper, legal and 
necessary steps for the purpose of completing 
the trust and securing its administration. 
Costs throughout on the respondent. 

Decree reverse 1. - 





ALLAHABAD HIGH COURT. 
ixecurion Seconp Civiu APPEAL No. 195 . 
or 1911. 

October 27, 1911. 
Present:—Mr. Justice Griffin. 
Musammat SALTANAT JAHAN BEGAM 
| —DEOREE-HOLDER—APPELLANT 

versus 

Thakur JASWANT SINGH—Jovemenr- 

. DEBTOR—— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 2— 
Certified payment—Obdjection by judgment-debtdt that 
the certificate as to payment was wrong—Burden of 
proof—-Second appeal—Finding of fact. 

A decree-holder realized a certain portion of the 
decree from one of the judgment-debtors and had it 
certified by the Court in accordance with law. Sub- 
sequently, one of the judgment-debtors challenged the 
correctness of this certificate: Held, that it was for 
the judgment-debtor, who so challenged the correct- 
ness of the certificate, to prove that it was wrong. 

Where a District Judge in arriving at a certain 
finding has beén wrongly influenced by his view of 
the burden of proof, bis finding is not a good finding 
in law and may be set aside in second appeal. 

Execution second appeal from the deci- 
sion of the District Judge of Aligarh, dated 
the 2nd of December, 1910. 
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: E Benoy Kumar Mutkerit, for the Appel-. 
an 

Mr. M. L. dpaneats (with him Mr. G. .D. 
Agarwala), for the Respondents. , 

Judgment. The question involved 
in this appeal i is one of limitation. The dec: 
ree-holder, appellant’s predecessor-in-title, 
obtained a decree on the 25th of May i901, 
Applications for execution were put in, from 
time to time. The application which has 
given rise to the present appeal is dated the 
18th of August 1900. It is admitted that 
this application is beyond time unless a cer- 
tain application dated the 18th of August 
1906 operates to save limitation. The ap- 
plication of the 185h August 1906 was one 
to the effect, that the decree-holder had rea. 
lized the sum of Rs. 95 from one Rustam 
Singh, one of the judgment-debtors, and that 
this amount should be certified against. the 
decree. This amount was certified in accord- 
ance with the prayer of the decree-holder. 
The Court of first instance held that this 
application of the 18th of August 1903 wag 
a good application, which would haye the 
effect of saving the application of the 18th 
August 1909 from being barred by limita, 
tion. In the proceedings before the Court 
of first instance the decree-holder examined 
one witness as proof of this alleged payment, 
There was no evidence adduced on behalf of 
the judgment-debtor. The lower., Appellate 
Court held that the alleged payment is not 
proved. The question whether the payment 
was or was nob made is, no doubt, a question 
of fact. But it has to be considered whether 
the lower Court, in arriving at its finding 
that the payment was not made, has ap- 
preciated the position of the parties and has 
wrongly placed the burden of proof on the 
decree-holder. The Court below was appar- 
ently under the impression that the payment 
of Rs. 95 was made by a person who had 
no concern with the decree. The learned 
District Judge thought that Rustam Singh 
was amere volunteer. Asa matter of fact, 
he was one of the judgment-debtors. There 
being an order of the Court certifying pay- 
ment of this sum of money, it, was for the > 
person who challenges the correctness of 
that order to adduce some evidence to show 
that that order was wrong. In the presen 
case the judgment-debtor has adduced no 
evidence whatever. What evidence there is 
on the record is in favour of the decree-holder, 
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I consider that the learned District Judge, 
in arriving at his finding, .has been 
wrongly influenced by his view as to the 
burden of proof and also by the fact that he 
was under the impression that the payment 
was made by a mere volunteer. I consider, 
therefore, that his finding is not a good find- 
ing in law and may be set aside in second 
appeal. As this was the only question in 
the case, and I consider that the view taken 
by the Court of first instance is a right one, 
I allow this appeal, set aside the decree of 
the lower Appellate Court and restore that 
of the Court of first instance. "The respond- 
ent will pay the appellant’s costs in all 
Courts, 
Apreal allowed. 





(s. c. 18 Bom. J.. R. 998.) 

BOMBAY HIGH COURT. 
ORIGINAL Civin Arrear No. 36 or 1910. 
Sum No. 392 or 19C9. 

. August 22, 1911. 
Present:— Sir Basil Scott, Kr., Chief Justice, 
. and Mr. Justice Batchelor. 
R. D. SETHNA-—APPELLANT 
versus ` 
Tae NATIONAL BANK or INDIA, Lo.— 


RESPONDENT. 

Company— Transfer of shares— Conflict between two 
claimants—Priority—Registration of transfer—Power 
of directors to order registration after approval. ` 

Where the Articles of Association of a Company 
provide that the transferor shall be deemed to 
remain ihe holder of the shares until the name of 
the transferee is entered in the register books of 
the Company and no transfer shali be iegistered 
unless the directors approve of this transferee, 
then, as between two persons claiming title to shares 
in the Company which are registered in the name 
of a third party, the title prior in date prevails, unless 
the claimant second in point of time can show 
that as between himself and the Company, before 
the-Company received notice of the claim of the first 
claimant, he, the second claimant, has acquired the 
full status of a share-holder; or, ab any rate, that all 
formalities have been complied with, and that no- 
thing more than some purely ministerial act remains 
to be done by the Company, which, as between the 
Company and the second claimant, the Company 
could not have refused to do forthwith; so that as 
between himself and the Company, he may be said to 
have acquired a present, absolute, unconditional right 
to have the transfer registered, before the Company 
was informed of the existence of the carlier title. 

A transferee of shares in the Company, even under 
a transfer right on every point of law, cannot say 
as against the Company that he becomes a share- 
holder immediately on thio execution of the transfer; 
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or that the Company immediately on the sending in 

the transfer had only to perform a ministerial act. 
Moore v. North-Western Bank, (1891) 2 Ch. 599; 

60 L. J. Ch. 627; 64 L. T. 456; 40 W. R. 93, followed. 


Original Suif appeal from the judgment of 
Mr. Justice Davar. 

For the judgment appealed against, 
8 Ind. Cas. 183. 

Mr. Desai, with him Mr. Jinnah, for the 
Appellant. 4 

Mr. Strangman, Advocate-General, with 
him Mr. Razkes, for the Respondent No. 1. 

Judgment.—the plaintiff is the Re- 
ceiver appointed in Suit No. 31 of 1909 for 
the administration of the estate of Amba- 
ram Motichand who died in 1900. The 
second defendant is the surviving executor 
of the Will of Ambaram. The first defen- 
dant, a Bank, is the holder of certificates 
and transfers of twenty shares in the 
Textile Manufacturing Company deposited 
with them as security by the second de- 
fendant. 

The undisputed facts are that after the 
death of his co-executor in 1905, the second 
defeudant obtained possession of the certifi- 
cates for the shares above mentioned from 
the Bank of Bombay in which they were 
lodged and got them transferred in tle 
books of the Textile Company into his own 
name from the name of the deceased Amba- 
ram. Onthe 22nd of September 1908, he 
pledged ten of the twenty shares with the 
defendant Bank, and on the 16:h of October 
1908 he pledged the other ten shares with 
the Bank. Upon ihe security of these 
pledges, he received Rs. 16,000 which he 
fraudulently applied for his own use. Inthe 
case of each pledge, the certificates were ac- 
companied by a transfer deed signed by the 
second defendant in blank. 


On the Ist of March 1909, the plaintiff 
was, appointed interim Receiver of the 
estate of Ambaram and the defendant was 
restrained by injancticn from dealing with 
the estatein any way. On the 25th of March, 
the defendant Bank sent in to the directors 
ot the Textile Company a letter signed by 
the second defendant intimating that the 
second defendant was desirous of selling and 
Mr. Hegarty, one of the officials of the 
Bank, had offered to purchase the shares 
and the defendant Bank asked the directory 
of the Textile Company to transfer the sharea 
accordingly. Before this, however the 
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directors of the Company had received notice 
from the Receiver not to transfer the 
shares and the Company accordingly declined 
to accede to the request of the Bank. 

The Articles of Association of the Textile 
Company have been put in evidence at the 
desire of this Court. From them it appexrs 
that the transferor shall be deemed to re- 
main the holder of the shares until name of 

_the transferee is entered in the register 
books of the Company and no transfer shall 
be registered unless the directors approve 
of this transferee. The directors may 
decline to register any transfer of shares if 
‘they do not approve of the proposed transferce 
and the Company is at liberty to regard 


. and attend to any notice of any equitable. 


right, title or interest and to give effect 
thereto if the directors think fit, 


“In this state of facts, the case is not dis- 


tinguishable from that of Moore v. North-. 


Western Bank (1). Romer, J., said: “As 
between two persons claiming title to 
shares in a Company like this, which are 
registered in the name of a third party, 
priority of title prevails, unless the claim- 
anf second in point of time can show that 
as between himself and the Company, be. 
` fore the Company received notice of the 
claim of the first claimant, he, the second 
claimant, has acquired the full status of a 
share-holder; or, at any rate, that allformalities 
have been complied with, and that nothing 
more than some purely ministerial act remains 
. to be done by the Company, which as between 
the Company and the second claimant the 
Company could not have refused to do 
forthwith: so. that as between himself and 
the Company he may be said to have acquir- 
- ed, in the words of Lord Selborne in Soctete 
Generale de Paris v. Wolker (2), ‘a present, 
absolute, uncondilional right 10 haves the 
transfer registered, before the Compauy was 
informed of the existence of a better title,’ 
For that proposition the cases of Societe 
Generale,de París v. Walker (2), and Roots v; 
Williumson (3) are sufficient authorities, and 
I need not refer to the cases cited by the de- 
fendants in argument which were decided 


| (1) (1891) 2 Ch. 599; 60 L. J. Ch. 627. 

E 1 £0 T; 64 i T. 

+ (2) (1885) 11 App. Cas. 20 at p. 29; 55 L. J. 

169; 5L o 389; 34 W. R. 602. ^ O m 
(8) (1888) 38 Ch. D. 485; 57 1. J. Ch. 995: 58 L 

ae ee J. Ch. 995; 58 L. T. 
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previously to Societe Generale de Paris v. 


"Having regard io these articles, ib appears 
to me to be clear that a transferee of stares 
in the Company, even under a transfer 
right on every point of form, cannot say as 
against the Company that he becomes & 
share- holder immediately on the execution of 
the transfer, or that the Company im- 
mediately on the sending in the transfer 
had only to perform a ministerial act. 
Under these articles the directors clearly 
have aright to consider who the proposed 
transferee is, and have time given to them 
within which to approve of that person as 
transferee; and if they do not choose to ap-. 
prove within fourteen days of the proposed 
transferee as a proper person to be register- 
ed as a share-holder may declineso to register 
him, and the transferee will not be a share- 
holder, nor has he the right to compel the. 
Company to make him a share-holder.... Be- 
fore there was any approval by the board. 
of the transfer, or, indeed, any considera-: 
tion by the board of the transfer at all, the 
Company...received notice of the plaintiff's 
claim. Having received that notice they 
properly, in my judgment, refused further 
to proceed with the transfer until the 
plaintiffs in this case obtained the direc- 
tion of the Court in the action which they 
at once instituted. The Court had seisin 
of the matter before anything was done, so 
far as the Company was concerned"... 

"Under these circumstances, it appears to 
me to be clear that the North Western Bank 
were not so invested with the full rights 
of shars-holders_ before the Steamship Com- 
pany had notice of the plaintiffs’ claim, 
and have not (again to use the words of 
Lord Selborne), acquired as against the 
Company ‘a present, absolute, unconditional 
right to have the transfer registered. The 
Company acted rightly in the matter in not 
proceeding with the consideration of the 
transfers sent into them after the action was 
commenced andthe motion made to obtain 
the direction of the Court as to the rights of 
the parties." 


These observations mutitis mutandis are 
directly applicable to. the ease now before 
us. The result ie that the plaintiff is entitl- 
ed to the shares, We reverse the decree of 
the lower Court and pass a decree for the 
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laintiff in terma of paragraphs I and 2 of the 
Prayer "of "the pláint.. tate to 
"o Deenée reversed. 
Altorneys for the Plaintiff: | ; Messra. Tyabji 
Dayabhai § Co. ` 
1 Attorneys for the Deféüdants: Messrs, Little 
$ Co, 
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MADRAS HIGH COURT. 
Seconp Om ArPzan No. 714 OF 1910. 
“October 13, 1911." 
"Present: —Mr. J ustice Sundara Aiyar and ` 
"Mr. Justice Phillips. 
.. VENKATACHELLA IYENGAR— 
if APPELLANT ` 
: . versus 
© CHINNA '"GOUNDAN AND- OTHERS— 
: RESPONDENTS. 
ad Tréspass— Ejéctment-—Plaintiffs title— Previous pos. - 
session. of plaintiff. 

Where, in a suit’to eject a trespasser, it was found 
that neithér plaintiff, nor defendant had title to the 
property, and. that Plaintiff, though hë was originally 
in‘ possession, was not in possession at the date of suit 
‘and for:some years prior thereto, so as to give him & 
title by prescription: : 

Held, that the-suit should be dismissed. 

When the plaintiff ceased to be in possession, the 
legal possessiori reverted to the true owner, whoever 
he might be, and the plaintiff could ro:longer claim 
to recover on the grourid of his previous possession. ` 
- Secretary of State for India v. Krishnamoni Gupta, 
29 C. 518, referred to. ? 

Second appeal against the District Court of 
Salem, in A. S. No. 73 ot 1909, presented 
against the decree of the District Munsif of 
Namakkal, in.O. S. No. 537 of 1968. 
‘ Judgment.—the süib is on trespass. 
‘The facts found by the learned Judge in the 
jower Appellate Court are that the plaintiff 

had no title to the land originally, that. he 
~ obtained possession of itin 1887 or 1889, 
‘that he abandoned bis possession subsequent- 
ly, and that some years afterwards the de- 
feudants. entered on posséssion. He also 
finds that the plaintiff was not.in possession 
‘for. 2 period sufficiently long to give him a 
title by prescription. | .The result, ia that 


neither the plaintiff nor the defendants have A 


title to the property. 

* The appellant . contends tha, as he obra: 
ed possession first, he has got a possessory 
title which would entitle’ him to recover 
against the defendants, who ‘also have no title. 
"The answer to that argument is that the 
` -plaintif having’ c2ased to b» in possession at 
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least for some years before the defendants 
occupied the land, he cannot claim the benefit 
of his possessory title. When he (the plain- 
tiff) ceased to be in possession, the legal 
possession reverted to the true owner, who- 
ever that might be, and the plaintiff could no 
longer claim to recover on the ground of Lis 
previous possession. See Secretary of Ste 
for India v. V. Krishnamoni (1), We dismiss 
the second appeal with costs. 

Tool l Appeal dismissed. 

(1) 29 C. 518. 


(s. c. 13 Bom. L. R, 1011.) 4 
BOMBAY HIGH COURT. n 
First Civi, Appean No. 20 or 1910, "' 
August 15, 1911. i 
Present:—Mr. Justice Beaman and 

Mr, Justice Hayward. 

Sayad NAHANNU’ PACHHAS AHEB—'" 
APPELLANT 
versus 


' SABINIBIBI—RESPONDENT. 

-Fraud -- Pleadings —Practice—Party cannot 
f aud of his predecessor-in-interest. 

.A. obtained the property in suit by gift as. dower 
from her husband, the real owner, in 1829. In 1863, 
A. sold the property to B, who died in 1873. In 
1875, B.’s brother C. made a gift, by a deed, of thé 
property to D.a grandson of A. In execution of a 
decree against D’s estate, the property was sold and 
purchased at Court sale by E,who transferred what 
he bought at the auction to the plaintiff .The 
plaintiff sued for the recovery of possession of the 
property from defendants, D's brothers and sister, 
-who were in possession thereof. 

Held, that the plaintiff was entitled to possession. 
If the transactions from 1829 to 1875 were genuine, 
legal and valid transactions, then the defendants had 
no case aball. If, on the other hand, these transac- 


23 


Bead 


tjons were fraudulent and collusive and, therefore, 


invalid and not binding in law, then the defendants 


"were precluded, as parties by descent to the alleged 


frauds from setting up their own iniquity fo avoid 


„the legal consequences of those transactions, 


Doe dem. Roberis v. Roberts, (1819) 2 B. and A. 
867, relied upon. 
First appeal from the decision of the First 


‘Class Subordinate Judge of Belgaum, in Sait 
"No. 274 of 1905. 


Facts.—The following pedigree table 
will explain the relationship of the parties 


' necessary for urfderstanding the judgment; — 
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married Sabinibibi 


Hussain, married Fatim: ibibi, 
(who had two brothers Sardar Khan ' 





and- ‘Mahomed Khan. ) 
| 
f f sve.) 
Shabu Hagan, Tadulla, Sabinibi, 
defendant . defendant defendant 
No, 2. . No. 3. j No. 1. 
Mr. Ooyaji, with him Mr. 0. A. Rele, for 


the Appellant. 

Mr. Branson, with him Mr. K. H. Kelkar, 
for the Respondent. 

sudgment.—wWe think that in this 
case there can be no dcubt, speaking for my- 
self I am sorry that it isso, because it is with 
some reluctance that we come to the concln- 
sion that the defendants Nos. 1, 2and 3 must 
be turned out of property in which doubtless 
they honestly believed: they have, and in 
fact perhaps have been exercising, rights. 
The law appears to us to be clear against 
them. 

The material facts are that the propositus, 
one Mohamedsaheb, who originally, owned 
this property, gave it to his wife Sabinibi as 
dower, somewhere about the year 1829. Of 
that gift there is no direct evidence, but there 
were judicial proceedings iu 1862, in which 
the gift was brought in question and appears 
to have been recognized. Again, speaking for 
myself, T entertain considerable doubt whether 
a judgment-in such a proceeding could be evi- 
dence. 


The learned Judge below, without going 
very far into this question, was clearly satis- 
fied that in fact Mahomedsaheb did make a 
gift of this property to his wife Sabinibi, 
though he entertained his own opinion of the 
conditions under which the gift was made and 
its true character. 


In 1888, Sabinibi sold this property to Sar- 
darkhan, the brother’ of her daughter-in law. 
The sale deed is exhibited in this case and, 
there can be no question abont its genuineness. 
What happend between 1863 and 1873, in 
which year or thereabouts Sardarkhan died, 
we have no means of knowing. But in 1875 
Mahomedkhan, the brother of Sardarkhan, 
made a gift, by a deed, of the property now in 
suit to Shabusaheb. 


The present plaintiff bases her claim thus., 
A creditor sued the son of Shabusaheb, after 
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Shabusaheb's death, and obtained a decree 
against him, In satisfaction of that decree 


the plaint property was put up and sold ab a 


Court auction in which one Ramchandra be- 
came the purchaser.. It appears that Ram- 
chandra’ attempted to enforce his rights 
against some of the present defendants but 
was resisted, and he then transferred what 
he bought ab the NIRE. to the present 
plaintiff, ' 


It, therefore, becomes: perfectly ‘clear that if 
the transactions we have just narrated com- 
mencing with the. gift i in 1829 to Sabinibi 
and ending with the gift by Mahomed: Khan to 
Shabusaheb in 1875, are held to be binding 
transactions, then what the plaintiff obtained 
from Ramchandra is.the. right, title. and in- 
terest of Shabusaheb ji ig.tbe house in dispute ; 


and, those transactions show that that right is 


complete and exclusive. It-is true that there 
is & gap inthe chain of title between Sardar- 
khan and Mahomedkhan, but ib is equally ‘clear 
that so far as the present defence is.concerned 
the property passed entirely out of the hands 
of all members of the family who had origin- 
ally owned it, by the sale to Sardarkhan in 


1863; and since no prescriptive right or right 


by adverse possession has been alleged, the 
questions to be answered are to be answered 
by reference to the transactions set forth. 

Tn our opinion, whatis really in contro- 
versy may be very briefly stated thus. 
Hither these transactions from first to last 
were fraudulent .and collusive and, there- 
fore, invalid and mot binding. in law, 
as alleged by the defendants; or they were ' 
what they purport to ba on the face of, them 
genuine, legal and valid transactions. If the 
latter, then the defendants have no case at 
all. If the former, then it is equally clear 
that the defendants are precluded, as, parties 
by descent to the alleged frands, from setting 
up their own iniquity to avoid the. legal con- 
sequences of those transactions. Both, the 
rule andthe principle oflaware so well under- 
stood that speaking for myself. I think that 
it would admit of no argument. | But, out of 
deference to the eminent Counsel who has 


“argued the case for the plaintiff and who has 


contended that here thera is no question of & 
fraudulent party seeking to set aside his own 
fraud, we would point out that that i is exactly 
what must be done, before, the defence raised 
by the defendants could be successful. It ig 
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tended, in the first place, that under Articie 
120 ofthe Limitation Act, the six years 
should be counted from Jaly 1902, the date 
ofthe death of the accounting party Sulemanji; 
and that as the suit was brought within six 
years of that date, they are entitled to open up 
the whole account without any further bar of 
limitation. The appellants appear to have 
been encouraged to raise this contention 
owing to the somewhatelaborate, though in 
our opinion irrelevant, criticisms in the decid- 
ed cases made by the learned Judge of the 
first appeal Court. The ultimate result of 
his diroassion is what should have been clear 
to him from the beginning that there was no 
escape whatever from their obvious effect. 
We think there can be no doubt that the six 
years’ limitation prescribed by Article 120 of 
the Limitation Act must, as held in those 
cases, be calculated from each item of the 
account, so that only those items which are 
within six years of the date of suit can be 
brought into the account under this rule of 
limitation. 

The appellants have, however, further con- 
tended that even if that be so, they are saved 
from the full bar of limitation by certain 
acknowledgments of Sulemanji alleged to have 
been madein May 1902. Those acknowledg- 
ments are said to be contained in two letters, 
the one addressed by Sulemanji to the first 
p'aintiff, and the other addressed by Sulemanji 
to his own father. We have carefully con- 
sidered those letters, but are unable to find 
in them any definite acknowledgment such 
as would justify us in regarding them as 
acknowledgments of liability to account for 
any particular item within the meaning of 
section 19 of the Limitation Act. 

The appellants have finally contended that 
in any case the account ought to have been 
ordered from October 1901 instead of from 
December 1901, as the parties added were 
brought on the record in October 1907 though 
the summonses were not served on them till 
December 1907. We think they are entitled 
to.this iu view of the qualifying words in 
section 92 of the old Civil Procedure Code 
referring to section 92 of the Limitation 
Act. 

The respondents have raised a cross- 
objection to the effect that the Article of the 
Limitation Act that ought to have been ap- 
plied was not Article 120 but Article 62; that 
js to say, they ask ug to hold that the suit is 
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not really one fur an account, but is merely a 
suit for money had and received. We do not, 
however, think, in all the circumstances of the 
case, that the contention is sustainable. The 
appellants demanded an account of the profits 
of the joint house under the management of 
Sulemanji. The sum due to them could only 
be ascertainedafter taking account not only of 
the rentsreceived,but of the expenses incurred 
in the management by Sulemanji. It cannot 
be said that there was any particular sum had 
and received on their behalf by Sulemanji. 
We think, therefore, that Article 62 cannot be 
applied. 

We must accordingly modify the decree 
of the lower Appellate Court by ordering that 
the account be taken from October 1901 
instead of from the 7th December 1901. 
Otherwise, we confirm the decrae of the lower 
Appellate Court and dismiss both the appeal 
and the cross-objection with costs. 


Decree modified. 





ALLAHABAD HIGH COURT. 
Execution First Arrear No. 78 or 1911, 
October 39, 1911. 

Present: —Mr. Justice Karamat Husain and 
Mr. Justise Chamier. 
MAMRAJ AND ANOTIIE£R—JUDGMENT-D&DTORS 
—A PPELLANTS 
versus 


BIRJLAL CHAKERVERTI OND orusrs— 


DEOREE-HOLD6RS—HRESPONDENTS, 

Civil Procedure Code! Act V of 1908), O. XXX Vor6 
— Decree for balance against insolvent — Provincial In- 
solvency Act (TII of 1907), s. 16 (2) (5), 81 (1)—Se- 
cured creditor—Remedy for balance, 

Where during the pendency of an action bya 
secured creditor, the defendant is declared an ingol- 
vent, the creditor can still proceed against the se- 
curity under section 16 (5) of the Insolvency Aot, but 
if the security is insufficient to pay the amount due 
to him, he cannot obtain a decree for the balance 
under O. XXXIV, r. 6 of the Civil Procedure Code 
thongh he can still prove for the balance under sec. 
tion 31 (1) of the Provincial Insolvency Act. 

A decree for the balance under Order XXXIV, rule 
6 is a “remedy” within the meaning of section 16 (2) 
of the Insolvency Act. 

Where the provisions of an Indian and English Act 
correspond, the decisions of the English Courts may 
properly be referred to as guides to the construction 
of the Indian Act. 

Barter §& Co. v. Dubena & Co., 7 Q. B.D. 418; 50 L. 
J. Q. B. 527; 44 L. T. 596; 29 W, R. 622, referred to. 

Execution first appeal from the decision of 


the Snbordinate Judge of Cawnpore, dated 


10th December, 1910. 
Mr. Govind Prashad, for the Appellant, 
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Mr, G. L. Agarwala, for the Respondent. 
Judgment. 

Chamier, J.-The respondents who keld 
a mortgage cf certain property from the 
appellant Mamraj brought a suit upon the 
mortgage against Mamraj and his son 
Hanuman Das and obtained a decree for 
sale which was made absolute on May 8th, 
1909. The mortgaged property was sold but 
the proceeds of the sale was not sufficient 
to satisfy the decree. After the institution 
of the suit, but before the decree was passed, 
Mamraj was adjudicated an insolvent and a 
Receiver was appointed. The respondents 
applied for & decree for the balance still 
due to them making the Receiver a 
party to the proceedings. The application 
was resisted on the ground that as the respond- 
ent had enforced their security and recover- 
ed a certain amount they could claim nothing 
more. This objection was overruled. Hence 
this appeal. 

The objection is obviously not sustainable 
as regards the appellant Hanuman Das for 
he has not been adjudicated an insolvent 
and the respondents are clearly entitled 
to continue their suit against him. The re- 
spondents as secured creditors were entitled, 
under section 81 of the Provincial Insolvency 
Act, to realise their security as they did 
and to prove for the balance of their claim. 
The question is whether the respondents 
are entitled to continue their suit against 
Mamraj and obtain a decree against him 
under Order XXXIV, rnle €. Section 16 of 
the Insolvency Act provides that on the 
making of ‘an order of adjudication no 
creditor to whom the insolvent‘is indebted in 
yespect of any debt provable under the Act 
shall, during the pendency of the insolvency 
proceedings, have any, remedy against the pro- 
-perty and person of the insolvent in respect of 
the debt or commence:any suit or other legal 
proceeding except with the leave of the 
.Court and on such terms as the Court may 
impose. When the sole defendant to a suit 
for therecovery of a debt is adjudieated an 
insolvent it seems clear that the proper 
course is to stay the suit and leave the 
plaintiff to prove his debt in the insolvency 
‘proceedings. This has been held to be the 
proper course in England (See Barter § Co. v. 


Dubens and Co. (1). In the same case it 
(1) 7 Q. D. D. 418; 50 L. J. Q. B: 627; 44 L. T. 606; 
29 W. R. 622." 
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was pointed out that when thereis an action 
against twe defendants and one becomes 
bankrupt it being a claim against ,both, of 
course, the one who does not become bankrupt 
cannot be made liable unless the action goes 
on and such a case is governed by rule corre- 
sponding to OrderX XIJ,rule10 and theTrustee 
in bankrupicy may be made a party. Judg- 
ment is not given against the trustee or that 
he pay ont of the estate but judgment being 
against the other defendant the plaintiff 4s at 
liberty to prove in the bankruptéy the 
amount of the claim established and then 
the tras‘ee is a party because it is necessary 
both as against the bankrupt’s estate and the 
other defendant that the action should go on. 
Many of the provisions of the Indian Ingolvent 
Act including section 16 are taken from 
the English Bankruptcy Act and when the 
provisions correspond the decisions of the 
English Courts may properly be referred to 
as guides to the construcion of the Indian 
Act, The respondents’ application’ under 
Order XXXIV, rule 6 was a continuation of 
their suit for the recovery of the mortgage- 
money. A decree under Order XXXIV, rule 6 
is plainly a remedy within the meaning of 
section 16 of theInsolvency Act, therefore, the 
respondents are not entitled to obtain such a 
decrée against the appellant Mamraj. I 
would, therefore, allow this appeal in part and 
set aside the decree of the Court below. so far 
as it affects the appellant Mamraj or his 
property or the Receiver and leave tbe 
respondents io prove their claim in the 
insolvency proceedings against the  es- 
tate of Mamraj. The decree of the -Court 
below should stand as against Hanuman 
Das but not as to make him personally liable 
for the amount. I would make no order as 
regards the costs of this Court. 

Karamat Husain, J.— T agree. 

By tue Cotrt.—The order of the Court 
is that the decree of the Court below is set 
aside so far as it affects Mamraj or his pro- 
perty or the Receiver. The respondents are 
left to prove their claim in the insolvency pro- 
ceeding against the estate of Mamraj. The 
decree of the Court below stands as against 
Hanuman Das but he will not be personally 
liable for the amount decreed. We meke 
no order as regards the costs of this t ourt. 


Anreal allowed in part, 


Vol. Xil] 
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"(sc,13Bom.L.R.100.)'! ^ <> 
j BOMBAY HIGH COURT. 
First Civi, APPEAL No. 205 or 1910. ` 
, August 14, 1911. 
 Present: —Mr. Justice Beaman and 
Mr. Justice Hayward. 
KISANDAS MANEKCHAND—Appettast 
versus 
RAMCHANDRA MURAR PATIL— 


RESPONDENT. 

Civil Procedure Code (Act. XIV of 1882), s. 2574 
— Mortgage passed in satisfaction of decree-—Sanction 
of Court, effect of—Dekkhan | Agriculturvist? Relief Act 
(XVII of 1879), ss. 12, 13—Accounts, taking of. 

The sanction of a Court under section 257A of the 
Code of Ciyil Procedure to a mortgage passed in 
satisfaction of Certain decretaldebts cannot interfere 
with the Court's jurisdiction to'iuquire whether the 
contract: included interest in the principal sum 
conferred by. the Dekkhan Agriculturists’ Relief Aot. 
The sanction, therefore, . does not debar the Court 
from going into the question whether the principal 
sum shown" in the mortgage bond consisted partly 
of interest. 


First. appeal from the’ decision of First 
Class Subordinate Judge at Dhulia, in Civil 
Suit No. 820 of 19C8. 

Mr. M. Y. Bhat, for the Appellant. 

Mr.P. B.  Shingne, for the Respondents 
Nos; 1 to 3. = 


Judgment.—the plaintiffs sued to 
redeem ,théir property from a mortgage, pass- 
ed.in satisfaction of certain decretal debts, 

“with the sanction,of the Court under section 

'257-À of thé old Code of Civil Procedure 
(Act XIV of 1882). The defendants have 
raised only one point before us, namely, that 
the: mortgage-bond was sanctioned by the 
Court under section 257 A of the old Code of 
Civil-Procedure, and that, therefore, thelower 
Conrt was debarred from going intu the ques; 
tion whether the principal sum shown: in the 
mortgage-bond consisted partly of interest as 
required by the provisions, of the Dekkhan 
Agriculturists' Relief Act. We have no doubt 
that the lower Court had jurisdiction to go 
into that question. Thesanction of the Court 
under section 257 A of the old Code of Civil 
Procedure was necessary in order to make the 
agreement, which would otherwise have been 
void, a good and binding contract. It does 
not. Appear that the section was intended to 
do anything more, and give any. further and 
special force to.the-contract. It did not, and 
could not, in.our opinion, interfere with the 
jurisdiction to inquire whether the contract 
included interest in the principal sum.conf 
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red by the entirely. separate and special Act, 
the Dekkhan Agriculturists’ Relief Act. 

We must, therefore, confirm the decree of 
the lower Court and dismiss this appeal with 
costs. 


Decree doh ema. 


CALCUTTA HIGH CRURT. 
Sgcoxp Civic APPEAL No. 405 or 1909, 
May 5,1911. - 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Tennon. . - 
RAM PRATAB KEORY AND orners—- 
D&gFENDANTS— ÁÀ PPELLANTS 
ters8hs 


GOKUL KUAR AND 1 ERES E pena 


— RESPONDENTS. 

Bengal ‘Tenancy Act (VIII of 1885), s. 29, cl. () 
Agreement given by tenant for settlement 'of bona fide 
dispute as to vent —Recitals in agreement, whether con- 
clusive— Burden of proof on landlord —Strict proof that 
case i$ taken out of statute—Proof by- independent evi: 
dence. 

Án agreement to pay a certain amount of rent 
entered into by‘a raiyat for settlement of a disputé 
as to the nature of the existing rent with'a view tô 
avoid further litigation, is nob: an agreement to 
enhance the rent within clause ( D of section 29 of 
the Bengal Tenancy Aot. 

Kedar Nath Hazra v. Maharaja Manindra Chandra 
Nandi, 110. L. J. 106; 5 Ind. Cas. 8093: Sheo Sahoy 
Panday v. Ram Rachia Roy, 18 0. 333 and: Nath Singh 
v. Damri Singh, 28 C. 90, followed, 

But if the landlord relies upoü this principle, he 
must establish satisfactorily that circumstances exist 
which render the provisions of'the statute apples 
able. 

The recitals contained in an agreement executed 
by a tenant are ‘not conclusive upon matters 
affected by the instrument. It is obligatory upon 
the landlord to give independent evidence to show 
that there was a bona fide dispute in existence at 
the date of the execution of the agreement the 
settlement whereof would take the ‘case ont of the 
provisions of section 29. 

If it is shown that the origin and incidents: of à 
tenancy are unknown, the view may very well be - 
taken that there is a bona fide dispute asto the amount 
ofrént. But the mere circumstance that the tenant 
claims that the rent isso much, while thedandlord’ 
asserts that ib is otherwise, does not conclusively 
show that there is a bona fide dispute as to tent. |; 


Appeal from the decree of the gecónd ` Sub; 
Judgeof Saran, dated December 12th, ,1908;1 re- 
versing that of the Munif of Gopalganj, ‘dated . 
March 27th, 1908. $ 

Babu Dita ka ‘Nath’ Mitter, for thé Appel: 
lants. 

Baba Jogendra Ohandra Ghose, for the Re» 
spondents. 
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Judgment.—This is an appeal on 
behalf of the defendants in an action for rent. 
The rest was claimed by the landlords re- 
spondents in respect of two holdings but the 
controversy in this appeal has been limited 
to only one of them. As regardsthis holding 
the landlord claimed rent at the rate of 
Rs. 61-14 on the basis of an ekrarnama 
executed by the tenant in their favouron the 
8rd November, 1900. The Court of first 
instauce found that the effect of this ekrar- 
nama was to enhance the rent previously pay- 
ablein contravention of the provisions of clause 
(b) of section 29 of the Bengal Tenancy Act, 
and consequently held the landlord was not 
entitled to recover rent at a rate higher than 
Rs. 37-2 as entered in the record of 
rights. Upon appeal the Subordinate Judge 
has reversed this decision. He has held, on 
th authority of the cases of Sheo Sahoy Pan- 
aay v. Ram Rachia Roy (1) and Nath Singh v. 
Damri Singh (2), that the ekrarnama is a 
valid and operative document. He has fur- 
ther stated expressly in one part of his jndg- 
ment that the statements in the ekrarnama 
afford conclusive proof of the incorrectness of 
the survey record and that the plaintiffs are 
not required to produce any extraneous proof 
as tc theamount of the then existing rent. 
Tn this view the Subordinate Judge has made 
a decree at the rate mentioned in the ekrar- 
nama. 

The defendants have now appealed to this 
Court and on their behalf it has been con« 
tended that the recitals in the ekrarnama 
are not conclusive and that it was the duty of 
the landlords to give independent evidence 
to prove that the case had been taken out 
of the provisions of the statute by reason of 
the existence of circumstances which might 
attract the operation of the pringiple recog- 
nised in the judicial decisions mentioned, In 
our opinion this contention is well-founded 
and must prevail. 


We shall assume for our present purposes 
that, as laid down in the case of Kedar Nath 
Hazra v. Maharaja Manindra - Chandra Nandi 
(3), Sheo Sahoy Panday v. Ram Rachia Roy 
(1) and Nath Singh v. Damri Singh (2); that 
an agreement to pay a certain amount of rent 
which has been entered into by the raiyat not 
as an agreement for the enhancement of rent 

(1) 18 C. 333. ` 


(2) 280. 90. 
(8) 11 C. L, J. 106; ò Ind. Cas, 309. 
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butas a settlement of dispute as to the nature 
and character of the existing rent with a view 
to aviod further litigation is nob an agree- 
ment to enhance the rent within the meaning 
of the clause (b), seclion 29 of the Bengal 
Tenancy Act. But it is obvious that if the 
landlord relies upon this principle, he must 
establish satisfactorily that circumstances 
exist which render the provisions of the sta- 
tute inapplicable. It is an elementary prin- 
ciple that the burden lies tpon the _person 
who contends that his case has been taken 
out of the operation of statutory próvisions 
prima facie applicable to prove strictly that 
the operation of the stajute has been ex- 
cluded, Mahanand Sahai v. Saycdunnissa. (4). 
In the case before us,” the Subordinate 
Judge has held that the recitals in the ekrar- 


mama as to the existence of a dispute about 


the rent payable for the holding, the correct- 
in the record-of. 
rights, are conclusive and thatit was not ne- 
cessary for the landlord to give any extra- 
neous proof of the truth of the recitals in the 
ekrarnama. This view is clearly erroneous. 
In fact if this view were adopted, the statu- 
tory provisions of clause (b) of section 29 of 
the Bengal Tenancy Act mightas well be 
abrogated. These provisions indicate that 
the policy and object of the Legislature have 
been to protect the tenant against contracts 


‘for enhancement of rent beyond-certain 
‘Itmits, between him and his landlord; and it 


would plainly be contrary to the whole spirit 
of the Act if we were to hold that recitals 
like these contained in the ekrarnama execut- 
ed by the tenant was conclusive upon matters 
affected by the instrument. Jn our opinion, 
it was obligatory upon the landlords in the 
case before us to give independent evidence 
to show that there was a bona fide dispute in 
existence at the date of the execution of the 
ekrarnama the settlement whereof would 
take the case out of the provisions of section 
29. 

We may add that the Court of first in- 
Stance found that the landlords bad produced 
evidence by no means of a reliable character 
in support of this case. In view of this cir- 
comstance it would be the duty of the Court 
of appeal below to scruiinise with care and 
caution any evidence that may have been 
brought forward by the landlord to show that 
the provisions of the statute have not been 


(4) 8 0. L. J. 625; 12,0, W, N. 154. 
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contravened We may further “point out 

that the existence of any dispute which may 

have been settled by the ekrarnama does not. 

render the provisions of the statute inapplic- 

able. The mere circumstance that the ten- 

ant claims that the rent is so much while the 

landlord asserts that it is ‘otherwise, does not 

conclusively show that there is a bona fide 

dispute between the parties. On the other: 
hand; if it is shown that the origin and in- 

cidents of the tenancy are unknown, the 

view may very well be taken.that there is `a 

bona fide dispute between the parties as to 

the amount of rent payable. In our opinion, 

the case has not been tried from the right 

point of View by the Subordinate Judge and: 
must be re-examined. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set aside 
and the case remanded to him in order that 
the appeal may be re-heard with reference to' 
the observation made in this judgment. The 
costs of this appeal will abide the result. 

Appeal allowed and case remanded. 





CALCUTTA. HIGH COURT. 
Secoxp Civiu Appéan No. 2352 or 1909. 
August 29, 1911. 

Present: — Mr. Justice N. Chatterjea. 
DURGA SUNDARI SEN GUPTA— 
PLAINTIFF—ÀPPELLANT 
versus 


RAM KRISHNA PODDAR AND OTHERS— 


DsrENDANTS— RESPONDENTS. 

Hindu Law—Widow—Property inherited from hus- 
band—Power to make Will with consent of next male 
reversioners—Moveable inherited properties — Widow's 
power of disposal. 

Although a Hindu widow can, with the consent of 
the nextreversionary heirs, transfer inter vivos the 
estáté inherited by her so as to confer an absolute 
litle on the transferee, she cannot even with their 
consent bequeath the estate by-a Willso as to confer 
a title upon the devisee. 

Bajrangi Singh v. Manokarnika, 35 1. A. 1; 2 M, L. 
'p. 1; 12 C. W. 74; 9 Bom. L. R. 1348; 6 C. L. J. 766; 
5 A. L. J. 1, referred to. 

In Bombay the current of authorties is in favour of 
the Hindu widow's absolute power of disposel over 
inherited moveable properties; but in Bengal the 
widow’s power of disposal of moveable proporties 
inherited by her is the same as her power with regard 
to immoveable property similarly inherited. 

Durga Nath Pramanik v. Chintamoni Dassi, 31 C. 
214, relied upon. 


Appeal from the decree of the District 
Judge of Tipperah dated July 8,1909 affirming 
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that of the Munsif ‘of Chandpur, dated June’ 
22nd, 1908. 

Babu Sasadl.ar Roy, for the Appellant. 

Babu Gopal Chandra Das, for the Respond- 
ents. i 

Judgment.—Thisguestion raised in 
this appeal is whether a Hindu widow can, 
with the consent of the next male heirs of 
her husband, bequeath properties inherited by 
her from her husband so as to confer a title 
upon the devisee. 

It appears that one Sarada Sundari Dasi: 
inherited certain properties as heiress of her 
husband Kashi Chandra. She executed a 
Will with the consent of her husband's rever- 
sioners whereby she bequeathed the property 
in dispute in favour of the plaintiff in the 
present case who is the wife of one of the re- 
versioners. 

The defendant No. l obtained a mortgage- 
decree against the defendants Nos. 2 to 4 and 
the father of defendant No. 5 and after the 
sale of the mortgaged property attached the 
property in dispute as belonging to them for 
the balance due under the decree. There- 
upon the plaintiff preferred a claim to the 
properties basing hertitle upon the Will of 
Sarada Sundari. The claim having been dis- 
allowed she brought the present suit for a 
declaration of her title to the properties under 
the Will ard for a declaration that the pro- 
perties were not liable to be attached ard 
sold in execution of thedecree of the defen- 
dant No. 1. 

Both the Courts below have dismissed the | 
suit and the plaintiff has appealed to this 
Court. The title of the plaintiff depends 
upon the validity of the Will of Sarada Sun- 
dari, 

It is now well-settled that a Hindu widow. 
can, with the consent of the next reversionary 
heirs transfer inter vivos the estate in- 
herited by her so as to confer an absolute title 
on the transferee[ See Bayrangi Singh v. Mano- 
karnika Baksh Singh (1)]. A Hindu widow 
can also dispose of her stridhan property by 
Will to the same extent as she can dispose 
of it during her life-time; in other words, the 
power of devise is co-extensive with the power 
of gift, The principle, however, upon which 
a transfer inter vivos by a Hindu widow with 
the consent of the nearest reversioners passes 
an absolute title to the transfer cannot apply 


(1) 35 L A. l; 8 M. L. T. 15 12 C. W N. 74; 9 Bom. 
L. R. 1348; 6 C, 1, 7. 7666 AL J.L 
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when inherited properties are sought io be, 
bequeathed by Will. During her life-time | 
the widow may relinquish her estate in favour 
of the next male heir of her husband, the 
succession is thereupon accelerated and the , 
reversioner gets an absolute estate who can 
thus convey an absolute title to another, and ib 
follows asa logical consequence that the same 
result ‘may be obtained by the next rever- 
sioner joining with the widow in alienating 
the property to another or by giving his con- 
sent to an alienation by his widow. A Will, 
however, can operate only on death, and the 
interest of a Hinda widow in properties in- 
herited by her ceases on her death, and there 
is thus nothing left upon which her Will can, 
operate. At the time when the Will comes 
into operation she has no right whatever and 
she cannot dispose of by Will what does not 
belong to her. The reversioners during the 
life-time of the widow have no interest which 
they can dispose of by Will and their consent 
at a time when the widow has ceased to have 
any interest cannot have the effect of passing 
any title to the property. On her death the’ 
properties vest in the reversionary heirs and 
they are then the only persous who can deal 
with the properties. I donot see how the 
widow who has an interest in the property, 
only during her life-time which she does not 
dispose of and the reversioners who have no 
present interest and whose interest will come 
into existence after the death of the widow 
can jointly make a Will, and if they cannot 
jointly make a Will how this consent of the 
- reversioners to such a Will executed by a 
Hindu widow can make it valid. 


Tam accordingly of opinion that the con~ 
sent of the reversionets cannot make a Wilk 
executed by a: Hindu widow with respect to 
properties inherited by’ her valid so as to 
confer any title upon the devises. ° 


Tt was, however, 'eontended on ' behalf 
of thé’ appellant ihat even if Sarada 
Sundari had ‘no power to “dispose of im- 
moveable properties inherited by her by 
Willin favour of the plaintiff she had be- 
queathed by the same Will her moveable pro- 
perties to the reversioners and they having 
elected to confirm the dispositions by accepting 
the bequest a8 to moveables, the defendant 
No. 1 the creditor who does not stand in & 
better position than the reversioners 18 also 
bound by the election and the case of Manga- 


- 
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das y. Ranckhod Das (2) is relied upon in sups, 
port of the contention. : 

The question was not raised in the Courts, 
below and it depends upon facts which have 
not been gone into. I do not think, however, 
there is any force in the contention. i 

In the Bombay case, a Hindu widow died, 
making a Will of property which cuma to her, 
on the death of her husband. She bequeath- 
ed Rs. 2,000 to the plaintiff and the imnsove- 
able property to the defendant's father. The 
plaintiff and the defendant's father were the 
heirs of her husband. The plaintiff sued for, 
the legacy under the Will and for half of tne 
immovéable property as heir. It was held that 
the plaiutiff having elected to take the lə- 
gacy could not get one half of the immove- 
able property. But in Bombay the current of 
authorities is in favour of the widow’s abso- 
lute power of disposal over inherited move- 
able’ properties. See Mayne’s Hindu Law, 
7th Editon, page 269. Whereas, in Bengal. 
the widow’s power of disposal of moveable, 
properties inherited by her is the same as her 
power with regard to immoveable property 
similarly inherited. [See Durga Nath Pra- 
manik v. Chintamont Dassi (8)]. It is not sug- 
gested thab the moveable properties bequeath- 
ed by Sarada Sundari were her stridhan 
properties. That being so, she had no power 
of disposal over either the moveable or im- 
moveable properties which devolved upo. the 
reversioners upon her death and the Bombay 
case cited above and thedoctriné of election 
have no application to the present case. 

Some contentions were raised with refer- 
ence to the findings of the Courts below about 
the Will and the consent of the reversioners 
not being bona fide. The. Probate proceedings 
being collusive and other matters dealt with 
by Courts below, but having regard to the 
view taken above I do not think it necessary. 
to deal with them. 

The appeal is dismissed with costs. : 

; ; Appeal dismissed, 

(2) 14 B. 438. . 

(8) 31 C. 214. 
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COALOUTTA HIGH COURT. | 
MiscELLANEOUS Civie Appear No. 178 
or 1910, 
September 5, 1911. 
Present; —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
MOHAMED ABDUL HASSAN—Opssecror 


— APPELLANT 
' versus 
Musammat SHARIFAN—Petitionsr— 
. RESPONDENT. 


Succession Certificate—Share of debt— Succession Qer- 
tificate- Act (VII of 1889), s. 4. 

If a deceased personhas left more than one heir, 
any one of them may apply for a Succession Cer- 
tificate in respect of the share of 2 debt, recover- 
able by him; he can even apply for a certificato 
for a.part only of his share of the debt. 

Ghafur Khan v. Kalandari Begam,33 A. 327; 9 Ind. 
Cas. 127; 8 A. L. J. 79; dissented from. 


Appeal from ‘the order of the District 


Judge of Patna, dated. March Yth, 1910. 

Maulvi Syed Enait Karim, for the Appel- 
lant. $i 
Manlvi Mahomed Mustafa Khan, for the 
Respondent. 


Judgment.—tThis appeal is directed 
against an order by which the Court below 
has granted a succession certificate to the 
respondent in respect of a portion of a debt 
alleged to be due to her from the appellant 
as the debtor of his deceased wife. The 
appellant, Mahomed Abdul Hosein, was 
married to a Mahomedan lady by name 
Basifan, the daughter of the respondent 
Sarifan. The amount of the dower is said to 
have been fixed at Rs. 41,000 and the whole 
of ib was deferred. The lady died on the 
24th January 1907, and thereupon the dower 
debt became recoverable by her heirs, č. e., 
her busband, her infant son, and her mother. 
The husband, it will be observed, was thus 
a. creditor as well as a debtor. In 19J9, the 
respondent commenced an action against her 
son-in-law for recovery of Rs. 1,000. She 
alleged that her son-in-law was possessed of 
property worth not more-than Rs. 1,000, and 
that, although she was entitled to revover 
from him one-sixth of the dower debt, 7.e., 
Rs. 6,833.5 4, 35 would be infructuous to sue 
him for this large amount. She, therefore, 
abandoned her claim in excess of Rs. 1,000, 
and limited the demand to that amount. On 
the 2lst December 1909, she applied for 
a- succession certificate to the extent of 
Rs. 1,000 only. The son-in-law, who ap- 
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peared to show cause, objected to the grant 
of the certificate on two grounds, namely, 
first, that no certificate could be granted in 
respect of the share of the debt due to one 
of the heirs only, and secondly, that no cortifi- 
cate could be granted to the petitioner because 
she had not asked for a certificate even in 
respect of the entire share of the dower debt 
recoverable by her. The DisiricL Judge has 
overruled both these objections, and granted 
a certificate to the petitioner as prayed. In 
the present appeal by ths objector, the 
order of the District Judge has been assailed 
on the two grounds just mentioned, and re- 
Hance has been placed upon the decision of 
a Full Bench of the Allahabad High Court 
in Ghafur Khan v.' Kalandari Begam (1) in 
which it appears to have been ruled that no 
certificate could be granted to one of the heirs 
of a Mahomedan lady, who had died leaving 
her dower debt unreaiised, for collection mere- 
ly of a part of the dower debt of the de- 
ceased. The decision quoted appears at first 
sight to support the contention of the appel. 
lant, but it is not stated whether the dowér 
in that case was prompt or deferred; at any 
rate, there are observations as to the true 
coustruction of section 4 of th» Succession 
Certificate Act which do tend to assist the 
appellant, It has been argued, however, | 
by the learned Vakil for the respondent, that 
the decision is open to criticism, and ought 
not to be treated asa correct exposition of 
the law. 

Section 4 of the Succession Certificate Act, 
1839,— we need quote only so much of it as 
is applicable to the case before us—provides 
that no Court shall pass a decree against a 
debtor of a deceased person for payment of 
his debt to a person claiming to ba entitled 
to the effects of the deceased person or to 
any part thereof, excapt on the production, 
by the person so claiming, of a certificate 
granted under the Act and having the deb: 
specified therein. It has been contended on 
behalf of the appellant, that the section 
implies that one certificate is to be taken out 
for the payment of the whole debt due by the 
debtor of the deceased person, that if the 
deceased person has left more than one heir, 
it, is not competent for one of them to apply 
for a certificate in respect of the share re. 
coverable by him and that much less can one 


heir apply for a certificate for a part only of 
(1) 83 A. 327; 9 Ind, Cas, 127; 8 A.L, J. 79, 
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his share of the debt. In our opinion, this 
proposition is too broadly formulated, and, 
if we were to give effect to it, the scope of 
the section would be needlessly restricted. 
It is to be observed that this section does 
not define the constitution of the suit for the 
recovery of the debt due from the debtor of 
the deceased person. We are not now con- 
cerned with the question, whether one of 
several heirs of the deceased creditor is com- 
petent to sue for his share of the debt alone 
or whether he is bound to sue for recovery of 
the entire debt payable to himself and his 
fellow heirs, joining the latter as defendants 
jf they are not willing to join as co-plaint- 
ifs. Whatever the proper constitution of a 
suit of this description may be,—a question 
which can hardly be answered independently 
of the nature of the debt—it is clear that 
the suit need rot include a claim for the 
whole sum due to the deceased at the time 
‘of his death; for instance, a portion of the 
debt may have been amicably paid to the 
heirs jointly, or amounts paid to different 
heirs in proportion to their known shares in 
ihe inheritance; i in such a case, it would be 
unmeaning to hold that the claim must in- 
clude the whole of the amount due to the 
deceased creditor. To take another illustra- 
tion, there is no reason why the heirs should 
not relinquish, if they so choose, a portion 
of the claim. If, therefore, a suit for the 
recovery of the debt need not.include the 
whole of the sum due to the*deceased at the 
time of his death, ihe question may very 
“well be asked, on what principle can the 
view be maintained that the application for 
a certificate must include the whole of the 
amount due. A certificate is needed to afford 
protection to the party who pays the debt to 
'the representatives of the deceased person; 
but to facilitate the collection of debts on 
succession in this manner, does not require 
that the certificate should cover the whole 
of the debt, if the heirs do not seek to realise 
the whole. We are, therefore, not prepared 
to accept the consjruction placed upon sec- 
tion 4 of the Act by the learned Judges of 
‘the Allahabad High Court in Ghafur Khan v. 
Kalandart Begam (1). It cannot be disputed 
that the construction adopted may lead to 
complicatiors and hardship which could 
never have been intended by the Legislature. 
To take one illustration, cases may arise, 
where, as here, one of the creditor stands in 
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such a relation to the debtor (son and father) 
that he may not be willing to sue at all to en- 
force his right. On what principle can the 
other creditor be compelled to take ont a 
certificate for the entire debt? He has ad- 
mittedly no right to the whole of the debt, 
and he cannot, under section 6 (1) (d), state 
the right in.which he claims the portion in 
excess of his share. Again, he may be quite 
prepared to furnish security for his own share 
under section 9, but he may not be abbe, cer- 
tainly not willing, to furnish security for 
ihe sum in excess of his own share which he 
i8 by no means anxious to recover by suit. 
Then, again, one of ihe creditors, as here, 
may be an infant, and he may have a much 
longer period allowed to him by law for the 
enforcement „Of his rights than to the adalt 
creditor. Why should the latter be compelled 
to take out a succession certificate in respect 
of the share of the debt claimable by the 
infant? If he institutes a suit for this pur- 
pose, he may very well be met by the objec- 
tion that the infant has a legal guardian who 
is competent to safeguard his rights. It would, 
therefore, be only reasonable to hold that a 
person in this situation is entitled tó apply 
for a certificate of the amount which he 
seeks to recover. In fact, the argument 
which underlies the contrary view, overlooks 
the fact that in proceedings for grant of the 
certificate, we are not concerned’ with the 
frame of the suit in which the claim is to be 
asserted. We are concerned only with the 
representative character of the claimant, and 
by a summary investigation the Court has 
to determine whether that character has been 
established. The grant of the certificate 
does not constitute proof of the debt, nor does 
it determine the frame of the suitin which 
the claim has to be enforced. Tke certificate 
only ‘renders unnecessary the trial of the 
question in the regular suit, whether the 
claimant is entitled to maintain it as the 
representative of the deceased. In view of 
those principles, there can be no room for 


‘controversy as to the validity of the order of 


the District Judge, 

In the present case, upon the death of the 
lady, the dower debt due from the husband 
became payable to her heirs. The nature of 
the right of the heirs was explained by this 
Court in ihe case of Mohamed Ishaq ‘v. 


Akram-ul Huq (9). It was there pointed out 
(2) 6 C. L. J. 558; 12 C. W. N. 84. 
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by Brett, J., that in the case of deferred 
dower, a right acerning to a single person 
from a covenant in her.favour does not de- 
volve on her death on two or more of her 
heirs in several shares; it is not a case in 
which the cause of action which resided in 
one person, is by operation of law transferred 
to a number of parceners who constitute one 
‘heir. As the right to the deferred dower 
becomes enforceable on the death of the wife, 
the agreement must be taken to be one bet- 


ween the husband and the wife under which. 


the former undertakes to pay over: to the 

~~ heirs of the latter the money which becomes 
due after her death. The inference is, there- 
fore, irresistible that -each of the heirs is 
entitled to sue in respect of his share of the 

. dower debt; in reality, each hasa distinct 

. might enforceable by himself though all may 

. jointly sue, because each obtains a share of the 
whole debt. This view .is consistent with 
what bas been recognised as the settled rule 
almost since.the establishment of the British 
Courts in this country; see, for instance, `Ali 
Bua v. Kami Bibi (3), decided by,the Bengal 

. Sudder Court so-far back as 1804, where, 
npon the death of a Mahomedan woman, one 

of her heirs was allowed to maintain: an 
action for the recovery of her share only of 
the dower debt. In the.case before us, the 

. pelitioner has instituted such a suit; she has 
further relinquished -æ considerable portion 

of her claim, because she asserts that, as the 
objector has properties worth only Rs. 1,000, 
jt would be fruitless to obtain a decree 
against him fora larger sum. It would, in 
our opinion, be as unreasonable to hold that 
she is bound.to take out a succession certifi- 
cate for the whole sum as to hold that she 
as bound to sue for recovery of the entire 
amount. . It has been suggested, however} by 
he objector that, if a decree is obtained in a 
suit so framed, the infant son, who is entitled 
oa share of the dower debt, may be pre- 
judiced. . But, as slready explained, we are 
not concerned at this stagé with the suit for 
the recovery of the money. The guardian of 
the infant may, if he so. chooses, apply for a 
succession. certificate in respéct of his share 
.of the dower debt, and to institute a suit on 

» his behalf, But because he omits to do S0, 
for. obvious reasons, the petitioner tannot.be 
deprived of,her right to. recover the money, 
neither-can she be compelled to enforce not 


(8) 1 Mac. Sel, Rep. 88 ab p. 110, i 
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merely her own rights but “also those of the 
infant. We may further point out that a 
certificate cannot in this case be granted for 
the whole of the dower debt; it is nob disput- 
ed that the husband unites in himself the 
‘character of debtor and creditor in respect of 
his share, therefore, -the debt must be deemed 
to have been extinguished, To put the mat- 
‘ter briefly, even if the dower debt was 
treated as a joint debt, there has been a 
severance, and there is no good reason why, 
in this contingency, the interest of the differ- 
ent creditors may not be deemed to have 
been severed. The view we take is supported 
-by the judgment of Chamier, J. in -Akbar 
‘Khan v. Bilkisan Begam (4) and of Aikman, 
J., in In re'Indarman (5), though that view 
is possibly inconsistent with the decision in 
Muhammad Ali Khan v. Putian Bibi (6), we 
may add that it has nob been disputed before 
us that a Succession Certificate is necessary in 


‘a case of this description as laid down in 


Abdul Karim Khan v. Maqgbul un nissa (7) 
which dissented from the case of Nemdhari 
Roy v. Bissessart Kumari (8), subsequently 
oyerruled by a Full Bench in Banchharam 
Mojumdar v. Adyanath Bhattacharjee (9). 

The result, therefore, is that the order of 
the District Judge is affirmed, and this ap- 
peal dismissed with costs. We assess the 
hearing fee ab one gold mohur. 

, Appeal dismissed. 

(4) A. W. N. 125 (1901). ' i 

15) 18 A. 45. 

: (6) 19 A. 129. 

(7) 30 A. 315; 6 A. L. J. 598; A. W.-N, (1908) 113, 

. (8) 2 C. W. N. 691, 


(9) 36 C. 936; 13 C, W. N. 966; 10 C. L. J. 180; 3 
Ind. Cas. 492. 
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PUNJAB CHIEF COURT. 
! MISCELLANEOUS First ClvIL ApeEAG No. 222 
. or 1911. 

June 17, 1911. 

Present:—Mr. Justice Johnstone, 

BHAGAT RAM AND OTAERS—-PLAINTIFE3— 
. APPELLANTS 
tersus d 
SIDHU AND OTHERS— DEFENDANTS— 


. RESPONDENTS. 
- Will--Prebate—Probate and- Administration Act 
(V of 1881), s. 3—Tamlik nama— Dedication of pro- 
perty for religious purposes. 

A document which dedivates to tho worsuip of Sri 
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Thakurji certain houses, and states that the executant 
will himself manage the property and arrange for 
the worship during his life-time and that after his 
death a Committee of three persons, of whom peti- 
tioner is one, will become managers in his stead, is 
not a Will within the meaning of section 3 of 
Act V of 1881, and, consequently, cannot be admitted 
to Probate. 

Chaitanya Gobinda v. Dyal Gobinda, 82 O. 1082, 9 
C. W. N. 1021, followed. 


Miscellaneous first appeal from the order 
of the District Judge, Lahore, dated the 27th 
November, 1910, refusing to grant Probate. 

Lala Rama Nand, for the Appellant. 

Mr. Herbert, for the Respondent. 

Judgment.—A document registered 
as a Tamlik nama, and dated 25th March 
1908, was put forward in the Court of the 
District Judge, Lahore, with an application 
for Probate; but that Judge, relying on 
Chaitanya Gobinda Pujart v. Dayal Gobinda 
(1), ruled that the document was not a Will 
and could not be admitted to Probate, and 
thus the application was rejected. Appeal 
is made to this Court and the sole question 
for decision is whether the document is a 
"Wall or not. 

The essential pcints in the document are:— 

(a) that it dedicates to the worship 
of Sri Thakurji certain houses; 

(b) that the executant states that he 
himself will manage the property 
and arrange for thesworship during 
his life-time; 

(c) that after his death’a , Committee of 
three persons, of whom appellant 
is one, will become Managersin his 
stead, 

Mr. Herbert for respondent-objectors 
put forward three reasons for holding the 
document not a Will, namely:— 

(1) that it is on a Ras. 15 stamp, the paper 
for a {rust deed under Article 64, 
Schedule 1, Stamp Act, 1899; 

(2) that it cannot bea Will, inasmuch as 
a Will is always revoeable: by its 
maker,whereas this Tamlik nama is 
not; 

(3) that Chattanya Gobinda Pujari v. Dayal 
Gobinda (1) is gocd law. 

The first two reasons can be easily disposed 

of. 

The executant’s opinion as to the legal 
nature of his deed isnot of any importance. 
]tis for the Court to read, analyse and con- 


sirve ile deed and say what it really is. 
(1) 82 C. 1082; 9 C. W. N. 1021. 
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Then the part of the deed summarised in 
(c) above was clearly revocable, and thus 
this test fails. But I am of opinion that the 
third reason isa good one. 

Will is defined in section 3 of Act V of 
1881 thus— 

“Will means the legal declarations of the 
intentions of the testator with respect to his 
property which he desires to be carried into 
effect after his death." The part (c) of the 
present dccument satisfies this definition 
except as regards the words underlined, for 
the deed, at the time of iis execution, divest- 
ed the executant of the houses dedicated to 
religion and, left him only with the power 
of nominating himself as manager ad interim 
and any-one he chose as manager after his 
death. That power,as is explained in the 
Calcutta ruling, is not "property"; and I do 
not think that the dictum of Norman, C. J., 
in In the goods of H. B. Beresford (2), 
throws any light on the question. In 
that ruling it was merely laid down that 
property held by a testator as trustee or as a 
benamidar was "property" within the meaning 
of certain provisions of the Court Fees Act. 

For these reasons I dismiss this appeal 
with costs. 


Appeal dismissed. 
(2) 15 W.R. 456 at p. 459. 





CALCUTTA HIGH COURT. 

Civi, Rete No. 3026 or 1911. 
September 5, 1911. 

Present; :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
Tae EAST INDIAN RAILWAY Co.— 
DEFENDANTS— PETITIONERS ~n 
versus 


SISPAL LAL— PLAINTIFE— OPPORITE Parry. ; 

Carrier—Loss of or damage to goods-—Liability o: 
carrier for compensation after consignee has granted 
clear receipt. 

A bailor, who, in the absence of any agreement 
on the subject, has given the bailee a receipt for 
goods bailed, is not, tpso facto, precluded from proving 
that the goods were in reality damaged or deficient 
in quantity when delivered to him. 

A receipt acknowledging a delivery of goods 
in good condition is only prima facie evidéhce of 
the fact, and raises a presumption in favour of the 


T bailee which may be rebutted by the bailor. 


Therefore, a Railway Company is liable to pay 
compensation for loss of goods or damage caused 
to them, while in their custod ly, though the claim is 
not put ‘forward by the ‘consignee till after he has 
taken delivery and granted a “clear” receipt. 
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Rule against the decree of the Small Cause 
:Court Judge of Buxar, dated April iOth, 
1911. : 

- Mr... B. PR and Baba. Jou Gopal 
:Ghosha, fór'the Petitioners. 

Babu Biraj Mohan Majumdar; for- we Oppo- 
-site Party, 

J judgment. 

- Mookerjee, J.—This rule raises an import- 
‘ant question of law about the liability of a 
Railway Company to pay compensation for 
loss of goods or damage caused to them 
while in their custody, though the claim is not 
put forward by the consignee till after he has 
.taken delivery and granted “a clear receipt.” 
‘The circumstances under which the question 
requires consideration, may be briefly narrat- 
ed as found by the-Small Cause-Court Judge. 
On the 7th October 1910, the opposite party 
tendered to-the East India Railway Company 
at Delhi four bales of ‘cloth for despatch to 
:Buxar, The goods arrived at Buxar on the 
.14th October; the consignee took delivery of 
the bales which were apparently in good con- 
dition, and granted a-simple receipt. On the 
5th December 1910 another bale was deliver- 
ed to the Company at Delhi. for carriage to 
Baxar; and düly carried there in apparent 
good condition. ‘The consignee took delivery 
on the 14th December, and granted receipt 
as before. He subsequenily ‘reported to the 
Company that some pieces of cloth were 
missing from the bales; the Company refused 
to entertain the claim, whereupon, on-the 
7th March 1911, the consignee instituted this 


suit in the Court of Small Causes at Buxar. 


for recovery of Rs. 1C0 as damages for the 
loss of the pieces of cloth.. The Company 
resisted the claim substantially on two 
grounds; they denied, in the first place, that 
the goods had been lost, while the “bales 
were in:their custody, they contended, in the 
second. place, that, as the consignee had 
accepted delivery and granted “a clear re- 
ceipt" his'righb to. compensation had been 
extinguished, even if it was -proved. that.the 
loss had taken place while the goods. were in 
the custody of the Company. The Small 
Cause Court Judge has found upon the evi- 
dence that the articles were taken out of the 
bales, while they were in the custody of the 
Company; he has negatived the suggestion of 
the defence that the articles had been ab- 
stracted: by the plaintiff himself or his men 
after delivery `of the goods, It may be 
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observed ab this stage that^the Sirall Cause 


"Court Judge has recorded the:evidence some- 


what carelessly, and the notes of the deposi- 
tions of the: witnesses are not always intelli- 
gible. The. Court: is bound, however, to 
accept his. finding upon the question of ` fact, 
namely, that a portion of the goods consigned 
was lost while. the bales were in the custody 
Upon this finding the 
Small: Cause Court Judge has stated that in 
his-view of the law, the plaintiff is not’ en- 
titled to succeed, hecause he has.taken ` 
livery and granted & clear receipt; but 
Small Cause Court Jadge has held, that,” "in 
order to safeguard the public: interest, the 
Company is bound to take some step to stop 
this sort of action” and he has accordingly 
made a decree in favour of the- plaintiff for 
Rs. 50, On behalf of the Company, we have 
been invited to set aside this decree on -the 
ground that it is obviously erroneous and that 
the: judgment itself: is not self consistent, 
In answer to the rule, it has been: argued, on 
the other hand, by the learned Vakil for the 
plaintiff, that the view of the law accepted 
by the Small Cause Court Judge is erroneous, 
and that, if his decree is open to attack, itis 
liable to ‘be assailed on the ground that the 
plaintiff has not been awarded damages in 
full. The question, therefore, arises, whether 
the plaintiff has lost his right of action, be: 
cause he has taken delivery and granted & 
clear receipt 

In support of the rule, it has been argued 
that the question ought to be answered in the 
affirmative and reference has been made to 
Macnamaraon Carriers, 1908,section 214, where 
it is stated that, when goods are delivered by a 
Railway Company at the proper place and 
at the proper time, the consignee is bound to 
examine them and ascertain whether they 
are in good order, and, if-he does nob inti: 
mate Objection it will be presumed. that they 
were delievered in good order. The learned 
author relies upon the case of Stewert v. 
North British Railway | Company (1) as 
authority for this -proposition. The 
principle in question is perfectly sound, but is 
of no assistance to the petitioners; The case 
of Stewert v. North British Railway Company 
(1) is not. an authority for the proposition 
that if a consignee takes delivery and grants 
a clear receipt, he loses his remedy, even if he 
is able to establish conclusively that the goods 


(1) (1878) 5 Rettie 426, 
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were damaged or partially losb while in 
transit. - In fact, the contrary view was 
adopted in Johnstone & Sons v. Dove, (2), where 
it was ruled that if a consignee of goods 
(which as a matter of fact have been damaged 
in transit though such damage is not visible 
at first sight) grants a clear receipt, accepts 
delivery, and breaks bulk without judicial 
inspection.or notice to the carrier, he does 
not lose his right to ‘compensation; the fact 
that he has granted a receipt is an element 
in the proof of damages, but is no bar to the 
claim. A similar view was taken in Pearcy 
v. Player (3) where Lord Craighill observed as 
follows:— The Counsel for the defender has 
also argued that the neglect of the pursuer to 
examine the luggage after delivery, and the 
delay of 24 hours in reporting the loss to the 
defender, bars his right to recover. - The for- 
mer may affect the proof of the question, was 
the portmantean delivered. But assuming non- 
delivery to be.proved, it cannot operate as 
a bar, there not having been in the contract 
between the parties a provision or an impli- 
cation that should the goods delivered be 
taken without challenge at the time, right to 
. recover for any un-delivered article should be 
forfeited”. This.is obviously good sense, and 
.based' on sound legal principles. The right 
to compensation has accrued as the result of 
the loss; the acceptance of the goods without 
protest may raise a strong presumption that 
the alleged loss has not taken place; but if it 
. is. proved by reliable evidence that, as a 
matter of fact, there was loss or damage to the 
goods while they were in the custody of the 
Railway Company, it is difficult to appreci- 
ate -how.on principle the position can be 
maintained that the acceptance of delivery 
operates to extinguish the right to compensa- 
tion. .The question has been ropeatedly 
raised in the Courts of the United States, 
and the view has been uniformly maifitained 
as well founded on principle that grant of 
clear receipt and acceptance of delivery do 
not affect the right to compensation for loss 
:or damage proved to have been caused to the 
- goods while in the custody of the carriers; 
One of the earliest cases on the subject is 
Oakey v. Russell (4) where it was ruled that, 
although acceptance of the goods by the con- 
signee without objection and with knowledge 
: (2) (1875) 3-Rettie 202. Se 
(35.(1883; 10 Rettie 564; 20 S. L. R. 376. - 
(4) (1827) 6 Martin N. S. (La) 58, 
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of their defective condition precludes reaovery 
for damdges thereto [Munro v. Ship Baltic(5); 
Mary v. Warner (6)] yet acceptance will not 
operate as waiver of objection for damage not 
apparent, Again, in Browman v. Teall (V); 
it. was held that the receipt of the goods 
alone, with no stipulation that they are 
accepted in full performance of the contract, 
does not constitute a waiver of claim ‘for 
damages for which the carrier may be liable 
Alden v. Pearson (8) and Lesinsky v. Great 
Western Despatch (9). The question “was 
elaborately discussed in the case of The. 
Elmira Shepherd (10) where it was ruled that 
the claim for compensation was not lost 
though the consignee had granted a: clear 
receipt, accepted delivery, and sold the goods, - 
Woodroffe, J., observed that in cases of this 
description, the conduct of the consignee 
would be scrutinised carefully and the Couri 
would receive his evidence with caution; but 
if the evidence proved that the loss or damage 
occurred while the goods were. in transit 
compensation could be claimed notwith. 
sianding delivery and acceptance. To put’ the 
matter briefly, a receipt ackuowledging the 
delivery of the goods in good condition is only 
prima fuc'e evidence of the facts; Porter y, 
Ohicago Railway Company (11) which must 
be taken to qualify the somewhat broad 
statement in Skinner v. Chicago Railway- Oom» 
pany (19). As recent illustration of. this 
principle, reference, may be made to the cases 
of Mears v. New York Railway Company (13) 
and Southern Railway Company v. „Ashford 
(14). In the former of these cases, a piano 
was delivered by the carrier to the consignee 
who signed a clear receipt. When the 
package was taken home and opened, it was 
discovered that tha piano had been spoiled 
by water. It was held that the consignee 
was entitled to damages, notwithstanding the 
grant of a clear receipt, and acceptance of 
delivery. In the second case, ‘the consignee 
removed his dog from the Railway van; but 
when he took it home, he discovered that.it 


(5) (1810) 1 Marton (o. s.) (La) 194. 

(6) (1865) 17 La. Am. 34. 
(7) (1840) 23 Wendell N. Y. 306; 35 Am, Dec. 562. 
(8) (1855) 69 Mass. 342. 

(9) (1881) 10'Mo. App. 134. 

(10) (1871) 8 Blatchford 341; 8 Fed. Cas, 579. 

(11) (1865) 20 Iova. 73. 

(12) (1861) 12 Iova. 191. 

(13) (1902) 52 Atl 610; 56 L. R. A. 884. 

(14) (1900) 126 Alabama 591; 28 South 732. 
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had been injured. It was held, that he was 
entitled to.claim damages, and thet the fact 
that he had granted a receipt for delivery in 
good condition was not a conclusive defence 
against recovery of compensation. The princi- 
. ple, therefore, that a receipt acknowledging 
a delivery of the goods in good. condition is 
ouly.prima facie evidence of khe fact, and 


raises a presumption in favour of the carrier | 


which may be rebutted by the consignee, is 
firmly" established and it is manifestly con- 
sistent with rules of justice, equity and good 
conscience, The inference, thérefore, follows 
that the decree made by the ‘Small Cause 
Court Jadge is correct, though hisreasons are 
erroneous, . 

The result is that- the Eule is discharged 
with costs one gold mohur. ^  - 

Carnduíf, J—I agree. The short point 
of law raised by this Rule seems to be as to 
whether a bailor, who, in the absence of any 
agreement on the subject, has given the 
bailee a receipt for the goods bailed, 
is, ipso facto, precluded from proving 
that the goods were in reality damaged 
or deficient in quantity when delivered. 
to him. I have myself been, unable to find 
any authority either in England or here for 
holding that he is, and my learned brother 
has shown that it has -been held elsewhere, 
for reasons which seem to me to be most 
eogent and convincing, that he is not. 


Rule discharged, 


` CALOUTTA HIGH COURT. 


MISCELLANEOUS Civin Appears Nos. 18 anv 169 


or 1911. . 
June 12, 1911. 

Present; — Me. J astica Mookerjeo and 
Mr. Justice Carndaff. 
JAGANNATH SAHAI AND ANOTAE2— 
JUDGMENT-DEBTORS — APPELLANTS 

versus ; 


Raja RAM NARAIN SINGH —Dzacaste- 


HOLDER— RESPONDENT. 

Chota Nagpur Tenancy Act (VI ‘of 1903), ss. 8, cl. 
(23), 208, 210 sub-secs. (1) and (2)—Rent—Cesses — 
Decree for cesses —Refusal of application for sale of en- 
tire tenure—Leave to proceed against other properties of 
judgment-debtor—Joint decree against several persons — 
Payment by one of judgment-debtors of portion of decree 
—Liability of the judg went-debtor, whether continues. 

The provisions of sub-section (2) of section 210 of 
the Chota Nagpur Tenanoy Act, are applicable whe- 
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ther or not the deoree-holder has proceeded in BC. ` 
cordance with section 208. 

Therefore, if a decree-holder has first made, dn 
application for the salg of the tenure in execution of 
his rent decree, and if that application has been for, 
some reason or other refused, it is open to him to ask’ 
for the permission of thé Deputy Commissioner to pro-' 
ceed against the other "properties of the judgment-. 
debtor. S 

If one of the judgment-debtors, in a joint decree, 
makes a deposit and the decree-holder accépts the 
same in partial satisfaction of the entire decree, the 
effect is not to release that judgment-debtor from all 
liability: he remains jointly liable for the balance 
which may he recovered by the sale of any other pro- 
perty belonging to him.. 

Appeals from the orders of the Munsif and 
Deputy Collector of Hazaribagh, dated March 
21st, 1911. : 

Babus Sarat Chandra Roy Chowdhury, Oharu 
Chandra Bhattacharyya and. Gobinda Chandra 
Chakravarti for the Appellant in No, 16. 

Babu Jogesh Ohandra Dey, for the Appellant 
in No. 169. . 

Babus Provash Chandra Mitter and Susil 


Madhab Mallik, for the Respondent. 


Judgment.—tThese appeals are di- 
rected against orders by which the Court 
below has allowed tlie decree-holder respond. 
ent to proceed with his execution of his decree 
for cesses against the properties of the judg- 
ment debtors other than the defaulting 
tenure. In support of the appeals, two con- 
tenlions have been raised; namely, first, that 
as the decree-holder had applied for the sale 


` of the entire tenure and as that application 


had been refused, it was no longer open to 
him to apply for leave to. proceed against the 
other properties of the judgment-debtors 
under sub-section (2) of section 210 of the 
Chota Nagpur Tenancy Act of 1905; and 
secondly, that if this contention be negatived, 
the permission contemplated by the sub-sec- 
tion mentioned has..not been obtained in 
accordance with law. In one of these appeals 
an additional point has been urged, namely, 
that as the judgment debtors, now appellants 
before us, have deposited in Court what 
would be the: proportionate share of the 
judgment-debt and as that amovnt has been 
accepted by the decree-holder, it is no longer 
open to the latter to proceed against the 
properties of these judgment-debtors. In 
our opinion there is no substance in any of 
these contentions. 


Section 208 of the Chota Nagpur Pinney 
Act of 1908 provides that when a decree 
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passed by the Deputy Commissioner is for an 
arrear due in respect of a tenure, the decree- 
holder may apply for the sale of such tenure 
and the tenure may thereupon be brought to 


sale in execution of the decres according to. 


the provisions for the sale of uuder-tenures 
contained in the Bengal ‘Rent Recovery Act 
(1865). The decree in this case was obtained 
by the landlord respondent on the 13th 
August 1909 against the tenants defendants 
for arrears of road-cess. In view of the 
definition of the term "rent" contained in sec- 


tion 8, clause (23) of the Chota Nagpur: 


Tenancy Act, 1908, the decree for cesses may 
be execated in the same manner as if it were 
a decree for arrears of rent. Consequently, 
it was open to the decree-holder to apply for 
the sale of the defaulting tenure under sub- 
section (1) of section 208. Sub-section (1) 
of section 210, read along with section 208, 
indicates that if sfter the sale of a tenure in 
pursuance of section 208 any portion of the 
amount decreed remains due, process may be 
applied for against any other property, move- 
able or immoveable, belonging to the judg- 
ment-debtor. It is reasonably plain that the, 
combined effect of these two sections is that 
before the decree-holder can proceed to exe- 
cute a decree for rent against any property 
moveable or immoveable belonging to the 
judgment-debtor other than the defaulting 
tenure, he must have complied with the 
provisions of section 2(8. In the case before 
us, as already stated, the decree-holder did 
make an application under section 208. Ob- 
jection was thereupon taken that in so far as 
one of the judgment-debtors was concerned, 

the estate was protected under the Encum- 
bered Estates Act,and consequently hisinterest 
in the estate could not be brought to sale in 
execution of the decree. The result was that 
the decree-holder was driven to make an 
application to the Deputy Commissfoner 
either that this order might be re-called so 
that permission might be given to him to 
proceed against the other properties of the 
judgment-debtors. This application was 
made on the Sth August 1910. On the 15th 
August, the application was granted and the 
present controversy has been directed sub. 

stantially to the meaning and effect of this 
order. On behalf of the appellants it hag 
been argued that the Deputy Commissioner 
merely permitted the decree-holder to pro- 
ceed with execution against the phares in the 
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tenure of the judgment-debtors other than 
the judgment-debtors entitled to protection 
under the Encumbered Estates Act. On 
behalf of the respondent decree-holder, it has 
been contended that the Deputy Commis- 
sioner permitted the decree-holder to proceed 
with execution against any- property.of the 
judgment-debtors. In our opinion the con- 
struction suggested by the respondents .is 
well founded and ought to be adopted. , It is 
obvious that since the Deputy Commissioner 
decided that the shares of the judgment-. 
debtors entitled to protection under the. 
Encaombered Estates Act could not be sold in 
execution, if became impossible . for the 
decree holder to sell the tenure as a 
whole. If they could sell the shares in 
the tenure belonging to the other judgment- 
debtors, the sale would not bea sale of the 
entire tenure under the provisions of the Act. 
The sale would stand on the same footing as 
a sale of the right, title and interest of the 
judgment-debtors in any property other than 
the defanlting tenure. The order of the 
Deputy Commissioner is not restricted or 
qualified in any manner, and the reasonable 
interpretation to be put upon itis that the 
decree-holder would ba at liberty to proceed 
against any property of the judgment-debtors 
other than the judgment-debtors who are 
entitled to protection under the Hncumbered 
Estates Act;.-in other words, the decree- 
holders would be at liberty to proceed against 
the shares in the tenure held by those judg- 
ment-debtors as also against their other 
properties. In our opinion, it is clear that 
the permission contemplated by sub-section (2) 
of section 210 has been granted by the Deputy 
Commissioner. But it has been contended 
that such permission could not have been 
given, because the decree-holders had, in the 
first instance, made an unsuccessful applica- 
tion for the sale of the tenure as a whole; in 
other words, it has been contended that if a 
decree-holder has first made an applicatior 
for the sale of the tenure and if that applica- 
tion has been for some reason or other re- 
fused, it is not open to him to ask for the per- 
mission of the Deputy Commissioner, to pro- 
ceed against the other properties of the judg- 
ment-debtors. There is no foundation, how- 
ever, for this argument. Sub-section (2) of 
section 210 provides that notwithstanding any- 
thing contained in the previous sub-section, 

& decree-holder may, with the permission of 
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the Deputy Commissioner granted for reasons 
to be recorded in writing, proceed against any 
other property, moveable or immoveable, if 


the judgment-debtors, without first making an. 


application for the sale of .the tenure. or 
holding in respect of which the arrear has 
acerued. It has been seriously argued that 
the phrase " without first making an ap- 
plication for. sale of the tenure" means "pro- 


vided he has not first made an application. 


for the sale of the tenure." This interpreta- 
tion is manifestly inadmissible. The phrase in 
question means "Even though he has: not 


first made an application for the sale of the. 


tenure;" in other words, the provisions of 
sub-section 2 are applicable whether or not 

- the decree-holder has proceeded in accordance 
with section 208. Both the contentions urged 
by the appellants consequently fail. 

As regards the special argument advanced 
in one of the appeals, namely, that it is-no 
longer open to the decree-holder to procred 
against the particular judgment-debtors who 
have made a deposit proportionate to what 
would. be their shares of. the judgment-debt; 
We are of opinion that there is no substance 
in -this contention. The decree is a joint 
decree against all the defendants. Bach de- 
fendant is jointly and'severally liable for the 

. whole of the jadgment-debt. The liabilities 
of the defendants have not been apportioned. 
We are not now concerned with the question, 
whether the decree as made is just or legal. 
The decree has to be executed, asit stands 

- and its propriety cannot be questioned in 
execution proceedings. If, therefore, these 
particalar judgment-debtors made a. deposit 
and the decrea-holder accepted the same in: 
partial satisfaction of the entire decree, the 

. effect was not, as has been contended, to release 
these judgment-debtors from all eliability 
notwithstanding the payment, they continued 
jointly liable for the balance of the jadgment- 
debt which might be recovered by the. sale 
of avy other property of the judgment- 
debtors. 

The result, therefore, is that the orders 
made by the Court below are affirmed and 

_ these appeals dismissed with costs. We assess 
the hearing fee at two gold moturs in each 
case.’ " 

It hasbeen finally suggested that some time 

might be granted to the judgment-debtors to 
enable them to raise money. and pay off the 
decree, We are, however, not in a position to 
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make any order in that: behalf; but no order 
that has been previously made, will prevent 
the judgment-debtors from: making this ap- 
plication in the Court below, when the decree- 
holder may seek to proceed with further 
execution of the decree. 

Appeals dismissed, 





ALLAHABAD HiGH COURT. 
Seconp Civit Appean No. 157 os 1911. 
November 8, 1911. 
Present;—Mr. Justice Karamat Husain and 
Mr. Justice Chamier. 

Shaikh ABDULLA AND OTHERS—- 

Derenvanrt3s—APPELLANTS 


versus 
RAM LAL AND OTIERS—PLAINTIFF3 — 
RESPONDENTS. - 


. Hindu Law — Widow's estate —Gift—Consent of newt 
presumptive heir — Whether sufficient to validate gift. 

A widow made a gift of the estate which she had 
inherited from her husband to her sister's son with 
the consent of the next presumptive heir who was 
an old man and had no prospect of succeeding to tho 
estate: Held, that the gift was not binding on those 
who actually succeeded to the estate on the death of 
the widow. "Pi ] 

Bakhtawar v. Bhagwana, 32 A. 176; 5 Ind. Cas. 270; 
7 A.L.J. 121; Bajrangi Singh v. Manokarnika Bakhsh 
Singh, 30 A. 1; 33 I. A. 1; 9 Bom. L. R. 1349; 6 C. L. 
J.760; 120. W. N. 745 3M L. 1.1; 8A. L.J. 1; The 
Collector of Masulipatam v. Cavaly Venkata, 8 M. I. 
A. 529; 2 W. R. 61 (P. C.5; Raj Lukhee Dabi v. Gokool 
Chundur, 18 M. T. A. 209; 3 B. L. R. 57; 12 W. R. 47; 
Ramphal Rai v. Tula Kuari, 6 A. 116; Pilu Appu 
Nalvade v. Babaji 34 B. 165; 11 Bom. L. R. 1291; 4 
Ind. Cas. 584; Ram Krishna Kuppuswami v. Tripu- 
jabai, 13 Bom. L. R. 940; 12 Ind. Cas. 529, referred to. 

Second appeal from the decision of the 
Additional Judge of Gorakhpur, dated 9th 
September, 1910. 

Mr. Surendro Nath Sen (with him the 
Hon'ble Dr. Sunder Lai and Mr. S. K. Dar), 
for the Appellant. 

Mr. Govind Prashad (with him Mr. Satya 


Ohandra Mukerjee), for the Respondents, 


Judgment. 

Chamier, J.—Dudh Nath and his brother 
Bhola Nath each owned a nine-pie share in 
a village. Bhola Nath died childless about 
25 years ago, leaving a widow Phul Kunwar 
who took possession of his share. In 1898 
Phul Kunwar transferred that share by deed 
of gift to her sister's son Dwarka Prasad. 
Dadh Nath joined in the deed. Dwarka 
Prasad tem years later: sold the share to 
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the appellants for Rs. 1,8342. Dudh Nath died 
afew years ago and was sueceeded by the re- 
Bpondents who were his heirs. "They brought 
this suib in 1909 praying for a declaration 
that the deed of gift of 1898 was not binding 
on them as the presumptive reversionary 
heirs of Bhola Nath. The Munsif dismissed 
the suit holding that Dudh Nath and 
Bhola Nath were joint in estate, consequently 
Phol Kunwar had no interest which she 
could transfer to her nephew. On appeal 
the Additional Judge held that Dudh Nath 
and Bhola Nath had separate interests—a 
finding which must be accepted by this 
Court in second appeal—and, following the 
decision of this Court in Bakhiawer v. 
Bhagwana (1), held that the deed of gift 
was not binding upon the respondents 
notwithstanding that Dudh Nath who was 
at tho date of the deed the presumptive 
reversionary heir of his brother had joined in 
the gift. 

The appellants rely upon the decision 
of their Lordships of the Privy Council in 
the case of Bajrangt Singh v. Manokarnika 
Bakhsh Singh (2), as establishing the rule 
that a transfer of her husband's estate by a 
Hindu widow is binding on vhe person who 
becomes entitled to the estate on the death 
of the widow if the person who is pre- 
sumptive reversioner at the date of the 
transfer joins with the widow in making 
it, whatever the nature of the transfer may 
be. The respondents rely upon the de- 
cision of this Court in Bakhtawar v. Bhag- 
wana (1) where it was held that the 
decision of the Privy Council did not 
apply at all to the case of a gift by a widow. 

In the case before their Lordships of the 
Privy Council there had been several sales of 
portions of her husband’s estate by a Hindu 
widow, the alienations taken together amount- 
ing to the transfer of the whole estate. THeir 
Lordships begin by referring to previous 
decisions of the Board in Collector of 
Masulipatam v. Cavaly Venenta (3) and Raj 
Lukhee Dabiv. Gokcol Chunder (4) as establish- 
ingthe principlethatan alienation by a Hindu 
widow s hich would not otherwise belegitimate 
may be validated by the consent of her 

(1) 32 A. 17$; 5 Ind. Cas. 270; 7 A. L.J. 121. 

(2) 30 A. 1; 35 T. A.l; 9 Bom. L. R. 1248; 6 C. L. J. 
766; 12 C. W. N.74;3M.L. T. 155 6 A. L.J. 1. 


(3) 8 M I. A. 629; 2 W. R.61 (P. C) 
(4) 18 M. L A. 209; 3 B. L. R. 57; 12 W. R. 47. 
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husband's kindred, and they observe that 
upon the practical application of the general 
principle there had been much discussion in. 
the High Courts in India. They disapprove 
of the view expressed by this Court in: 
Ramphal Rat v. Tula Kuari (5) that the 
consent of the person who was présumptive: 
reversioner at the date of the alienation 
cannot make the alienation binding upon 
the person who turns out to be the aóutal 
reversioner at the widow's death, Néxt, 
they refer to three decisions of the Caleutta 
and Madras High Courts in which the view: 
taken was that as it was established law 
that a widow could surrender her estate to 
the next reversioner it followed that she 
could alienate it with his consent without 
any legal necessity. Lastly, their Lord- 
ships quote a decision of the Bombay High. 
Court in which Jenkins, C.J., while dis-. 
approving the Calcutta view that the 
widow's interest was s life- estate the 
surrender of which to the next reversioner 
accelerated his estate, came to the conclusion 
that an alienation by a widow otherwise 
than for legal necessity may be validated 
by the consent. of the  reversioners but 
the consent of the reversioners must be 
of such kindred, the absence of whose op- 
position raises a presumption that the aliena- 
tion is a fair and proper one. After this 
review of the cases, their Lordships say 

“the principle “being thus admitted; by the 
High Courts in India the question of the 
quantum of consent necessary only remains.. 
They (their Lordships) agree with the 
High Court of Caleutta that, ordinarily, 
the consent of the whole body of persons, 
constituting the next reversion should be 
obtained though there may be cases in which. 
special eircumstances may render the strict 
enforcement of this rule impossible.” 

If their Lordships. affirmed the correctness 
of the Calcutta view we must hold that 
even a gift of the whole estate by a Hindu 
widow, (the Caleutta High Court have al. 
ways confined their rule to transfers of 
whole estates) is binding upon the ‘actual 
reversioner if made with the consent of the 
person.who was presumptive reversioner at 
the date of the gift. If, on the other hand, 
their Lordships approved of the Bombay 
view we should hold that the consent of the 


presumptive reversioner does not validate a 
(5) 6 A. 116, > 
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gift,:&s'in the-present case, of the whole 
‘estate: to a relation of the widow for such 


consent cannot lead to the inference that the ' 


transfer was a fair and proper one, In the 
case of Pilu Appa Nalvade v. Babaji (6) 


Scott, C.J., and’ Batchelor, J., held that the. 


principle according to which a widow's 
alienation may be validated by the consent 
of the:presumptive reversioner is ordinárily 
limited to transfers for consideration and 
eannot be extended to gifts where there 
js no room for the theory of legal necessity. 
They evidently considered that the decision 
of the Privy Council had not touched 
the - previous Bombay rulings ^on the 
subject. In Ram Krishna Kuppuswami v. 
Tripurabat (7) Scott, C.J., and Rao, J., after 
referring to the decision of the Dewy 
Council in Bairang? Singh v. Manokarnika 
Bakhsh Singh (2) held that the consent of 
the next reversioner was not always sufficient 
in every case to validate an alienation by 
the widow. This Court, as already stafed, has 
held that the decision of the Privy Council 
in’ that case does not apply toagift by a 
' widow. 

I am not satisfied that their Lordships of 
the Privy Council intended to accept the 
Calcutta view and reject the Bombay view. 
Had that been their intention they would, I 
think, have expressed themselves in different 

-language. “It is to be noticed that in the case 
before their ‘Lordships the presumptive rever- 
sioners being in the fourth degree - and other 
reversioners in the fifth degree of relationship 
to the widow's husband had consented to the 
alienations. . The appellants are described as 
claiming through two reversioners in the fifth 
degree (a view which it is difficult to recon- 
eile with some other decisions). 1f the con- 
sent of all the reveraionets in the fdurth dege 
reo was sufficient it is not clear why their 
Lordships referred at all to the consent given 
by thé reversioners in the fifth degree. Itis 
to be noticed also that the Judicial Commis- 
sioners had definitely rejected the Calcutta 
view, yet theirLordships did not say that they 
were wrongin so doing. They agreed with 
the Judicial Commissioners thatthe consent 
provéd was sufficient. 

On the whole I think that tl ere is sufficient 
rea$on for holding that their Lordships’ deci- 
sion was not intendéd to reject the Bombay 


* ~ (6) 34 B. 165; 11 Bom. L. R. 1291; 4 Ind. Cas. 684. 
(7) 18 Bom. L. R. 940; 12 Ind. Cas. 529, 
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view which. was the view taken by the Judi- 
cial Commissioners in the case before them. 
If the Bombay view is to prevail, it is clear 
that the consent given by Dudh Nath is of no 
value. He was an old man who had really no 
interest in the property and no prospect of 
succeeding to it. With or without such con- 


_ Sent, the gift to the widow's sister’s son cannot 


by any process of reasoning be held to be a 
legitimate transaction. I would dismiss this 
appeal with costs. 

Karamat Husain, J.—I agree. 

By THE Covrt:—Order of the Court is that 
the appeal be dismissed with costa which in 
this Court will include fees on the higher 
scale. 


Appeal dismissed. 





ALLAHABAD HIGH COURT, 
Civin Revisron No. 65 or 1911. 
November 7, 1911. 
Present:—Mr. Justice Karamah Husain 
and Mr. Justice Chamier. 
Musammat GAURA BIBI AND OTHERS 
— APPLICANTS 
versus 

Musammot GHASITIYA—Responpest, 

Civil Procedure Code (Act V of 1908), O. XVII, v. 3 
— Dismissal of suit —Appe1l —Revision. 

Where a Court proceeds to decide a case under 
Order XVII, rule 3 of the Civil Procedure Code, 1908, 
an appeal, and nota revision, would lie against its de. 
cision, 

Lalta Prashad v. Nand Kishore, 22 A. 63, followed. 

Revision from the order of the District 
Judge of Gorakhpur. dated the 22n1 of 
February 1911. 

Mr. Haribans Sahat, for the Applicants. 

Judgment.—this is an application 
for revision of an order of the Munsif of 
Gorakhpur and of an appellate order of the 
District Judge of Gorakhpur. The facts 
are as follows: The applicants brought a 
suit against the respondent in the Court of 
the Munsif of Gorakhpur in which summons 
was issued for final disposal of the suit for 
the 5th of August 1910. On that date the 
respondent filed a written statement denying 
the claim. The. applicants applied for 
amendment of the plaint. This was allowed, 
and the case was pul off to the following 
day when one of the applicants was examin. - 
ed and issues were struck. The applicantg¢ 
then applied for the postponement of the 
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ease in order tbab they might obtain and 
produce a Succession Certificate. The Court 
ordered them to produce their evidence first 
and said that in case the mortgage in suit 
was proved, time would be granted to them 
io produce the certificate. The applicants’ 
witnesses were not in attendance. The ap- 
plicants, therefore, asked for a postponement 
of the case. This was allowed and the case 
was fixed for August the 30th, 1910. On 
that date the respondent was present, but 
the applicants were absent. Their Pleader 
who was present in Court said that he had 
no instructions to go on with the case. The 
Munsif then dismissed the suit. A perusal 
of the Munsif’s order leaves no doubt what- 
ever that he intended to act under Order XVII, 
rule 3. He says distinctly that he dismis- 
ses the applicants’ claim because the docu- 
ment in suit has not been proved. Twelve 
days later the applicants presented a petition 
to the Court under Order IX, rule 4 for resto- 
ration of the case. The Munsif held that 
that rule did not apply inasmuch as he had 
disposed of the case on the merits. He dis- 
missed the application, and his order has 
been confirmed on appeal by the District 
Judge. In support of this application for 
revision it is contended that the Munsif 
ought to have proceeded under Order XVII, 
rule 2, inasmuch as Order XVII, rule 3 should 
not be resorted to where rule 2 is applicable. 
We have been referred to a number of de- 
cisions of different Courts on the question, 
the latest and most important of which are 
Murimunnisa v. Ramkalpa Gorain (1); Nin- 
gappa Virtappa Yellnor v. Gowdappa .Q, 
Maharaja of Viztanagram | v. Lingam Krishna 
Bhopali(3) and Chandra Mathi Ammal v. C 8. 
Narayaini Sami Aiyar (4). These decisions 
show that there is some conflict of opinion 
as to the circumstances in which cules 2 and 
3 of Order XVII should be resorted to. We 
do not think it is necessary to consider or 
decide the question. It is perfectly clear 
that the Munsif proceeded under Order 
XVII, rule 3. That being so, according 
to the decision of the Full Bench in Lulja 
Persad v. Nand Kishore (5), the applicants’ 
remedy was by way of appeal against 
(1) 84 C. 235; 5 C. L. J. 280. 
(2) 7 Bom. L. R. 201. 


(3) 12 M. L. J. 473. A 
(4) 19 M. L. J. 760; 7 M. L. T. 369; 5 Ind. Cas. 23. 


(5) 22 A. 66. 
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the decree. of the Munsif, as they might 
have proceeded. We hold that the applica- 
tion is not maintainable. It is accordingly 
dismissed with costs including in this Court 
fees on the. higher scale. . 
Application dismissed. 


ALLAHABAD HIGH COURT. | 
SsgcoxD Civin Appear No, 1116 or 1910. 
October 30, 1911, . 
Present:—Mr, Richards, K. C., Chief Justice, 
and Mr. Justice Banerji. 
Musammat ZAIBUNNISSA BIBI— 
PLAINTIFF— APPELLANT 
tersus : 
Sri Maharajah PRABHU NARAIN SINGH 


AND OTHERS—DEFENDANTS —RESPONDENTS. 

Limitation Act (IX of 1908), s. 19— Acknowledgment 
made by agent when Act X1V of 1859 was in force— 
Retrospective effect of Act IX of 1908— Construction. 

A mortgage-deed was executed in 1823, and an 
acknowledgment of it was made by. an agent of the 
mortgagee in 1868 while Act XIV of 1859 was 
in force. Under that Act such acknowledgment 
was invalid. But it was valid under the subsequent 
Limitation Acts: Held, that it was a valid acknow- 
ledgment within the meaning of section 19 of the 
Limitation Act, 1908. ; 

Maheshlal v. Basant Kumari, 6 C. 340; 7 C. L- R. 121; 
Talia Tamburatti v. Vira Rayan, 1M. 228; Rahamani 
Bibi v. Hulas Kuar, 1 A. 642; Hanuman Prasad v, 
Raghunandan Singh, 1 A. L. J. 355, referred to, 


Second appeal from the decision. of the 
District Judge of Mirzapur, dated 22ad 
July, 1910. 


The Hon'ble Mr. Mott Lal Nehru, for the 
Appellant. 

The Hon'ble Mr. Sunder Lol (with him 
Mr. Gokul Prashad), for the Respondents. 


Judgment.—tThis appeal arises out 
of a suit for redemption of a mortgage 
dated the 2lst of November. 1823. The 
Courts below have dismissed the suiton the 
ground thatthe claim is time-barred. No 
doubt, having regard to the date of the mort- 
gage theclaim would be time-barred unless the 
plaintiff could invoke in aid, as he seeks 
to do, an acknowledgment said to have baen 
made on the 4th of March 1868 whereby the 
mortgage in question was acknowledged by 
an-egent of the predecessor-in-title of the 
defendant, This acknowledgment was made 
when Act XIV of 1859 was in force, and 
under thet Act an acknowledgment by an 
agent was not sufficient to save the opera- 
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tion of limitation. This was held by their 
Lordships of the Privy Council* whose deci- 
sion was followed by this and other Courts. 

This, however, contended on behalf of the 
appellant that as the mortgage was made in 
1823 and the right to bring a suit had not 
become extinct when Act IX of 1871 and 
Act XV of 1877 came int» operation, the 
&cknowledgment would, under the provisions 
of those Acts, give a new start for the com- 
putation of limitation if made by an agent 
duly authorised in that behalf. In our 
opinion this{contention is well founded. No 
doubt, if the plaintiff had to rely on the 
acknowledgment in asuit which was govern- 
ed by Act XIV of 1859, an acknowledgment 
by an agent would not be sufficient, but ab 
the time when the suit of the plaintiff was 
instituted the present law of limitation was 
in force and, therefore, the suit would be 
governed by that law. The provisions of 
the present Act, namely Act IX of 1908, are 
similar to those of Act IX 1871 and 
Act XV of 1877 in this respect. If Act 
XIV .of 1859 had never been enacted 
the plaintiff could, under the provisions 
of the later Acts mentioned, above take 
advantage of the acknowledgment made 
in 1868 if it was an acknowledgment 
by an agent duly authorised to make it. 
The mere fact that the Act of 1859- was for 
sometime in force would not deprive the 
plaintiff of the-benefil of the provisions of 
the later Acts. This was held by the 
High Court of Calcutta in Mahesh Lal v. 
Basant Kumari (1) in which the case-law 
on the subject is set forth including the 
case of Valia Tamburatti v. Vira Ruyan (2). 

The learned Vakil for the respondent has 
relied on the case of Rahmani Bibi v. Hulas 
Kuar (3). In that case the point now raised 
was neither” discussed nor decided. The 
case of Hanuman Prasad v. Raghunandan 
Singh (4) is distinguishable, as in that case 
the claim ou the mortgage had become time- 
barred before the Limitation Acts of 1871 
and 1877 came into operation. 


For these reasons we are of opinion that 
the Courts below were wrong in holding that 
ihe acknowledgment relied on by the plaintiff, 
namely that of the 4th of March 1668, 

(1) 6 C. 340; 7 C. L. R. 121. 

(2) 1 M. 228. 

(3) 1 A. 642. 
(4) LA. L. J. 355. - 
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could not, if made by an agenb duly 
authorised, be availed of for the purposes 
of saving the operation of limitation. Assum- 
ing that the suit filed on the 4th of March 
1868 on behalf of the predecessor-in-title of 
the defendant was filed and verified by an 
agent of the plaintiff's predecessor-in- title, the 
statement therein contained would be an 
acknowledgment by an agent duly authorised 
within the meaning of section 19 of the 
Limitation Act of 1908. 

We accordingly allow theappeal,set aside 
the decrees of the Courts below and remand 
the case to the Court of first instance under 
Order XLT, rale 23 of the Code of Civil Pro- 
cedure for trial on the merits. The Court 
will have to determine whether the acknow- 
ledgment in question was an acknowledgment 
made by an agent of the plaintiff's pre- 
decessor-in-title duly authorised in that 
behalf within the meaning of the Limitation 
Act, and, in the event of finding that question 
in favour of, the plaintiff, it will try the other 
questions raised in the suit. Costs here and 
hitherto will be costs inthe cause, and the 
costs in this Court will include fees on the 
higher scale. 


Appeal allowed, 





PUNJAB CHIEF COURT. 
Szcoxp Oivin Arrear No. 397 or 1908. 
November £, 1911. 

Presení; —Mr. Justice Kensington. 
HIRA SINGH AND OTHERS— DEFENDANTE—. 
APPELLANTS 
versus 
MOHAR SINGH AND OTRERS—PLAINTIFFK 


— RESPONDENTS. 

Abadi — Village site — Partition —Jurisdiction — 
Powers of Civil Uourt—Right of each proprietor to share 
in vacant land—Mode of partition—Area for partition 
—Plaintiffs representing majority and residing in an- 
other village—Appeal—Some defendants representing 
small share appealing—Appeal on behalf of all defend- 
ants—Civil Procedure Code (Act V of 1908), O. XLI, 
T. 4. 

In suits for partition of the whole village site, 
though the Civil Courts may technically have juris- 
diction to go into the question of partition, they aro 
usually well-advised to decline to attempt what is an 
almost impossible task. There is no basis for the 
theory thab each individual proprietor is entitled to 
a certain portion of the abadi area calculated with 
reference to village shares whether determined by 
pedigree or revenue payments. The only safe ground 
to take is that the distribution of such vacant land 
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as there may be attached to the abadi should be left 
in the hands of the lambardars who alone can deter- 
mine whether it should be divided up or kept intact 
for the common purpose of the village. 

Where the area of the vacant land attached to the 
abadi is unusually large, and plaintiffs, who represent 
a large majority of the village but reside in another 
village, bring a suit for partition of the village abadi 
against defendants Who own the remaining share in 
the village and arealonethe regular residents of the 
village, certain portions of the abadi should be 
blocked off for the uses of the plaintiffs or the 
defendants, after leaving ous so much as is required 
for general village purposes including the necessities 
of the non-proprietary residents. 

In an appeal against s decree for partition of the 
village abadi, where only some of the defendants 
representing à very smallshare in the village, appeal 
on the ground that the lower Courts have not rightly 
determined the area which should be divided, the 
appeal cannot be treated as an appeal under rule 4, 
Order XLI, Civil Procedure Code, as one on be- 
half of the whole body of the defendants. 

The question what area should be divided must be 
settled by the majority of the proprietary body. 
Where the majority are satisfied with a partition 
effected by the lower Courts and the appellants-de- 
fendants have no such special grievance that their 
wishes should prevail as against the wishes of the 

: majority of the proprietors, the partition should not 
be re-opened so as to re-consider what area should 
be divided. 
Second appeal from the order of the Divi- 
sional Judge, Ferozepore, dated 11th Novem- 
ber 1907, modifying that of the Munsif, first 
Class, Ferozepur, dated 18th March 1907, dec- 
reeing plaintiff’s claims. 
Pandit Ram Bhaj Datta, 
. lants. 

Lala Durga Das, for the Respondents. 

Judgment.—tThis is an appeal of an 
unusual nature in respect of a decree given for 
partition of an area of common land which is 
shown in the records as forming part of the 
village site. My general view in cases of the 
sort is that though the Civil Courts may 
technically have jurisdiction to go into the 
question of partition, they are usually well 
advised to decline to attempt what is an al. 
most impossible task. There is no basis for 
the theory that each individual proprietor in 
a village is entitled to a certain proportion 
of thé abadi area calculated with reference 
to village shares whether determined by pedi- 
gree or revenue payments, The only safe ground 
to take is that the distribution of such va- 
cant land ag there may be attached to the 
abadi should be left in the hands of the Lam- 
bardars who alone can determine whether it 
should be divided up or kept intact for the 
common purpose of the village. 


for the Appel- 


INDIAN CASES. 


"[1911 


The present case, however, stands on a some- 
what different footing. We have here a body 
of plaintiff-proprietors representing 2/3rds 
of the village, who for the most part reside in 
another village some 2 or 3 miles away. The 
defendants are the proprietors of the remain- 
ing one-third and they alone are the regular 
residents of the village. The area of vacant 
land attached to the abadi is unusually large 
and it may well be the case that certain- por- 
tions of it should be blocked off for the uses 
of the plaintiffs or the defendants, after leav- 
ing out so much as is required for general 
village purposes including the necessities of 
the non-proprietary residents. 

Both sides agreed in the first Court that 
there should be partition of some sort and 
the only dispute in both the lower Courts has 
been as regards the precise area which should 
be included in the partition account. This has 
been fixed by the learned Divisional Judge at 
about 121 kanals. 

Two only out of a considerable body cf 
defendants have appealed to this Court, name- 
ly, two brothers whose share is 1/27th each in 
whatever area has to be divided. It appears 
from the records that the partition has, in 
fact, been carried out, and it may be assumed 
that the parties other than these two appel- 
lants are satisfied. I cannottreat this ap- 
peal under rule 4 of Order XLI, Civil Pro- 
cedure Code, as one on behalf of the whole 
body of the defendants. If the defendants, 
generally, wished to appeal they should have 
given a power-of-attorney to some one or 
more of their number to represent them. 


In determining whether the lower Appel- 
late Court has rightly fixed 121 kanals as 
suitable for purposes of the village there is 
really nothing to go on except the general 
wishes of the community. It is impossibie 
to conduct a case of this sort in a Civil Court 
on the supposition that each separate proprie- 
tor is entitled to be heard in so far as his in- 
dividual interests may be concerned. The 
one broad fact before me is that there are 
only two contesting defendants representing 
avery minor share in the village. Under 
these circumstances, I am not prepared to 
attempt to go into the question whether a 
greater or less area should be divided. The 
matter must be settled by the majority, and 
as the majority are apparently satisfied there 
is nothing more to be said. : 
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Ib follows from what has been stated 
above that this appeal is bound to,fail on near- 
ly all the grounds raised. 


As both sides agreed to partition in the 


first Court.that question has been definitely 
settled and cannot now be re-opened. For the 
rest, it does not appear to me that the two 
defendants who alone now appeal have any 
such special grievance that their wishes should 
prevail as against the wishes of the majority 
of the proprietors, 

. The appeal is accordingly dismissed but 
as thé case is of an unusual nature I do not 
think it necessary to pass any order as to 
costs. The parties will pay their own costs 
in this Court. |’ 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Civi, Arrear No. 400 oF 1969. 
October 26, 1911. 
Presont: :—Mr. Richards, K. 0., Chief Justice, 
and Mr. Justice Banerji. : 
Ohaulhri GUR NARAIN—PrAINTIFF— 
APPELLANT 
versus 

SHADI LAL AND OTHERS— DEFENDANTS — 


RESPONDENTS. ` 

E T T mortgage—Money lejt with 
the subsequent mortgagee for payment of prior mortgage, 
effect of —Pr iorify—Intention to keepthe priority alive, 
presumption asstó— Plaintiff can setup claim of pri- 
ority in his plaint—Pleading —Pr actice. 

; A mortgage was executed in favour of G. in 1889. 
The mortgage-deed provided that money sufficient 
to discharge the two prior mortgages of 1886 and 
1387 respectively was left with the mortgagee to 
pay off two said mortgages. G. paid off the mortgages. 
There was, however, one more mortgage of the year 
1883 in respect of the same property; G. sued on 
foot of his mortgage and made the mortgagees under 
the bond of 1833 parties to the suit claiming priority 
over the mortgage of 1838 in respeot of the money 
which he had had to pay to discharge the mortgages 
of 1886 and 1837. 

' Held, that ib. was for the benefit of G. that the 
mortgages of 1885 and 1887 should be kept alive, 
that there was a strong presumption that ib was his 
intention to keep those mortgages alive, and that he 
was, therefore, entitled to the priority which he 
claimed. 

Gekal Das v, Puranmal, 10 0.1035; 11 I.. A. 123, 
Dinobundhu ‘Shaw Chowdhry v. Jogmaya Dasi, 29 C. 
154; 20 I. A. 9; Jagatdhar Narain Prasad v. A. M. 
Brown, 88 C. 1133; 4 0. L, J. 121; 10 0. W. N. 
i010; "Baijnath v. Murlidhar, A. W. N. (1907) 85; 
4 A. L, 1/949; Tufail Fatima v. Bitola, 27 A. 400; 2 
A.L. J. 18, referred to. 
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A plaintiff is entitled to put forward ina suit 
instituted by himself the priority which he could 
claim by way of defence if the suit were instituted 
against him. 


First appeal from the decision of the Sub- 
ordinate Judge of Mainpuri, dated the 24th of 
August 1909. 

Dr. Tej Bahadur Supru, for the Appel- 
lants. 

Dr. Satish Ohandra Banerji, for the Re- 
Spondents. 

Judgment. This appeal arises out of 
a suit brought to enforce a mortgage dated the 
25th of June 1889. The defendants Nos. 8—16 
held a mortgage dated the l4th of April 
18E8. The plaintiff, however, stated that when 
the mortgage of the 25th of June 1829 was 
executed two prior mortgages, one dated 
26th of June 1886 and the other dated the 
28th of June 1887, were paid off, and he 
accordingly claimed that, to the extent of 
these mortgages which were paid off; he had 
priority over the defendants Nos. 8—10, not- 
withstanding that their mortgage was prior 
in date. 

The lower-Court decided in favour of the 
8—16, and held that tho 
plaintiff had no priority. 

Two questions have been argued in the 
present appeal, first, the question whether cr 
not the plaintiff had in fact priority over 
the defendants Nos. 8—16; and secondly, as- 
suming that he had such priority, whether he 
could enforce it in a suit instituted by himself 
as, plaintiff, ° 

The facts are undisputed. The plaintiff's 
mortgage provided that money sufficient to dis» 
charge the mortgage of the 26th of June 1886 
and the mortgage of the 28th of June 1887 
Should be left with the mortgagee who should 
pay off the mortgagee and get the mortgage. 
deeds handed over to him. This was duly 
done, and the plaintiff is able to adduce in 
evidence the two mortgages of the 26th of 
June 1886 and the 28th of June 1887. 


In our opinion, the plaintiff is c'early 
entitled to priority in respect of the mort- 
gages which he paid off in accordance with 
the terms of his mortgage-deed. Ib was clearly 
for the benefit of the mortgagee tnat the 
mortgages of the 26th of June 1886 and the 
28th of June 1887 should be kept alive, and 
we think that a strong presumption arises 
that it was the intention of the mortgagee 
to keep these mortgages alive. This view 
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is in accordance with a vast amount of autho- 
rity of this Court, and also with the view 
taken by their Lordships of the Privy 
Council in the case cf Gokal Das v. Puran 
Mal (1) amd alsoin the case of Dinobundhu 
Shaw Chowdhry v. Jogmaya Dasi (9). The 
Jaw on the subject is fully seb forth in the 
case of Jegatdhar Narain Prasad v. A. M. 
Brown (3) and is well summarised at page 
1154. 

It was argued on behalf of the respondents 
that the mortgagee must, under the circum- 
stances of the present case, be deemed to 
have paid off the prior mortgages merely 
as the agent of them ortgagor and that, 
accordingly, we ought to hold that those 
prior mortgages were absolutely extinguished 
as soon as payment was made. Reliance is 
placed upon the decision in the case cf 
Ratj Nath v. Murlidhar (4) and also in the 
case of Tufoil Fatima v. Bitola (5). It ia, 
no doubt, true that expressions occur in the 
judgments in these cases suggesting that ib 
was the opinion of the Court that where 
money is left with the mortgagee to discharge 
prior mortgages merely as agent for the" 
mortgagor. With all due respect, we con- 
sider that this view is inconsistent with a 
great number of cases decided in this Court 
and also with the view taken by their Lord- 
ships of the Privy Council in the cases to 
which we bave already referred. 

The second question is the question whe- 
ther or not the plaintiff is entitled to put 
forward in & suit instituted by himself the 
priority which, for the purposes of this ques- 
tion, ib must be assumed that he has. We 
think that itis not reasonable to hold that 
a person is entitled to pub forward a right 
in a case in which Leis sued and to success- 
fully resist the suit, and that he cannot en- 
force the very same right as & plaintiff. In 
the case to which we have referred, namely 
ihe case of Jagatdhar Narain Prasad v. A. 
M. Brown (8), the plaintiff successfully put 
forward and enforced his claim under a 
prior mortgage which be had paid off in cir- 
cumstances similar to those of the present 
case. There is alsoan unreported ruling of 
this Court to the same effect, namely Thakur 

(1) 10 C. 1035; 11 1. A. 126. 

(2) 29 C. 154; 20 I. A. 9. 

(3) 33 C. 1183; 4 C. L. J. 121; 10 C. W. N. 1010. 

(4) A. W. N. (1907) 85; 4 A. L. J. 349. 

(6) 27 A. 400; 2 A. L. J. 18. 
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Rudder Singh v. Paran Sukh, Second Appeal 
No. 768 of 1909, decided on the 11th of May 
1912. Reliance is placed upon another un- 
reported decision of this Court, namely, 
Bhopal v. Musammat Ganesht, Secord Appeal 
No. 993 of 1910, decided oz the 12th of April 
1911. The circumstances of that case were 
not altogether on all fours with the facts of 
the present case, and the question now raised 
was not directly decided. In our opinion, 
there is no sound reason why a person who 
has priority by reason of having paid off a 
prior encumbrance, should not enforce that 
priority as plaintiff, 


The result is, that the appellant succeeds 
on the two questions which have been argu: 
ed before us. There is no question as to the 
amount due upon the prior mortgages and 
the plaintiff only seeks interest thereon at 
the rate mentioned in the later mortgage in 
his favour. We accordingly allow the appeal 
to this extent that we vary the decree of the 
Court below by directing that the defendants, 
other than the defendants Nos. 8—16 and 
Nos. 20—23, do pay into Court the amount 
found due upon the mortgage, the basis of 
the claim, the said amount to be paid within 
4 months from this date together with the 
costs of this suit and future interest at the 
stipulated rate up to the date fixed for pay- 
ment and thereafter at the rate of 6 per 
cent. per annum. If the said amount be 
paid, we direct that out of the money so paid 
in, the plaintiff should be paid the costs of 
the suit, and the balance should be paid to the, 
plaintiff and to the defendants Nos. 20—23, 
the plaintiff receiving -half and the other 
half -the defendants Nos. 20—23. We further 
direct that if payment be not made as order- 
ed above, the defendants Nos. 8 —16 shall have, 
the rigltt, within five months from this date, 
to redeem the mortgages of the 26th of 
June 1886 and the 28th of June 1887 by 
payment to the plaintiff and the defendants 
Nos. £0—23 of the sum of Rs. 13,926-5 5 to-. 
gether with interest from the date of this 
suit to the time fixed for payment at the rate 
mentioned in the plaintifi’s mortgage toge- 
ther with proportionate costs, Inthe event of 
the said amount being paid, the plaintiff will 
have the right to redeem the mortgage held 
by the defendants Nos. 8—16 dated the 14th 
of April 1888 within three months from the 
date when the defendants Nos. 8—16 shall 
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Tia ve redeemed the earlier mortgages of 1886: 


and 1887. Upon such payment being made 
thé plaintiff shall be at liberty to bring to 
sale the mortgaged propérty for the aggre- 
gate amount of his own mortgage and the 
mortgage of the defendants Nos. 8—-16 which 
he shall have so redeemed, and out of the pro- 
ceeds of such sale will be paid to the plaint- 
iff (1) his coats of the suit, (2) the amount 
of the mortgage of the defendanis Nos. 8—16 
paid by him to the said defendants, and (3) a 
moiety of the amount of the mortgage of 
the 20th of June 1889. The other half of 
the said amount will be paid to defendants 
Nos. '20—93, and the surplus, if any, to the 
persons entitled thereto. In the event of the 
defendants Nos. 8 — 16 notredeeming the prior 
mortgages of the 26th of June 1886 and the 
28th of June 1887, the plaintiff shall be 
entilled to bring to sale the property com- 
prised in his mortgage, and out of the pro- 
ceeds of the sale to realize, in the first place, 
the costs of this suit and, in the next place; 


a moiety of thé amount due to the plaintiff 


and the defendants Nos, 20—23 on foot of- 
the mortgages of the 26th of June 1886 and 


the 28th of June 1887, the other moiety’ 


being payable to the defendants Nos. 20—23. 


Oat of the balance, the defendants Nos. 8—16. 


will, having regard. to the circumstances of 
this case, be entitled to the amount due in res- 
pect of their mortgage of the l4th of April 
1888. Outof what will remain after the 
making of the payments mentioned above 
the plaintiff and the defendants Nos. £0—23 
will be entitled to payment of the -balance 
due upon foot of the mortgage of the 25th 
of June 1589, the plaintiff getting half the 
said amount and the defendants Nos, 20—23 
getting the other half between them, and, in 
the last case, the surplus, if any, will be paid 
to the persons entitled thereto. The appel- 
lants will get their costs of this appeal in-- 
cluding in this Court fees on. the higher 
scale, f 
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CALCUTTA HIGH COURT. 
MiscgLLANEOUS Crvin ApPzan No. 121 or 1911; 
August 21, 1911. | 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
. CHAKOURI MAHTON AND, OTHERS— 
DECREE- HOLDERS—APPELLANTS 
versus 
GANGA PROSHAD AND OTHERS— 
JUDGMENT-DEBTORS— RESPONDENTS. 

Hindu Law—Mitakshara—Debts—Son’s liability for 
father’s debt—Liability of father created by decree— 
Decree for damages for obstructing water course—Son'g 
liability to pay decree out of ancestral property. 

There is no substantial difference in principle be- 
tween a case in which a person is under an obligation 
to re-pay money which he has actually | borrowed, „and 
a case in which he is bound to discharge an obligation 
created by a judgment of Court. 

Therefore, the liability imposed by the Court upon 
a Mitakshara Hindu father to indemnify a person with 
whose property he has improperly interfered, creates 
a debt which may justly be recovered from the an. 
cestral property in the hands of his son. 

Peari Lal Singh v. Chandi Charan Singh, 5 C. L.T. 
80: 11 C, W. N. 163 and Natesayyan v. Pounusami, 16 
M. 99 at p. 104, relied upon. 

A decree was made in favour of A. to the effect that 
a particular water passage which had been obstructed 
by S., a Hindu governed by the Mitakshara, and others, 
defendants, might be opengd. A. then brought a suit 
against S. and the other defendants for damages on 
account of i injury done to his crops by the obstruc- 
tion of the channel, and the Court made a partial 
decree for damages: 

Held, that, the liability imposed upon S. by the dec- 
ree cannot be deemed an illegal or immoral debt and 
that A., the decree-holder, can, in execution of the 
decree; ‘proceed against the’ancestral property in the 
hands of the sons of S. 

Appeal from the order of the Second Sub- 
Judge of Gaya, dated February llth, 1911. 
` -Babus Golan Chandra Sarkar, Jogesh Chand-' 
ra Roy and Surendra Nath Guha, for the 


Appellants. ` 
Dr. Rash Behary Ghose, Babus Mohendra 
Nath Roy, Biraj Mohan Majumdar and Hart 
Har Prosad Singh, for the Respondents. 
Judgment. 
Mookerjee, J.—This appeal is directed 
against an order by which the Court below 


‘has refused an application for execution of a 


decree for money. The circumstances under 
which the order in question was made, have 
not formed the subject of controversy in this 
Court. 

On the 23rd March 1908, the appel. 
lants before us obtained a decree for money 
against one Shankar Lal and various other 
persons as defendants. On appeal to this 
Court by Shankar Lal and some of the other 
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defendants, the decree was confirmed on the 
27th May 1910. On the 5th August follow- 
ing, the decree-holders made an application 
for execution of the decree, whereupon an 
order was made for issue of a writ of attach- 
ment of the immoveable properties of the 
judgment.debtors. On the 22nd September 
the return of the service of the writ of attach- 
ment wae filed, but it is disputed whether the 
return gave an accurate version of the facts, 
and whether the writ was, as a matter of 
‘fact, properly served. Shankar Lal, however, 
entered appearance and took objection to the 
execution on grounds which are not material 
for our present purpose. On the 3rd De- 
cember 1910, it was reported to the Ccurt 
that Shankar Lal had died on the 13th 
November. The decree-holders then applied 
to bring on the record the Jegal representa- 
tives of the deceased judgment-debtor. 
Notice of the application was served upon 
them, whereupon they appeared and objected 
that the decree could not be executed against 
the properties in their hands, which they had 
obtained by survivorship. The decree-holders 
answered, first, that the legal representatives 
of Shankar Lal as his sons were liable to 
satisfy the decree, as the debt was neither 
illegal nor immoral; and secondly, that, as the 
property had been validly attached during 
the life-time of the deceased judgment: 
debtor, his right, title and interest, at any 
rate, could be signed in execution by the 
decree-holders. The Subordinate Judge over- 
ruled both these contentions and dismissed 
the application for execution upon the 
authority of the decision in Durbar v. Khachar 
(1); at the same, time he distinguished the 
cases of Erasala v. Addepally(2), Prayag Sahu 
v. Kasi Sahu(8) and Peart Lai Singh v. Ohandi 
Charan Singh (4). The decree-holders have 
now appealed to this Court, and on their 
behalf the decision of the Subordinate Judge 
has been challenged on the ground that the 
debt was not tainted with illegality or im- 
morality, nor with any such impropriety or 
infirmity as would remove it from the cate- 
gory of debts incurred by a Hindu father 
which a son is under an obligation to pay. 
It has been contended further that, in any 
view, as the attachment had been effected 


during the life-time of the deceased judg- 
(1) 32 B. 348; 10 Bom. L. R. 297. 
(2) 31 M. 472; 8 M. L. T. 894; 8 Cr. L. J. 147. 

` (8) 6 Ind. Cas. 258; 11 C. L. J. 599; 14 O. W, N, 659. 
(4) 6 C. D. J. 80; 11 0. W. N. 163, 
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ment-debtor, it was competent to the decree: 
holders to proceed, at least, against his right, 
title and interest in the hands of his sons. 
In answer to these contentions, it has been 
argued by the respondents that the sum sought 
to be recovered was not a debt, as the de» 
ceased judgment-debtor was under no 
contractual obligation to pay it and. that, even 
if it could be treated as a debt, ib was of a 
character which the sons of the deceased were 
under no obligation to discharge. Reference 
has been made by the appellants, as well as 
the respondents, to a number of judicial de- 
cisions, which, it has been suggested, cannot 
be easily reconciled. The answer to the 


questions raised must depend upon the texts . 


as interpreted in the judicial decisions to 
which I shall presently refer. 

According to the Institutes of Manu (VITT, 
159): "Money due by a surety, or idly pro- 
mised, or lost at play, or due for spirituous 
liquor, or what remains unpaid of a fine and 
a tax or duty, the son (of the party owing 


it), shall not be obliged to pay." (Sacred, 


Books of the East, Volume XXV, page 252). 

To the same effect is the text in the Insti- 
tutes of Yajnavalkya (II, 47): “The son 
shall not pay the paternal (debts) contracted 
for wines, lust, and gambling, or due on 
account of the unpaid (portion) of a fine or a 
toll, or (on account of) an idle promise 
(Mandalik, page 205). 

According to Brihaspati, if the father is n> 
longer alive, the debt must be paid by his 
son; the father’s debt must be paid first of 
all, and after that, a man’s own debt: but a 
debt contracted by the- paternal grandfather 
must always be paid before these two even, 
the father’s debt on being proved, * must be 
paid by the sons as if it were their own; the 
grandfather’s debt must be paid by his son's 
sons without interest, but the sons of a grand- 
son need not pay it ab all; sons shall not be 
made to pay a debt incurred by their father 
for spirituous liquor, for losses at play, for idle 
gifts, for promises made under the influence 
of love or wrath, or for suretyship, nor the 
balance of a fine or toll liquidated in’ part by 
their father (Brihaspati, Chapter XI, 47, 48, 
49, and 51, Sacred Books of tae Hast, Volume 
XXXIII, page 328; Jagannath Digest, I, 
5, 166, 167 and 201, Mayukha by Mandalik 
pages 112 and 113). 


Again, the text of Ushanes cited in the 
Mitakshara (Commentary “on Yajnavalkya, 
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Book II, Verse47) as also in thee Mayukha 
(page 113) rans as follows; —' A. fine or the 
balance of a fine, likewise a bribe ora toll, 
or the balance of it are not to be paid by the 
gon, neither shall he discharge a debt which 
is nob lawful. " The original word which i is 
rendered "lawful" is " Vyavabarika." There 
has been some divergence of opinion as to the 
precise import of this expression.’ The 
learned Judges of the Bombay High Court in 

Durbar v. Khachar (1) treat the expression 
' “not Vyavaharika" as equivalent io “un- 

4t . ` 

usual” or “not sanctioned by law or custom," 
and they suggested that this word has crept 
into our text-books and judicial decisions 
under the guise or disguise of illegal or im- 
moral. I am not satisfied that the interpre- 
tation adopted is quite accurate; on the other 
hand, I am not prepared to accept the version 
given by Girish Chandra Tarkalankar who 
renders the term “Vyavaharika” by “neces- 
say for life." I find that Bohtlingk and 
Roth, Wilson and Monier Williams all take 
the expression as equivalent to “connected 
with or relating to an action at law or legal 
process, customary, | usual. " , Mandlik (page 
113) renders it as "proper." Jogendrapath 
Bhuttacharya also renders it as “proper (that 
ie, sanctioned by law or custom).” In my 
opinion, the term “Vyavaharika” may be 
accurately rendered as equivalent to "lawful, 
usual or customary.” 

Again, we have the text of Gautama 
(Chapter XII, 41): "Money due by a surety, 
or commercial debt, a fee due to the parents 
of a bride, debts-contracted for spirituous 
liquor or in gambling, anda fine shall not 
involve the sons of the debtor." (Sacred 
Bo3ks of the Hast, Volume II, page 244, 
where also an extract from the Commentary 
of Haradatta, is quoted). 

The text of Vyasa, quoted in the Vivada 
Ratnakar (page 58) and by Jagannath (I, 4, 
203), is substantially to the same effect: 
“Neither a fine nor a toll nor the balance due 
for either shall be necessarily paid by the 
son of a debtor nor any debb which is not 
Vyavaharika (which is rendered by Cole- 
brooke as equivalent to “for a cause repug- 
nant to good morals).” 

The text of Katyana, quoted by Jagannath, 
is of similar import: “A debt of the paternal 
grandfather, which is proved or which is 
partly liqnidated, must be discharged (by the 
grandson) but never shall a “debi contracted 
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for immoral uses, or which was contested by 
his father (to be paid by the grandson). 
Bhrigu ordains that a debt devolving from 
the grandfather, which was proved and 
acknowledged by the father must be dis- 
charged by grandsons, if it were not contracted 
for immoral uses nor already paid by the 
sons.” (Colebrooke, Digest, Volume T, page 
807). See also Viramitrodaya (Calcutta 
Edition, 1815) p. 100, p. 1, 2, 105, p. 1, 2, 
106, p. 1, 1, 109, p. 1, 2, 165, p. 1, 2, 166, 
p. ll. 

If the provisions of all these texts are 
summarised, the result appears to be that 
the debts which a son is not under any ob- 
ligation to pay, may be grouped as follows:— 
(1) debts due for spirituous liquor, (2) debta 
due for lust, (3) debts due for gambling, (4) 
unpaid fines, (5) unpaid tolls,(6) useless gifts, 
or promises without consideration as made 
under the influence of lust or wrath, (7) 
suretyship debts, (8) commercial debts and 
(9) debts that are not Vyavaharika, i.e , debts 
that are not lawful, usual or customary: or, 


- if we accept the version of Colebrooke, debts 


for a cause repugnant to good morals. This 
list, it must be conceded, is comprehensive, 
and, as the terms used are not accurately 
defined, there is considerable room for diver- 
gence of opinion, as is indicated by the 
extracts from the Commentaries quoted by 
Jagannath in “his Digest. This divergence 
is faithfully reflected in the judicial decisions 
to which reference was made in the course 
of argument, and which I shall now proceed 
to examine. 

In one of the recent cases in this Court, 
Prayag Sahu v. Kasi Sahu (8), the question 
arose, whether the cost awarded by a Court 
against a defeated litigant was "dansla" within 
the meaning of the text of Yajnavalkya ‘ ‘nor is 
he bound to pay any unpaid fine or toll or 
idle gifts.” (Mztakshara, Chapter VI, sec- 
tion 3, paragraph 47) or whether it was not 
Vyavaharika within the meaning of the text 
of Ushanes to which we have already refer- 
red. Mr. Justice Chatterjes answered the 
question iu the negative, and he relied upon 
the text of Manu (Chapter VIII, Verse 59) 
which makes the unsuccessful defendant 
liable, not only to satisfy the claim of the 
plaintiff, but also to pay a penalty to the 
King. On the other hand, the decision in 
Ramianga” v.] Secretary of Stotel(5) ‘supports 

(5) 20 M. L. J. 89; 6 M. I, T. 308; 4 Ind. Cag, 108, 
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the contrary view. -There a Hindu father 
"had brought a snit in forma pauperis, as next 
friend of one of his infant sons, to establish 
his adoption, but the suit was dismissed on 
the ground that the alleged adoption had 
‘never taken place. The father was ordered to 
‘pay the Court-fees due to Government under 
“section 440 of the Code of 1882. The learn- 
‘ed Judges held that such costs could not be 
recovered from the sous,’ because the lability 
to pay the costs was imposed as a penalty on 
the father for his misconduct, namely, the 
institution of a suit which he must have 
'known to be false; in other words, the Habili- 
ty might be regarded as in the nature of a 
fine, and the debt so incurred be deemed as 
‘tainted with immorality. It must be conced- 
ed that this decision rests on its own special 
circumstances, and it cannot be regarded as 
‘an authority for the general proposition that 
costs awarded against a father in litigation 
constitutes an immoral debt. This view, in- 
deed, was repudiated in Sumer Singh v. Ohaube 
Taladhar (6), where the learned Judges oflthe 
‘Allahabad High Court held that money 
borrowed by a Mitakshara father to defend a 
suit for defamation constitutes a debt for 
which his son and grandson are liable. 

The decision in Sitaram v. Harihar (7) 
furnishes an illustration of a somewhat 
different class of cases. There money had 
been borrowed by the father of a boy about 


to be given in. adoption to a Hindu lady. : 


The money was ‘paid as a bribe to the adop- 
tive mother to induce her to take the boy in 
adoption. It was ruled that the debt so 
eontracted by the father would not bind his 
son and the decision was based on the in- 
telligible ground that.the debt had been 
contracted for an illegal purpose, because 
money paid to an adoptive mother as a bribe 
to secure her consent to an adoption mot on 
the ground of fitness of the boy, but on 
motives of pecuniary benefit to herself, must 
be condemned as an illegal payment. 

There has been a well marked divergence of 
judicial opinion upon the question, how far a 
Hindu son is under a pious obligation to 
discharge a debt of his father when such 
debt consists of money misappropriated by 
the latter. The cases of Mahabir Prasud v. 
Basdeo Singh (8), Pareman Dass v. Bhaitu 

(6) 33 A. 472; 5 A. L. J. 306; 9 Ind. Cas, 624. 

(7) 12 Bom. L. R. 910; 8 Ind. Cas. 625, 

(8) 6 A. 284. 
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Mahion (9) and McDowell v. Ragava Chetty 
(10) seem to negative the liability of the son 
under such circumstances, while the cases of 
"Natasayyan v. Ponnusamt (11), Kamemar v. 
Krishna (19) and Erasala v. Addepally (2) 
apparently support the liability of the son. 
These cases, however, may possibly be re- 
conciled, if we recognise the distinction bet. 
ween & criminal offence and a breach of civil 
duty. In the first three cases, the fathér was 
guilty of criminal misappropriation as re- 
gards sums of money for which he was 
accountable: while in the second set of ‘three 
cases, the father merely failed to account for 
the money received by him, and his failure 
to do so constituted nothing more than a 
breach of civil duty. The distinction is real 
though refined, and was recognised in 
Tirumalayappav. Veerabudra (18) where it was 
ruled that if a debt was incurred by an 
agent, his.son was liable to pay the debt and 
the liability of the son was not affected by 
the circumstances that the father subse- 
quently misappropriated the sum or made 
himself criminally liable. The, case last 
mentioned, consequently, supports the view - 
that, where the taking of the money itself ig 
not a criminal offence, a subsequent mis. 
appropriation by the father cannot discharge 
the son frem his liability to satisfy the debt, 
but the position is different if the mcney has 
been taken by the father and misappropriat- 
ed under circumstances which render the 
taking itself a criminal offence. 

In Ja? Kumar v. Gauri Nath (14) a gues- 
tion was raised as tc the nature cf a debt, 
contracted by a Mitakshara father who had 
given a promissory-note to satisfy a bona fide - 
decree which another bad against him; it was 
ruled that the debt was neither immoral ncr 
illegal, because the promissory-note had not 
heen given to stifle a prosecution against 
him. In an earlier case in the Punjab 
[Kortar Singh v. Harjimal (15)] Lindsay and 
Plowden, JJ., ruled that ik was impossible to 
hold that a debt created by a decree is a debt 
contracted for an illegal or immoral purpcse, 
namely because the aci from which the obliga- 

(9) 24 C. 672, 
(10) 27 M. 71. 
(11) 16 M. 99. 

(12) 31 M. 161; 2 M. L. T. 529; 17 M, L. J. 613; 8 
M. L. T. 353. 

(18) 19 M. L. J. 759; 4 Ind. Cas. 1090. 


(14) 28 A. 718; 8 A. L. J. 5,6; A. W. N. (1906) 212. 
(15) 128 P. B, 1879, 


Vol. Xil] 


CHOKAURI MAHTON V. GANGA PROSHAD. 


tion to make compensation arose, was an illegal 
or immoral act, or both illegal and immoral. 
There the father had stolen and converted to 
his own use certain property belonging to a 
; third person, who sued and obtained a decree 
against him for the ‘value of the property. 
The decree was sought to be executed by 
attachment of ancestral property in which 


the son was jointly interested with his father. . 


. The,son objected to the attachment but his 
objection was overruled. The learned Judges 


observed that if the father had voluntarily. 


contracted a debt to compensate the person 


whom he had, by a criminal offence, deprived’ 


of property, the debt could not, without an 
utter provision of language, be styled a debt 
contracted for an illegal or immoral purpose; 
thay added that, on the contrary, the debt 


might be deemed to have been incurred for a 


highly moral as well as lawful purpose, and 
that the liability imposed by the decree 
created an obligation unwillingly contracted 


by the father under a lawful compulsion, as” 


indicated in Achhru Ram v. Meher Ohand(16), 
where a similar view was taken of the lia- 
bility of the ancestral estate to satisfy a 
judgment-debt founded upon a just cause. 

In the case of Durbar v. Khachar (1) the 
learned Judges of the Bombay High Court 
appear to-have ruled that, under Hindu law, 
the son is not to be held liable for debts 


which the father ought not, asa decent and- 


respectable man, to have incurred; he is 
answerable for the debts legitimately in- 
curred by his father, and not for those 
attributable to his failings, follies or caprice. 
As already stated, the learned Judges appear 
to have deduced this rule from the text of 
Ushanes i in which they interpreted the ex- 
pression “not Vyavaharika” as equivalent to 
"unusual" or “mob sanctioned by law or 
custom;" this word, they suggested, had crept 
into text-books as illegal or immoral, This 


clearly is not well founded. Text writers,- 
as well as judicial decisions, apply the well-- 


known expression “illegal or immoral debt" 
to include, not merely debts which are not 
Vyavabarika, but all the debts which are 
deemed as not payable by.the son according 


to the texts of Manu, Yajnavalkya, Ushanes, - 
The de-' 
cision of the Bombay High Court, in my- 


Brihaspati, Gautama and Vyasa. 


opinion, places too narrow a construction upon 
(16) Unreported No. 799 of 1875. 
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and excludes debts 
for which the son may be held legitimately 
liable. In the particular case before the 
learned Judges, the father had erected a 
dam which obstructed the passage of water 
to. the land of the plaintiff, the plaintiff 
obtained a deeree for damages againsb the 
father, and, on the death of the latter, sought. 
to execute the decree against his son to the 
extent of the ancestral property in his hand. 
It was held that as the result of the suit 
showed that the act was wrongful, the son 
could not be held answerable for a liability. 
so incurred. The learned Judges appear to 
have found that the estate taken by the son 
had derived no benefit from the wrongful act; 
but, it may be observed, this last reason 
may possibly be open to the criticism that if 
the liability of the son depends upon the 
nature of the act, the test of benefit to the 
estate becomes immaterial. I am not pre- 
pared, however, to hold that, because the 
decision of the suit showed thatthe act for 
which the father was held liable in damages 
was in contravention of the rights of the 
successful plaintiff, the judgment-debt was 
illegal within the meaning of the texts to 
which I have referred. I am rather inclined 
to adopt the view that the liability , imposed 
by the Court upon the father to indemnify 
the person with’ whose property he had im-' 
properly interferéd, created a debt which, 
might justly ‘be récovered from the ancestral 
property in the hands of the son. This view 
may be maintained, even if we adopt the 
distinction suggested by the learned Judges 
of the Madras High Court between a debt 
which follows as the result of an offence 
under the criminal law and a debt for which 
one is made liable on the ground of a breach 
of civil duty. The view we take is supported 
by. the observations of this Court in Peart 
Lal Singh v. Chandi Oharan Singh (4). In 
that case, the son was held answerable to 
satisfy a decree against his father for mesne 
profits, and, although it was incidentally sug- 
gested that the judgment-debtor had, by 
unlawful receipt of profits, enriched his own 
estate which subsequently passed by survivor- 
ship intothe hands of the son, the decision was 
based substantially on the ground mentioned 
in Natasayyan v. Ponnusami (11). “The son 
is not bound to do anything to relieve his 
father from the consequences of his own 
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vicious indulgences, but he is surely bound 
to do that which his father himself would do 
were it possible, namely, to restore to those 
lawfully entitled, money he had unlawfully 
retained. Upon any intelligible principle of 
morality a debt due by the father by reason 
of his having retained for himself money 
which he was bound to pay to another would 
be a debt of the most sacred obligation, and 
for the non-discharge of which punishment 
in a future state might be expected to be 
inflicted, if any." 

Reference was made at the bar to decisions 
upon the question of the liability of a son to 
satisfy a suretyship debt of his father, and 
mention was made particularly of the cases 
of Tukaram v. Gangaram (17), Narayan v. 
Venkatacharya (18), Maharaja of Benares v. 
Ramkumar(19), Sitaramayya v. Venkatraman- 
na (20) and Ohetét Kulam v. Ohetti Kulam(21). 
Itis not necessary, however, to discuss for 
our present purpose the question of the 
liability of a Mitakshara son forthe surety- 
ship debt of his father, because the determin- 
ation of that question depends upon the 
interpretation of special texts, specially the 
text of Vishnu, which defines the different 
kinds of sureties, namely, for appearance for 
honesty, for debt and for delivery of the 
debtor’s effect (Jagannath, Digest, Volume I, 
page 246). But we may observe that the 
latest decision in this Court [Hira Lal v. 
Ohandrabali (22) ]may be difficult to reconcile 
with the cases in Bombay, Allahabad and 
Madras which we have already mentioned; 
for the reason already stated, however, it is 
not necessary to examine further this class 
of cases. 


Reference was also made to the cases of 
Sha Wajid Hossein v. Nankoo Sing (28), Luchmi 
Dai v. Asman Sing (24), Nanomi Babuasin v. 
Modhun Mohun (25), Khalilul Rahmane v. 
Gobind Pershad(26) and Beni Parshad v. Puran 
Chand (27) to show that when a decree has 
been made against the father no question 


(17) 23 B. 454. 

(18) 28 B. 408. 

(19) 26 A, 611. 

(20) 11 M. 873. 

(21) 28 M. 377. 

(22) 13 O. W. N. 9; 1 Ind, Cas. 153. 
(28) 25 W. B. 311. 

(24) 2 C, 218; 25 W. R. 421. 
. (25) 13 0. 21; 13 I. A. 1, 
(26) 20 C. 328, 

(27) 23 O, 262. 
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arises as to the nature of the debt for the 
enforcement of which the decree might have 
been obtained. The decisions relied upon, 
however, cannot be treated as authorities for 
any such sweeping proposition, but they do 
indicate that debts ineurred in transactions, 
the character of which, as Mr, Justice Pigot 
puts it in Khalilul Rahman v. Gobind Pershad 
(26), is no more than imprudent or incon- 
scientiously imprudent or unreasonable, are 
debts to which a pious duty attaches under 
the Mitakshara law. This view can hardly 
be reconciled with the decision of the learned 
Judges of the Bombay High Court in Durbor 
v. Khachar (1) [See also Sita Ram v. Zalim 
Singh (28) and Narayanasami v. Samidas 
(29).] 


It has fiaally been argued that the lia- 
bility of a Hindu son to pay a debt incurred 
by his father is restricted to cases in which 
the debt is the result of a contractual obliga- 
tion, and in support of this view reference 
has been made to the observations of the 
learned Judges who decided the case of 
Pareman Dass v. Bhattu Mahton (9) It 
may be conceded that the term “Rina” 
literally understood implies a debt or loan 
(see Mitakshara ou the Institutes of Yajra-. 
valkya, IT, 45, 47, 50, 54)- bub the judicial 
decisions to which reference has been made 
indicate that the rule has a much wider 
application. At any rate, we are not pre- 
pared to hold that the rule is inapplicable 
to cases where, as here, the liability was 
created by a judicial decision, : There is no 
substantial difference in principle between 
a case in which a person is under an obliga- 
tion to re-pay money which he has actually 
borrowed and a ease in which he is bound to 
discharge an obligation created by a judg- 
ment of Üourt. 1 is worthy of note that the 
dictum in Pareman Dass v, Bhattu Mahton 
(9) is of à very limited character, and fully 
recognises that a right to damages might be 
deemed to create a debt even before the suit 
is brought for its enforcement. Inany event, 


„after a decree has been made in favour of 


the successful plaintiff, he is entitled to rea- 
lise from his defeated opponent a sum of 
money precisely in the same manner as if he 
had actually advanced to the latter a sum of 
money by way of loan. 


(28) 8 A. 231. 
(20) 6 M 293 
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The question finally arises, what is the 
position of the respondents when tested in 
the light of the principles deducible from 
the judicial decisions which interpret the 
ancient texts? The Subordinate Judge has 
not reviewed the circumstances of the litiga- 
tion which ultimately determined the liability 
of the defendants-appellants. The facts, 
however, are beyond controversy and are set 
out in the judgment of this Court in the suit 
of 1904. It appears that on the 16th May 
1904 the present respondents commenced an 
action against Shankar Lal and thirty-one 
other persons for establishment of their right 
of irrigation by means of a certain water 
course. The case for the plaintiff was that 
there were two villages, Rasulpura and 
Dhangaon: that the malzks of Rasulpura had 
a right to store water on a certain portion of 
the village Dhangaon in a reservoir lying to 
the north of the village and that the maltks 
of Dhargaon claimed a right to irrigate their 
village by a water course coming from the 
south and ‘running with various diversions 
through their village up to the north east. 
The maliks of Dhangaon alleged that this 
water course was an artificial channel con- 
structed for the purpose of irrigating the 
lands of Dhangaon. The substantial dispute 
between the parties was with regard to the 
area in Dhangaon over which the maliks of 
Rasulpura were entitled to store water, and 
with regard to the manner in which the 
surplus water of the water course was to be 
discharged. There was an elaborate inquiry 
by the Court of first instance, anda decree 
was made in favour òf the plaintiff to the 
effect that the particular water passaga 
which had been obstructed by the defendants 
might be opened, so that the excess water of 
Dhangaon might pass off from its grounds. 
Upon appeal, the Subordinate Judge sub- 
stantially affirmed this decree witha slight 
variation, so as to entitle the plaintiffs to pat 
up earth work at a specified point of the 
channel and thus prevent the flow of the 
water towards the reservoir. Upon second 
appeal to this Court, the matter was re- 
examined in detail, and although the decree 
was affirmed it was held that it was incom- 
plete, a direction was consequently given that 
an expert Engineer should be employed to 
ascertain the breadth and bore of the open- 
ing which the plaintiff claimed should remain 
unobstructed, After the plaintiffs had been 
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thus succassfal in this litigation, by which 
their right of irrigation was established they 
commenced an action on the 4th January 
1907 against Shankar Lal and the other 
defendants of the first suit, for recovery of 
damages on account of injury done to their 
crops by the obstruction of the channel. The 
proceedings in the original suit, including the 
pleadings and the judgments of all the 
Courts, were produced at the trial, and the 
Court made a partial decree for damages. 
On appeal to this Court, that decree was 
affirmed on the 27th May 1910, This is the 
decree of which the plaintiffs have taken out 
execution, and, as already explained, they 
seek to realise the sum decreed from the sons 
of Shankar Lal who died during the penden- 
cy of the proceedings. It is difficult to 
appreciate how these latter can successfully 
resist execution on the ground that the debt 
is illegal or immoral. Their father, as one 
of the proprietors of Rasulpura, repudiated 
the claim of the plaintiffs as proprietors of 
Dhangaon, to exercise the right of irrigation 
claimed by them. There was substantial 
matter in controversy between the parties, 
as is amply indicated by the fact of the 
protracted investigation in the original Court, 
and even when the litigation terminated 
after four or five years, an expert was needed 
to determine the breadth and depth of the 
channel, so that each of the parties might 
exercise their right without needless detri- 
ment to the other. In no sense could it ba 
said that the act of Shankar Lal was a 
wanton interference with the property rights 
of another. The successful plaintiffs un- 
doubtedly claimed too much, even if it be 
conceded that Shankar Lal went to the op- 
posite extreme and entirely denied their 
rights. I am clearly of opinion that a lia- 
bility, imposed upon Shankar Lal by an act 
of this character cannot appropriately be 
deemed an illegal or immoral debt. Hven if 
I were to adopt the view of the learned 
Judges of the Bombay High Court in Durbar 
v. Khachar (1), I could not say that 
Shankar Lal ought not to have incurred this 
liability “as a decent and respectable man,” 
nor could this liability be attributed to “his 
failings, follies, or caprices.” In fact, what 
Shankar Lal did would have been done by 
any ordinary prudent owner of property with 
a view to prevent the exercise of what was 
an exaggerated though not an unfounded 
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claim by his neighbours. Upon the merits, 
therefore, I feel no doubt that the debt which 
the heirs of Shankar Lal are now called upon 
to satisfy from the ancestral property in 
their hands cannot be regarded as an illegal 
or immoral debt. 

In this view of the matter, it is unnecessary 
to consider whether the attachment was pro- 
perly effected during the life-time of Shankar 
Lal, because that would enable the appellants 
to proceed only against the right, title, and 
interest of Shankar Lal in the hands of his 
sons [See the authorities reviewed in Pear 
Lal Singh v. Ohandi Oharon Singh (4)]. 

The result, therefore, is that this eppeal 
must be allowed, the order of the Subordi- 
nate Judge discharged and execution directed 
tò proceed against the ancestral property in 
the hands of the legal representatives of 
Shankar Lal. The appellants are entitled to 
their costs in this Court. The hearing fee 
is assessed at two gold mohurs. 

Carnduff, J.—I agree, and may add that a 
similar view of what constitutes an "illegal 
or immoral debt” was taken in an unreported 
case recently decided by Mr. Justice 
Woodroffe and myself, 


Appeal allowed, 





PUNJAB CHIEF COURT. 

- . Cirio Revision No. 1477 or 1910. 
November 9, 1911. 
Present:—Mr, Justice Kensington, 
DHARM SINGH—PraiNTIFF—PETITIONER 
versus 
ALI MARD KHAN AND OTHERS— 
Dzr£e&DANTS— RESPONDENTS, 

Limitation Act (XV of 1877), Sch, IL, Arts. 68, 115— 
Bond—Docwment dealing with other ‘matters besides 
re-payment of loan —Suit for recovery of advance and 
penalty for non-fulfilment of contract—Interest—Bqust- 
able claim~-Laches—Punjab Loans Limitation Act (I 
of 1904). 

A, received a sum of Rs. 200 as advance from B. 
and executed a document contracting to supply 
camels to B.; in default A. was to return the amount 
of the advance as well as Rs. 200 more as penalty. 
More than 3 years after the default but within six 
years, B. sued A. for recovery of advance, penalty 
and interest: 

Held, (1) that the document was a bond; it did not 
lose its essential character of a bond merely because 
there were clauses in it dealing with other matters; 

(2) that the suit for the recovery of Rs. 200 ad. 
vanced was governed, not by Article 115 of the Limit- 


ation Act, 1877, but by Article 68 of the said Act, ` 
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Consequently, the suit in respeot of this sum was with- 
in time undar the Punjab Loans Limitation Act, 1904 

(8) that the suit was barred under Article 115 in 
respect of the penalty of Rs. 200 for non-fulfilment 
of the contract; 

(4) that as the document was silent as to interest, 
and B. waited for several years and did not take 
earlier steps to recover the amount of his advance on 
As failure to carry out the contract, he was not equit- 
ably entitled to interest. 


Petition, under section 70 (a) of Act X VIII 
of 1884, as amended by Act XXV of 1899, 
for revision of the order of the District 
Judge, Rawalpindi, dated the 17th March 
1909, reversing that of the Munsif, Ist Class, 
Rawalpindi, dated the 9th November 1908, 
decreeing plaintiff's claim. 

Bhagat Gobind Dass, for the Petitioner. 

Mr. Jalal.ud-Din, for the Respondents. 


Judgment.—aAs is usual in cases of 
this sort, there have been faults on both sides, 
but I am unable to agree with the District 
Judge that the plaintiff's suit should ba en- 
tirely dismissed as time-barred. 

After examining the original document, 
dated the 27th February 1902, I consider it 
quite clear that this should be construed as 
a bond for Rs. 200 which was admittedly 
advanced to the defendant at thattime. The 
document has been stamped asa bond for 
Rs. 200 and though there are clauses in it 
dealing with other matters, there is no reason 
why it should lose its essential character of 
a bond. It follows, that in so far as this item 
of Rs. 200 is concerned, the limitation for the 
suit is governed by Article 68 and not 
Article 115 of the Limitation Act Schedule. 

The finding of the first ‘Court that the 
defendant has re-paid nothing towards this 
advance appears to be quite correct. He, 
no doubt, supplied camels on one occasion 
but he was separately paid for this (Rs. 62) 
at the time, viz., on the 18th April 1902. He 
has been unable to produce any receipt for 
amounts re paid as against the advance and 
from the post-card of the 21st July 1904 it 
is tolerably certain that no attempt was ever 
made to re-pay anything. 


lam inclined to agree with the District. 
Judge that the plaintiff's suit is time-barred 
in respect of the penalty of Rs. 200 for non- 
fulfilment of the contract. Moreover, it is, at . 
this distance of time, impossible to make ont , 
with any certainty whether the fault for. 
breach of contract lies with the plaintiff or 
the defendant. All that can be said is, that 
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the defendant neither supplied ,camels nor 
re-paid the amount of this advance. 

The bond is silent as to interest, and I see 
no reason for allowing any to the plaintiff. 
He should have taken much earlier steps to 
recover the amount of his advares on the 
failure of the defendant to carry out the 
contract. By waiting for several years, until 
the ‘circumstances have been forgotten, 


therefore, disallow any equitable claim which 


plaintiff might otherwise have had to interest 


and hold him strictly to the terms of his 
Bond. 

The result is, that this revision is accepted. 
The decree. of the lower Appellate Court is 
set aside and the plaintiff is given a decree 
for Rs. 200. He came into Court with an 
exaggerated claim for Rs. 470 and the ordec 

as to:costs. will; therefore, be that the parties 
shall pay their own throughout. 

Revision allowed: 





PUNJAB CHIEF COURT. 
Civin Revision No. 1127 or 1910. 
: “November 8, 1911. 
` Present:—Mr. Justice Kensington. 
- AMIR CHAND—Ptainrire—Perrtionse 
VETEUS 
SUNDAR ‘MAL AND OTREZS— DEFENDANTS— 


. RESPONDENTS. 

` Balance— Acknowledgment— Basis of suit —Ezamin- 
ation of previous  dealings—ÁAmendment—Interest— 
Equitable claim—Laches—Revision (Civil)—Failure to 
exercise jurisdiction—Narrow interpretation of rulings. 
—Puniab Courts Act (XVIIE of 1884), s. 70 (1) (a). 

- Á. brought a suit on a balance claiming the amount 
acknowledged as dae as well as interest. The first 
Court held that the plaint should be considered as 
amended so as to include the previous dealings 
between the parties and the previous accounts were 
filed to enable the Court to deal with the olaim. The 
Appellate Court, on the authority of certain rulings, 
dismissed the suitas not maintainable being on the 
basis of a balance: 

Held, (1) that the Appellate Court was in error in 
holding that it was bound to dismiss the suit; 

(2) that the narrow interpretation of the rulings 
by the Appellate Court amounted to a refusal to exer- 
cise jurisdiction which justified revision under clause 
(a) of section 70 (1) of the Punjab Courts Act; 

(3) that as the balance included a good deal of 
interest and A. allowed nearly the full. term of six. 
years to run before putting defendant into Court, 
A. was nob equitably entitled to charge interest on` 
the balance.. 

There is no hard and fast rule that a suit brought 
on a balance is in all circumstances not main- 
tainable. The striking of a balance may in itself 
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has»pub himself clearly in the wrong. I,. 
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1 : 
merely serve to bring a claim within limitation. 
But in each case it will be a matter for consideration 
whether the form of suit requires the Court to go 
behind the balance and to determine whether the 
items from which it was made up should be examined. 
Where the first Court considers a suit brought on 
a balance as amended so as to inolude the previous 
dealings, the suit should not be ‘dismissed as not 
maintainable. — 

Ganpat v. Daulat Ram, 68 P. R: 1904 123 P. L-R. 
1904 and Pala Mal v. Tulla Ram, 119 P. R. 1908, 
explained. 


. Petition, under section 70(a) of Act XVIII 
of 1884, as amended by Act XXV of 1899, 
for revision of the order of the Additional 
Divisional Judge, Ferozepore, Division, dated 
the 20th December 1910, reversing that of 
the .Muusif Ist Class, Ferozepore, dated the 
19th October 1908, decreeing plaintiff's 
claim. ^ i 

The Hon'ble Mr. Shadi Lal, for .the Peti- 
tioner. ` 

Judgment.—the parties in this case 
are well-to-do traders on both sides. There 
were money dealings between them from 
1893 and on the 3rd March 1902 the defen. 
dant signed a balance showing that he owed 
Rs. 400. There has been a dispute about the 
signature, but the lower Courts have agreed 
in finding as a fact that the defendant did 
sign the balance. 

The first Court decreed in plaintiff's favour 
for Rs. 700 including Rs. 300 of interest. 
The lower Appellate Court has dismissed 
plaintiff's suit, as uot maintainable, on the au- 
thority of.the two rulings, Ganpat v. Daulat 
Ram (i).and Pale Mal v. Tulla Ram (2). 
I do not, understand these rulings as 
laying down a hard and fast rule that a 
suit brought upon & balance struck will in a 
circumstance be not maintainable, and the 
learned Divisional Judge appears to me to be 
in error in holding that he was bound to dis- 
miss the present suit. The striking of a 
balance may in itself merely serve to bring a 
claim within limitation, butin each case it 
will-be a matter for consideration whether 
the form of suit requires the Court to go be- 
hind the balance and to determine whether 
the items from which it was made up should 
be examined. 

In the present case this is exactly what 
the Munsif thought proper to do. He held 
that the plaint should be considered as amend. 
ed so as to meet “the formal difficulty raised. 


(1) 68 P. R. 1904; 123 P. L. R. 1904. 
(2) 119 P. R. 1908, 
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by the rulings quoted, and accounts were 
filed to enable the Court to deal with the 
claim, I cannot see that anything more was 
required, and the lower Appellate Court's nar- 
row interpertation of the rulings quoted 
amounts to a refusal to exercise jurisdiction, 
which justifies revision under clause (a) of 
section 70 (1), Punjab Courts Act. 

So far as the principal sum of the Rs. 400 
is concerned, I consider that there is no doubt 
regarding defendants’ liability. The question 
then remains whether the plaintiff is equit- 
ably entitled to charge interest on this sum, 
having regard to the previous dealings be- 
tween the parties. It is observed that the 
plaintiff allowed nearly the full term of 6 
years torun before putting defendant into 
Court. It is also observed that the item of 
Rs. 400 includes an interest charge of 
Rea, 131, and this is not the only item of in- 
terest disclosed by the previous accounts. It 
seems to me fair to hold that if the plain- 
tiff wished to secure his further demand for 
interest after 1902 he should have either caus- 
ed the defendant to execute a bond contain- 
ing a clause as to interest, or should have in- 
serted a condition as to interest when getting 
the balance struck, in which case the balance 
would have had to be stamped as a bond 
before suit. The plaintiff did neither of 
there things, and, considering how much of 
his demand is made upof interest, I decline to 
assist him any further. 

The revision is accordingly allowed so far 
cnly that plaintiff is given a decree for 


Rs. 400 without interest. The defendant will 


pay the plaintiff’s costs calculated on Rs. 420 
in all Courts including this Court. 


Petition allowed. 





MADRAS HIGH COURT. 
APPEAL against OgpER No. 268 or 1909. 
September 7, 1911. 
Present;—Mr. Justice Sundara Aiyar and 
Mr. Justice Ayling. 

BAVA JEER CHETTY— APPELLANT 
versus 
BAVA RANGASAWMI CHETTY— 


RESPONDENT. 
t Provincial Insolvency Act (III of 1907), ss. 5, 6, 11, 
12, 14, 15, 16—Petition by debtor— Matters which the 
Court is bound to inquire— Concealment. of property or 
genuineness of debts, achether proper subjects of inquiry 


—Scope of sections 14 ani 15—Granting of time by 
Court—Grouwnd8 for adjournment—Discretion of Court. 

Section 14 of the Provincial Insolvency Act 
compels a Court to do only two things. It must 
satisfy itself on the points marked (a), (b) and (c) in 
sub-section (1) and it must further examine the 
debtor in the presence of the creditors and allow the 
latter au opportunity of cross-examining the debtor. 

The Court is not bound to inquire, in an inquiry 
under the section, whether all the debts entered in 
the schedule are real or fictitions, or whether the 
debtor has concealed properties belonging to him by 
omitting them from his schedule. a 

Udai Chand Maite v. Ramkumar Khara, 15 0. W.N. 
213; 7 Ind. Cas. 394 and Girwardhari v. Jai Narain, 
82 A. 645; 7 Ind. Cas. 39; 7 A. L. J. 835, referred to. 

Under section 15, when the petition is by u cre- 
ditor, the Court hasto be satisfied of the service of 
notice on the debtor and of the alleged acb of insol- 
vency. When these facts are proved, the debtor is 
entitled to show that an adjudication ought not to 
be made because he is able to pay his debts, or that, 
for any other sufficient cause, no order of adjudica- 
tion ought to be made. 

The third sub-section of section 14 gives a discre- 
tion to the Court to grant time for the production of 
evidence. The Court has power in rare cases to take 
evidence on and determine other points than those 
indicated. Such power as may be necessary to 
prevent abuse of the process of the Court is inherent 
and may be based on saction 47 of the Act. 

Per Sundara Aiyar, J—The debtor or creditor 
asking for time under sub-section 3 of section 14 
must show sufficient cause to indace the Court to 
grant time. The debtor may show that, within a 
reasonably short time, he would be able to enter into 
an arrangement to satisfy all his creditors. It may 
also be shown by a creditor that the application for 
adjudication is really a bogus or sham proceeding. 


Appeal against the order of the District 
Court of Trichinopoly, dated 26th October 
1909, in Insolvency Petition No. 3 of 1908. 

Mr. T. R. Vencatarama Sestri, for the Ap- 
pellant. . 

Mr. V. C. Seshchariar, for the Respondent. 


Judgment. 

Sundara Aiyar, J.—This is an appeal by 
a creditor against an order of the District 
Court of Trichinopoly adjudicating the debtor 
an insolvent on his own application. The 
appellant in his statement in the lower Court 
stated that all the debts stated in the 
debtor’s petition except his own, were non- 
existing debts at the date of the petition, 
having been previously discharged, and that 
the petitioner did not include in his schedule 
a house worth Rs. 1,000 which belonged to 
him. The learned District Judge in his 
order states that it was admitted before 
him that the debts due by the applicant 
exceeded Rs. 500. He disallowed the con- 
teution of the appellant that the Court was 
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bound to decide whether the debts which 
were questioned by him were real or fictitious 
debts and also whether the petitioner was 
really unable to pay his debts as stated by 
him in his petition. The argument appears 
to have been based in the lower Court on the 
. provisions of section 15 sub-section (1) of 
Provincial Insolvency Act, IIT of 1907. The 
District Judge was of opinion that it was 
ouly jn an application by a creditor that the 
Court under:section 15 (1) has to be satis- 
fied whether the debtor was able to pay his 
debts and whether for any other sufficient 
cause no ‘order of. adjudication should be 
made. 

It is contended in appeal before us, that 
the District Judge was bound to consider, 
before passing the order of adjudication, 
whether it had been satisfactorily proved 
that the debts were real and that the peti. 
tioner was unable to pay his debts. The 
argument is not rested before us on section 
15 (1. I agree with the District Judge in 

his. construction of that ‘section; whether 
the petition is by the debtor or by a creditor 
the Oourt has, under section 15, to be satisfied 
of the petitioner’s right to present the 
petition. When the petition is by a creditor, 
it has to be further satisfied of the service 
of notice on the debtor and of the alleged act 
of insolvency. When these facts are proved, 
the debtor is entitled to show that an ad- 
, judieation ought not to be made because he 
is able to pay his debt or that for any other 
sufficient cause no order of adjudication ought 
to be made. The section is evidently borrow- 
ed from section 7 of the English Act of 
Bankruptcy, 1883 (40 and 47 Vic. Chapter 
52) and the words of section 15 (1) are in 
themselves clear, 

It is necessary now to refer to a few of 
the sections of the Act: what matters have to 
be decided by the Court before an order of 

“adjudication is passed? Section 5 enacts 
that if a debtor commits an act of in- 
solvency a petition for adjudication may be 
presented either by a creditor or by the 
debtor subject to the conditions specifisd in 
the Act. Section 6 lays down those condi- 
tions. Clauses 1 and 2 do not call for any 
observations in this case. Clauses 3 and 4 
lay down that the debtor and a creditor 
respectively shall not be entitled to present 
a, pétition unless certain conditions are ful. 
filled. Clause 3 relating to the debtor's 


‘acts enunciated in the section. 


application requires that his debts should 
amount to Rs. 500 and that either he should 
have been arrested or imprisoned in execu- 
tion of a decree or there should be a sub- 
sisting attachment of his property for the 
satisfaction of some decree. Clause 4 relat- 
ing to the credtor’s petition enacts that the 
debt due to the petitioning creditor should 
amount to Ks. 500 and should be a liqui- 
dated sum; and further that the act of 
insolvency on which the petition is grounded 
should have occurred within thres months 
before the presentation of the petition. As 
already observed, the debtor should have 
committed an act of insolvency before a peti- 
tion could be filed either by him or by a 
creditor. Section 4 lays down in what cases 
an act of insolvency wonld be committed. 
It is unnecessary to refer to the various 
It is enough 
to refer to clause (6) which says that if 
the debtor petitions to be adjudged an in- 
solvent under the provisions of the Act 
that would amount to an act of insolvency, 
In this case, therefore, the petitioner had 
committed an act of insolvency and his debts 
amounted to Rs, 500. He was, therefore, 
entitled to prevent the petition. 

The further procedure is laid down in 
sections 12 and 14 to 16. Section 12 pro. 
vides that a date is bo be fixed for the 
hearing of the petition and notices to certain 
parties should be issued. Section l4 is of 
importance for the decision of this case. Ib 
lays down that the Court shall require proof 
that the creditor or the debtor is entitled 
to present the petition, that the required 
notices have been served and that the debtor 
has committed the act of insolvency alleged 
against him. Other direstions are contained 
in clauses 2 to 4 of sections 14, which I 
shall return to immediately. Section 15 
says that " where the Court is nob satisfied 
with the proof of the right to present the 
petition or of the service of  notice—or 
of the alleged act of insolvency (of all of 
which section 14 requries proof to be ad- 
duced) the petition should be dismissed. 
Section 16 enacts that where a petition is 
not dismissed (ss required by section 15 in 
the cases referred to therein) and the debtor 
is unable to propose any composition of 
scheme which shall be accepted by the 
creditors and approved by the Court... 
the Court shall make an order of adjudication 
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t will be observed from what has been 
edverted to thus far, that the matters of 
which proof is explicitly required by the 
. provisions of the Act aie only those seb out 


in section 14 (1) which have been already ` 


mentioned. Are there then any other 
matters which the Court has to find proved 
before an adjudicating order is made? The 
appellant’s contention is that there are, and 
reliance is placed on the provisions of clauses 
2 and 83 of section 14 and clause (a) 
of section 11 (1). The latter section requires 
that evey insolvency petition presented by 
a debtor shall contain inter ala a statement 
that the debtor is unable to pay his debts. 
It is argued that it is to be inferred from 
this provision that the Court should find, 
before an order of adjudication is passed, 
that the debtor is unable to pay his debts. 
Section 14 (3) says that “the Court shall, 
if sufficient cause is shown, grant time to the 
debtor or to any creditor to produce any 
evidence which appears to it to be necessary 
for the proper disposal of the Petition.” Sec- 
tion 14 (2) provides that “the Court sball 
also examine the debtor, if he is present, 
as to his conduct, dealing and property in 
the presence of such creditors as appear at 
the hearing and the creditors shall have 
the right to question the debtor thereon.” 

There is no doubt that both these clauses 
require that the acts referred to- therein 
should be done on the date when the peti- 
tion for adjudication is. heard. Bat it does 
not follow that every matter which forms 
the subject of the examination of the debtor 
should be decided before an order of ad- 
judication is made. The examination is to 
be comprehensive with respect to the matters 
it may embrace. All his conduct and all his 
dealings with his property are the: subject- 
matter of his examination. In my opinion, 
the object of this provision, as of the public 
examination of the debtor in England, is to 


obtain information at as early a stageas 


possible of the property and the whole con- 
duet of the debtor in their relations to the 
insolvency proceedings. They are not all 
of them necessary for decidinig the appli- 
cation for adjudication. They would - be 
material in later stages of the proceedirgs 
when the debtor applies for his discharge 
and then they would be most valuable to 
enable the creditors to oppose his discharge, 
What the Court has to decide before an order 


of adjudication must be gathered from the 
sestions which expressly deal with that point. 
Agvin, section 14 (3) certainly requires the 
Court to grant time to the debtor or any 
creditors to prodac> evidenca in certain cases. 
In what case is it to do so? The answer. 
given by the section is, the evidence for the 
production of which time is asked for, must 
appear to the Court to be nesessary for the 
disposal of the petition. e 

The question, therefore, is what is neces- 
sary for the disposal of the petition? I 
may add that the debtor or the creditors 
asking for time must show sufficient cause 
to induce the Court to grant time. That 
there may be other questions for .decision 
than the mere fact of the commission of am 
act of insolvency and the service of notice 
and the right of the creditor or debtor to 
present the petition, [ do not’ doubt. Thus, 
in an application by a creditor, the debtor 
is entitled to show that he is able to pay his- 
debts, or there is some other sufficient cause 
why the Court should not make the order. 

It has been repeatedly held that the Court. 
is entitled to see that proceedings in insol- 
vency are not made an instrument of oppres- 
sion by the creditor or dishonest evasion to 
pay his debts by the debtor. The debtor 
may also show that he, within a reasonably’ 
short time, would be able to enter .into an 





- arrangement to satisfy all his creditors. Ii: 


may also be shown by a creditor that the ap- ` 
plication for adjudication is really a bogus or 
sham proceeding. 

It is not desirable that I should attempt to 
make an exhaustive statement of other reasons ` 
which may inducea Court not to maka an 
adjudication order. . 

I am of opinion that the Court is to give 
time for the production of evidenca only in 
the class of cases that I have just indicated. 
Section 14 does not lend countenanca to 
the argument that the-Court is bound to de- - 
cide questions relating to the conduct of the 
debtor or to the genuineness of the debts men:- 
tioned by him in his' schedule or to questions: 
relating to bis honesty in his dealings with his: 
creditors. Section 11 (1) requires that the 
debtor in his petition should make a state- 
ment that he is unable to pay his debts. But 
it is important to know that none of the sec. 
tions 14, 15 and 16 lays down thab the 
Court is to decide whether he is able to pay his. 
debts or not, or whether it is to. require proo:. 
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of a. statement by the debtor that he is un- 
able to'pay his debts. According to the Eng- 
lish Bankruptcy Act, 1883, section 4, a declara- 
tion by a debtor that he is unable to pay his 
debts is itself a commission of an act of 
insolvency and section 8 of that Act provides 
that a debtor’s petition shall allege that the 
debtor is unable to pay his debts. According 
to that Act, a receiving order is to follow im- 
mediately on the presentation of a petition of 
insolvency by the debtor. The policy of the 
Provincial Insolvency Act, 1907, departing 
from that which underlie the provisions of the 
Civil Procedure Code of 1882 with respect to 
invelyency proceedings in Mofussil Courts is 
not to inquire into the whole conduct of the 
judgment-debtor and the questions relating to 
his indebtedness at one and the same time. 

That is what is required by sections 351 and 
352 of the Civil Procedure Code of 1882. 

The scheme of Act III of 1907 is to make 
cation at first and then to 
into all matters connected 
before the question of 
the debtor is decided. 
authorises the Receiver 
kto apply for the strik- 
ay have been impro- 
ext in his schedule. 
erty by the debt- 
ule may be in- 


and 44, All 






















The question 
ed in the schedule 
not, in my opinion, 
* Nor is the question 
^ has concealed property 
by omitting it from his 


ew which | have just expressed is 
ordance with the decision of the Calcutta 
igh Court in Udat Chand Matt? v. Ram Ku- 


mar Khara (1), as also with the judgment of 
the Allahabad High Court fin Gérwardhari v. 
Jai Narain (2). In the latter caso the learn- 
ed Judges disapproved, and rightly, if I may 
say so, of a formal decision of another Bench 
of the same Court. 

Two decisions of the Burma Chief Court 
have been referred to on behalf of theappel- 
lant which contain the same view of the scope 
of the inquiry as that adopted in the earlier 
decision of the Allahabad High Court, and 
which was dissented from in the latter caso 
already referred to. 

It is urged that the appellant was not per- 
mitted to cross-examine the petitioner at 
his examinaticn on the date of hearing. But 
this allegation is unsupported by anything 
that appears on the record or by any affidavit 
of the appellant. 

Having regard to the observations of 
the learned District Judge in the 
Court below it may be that the appel. 
lant was not allowed to adduce certain 
evidence that he wished to. But, as the 
matters that he alleged in his petition and 
which apparently he wanted to prove by 
evidence were not proper to be inquired into 
at the time of adjudication, the District Judge 
was nob wrong in refusing to go into them 
at that stage. 

I am of opinion that for these reasons, the 
judgment of the lower Court is right and I 
would dismiss the appeal with costs. 

Ayling, J.—I concur in the order proposed 
by my learned brother. The chief contention 
raised on behalf of the appellant is that it 
was the duty of the District Judge to inquire, 
and presumably determine, whether the peti- 
tioner was or wasnob able to pay his debts, 
This is not à very accurate summary of the 
allegations contained in the appellant'scounter- 


_ petition dated 30th June 1908, the actual alle- 


gations therein being that the debtor had in- 
cluded fictitious debts in his schedule and cou- 
cealed one item of property. I can find nothing 
in the Provincial Insolvency Act which would 
render it obligatory on the District Judge to 
inguire into allegations of this nature before 
passing an adjndication order. Section 14 of 
the Act compels him to do two things and 
two things only. He must satisfy himself 
on the points marked (a), (b) and (c) in sub- 
section (1) and he must further examine the 


(1) 15 C. W. N. 218; 7 Ind. Cas. 334. 
(2) 82 A. 645; 7 Ind. Cas. 39; 7 A. L. J. 885, 
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debtor in the presence of theoreditors and 
allow the latter an opportunity of cross-ex- 
amining the debtor. The requirements of 
the law appear to have been complied with 
in the present case. The only material ques- 
tion herein the three points (a), (b) and (c) 
is as to the amount of the debts and we must 
accept the statement of the learned District 
Judge that this was admitted by the creditor. 
It is admitted that the debtor was examined 
and it is nob shown that the creditor was not 
given an opportunity of cross-examining the 
debtor. ‘ 

The third sub-section, referring to the Court 
granting time for the production of evidence, 
js made contingent upon sufficient cause be- 
ing shown, which is tantamount to saying 
that it is within the discretionary power of 
the Court. 

I would not be understood as saying that the 
Court is precluded from taking evidence and 
determining other points than those indicat- 
ed. As pointed out in QGirwardhart v. Jai 
Narain (2), such & power which may be 
necessary to prevent abuse of the process of 
the Court may be held to be inherent and 
may be based on section 47 of the Act read 
with section 151 of the Civil Procedure Codé 
of 1908. lt is possible to imagine cases in 
which so much might be elieited 1n the course 
of the examination and cross-examination 
of the debtor that the Court would be well 
advised to complete the inquiry and dismiss 
the petition at the preliminary stage. Such 
cases would, however, be rare, and, in the 
majority of cases, as pointed out in the case 
above quoted, inquiry into other matters than 
those which the Court is bound to determine 
would be better postponed to a later stage. 
Certainly, I see no reason to hold that this is 
one of the exceptional cases. 

The order of the learned District Judge 
appears to me correct and I agree with my 
learned brother that the appeal should be 
dismissed with costs. 

Agpeal dismissed. 
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(s. c. b S. L, R. 80.) 
SIND JÜDICIAL COMMISSIONER'S 
COURT. 
Frest Crvin, Appeat No. 1 or 1910. 
April 12, 1911. 
Present; —Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 
ISMAILJI MOOSAJI AND ANOTHER—- 
APPELLANTS 
versus 


MANGHANMAL WATOOMAL— 


RESPONDENT. 

Provincial Insolvency Act (III of 1907), ss. 15, 16 
(2) (b), 36—Fraudulent transfer—Order of adjudica- 
lion — Right of Official Receiver and creditors to recover 
property fraudulently transferred. - 

It is not a valid objection to urge against an 
order adjudicating a debtor as insolvent that the 
insolvent fraudulently transferred his immoveable 
property to a relation a few days before his failure. 

There is nothing in section 36 of the Provincial 
Tnsolvency Act which prevents an Official Receiver 
from seeking to recover any immoveable property 
which there is reason to suppose has been trans. 
ferred for the sole purpose of pr 
of the insolvent against his credi 

It is also open to the credito 
(2) (D), to apply to the Court 
in the matter for leave to co 
the insolvent in respect af t 
transferred. 
































Appeal from the 
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for leave to commence a suit „against the 
insolvent. 
The appeal is dismissed. Each party will 
bear his own costs, 
Appeal dismissed. 





PUNJAB CHIEF COURT. 
,* Cvit Revision No. 1059 or 1910. 
November 9, 1911. 
§ Present:—Mr. Justice Chevis. 
SEWA RAM—Derenpant— PETITIONER 
Versus 
BALU RAM —PraisTIEF—HRESPONDENT. 
Punjab Pre-emption Act (II of 1903), s. 18 (1), 
seventhly—Pre-emption~ Adjacent property—light of 
owner's neat heir to pre-empt—Revision (Civil)— 
Material irregularity— Disregard of point going tothe 
very root of the case. 
The right of pre-emption, under section I3 (1), 
seventhly, of the Punjab Pre-emption Act, vests only 


‘in the owner of adjacent property and a person 


who is not yet the owner but only the next heir to 
ihe owner has.no right to pre-empt, 

It is a grave irregularity on the part of an Appel. 
Jate Court to disregard utterly a point which goes to 
the very root of the case. 


Petition, under section 70 (1) (a) of Act 
XVIII of 1884 as amended by Act XXV of 
1899, for revision of the order of the District 
Judge, Dera Ghazi Khan, dated 29th July 
1609, confirming the order of the Munsif, 
3rd Class, Rajanpur, dated 10th May 1909, 
decreeing plaintiff’s claim. 

Lala Mehr Chand, for the Appellant. 

Judgment.- The plaintiff claims to 
pre-empt as owner of .adjacent property. 
His right to pre-empt was denied, and he 
admitted that the adjacent house had been 
bought by his father. His own evidence, too, 
shows that the adjoining house belongs to 
hig father (see evidence of Gannw Ram). 
Yet the first Court gave him a decree, re- 
marking that if the father shirked the 
trouble of suing and the son sued in his 
stead, it was all óne and the same thing. 
This is quite wrong. The right of pre. 
emption vests only in the owner of the ad- 
jeining property, and plaintiff who is not 
yet the owner but only the next heir to the 
owner has no right to pre-empt. The point 
was again raised in appeal but the District 
Judge overlooked it entirely. The point 
‘goes to the very root of ihe case, and to 
disregard it uilerly, as the District Judge 
hag done, is & grave irregularity. 
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I accept this application for revision, and 
holding that plaintiff, who is not himself the 
owner of adjacent property but only the son 
of the owner of such property, has no right 
to pre-empt, I dismiss the suit with costs 
throughout. 

Application accepted. 


PUNJAB CHIEF COURT. 
Ssgcoxp Civi, APPEAL No. 1153 or 1910. 
November 8, 1911. 

Present: —Mr. Justice Robertson. 
RAMAN-—PLAINTIFF— APPELLANT 
versus 
Musammat CHINTO—DzrFENDANT— 


RESPONDENT. 

Hindu Widow's Re-marriage Act(XV of 1856), s. 5— 
Minor Hindu wwidow—1e-marriage — Custom-— Consent 
—First marriage consummated—Widow’s consent suffi. 
cient, 

Act XV of 1856 applies to all cases of the re- 
marriage of Hindu widows. 

Custom can only take effect within the four walla 
of that Act. 

Lal Chand v. Thakar Devi, 118 P. L. R. 1903; 49 P. 
R. 1908; Nathu v. Ram Das, 20 P. L. R. 1905; 4 P. R. 
1905; Narain Das v. Gujar hal, 155 P.L. R. 1906; 
61 P. R. 1905, followed. 

The marriage of a minor widow is not valid unless 
there has been consent of the persons enumerated 
in section 7 of the Act. 

But if the first marriage has been consummated, 
then the consent of the minor widow herself is suffi- 
cient, 


Second appeal from the order of the Di- 
visional Judge, Hoshiarpur Division, dated 
the 9th July 1910, reversing that of the 
Munsif, lst Class, Kangra, dated the 24th 
September 1909, decreeing plaintiff's claim. 

Rai Bahadur Bakhshi Sohan Lol, for the 
Appellant. 

Rai Sahib Lala 
spondent. 

Judgment.—tThe provisions of Act 
XV of 1856 which applies to all cases of the 
re-marriage of Hindu widows, have been 
overlooked. Custom can only take effect 
within the four walls of that Act [Lal Ohand 
v. Thakar Deri (1); Nathu v. Ram Das (2); 
Narata Das v. Gujar Mal(3)]. Consequently, 
the marriage of à minor widow is valid if 
with the consent of certain persons, enumerat- 


Sukh Dial, for the Re- 


(1) 118 P. L. R. 1903; 49 P. R. 1903. 
(2) 20 P. L. R. 1905; 4 P. R. 1905. 
(8) 155 P. L. R. 1905; 61 P, R. 1905, 
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ed in section’ 7, Act XV of 1856. Clearly, in 
this case there was no such consent. 

But the last.séntence of section 7 Act XV 
of 1856 further provides that if the first mar- 
riage has been consummated, then the consent 
of the minor widow herself is sufficient. The 
two issues which must be decided, therefore, 
are,— 

(1) Was the marriage of Musammat Chinto 
with Nathu, her first husband ever consum- 
mated? "On plaintiff. ~ . 

(2) If it was, did she give her free consent 
to the marriage with Rama? On plaintiff. 

The validity of the form of marriage 
Jhaniara has, I note, never been questioned in 
this case [Gagal v. Phio (4)]. 

T set aside the decision of the learned Di- 
visional Jadge and return the case to him for 
re-decision after decision of these two: issues. 

Stamp on, appeal to be refunded. Costs 
to be costs in the cause. 


. Qase remanded, 


(4) 25 P.-R: 1888 Or. 





PUNJAB CHIEF COURT. 
` Civit Revision No. 3546 or 1910. 
November 9, 1911. ` 
Present: —Mr.. Justice Chevis. 
Mian FAZAL AHMAD AND OTHERS— 
PLAINtTiFFS—PETITIONERS 
, Versus 


KHAN BAHADUR AND OTHERS— 


DEFENDANTS—HRESPONDENTS. 

Review —Appeal—Case decided without one party's 
evidence being completed—Grant of application for 
review on this ground—Civil Procedure Code (Act V 
of 1908), O. XLII, r. 1, O. XLVII, v. 7—Construction. 

Án appeal against an order granting an application 
for review lies. only on the grounds specified in Order 
XLVII, rule 7 and on no other grounds. 

Consequently, an order granting an application for 
review is not appealable “on the ground that the 
application was granted on the objection that the 
Court had previously decided the case before the 
plaintiffs’ evidence was completed. 

There is no contradiction between Order XLVII, 

rule 7 and Order XLIII, rule 3. The latter rule does 
not carry the right of appeal. any furtherthan the 
former rule. The two Orders must be read together, 
as Order XLIII, rule 1 is qualified by Order XLVII, 
rule 7. 
. The Bombay and Persia Steam Navigation v. The 
SS. "Zuari". 12 B. 171-. Munni Ram v. Bishen Perkash 
Narain Singh, 24 C. 878; Ali Akbar v. Khwrshed Ali, 
27 A. 695; A. W. N, (1905) 164, 2 A. L J. 465, fol. 
lowed. 


Petition, under section 70 a), (b) of Act 
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XVIIE of 1884, as amended by Act XXV of 


1899, for revision of the order of.the Di- 
visional Judge, Attock Division, dated the : 
23rd November 1910, reversing that of.thé 
District Judge; Attock, dated the 6th August 
1910, granting review. | 

The Hon'ble Mr. Muhammad Shafi, for the 
Petitioner. 

Judgment.—tThe plaintiffs, in this 
case, alleging that the property in -dispute 
had alaba been partitioned, sued for a decla- 
ration that it was not liable to partition but 
that it was held separately by the parties in 
certain specified shares. The first Court 
dismissed the-suit, holding that ib could not 
proceed as prayed, butthe plaintiffs-asked for 


‘a réview urging that the interrogatories senb 


to the patwarit had not been received’ back 
‘and that the case had' been. decided without 
plaintiffs’ evidence being completed. Notice 
to the respondénts to show cause was issued 
by the Judge who had dismissed the suit; 
and his suecéssor disposed ot the application 
for review by an order granting it. Tha de- 
fendants appealed to the learned ‘Divisional 
Judge, who held that the evidence which 
plaintiffs now wished to produce was -not 
evidence which could not have-been pro- 
daced in the first Court whén the case was 
heard and that the objection that the: Court 
had decided the ‘case before plaintiffs’ evi- 
dence was complete was good ground for 
appeal but, no good: ground for review. 

The plaintiffs apply for revision of the 
Divisional Judge’s ‘order. Two poni. are 
urged in revision: — 

(1) that the Divisional' Judge "und no 
jurisdiction to hear the appeal, the jurisdic: 
tional value being over Rs. 5,000 [vide ase 
Yar v. Wahab Din (1)]; and 

(2) that no appeal lay on the grounds sit 
forward by the defendants. * 

Of the above two grounds, ground (1) ids 
weight, but I need not stay to come toa 
decision on it, as I think it clear that this 
application must succeed on ground (2): 

In Order XLIII, it is certainly laid down 
that an appeal shall lie from an order under 
Order XLVII, rule 4, granting an applica- 
tion for review, but this is qualified by 
Order XLVII, rule 7, which lays down that 
an order granting an application for review 
may be objected to on the ‘ground that the 
application was (a) in contravention of the pro- 


(1) 35 P. R. 1901; 47 P. L, R, 1901. 
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visions of rule 2, (b) in contravention of the 
provisions of rule 4, or (c) time-barred, and 
the rule goes on to say that such objection 
may be taken at once*by appeal from the 
order granting the application or in appeal 
from the final decree, 

This rule seems to me to declare by impli- 
cation that an appeal against the order 
grauting an application for review lies on 
the grounds specified and on no other 
grounds. Order XLVII, rule 7, is simply 
& reproduetion of section 629 of the Civil 
Procedure Code of 1882, and I cannot see 
that there has been any alteration of the law. 
The view which I take as to an appeal being 
preferable only on the grounds specified in 
Order XLVII, rule 7 is amply supported by 
decisions passed under the Civil Procedure 
Code of 1882, vide The Bombay amd Persia 
Steam Navigation v. The SS. “Zuari” (2), 
Munni, Ram v. Bishen Perkash Narain Singh 
(3) and Ali Akbar v. Khurshed Ali (4). Ib 
is true that section 588, Civil Procedure Code 
of 1882, did not provide for an appeal from 
an order granting an application for review, 
and that Order XLII, rule 1, does make such 
provision, but I fail to see that this makes 
the least difference. Order XLVII, rule 7, 
corresponds, as already stated, tothe old sec- 
tion 629, and I fail to see that there is any 
contradiction between Order XLVII, rule 7, 
and Order XLIIT, rule 1, or that the latter 
rule carries us any further than the former 
rule. Order XLIII, rule 1, read alone 
would, I admit, provide for appeal on any 
grounds, but the two orders must ba read 
together and I consider Order XLIII, rule 1, 
is qualified by Order XLVII, rule 7. It 
would, in my opinion, be absurdly unneces- 
sary to specify certain grounds on which 
objection could be taken by appeal if, as a 
matter of fact, these were not the only 
grounds and an appeal could lie on any other 
grounds. 

Now, the order granting the application for 
review was clearly not in contravention of 
Order XLVII, rule 2, and it was not ob- 
jected to on this ground. As to Order 
XLVII, rule 4, notice was issued as required 
by rule 4 (a); no objection on this score is 
raised. As to rule 4 (b), this simply bars 


the grant of an application for review on ihe. 


(2) 12 B. 171. 
(3) 24 C. 878. 
(4) 27 A. 695; A. W. N. (1905) 154; 2 A. L. J. 405. 
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ground of new matter or evidence unless 
strict proof is given of the new matter not 
being previously known or producible; as 
defendants themselves say in their appeal, 
plaintiffs did not point out any new evidence. 
Plaintiffs simply claimed that the old evi- 
dence was not complete. So, no contravention 
of rule 4 (b) is alleged. 

As to limitation, defendants did not appeal 
on the ground of the application for review 
being time-barred; they certainly did urge in 
their appeal that certain persons who had 
joined in the application for review were 
representatives of deceased parties and that 
application for bringing them on the record 
had been made too late, but this is an ob- 
jection on the ground of an application for 
bringing on representatives being timə- 
barred and not on the ground of the applica- 
tion for review itself being time-barred. 

I find, therefore, that on the grounds of 
objection as taken in the appeal no appeal 
lay to the Divisional Judge, and I set aside 
his order and restore that of the firat Court 
allowing the application for review. 

Mr. Muhammad Shafi states that he leaves 
the matter of costa entirely in my hands, and 
as the only respondent who bas appeared 
before me seems not to bea man of good 
financial means (for apparently he cannot 
afford to engage Counsel), I leave the parties 
to bear their own costs in the Divisional 
Court and in this Court. 

Order set aside. 





PUNJAB CHIEF COURT. 
SEcoxp Civm Areegan, No. 930 or 1910. 
November 14, 1911. 

Present: —Mr. Justice Kensington. 
Musammat GHULAM FATIMA— 
. DEFENDANT—AÀPPELLANT 

versus 


Musammat JANTAN BIBI—Puaixtivs — 


RESPONDENT. 

Muhammadan Law—Dower—Custom—Succession—- 
Widow and step-daughter, each inheriting one halj of 
landed  property— Widows claim for dower against 
step-daughter—Suit not mainiainable. 

å..a Muhammadan zemindar, died leaving a widow 
B. and a minor daughter C. by another wife. i’s 
land was entered, after his death, half as owned by B. 
and half by C. Subsequently, B. sued C. for the re- 
covery of Rs. 1,000 as her dower: 

Held, that the suit was not maintainable against C., 
whatever might be the capacity in which C. held 
one-half of the family land. 


626 


INDIAN CASES. 


(1911 


SUBRAMANIAN EMBRANDIRI t', KRISHNAN EMBRANDIRI, 


Ifthe land passed absolutely in full ownership. 


io B. and C., then B. was more than sufficiently paid 
for any right of dower which she could put forward. 
She had been given more than her legal share under 
the Muhammadan Law and couldnotolaim her dower 
as well. 

If B. and C. held the land under the usual custom- 
ary right for life or till marriage only, then there 
could be no justification for a decree for any part of 
the dower money against C. C. was minor at 
the time when A. died, the presumption was that B. 
took over all the moveable property of A. The half 
share of land allowed to C. was chargeable with her 
maintenance till death or marriage and C. was not 
personally liable in any way for her step-mother’s 
dower. 

Second appeal from the order of the Di- 
visional Judge, Attock Division, dated the 
lst June 1910, modifying that of the Mun- 
sif, Ist Class, Mianwali, dated the 21st March 
1910, dismissing plaintiff's suit. 

Bakhshi Gokal Ohand, for the Appel- 
lant. 

Mr. M. N. Mukerjee, for the Respondent. 


Judgment.—This is a somewhat 
singular case of a claim for Rs. 1,000 as 
dower by a widow against her step-daughter. 
The first Court dismissed the suit but the 
learned Divisional Judge has given plaintiff 
a decree for half the amount. 

I am unable to see that there is any jus- 
tica in this decision in whatever way the 
claim is looked at. It appears that on the 
death of the plaintifi’s husband, Ghulam 
Muhammad Khan, the Revenue anthorities 
decided that half of the land should be en- 
tered as owned by the plaintiff and the other 
half as owned by the defendant who was a 
minor daughter by a second wife. The 
final order of the Settlement Commissioner, 
dated 21st April 1905, is before me and goes 
into the merits of the case in some detail. 
The mutation proceedings do not, of course, 
decide whether land was inherited by the 
parties in absolute right or whether they 
were merely tenants for life and until ‘mar- 
riage, respectively. If, however, there should 
be no other claimants to the land, and if it 
has passed absolutely in full ownership to the 
plaintiff and the defendant, it will be proper 
to hold that the plaintiff has been more than 
sufficiently paid for any right of dower which 
she can put forward. She has been given 
more than her legal share under the Muham- 
madan law and cannot claim her dower as 
well. If, on the other hand, these two women 


hold the land under tbe usual customary. 


right for life or till marriage only, there is 


no justification for a decree for any part of 
the dower money against the defendart, a 
step-daughter. There is absolutely nothing 
to show that she has obtained any moveable 
or other property belonging to her father 
against which dower can properly be charg- 
ed. The presumption is thatthe plaintiff 
tonk over all the moveable property on 
Ghulam Muhammad’s death seeing that the 
defendant was then a minor as appears, from 
the mutation proceedings. The half share 
of the land allowed to the defendant is 
chargeable with her maintenance till death 
or marriage and she is not personally liable 
in any way for her step-mother’s dower. 
The learned Divisional Judge bas given no 
reason for supposing that the defendant is 


‘liable for Rs. 500 and his rough and ready 


way of disposing of the suit is certainly not 
equitable. . 

It is unnecessary to complicate the case 
further by reference to a previous sait 
brought by the plaintiff which is quoted by 
the Munsif as an additional reason for dis- 
missing the claim. As stated above, I must 
hold that no suit lies against the presenb 
defendant, whatever the capacity may be in 
which she holds one-half of the family land. 
The appeal is accordingly accepted and the 
decree of the lower Appellate Court is set 
aside. The decree of the Munsif dismissing’ 
the plaintiff’s suit is restored with costs to 
defendant throughout. 


Appeal allowed. 





MADRAS HIGH COURT. 
Szgcoxp Civit, Appean No. 495 or 1910, 
. October 23, 1911. 

Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Spencer. 
SUBRAMANIAN EMBRANDIRI— 

APPELLANT 
versus 
KRISHNAN EMBRANDIRI AND OTHERS— 
RESPONDENTS. 
Pre-emption—Custom—Othi mortgage—South Canara 
— Plea to action on othi. 
An othi mortgage in South Canara does not, by 
custom, carry with it the right of pre-emption. 
Such. a right, even if it exists, cannot be pleaded 
in defence to an action on the othi. 
Kadakama Valli Sankaran Mossad v. Mokkath 
Hussain Haji, 80 M. 388, 2 M. L, T. 3547 M. L. J, 
329; referred to, 


` 
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SECRETARY (F STATE FOR INDIA IN COUNOIL V. VENKATASUBBIA IYER, 


Buri Veera Reddi v. Kurri Bapi Reddi,» 29 M. 836; 
16 M. L. J. 395; 1 M.L.T. 168, referred to, 

Second appeal against the decree of the 
District Court of South Canara, in A. S. No. 
299 of 1908, presented against the decree 
of the District Munsif of Kasargod, in O. S. 
No. 356 of 1907. 

Messrs. T. R. Ramachandra Aiyar and G. 
S. Ramachandra Aiyar, for the Appellant. 

Mr. K. P. Madhava Row, for the Respond- 
ents, 


Judgment.—Both Courts find that 
it is not shown that the ofh? document in this 
case in South Canara carries with it the right 
of pre-emption which custom attaches to an 
olhz document in Malabar. 


Even if the document is to be regarded as 
connoting a right to pre emption we agree 
with the learned Judges who decided the 
ease of Kadakama Valli Sankaran Moosad v. 
Mokkath Hussain Haji(1), that the right can- 
not be pleaded as a defencein this guit, hav- 
ing regard to the decision of the Full Bench 
in Kurri Veera Reddi wv. Kurri Bam Reddit 
(2). The appellant’s Pleader asks us to dif- 
ferentiate the present zase, on the ground that 
the right to pre-emption is anincident attach- 
ed by custom toan oth mortgage; but it is diffi- 
cult to see why such an incident should stand 


„on a higher footing than a direct contract bet- 


ween the parties that the mortgagee should 
have aright of pre-emption. In the case of 
such a contract the Vakil for the appellant 
admits that since the Fall Bench decision in 
Kurri Veerareddi v. Kurri Bapireddi (2), 
already referred to,’ the contract to sell 
could not be pleaded as a defence in a suit 
by a person in the position of the plain- 
tiff. The second appeal fails and is dismiss- 
ed with costs. ° 


Appeal dismissed. 


4; 17 M. L. J. 329. 


(1) 30 M. 388; 2 M. L. T. 35 
d. 395; 1 M. L. T. 155. 


L 
(2) 29 M. 336; 16 M. L. 


MADRAS HIGH COURT. 
Seconp Civiu: Arrear No. 425 or 1910, 
October 5, 1911. 
Present; —Mr. Justice Sundara Aiyar, and 
Mr. Justice Phillips. 
Tue SECRETARY or STATE ror INDIA 
IN COUNCIL-—APPELLANT 
versus 
S. VENCATASUBBIA IYER AND OTHERS 
— RESPONDENTS, 

Madras Revenue Recovery Act (IT of 1864)— 
Sale for arrears of revenue—Default in payment of a 
particular instalment—Demand of and payment to- 
wards a later instalment—Sale, whether valid. 

Where properties are sold for default of the owner 
or occupier to pay a particular instalment of kist, 
and it appears thet a demand was made for and 
payment made towards a subsequent instalment, 
exceeding that due for the earlier instalment for 
alleged non-payment of which the property was gold, 
the payment should be oredited towards the earlier 
instalment and the sale is liable to be seb aside. 

Balakrishna Das v. Simpson, 26 C. 833; 25 I. A. 151; 
2 C. W. N. 518, referred to, 

Second appeal against the decree of the 
Subordinate Court of Tanjore, in A. S. No. 
893 of 1908, presented against the deoree of 
the District Munsif of Shiyali, in O, S. No. 
16 of 1908. 

Mr. C. F. Napier, Government Pleader, 
for the Appellant. 

The Hon’ble Mr. D. A. Govindaraghaca 
Aiyar, for the 2nd Respondent. 

Mr. N. R. K. Thathachariar for the 4th 
Respondent. 


Judgment. There can be no doubt 
that the revenue sale must be held to be ille- 
gal if on the date of sale there were no arrears 
for the month of February: See Balkishen 
Das v. Simpson(1). Exhibit D1 shows that the 
arrears of kist due up to the end of March 
were Rs. 716-8-6. The demand for the month 
of March alone exceeded this amount. The 
colleetion accounts also show that the state- 
ment in Exhibit D1 was correct. This shows 
that the amount for February had been cre- 
dited to the defaulter in Exhibit DI. The 
Revenue Officers having, therefore, admitted 
in effect that the amount due for the February 
kist had been paid, it must be held that no 
arrears for Feburary remained to support the 
sale. This finding is enough to dispose of 
the second appeal. We accordingly dismiss 
it with costs to be paid within three months. 

This second appeal having been posted to 
be spoken to this day on the application of 

(1) 25 C. 833; 25 I. A. 151; 2 C. W. N. 613, 
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the Vakil for-the fourth respondent the 
Court delivered the following 
Judgment.—0n Mr. Tatachairar’s 
representation that he had no notice of the 
appeal coming on for hearing on the 20th 
September 1911, we agreed to consider the 
case as not decided as against him and we 
.have heard his arguments now. We, how- 
ever, See no reason to come toa conclusion 
different from that which we then arrived 
at. We pass the same judgment now. We 
make no order as to the costs of this hearing. 


Appeal dismissed. 





ALLAHABAD HIGH COURT. - 

Execution First ApPEAL No. 153 or 1911. 
' November 7, 1911. 

"adici George Knox, Kr., Judge, and 

Mr. Justice Griffin. 4 
MOHAMMAD ISMAIL KHAN-— DEOKEE- 

. HOLDER—APPELLANT : 

t6TSuS c i 

Musammat RASHID-UN-NISSA— : 


. JUDGMENT- DEBTOR——R ESPONDENT. 

. Execution—Application against a minor judgment- 
debtor not properly represented, effect of—Renewal of 
the application by a subsequent application— Limitation. 

“A mortgage decree was passed in 1882 against 
S., who died in 1882. An application for execution 

.was put in against. the heirs of S. one of whom 
was a minor, in 1891. The mortgaged property was 
put to sale and was purchased by the'decree-holder 
himself. R., the minor representative of &., brought 
a suit in 1898 for setiing asidé the sale on the ground 
that she was not properly: represented in the execu- 
tion proceeding, The sale was thereupon set aside 
so far as her interest was concerned. The decree: 
holder, then, made an application in 1910 to review 
the application of 1891 for execution against R. 

Held, that the application of 1591, to which R. was 
a party but was not properly represented: was, of no 
effect as against her and could not be rovived as 
against her. The decree, therefore, was time- barred 
as against R. 

Muin-ud-din Khan v. Chajju Singh, 2 A. L. J. 276; 
Rahim Ali Khan v. Phul Chand, 18 A. 482; Issuree 
Dassee v. Abdul Khalak, 4 C. 415; 8 C. L. R. 46: 
Khair-un-nissa v. Gouri Shanker, 8 A. 484; Verasumi v. 
Athe,7 M. 595, distinguisted. 


Execution first appeal from the decision 
of the Subordinate Judge of Meerut, dated 
25th day of February 1911. 

The Hon'ble Mr. Mot? Lal Nehru, for the 
Appellants. 

The Hon'ble Nawab Abdul Majid (with 
him the Hon'ble Dr. Sunder Lal), for tho Re- 
spondent, 
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Judgment.-— This appeal arises out 
of an applieation for execution of & decree 
passed so far back as 18th December 1882. 
The appellants are two of the sons of 
Mauladad Khan, transferee of the original 
decree holder Fateh Chand. The respondent 
Musammai Rashid-un-nissa- isthe daughter 
of one of the heirs of the deceased judgment- 
debtor Sardar Khan. Sardar Khan’ died in 
the year 1888. An application for execu- 
tion was putin by Mauladad Khan on thé 
23rd of April 1891. To this-application 
Ulfat-un-nissa, Rashid-un-nissa, the present 
respondent, and Abdul Majid were made 
parties as respresentatives of Sardar Khan. 
The mortgaged property was sold on the 
20th of February 1892 and was purchased 
by Mauladad Khan. Manladad Khan’ died 
in 1895 leaving as his heirs four sons two 
of whom are the appellants before us. On 
the 2lst of April 1898, Musammat Rashid- 
umnisa‘filed a suit for possession of: her. 
share in the property purchased at auction 
by Mauladad Khan and for setting aside 
the sale on the ground that she was a 
minor at the time of the suit, and was not 
properly represented in suit. The Court of 
first instance gave a decree in her favour 
in 1899. That decree was reversed by this 
Court in 1902. Their Lordships of the 
Privy Council, on the 30th of July 1902, set 
aside the decree of this Court and restored 
that of the Court of first instance. On the 
22nd of February 1910 the present appel- 
lants filed an application which has 
given rise to this appeal to execute the 
decree against Musammot Rashid-un-nisa. 
In »aragraph 13 of their application they 
stated that the petitioners renewed the 
former, application for execution put in in 
1891. By this they are understood to mean 
that ihey wished to treat this application 
against Musammat  Rashid-un-nissa as a 
renewal of their application of 23rd April 
1891. The application was resisted on 
various grounds in the Court below. That 
Court held znter alza that the application was 
bad for want of a succession certificate, and 
secondly, that it was barred by limitation. 
The learned Subordinate Judge was of 
opinion that the application. before him 
could not be considered as an applicaticn for 
renewal of the former application of 1891, 
and that it wasin fact an entirely fresh 


` application for execution, We do not think 
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it neceesary to go into the question whether 
@ succession certificate was or was nob neces- 
sary before the appellants could successfully 
prosecute these proceedings. 
opinion that this application for execution 
fails on other grounds, and this renders any 
consideration of the first plea unnecessary. 
It is obvious that if this application, namely, 
that out of which this appeal has arisen, is 
& new application it is clearly beyond time 
and barred. In considering this point it is 
necessary to see the exact terms in which 
their Lordships of the Privy Council decreed 
the appeal of Musammat Rashid-un-nissa. 
This will be found in Rashid-un-nisa v. 
Mohammad Ismail Khan (1). It is there laid 
down that their Lordships agree with the 
Subordinate Judge that the appellants 
Musammat Rashid-un-nisa was never a party 
to any of these suits in the proper sense of 
the term. Her sister Musammat Ulfat-un-nissa 
was a married woman and, therefore, was 
disqualified under section 457 of the Code 
from being appointed a guardian of a minor 
in the suit, and Mauladad’s interest was 
obviously adverse to that of the minor. It 
follows, therefore, that the execution proceed. 
ingstaken out in which Musammat Rashid- 
un-nissa was nominally a pariy were of no 
effect as against her, andthey cannot in any 
proper sense of the term be revived as 
against her. The following cases were 
mentioned to usin support of the opposite 
argument: Moitn-ud-ain Khan v. Ohayju 
Singh (2); Rahim Ali Khan v. Phul Ohand(8); 
Issuree Dassee v. Abdool Khalak (4); Khatr-un- 
nissa v. Gaurt Shanker (5) and Virasami v. 
Athi (6). But the fact which we have set 
out above clearly differentiates the present 
ease from those cases. The present execu- 
tion proceedings are clearly  time-Darred. 
The appeal fails and is dismissed with costs 
which in this Court will include fees on the 
higher scale. 
Appeal dismissed. 

(1) 81 A. 572 ab p. 582; 3 Ind. Cas. 864; 19 M. L. J. 
681; 13 C. W. N. 1182; 10 C. D. J. 318; 6 A. L. J. 822; 
11 Bom. L. R. 1225; 6 M. L. T. 280. 

.(2) 2A. L. J. 276. 

(8) 18 A. 482, 

(4) 4 0. 415; 3 C. LUR, 46. 

(5) 3 A. 484. 

(6) 7 M. 595, 
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ALLAHABAD HIGH COURT. 
First APPEAL FROM Oeper No. 106 or 1911. 
November 8, 1911. 

Present: —Sir George Knox, Kr., Judge, and 
Mr. Justice Griffin. 
HARDWARI MAL-—-APPLICANT— APPELLANT 
versus 
Mg. ATHERTON WEST AND OTHERS— 
OPPOSITE PanTY— RESPONDENTS. 

Civil Proceduve Code( Act Y of 1908), O. XXX and 0. 
XXXIV, r. 1—Suit relating to firm property—Mortgage— 
Service of summons on the Manager, whether sufficient. 

A mortgage suit by or against a firm is on the 
same footing as other suits relating to properties 
of the firm, and service of summons or notice on 
the Manager of the firm is service on all partners 
of the firm. 

. First appeal from an order of the Addi- 
tional Subordinate Judge of Cawnpore, dated 
22nd of July, 1911. 

Mr. Satya Chandra Mukerjee, for the Appel- 
Jant. 

Mr. .4rundell, for the Respondents, 


: Judgment,—A suit was instituted in 
the Court of the Additional Subordinate Judge 
of Cawnpore. The plaintiffs are described 
as Mr. Atherton West, Mr. Aboyn West and 
Mr. Bertram West, and the defendants as 
Messrs, Baldeo Das, Kedar Nath, a firm carry- 
ing on business in partnership at Chatai 
Mahal, Cawnpore. The suit was based upon 
a mortgage-deed, dated the 3lst of January 
1910, duly registered. The mortgage. deed in 
its recital states that ibis an indenture made 
between Lala Murlidhar and Lala Nannhe 
Mal, sons of Lala Kedar Nath, by caste Agar- 
wala, residents of Chatai Mahal, in the city of 
Cawnpore, the proprietors of the firm of 
Baldeo Das, Kedar Nath, therein after called 
the mortgagors on the one partand Atherton 
West, etc., therein after called the mortgagees 
of the other part. Further on, it recites that 
the mortgagors hereby mortgage unto the 
mortgagees all the buildings, godowns, ete., 
ofthe Couperganj Ginning Factory together 
with all engines boilers, etc., thereto apper- 
taining and also all the buildings, go- 
downs, etc., of the Prince of Wales Cotton 
Press, together with all engines, etc., thereto 
appertaining. From the plaint itis abun- 
antly apparent that the intention of the 
plaintiffs was to sue thedefendants as part- 
ners of a firm and to bring to sale, if neces- 
sary, the property mortgaged by the firm, 
as the property of the firm. The summons 
which followed upon the plaint was serv. 
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ed upon Murlidhar, the chief partner and 
manager of the firm. No summons was issu- 
ed upon ihe second and remaining partner 
of the firm, Nannhe Mal. The final decree in 
the suit under Order XX XIV, rule 5, of Act V 
of 1908, was issued on the llth of February 
1911. On the 27th of April 1911 after sale 
proclamations had been issued Murlidhar 
made an application on behalf of the firm for 
postponement of the sale. This was granted 
and the 30th of June was fixed for sale. ‘A 
further application for postponement was 
made by Murlidhar on the 24th of June and 
wasrefused. Onthe 28th of June 1911 two 
applications were made by Hardwari Lal, who 
represented himself as being a partner in the 
firm and also a minor. One application was 
fcr postponement of sale. This was refused. 
The second was for restoration of the case to 
its original number under Order 1X, rule 13. 
The Additional Subordinate Judge refused 
this application also on the 22nd of July 1911. 
There was no appearance on behalf of the 
applicant when this application came before 
the Court. The Additional Subordinate 
Judge held that the application was not a bona 
fide application and that it was a time-barred 
application and herefused it. On the day 
that the application was refused, namely, the 


22nd of July Hardwari Mal put in a fresh’ 


application asking that the order of refusal 
just passed might be cancelled and the appli- 
cation restored to its original number. This 


was also refused on the 81st of July 1911. 


The Additional Subordinate Judge had con- 
siderable doubt whether he could entertain 
it at all, but, putting that aside, he held that 
Hardwari Mal had notice of the suit 
owing to service of the notice upon Murlidhar 
and that in such case, his application to set 
aside any ex parte decree could only be made 
within 30 days from the date of the decree. 
These two orders refusing to restore the* case 
are the subject of two separate appeals in this 
Court. lt is argued that the appellant Har- 
dwari Mal had not been made a party 
to the mortgage suit and had not notice of 
the same, that his representative Murlidhar 
was one whose interest was adverse to his, 
and that there could be no proper representa- 
tion in such acase. The learned Vakil who 
appeared for Hardwari Mal called our particu- 
Jar attention to the wording of Order XXXIV, 
rule 1. His contention was that as Har- 
dwari Mal had an interest in'the mortgage 
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security, he ought to have been joined as a 
pariy to the suit. The Code of 1908 has an 
Order, namely, Order XXX, which relates to 
suits by or against firms and persons carrying 
on business in names other than their own. 
Order XXI, rule 50, paragraph 1, contemplates 
execution being granted against any property 
of the partnership. Neither in Order XXX, 
nor in Order XXI does it make special provi- 
sion for such property where it has „been 
mortgaged by the firm in transactions by and 
on bshalf of the firm. fit had been contem- 
plated that the mortgage suits relating to 
such firms should be placed upon a footing 
other thar. the other properties of the firm, 
we should have expected to find provisions 
relating to such properties in one of the two 
orders set forth above. If careful attention 
be paid to the dates which we have set out 
above, it ig obvious that these applications by 
Hardwari Mal are mere devices to postpone 
the sale. Were it otherwise, we should find 
Murlidhar, in the applications pub in by him, 
making some reference to the fact that there 
were other persons who had an interest in 
the property besides himself. This being so, 
we agree with the Court below that the ap- 
plication is one which should not have been 
granted and we dismiss the appeal with costs 
including in this Court. fees on the higher scale. 
We also agree with the Subordinate Judge 
that the second application, if at all entertaiu- 
able, is barred by limitation and we dismiss 
tbat appeal also with costs which will include 
fees on the higher scale. 

The order of this Court passed on the 18th 
of September 1911, whereby the Subordinate 
Judge was tofix a date for sale after the 
30th of October requires no alteration. 


Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Seconp Civi, Appeat No. 866 or 1910. 
October 31, 1911. 

Present: —Mr. Justice Griffin. 
BHAGWANDIN AND OTHERS—PLAINTIFFS—. 
APPELLANTS 
corsus 
DEBI PARSAD AND OTHERS— DEFENDANT 


RESPONDENTS. 
Undivided paiti—Saie of his zamindari share by one 
of co-sharers-—W hether he becomes ew-proprietary tenant 
of all co-sharers—Right of one sharer to realize vent. 


Vol. KILI 


HARBANS RAI £. SRINIWAS RAO. 


A. and B. were co-sharers in an undivided patti. 
A sold his share to C. and became thereby an ex- 
proprietary tenant in respect of his sir holding: 

Held, that as the patti was undivided, A. became an 
ex-proprietary tenant of the entire body of co-sharers 
and that C. had not the exclusive right of collecting 
rent from him. 

Second appeal from the decision of the 
District Judge of Allahabad dated the 30th of 
May 1910. 

Mr. Haribans Sahai (with him Mr. Bajpai), 
for the Appellants. 

Dr. Tej Bahadur Sapru, for the Respond- 
ents. 

Judgment.—tThe plaintiffs are the 
proprietors of one anna share of patti 
Ramdayal. The defendants Nos. 2 to 4 owned 
the remaining 3$ anna share in the same 
pati. Their right to this share has been 
acquired by defendant No. 1, Debi Pershad. 


Defendants Nos. 2 to 4 were in possession of 
certain plots, some as sir some as khudkasht, . 
and some for a period of less than 12 years. 


The plaintiffs in this suit sought for a 
declaration of their right to collect their 
proportionate share of the rent payable by 
defendants Nos. 2 to 4 on the lands in this 
patti. 
plaintiffs’ suit only in so far as the plots in 
the possession of defendants Nos. 2 to 4 as 
non-occupancy tenants are concerned. The 
Courts below are of opinion that defendant 
Debi Pershad who has acquired the pro- 
prietary right of defendants Nos. 2 to 4 was 
alone entitled to collect the. rent payabie by 
defendants Nos. 2to 4 on the land held by 
them as ex-proprietary tenants. The plain- 
tiffs appealed and an objection also had been 
filed on behalf of the’ defendants. An issue 
was remitted by this Court to ascertain 
whether defendant No. 1 Debi Pershad had 
collected the entire rent from defendants Nos. 
2 to 4 hitherto, or whether the plaintiffs had 
been collecting their proportionate share of 
the rent payable by these tenants, The find- 
ing of the Court below on this issue is that 
the plaintiffs have been collecting their pro- 
portionate share of rent due from defendants 
Nos. 2 to 4 direct. This finding is in favour 
of the plaintifis-appellants. The learned 
Advocate who appears on behalf of the defen- 
dants supports the view taken by the Court 
below and contends that his clients, as pur- 
chasers of the rights of defendants Nos. 2 to 4, 
are entitled to collect the rent payable by 
these defendants on land held by them as 
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ex- proprietary tenants to the exclusion of the 
plaintiffs. Therightof the plaintiffs to a 
share in the profits is notdenied. In my 
opinion, this appeal must succeed. The 
patti is an undivided one. The defendant 
No. l acquired the proprietary rights of 
defendants Nos. 2 to 4. Thereupon, defen- 
Gants Nos. 2 to 4 became the ex-proprietary 
tenants of the entire body of co-sharers. No 
provision of law has been pointed out to me 
whieh confers on defendant No. l the 
exclusive right of collecting rent from defen- 
dants Nos. 2 to 4 in respect of land held by 
them as ex-proprietary tenants. No custom 
or contract to that effect has been pleaded. 
I allow this appeal, set aside the decree of 
the Courts below, and decree the suit for a 
declaration that the plaintiffs are entitled tu 
recover rent from defendants Nos. 2 to 4 to 
the extent of their share in respect 
of all the lands in the occupation of defen- 
dants Nos. 2 to 4 as tenants. The plaintiffs 
shall obtain their costs throughout. Costs 
in this Court include fees on the higher scale, 
Appeal allowed. 





ALLAHABAD HIGH COURT. 

First Civiu APPrAL No. 25 or 1910. 
October 30, 1911. 
Mr. Justico Karamat Husain and 

Mr. Justice Chamier. 
HARBANS RAI AND OTHERS— DEFENDANTS 

: — APPELLANTS 
versus 
SRINIWAS RAO KALIN AND OTHERS— 
PrAINTIFFS —RESPONDENTS. 

Mortgage of occupancy-holding executed prior to 
passing of Agra Tenancy Act (III of 1901)—éuwit for 
possession by mortgagee after the Act, whether main. 
tainable, 

Where an usufructuary mortgage of an occu. 
panqy-holding was executed and became in every 
respect complete and enforceable prior to the 
passing of the Agra Tenancy Act, 1901, but the 
mortgagor did not deliver possession thereof: 

Held, that the mortgagee could sue for possession 
even after tke passing of Act II of 1901 in a proper 
Civil Court. 

Harnandan v. Nakchhedi, A. W. N. (1903) 302; 
3 A. L. J. 691, distinguished. 

Babu Lal v. Ram Kali, 3 A. L. J. 40; A. W. N. 
(1906) 28; Brij MohanDas v. Algu, 26 A. 78, referred 
to. 

First appeal from the decision of the Sub- 
ordinate Judge of Ghazipur, dated the 16th 
August 1909, 


Present: 
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Mr. Govind Prashad, for the Appellants. 

The Hon’ble Dr. Sundar Lal (with him Mr. 
Gokul Prashad) for the Respondents. 

Judgment. 

Karamat Husain, J.— On the 3rd of October 
1887, Kalu Rai, Kaleshar Rai, Harbans Rai, 
Harprasad Rai, Ganga Rai and Madho Rai 
made & mortgage with possession in favour 
of Pandit Suba Rao. In paragraph 4 of 
the mortgage: deed they said,— 

“Out of the 4-anna share sold in the afore- 
said taluka the sir land in Mouza Harpur 
belonging to us, the executants, and apper- 
taining to the aforesaid share is under a 
deed of usufructuary mortgage, in possession 
of Mr. Charles, the owner of the indigo con- 
cern in Mouza Mahewa and in that of Chittu 
Khan and Usman Khan, residents of Zama- 
nia. The term of the said bond is to expire 
on the Purnmashi of Jeth Sudi 1293 Fasli. 
The amount ofthe jama in respect of the 
aforesaid land is not included in Rs. 4,208-7.-6. 
We shall get the said land redeemed 
within the aforesaid period and assign the 
same in accordance with the stipulations 
hereinunder specified to the decree-holder 
for making collections in respect thereof, 
to enable him to realize the amount due to 
him. In the event of default and connivance 
on the part of us, the executants, the dec- 
ree-helder shall, if assistance is given by 
us,. the executants, redeem the aforesaid 
moftgage personally and at his own cost take 
possession of the land himself. make collec- 
tions in respect thereof in accordance with 
the stipulations hereinafter specified.” 

The plaintiffs who are the representatives 
of the mortgagee with possession under the 
mortgage-deed dated the 8rd of October 
1887 instituted a suit for possession of the 
sir measuring 86 bighas, 13 biswas, lll dhurs 
of land in mouzu Harpur to which the stipu- 
lation set forth in paragraph 4 of the mert- 
gage-deed dated 3rd October 1857 related, 
"With the suit for the possession of other pro- 
perty we are not concerned in this appeal. 
In paragraph 10 of the plaint, the plaintiffs 
stated as follows:— 

“Tt appeared on inguiry that the lands in 
Mouza Harpur were the cultivatory holdings 
of the defendants, and the defendants could 
have put the principal mortgagee or the 
plaintiffs in actual possession thereof. But 
when the said persons did not make over 
the possession and even refused to pay the 
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rent entered in the papers, the plaintiffs 
brought a suit for arrears (of rent) against 
the defendants. At that time, the defendants 
represented themselves to be the owners of 
the said lands. The Revenue Court direct- 
ed the defendants to bring a regular suit, 
and the suit brought by the defendants 
was dismissed by the Civil Court on the 
14th of December 1928." 

Paragraph 11 is as follows: — 

"If the plaintiffs succeed in the suit" for 
arrears of rent, they shall get the rent for 
the three past years, according to their share. 
But in case the plaintiffs get the actual 
possession they shall make a large profit 
from the said land. According to the terms 
of the document, the plaintiffs are in every 
way entitled to get actual possession of the 
said lands.” mem 

The defendants Madho Rai, Ganga Rai 
and others, in their written statement with 
reference to the holding in dispute made the 
following statement; — "It is admitted that 
the land in Harpur is an occupancy-holding; 
but itis not admitted that the defendants 
could deliver possession thereof. The faci 
that posseszion was not delivered is admit- 
ted. Theclaim in respect of the land in 
Harpur is wrong for this reason also that 
jt is an oceupancy-holding. The relation of 
landlord and tenant exists between the par- 
ties and a civil suit cannot be brought in 
respect thereof. The defendants have been 
in possession of the land in Harpur since 
1896. Asa matter of policy, the plaintiffs 
have not entered in the plaint, the time of 
the commencement of the defendants’ pos- 
session.” | 

The written statement of Harbans Rai 
and others contains the following state- 
ment:— , 

“The cause of action arose in 1597 and 
1898 as alleged by the plaintiff. Even if 
there were any right, i& became extinob on 
account of delay." 

One of the issues framed by the Court 
below was,— Is the claim in respeot to item 
(a) (č. e, the eultivatory holding, measur- 
ing 86 bighas, 13 biswas and lli dhurs in 
Mouza Harpur) cognizable by a Civil 
Court?” 

The finding of the Court below on this 
point is in the following terms:— 

“The objection as to the jurisdiction of a 
Civil Court to entertain the suit is based on 
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the fact that the plaintiffs sued the defend- 
ants as tenants and obtained a decree for 
arrears of rent. Itis argued that the de- 
fendants, being the plaintiff’s tenants in res- 
pect of the land claimed, cannot be dispos- 
sessed by a suit in a Civil Court. It may 
be said in reply that the suit is not for 
ejectment of the defendants as tenants but 
is one for possession as mortgagees. Before 
the Jenancy Act came into force, usufructuary 
mortgages of occupancy land were recogn'zed 
as valid and there was nothing to show that 
these mortgages could not be made by a 
tenant in favour of his zemzndar. The plain- 
tiffs could havé got no relief on their cause 
of action in the Revenne Court and the suit 
is clearly cognizable by a Civil Court.” 

Having come’ tothe conclusion that the 
suit was cognizable by the Civil Court, the 
Court proceeded to determine how much 
óf 36 bighas, 13 biswas and lll dhurs was 
mortgaged with possession to the plaintiffs’ 
predecessor-in-title and found that the only 
evidence produced by them showed that an 
area of 20 bighas, 6 biswas and 18 dhurs of 
sir was mortgaged. That Court, therefore, 
gave the plaintiffs a decree for the recovery 
of possession of 20 bighas, 6 biswas and 18 
dhurs of strland in Mouza Harpur. 

The defendants come to this Court, and 
out of the five ‘pleas in the memorandum 
of appeal, the first and the second pleas are 
pressed by théir learned Vakil. In support 
of the second plea, the substance of his 
argument is that, although the mortgage 
with possession of the holding was executed 
prior to the Agra’ Tenancy Act (II of 
1901) which came in to force on the Ist of 
January 1902, yet asthe possession of the hold- 
ing in suit was not taken by the morigagors 
and delivered to the plaintiffs till after the 
coming into force of that Act, no suit for 
possession of the holding could be instituted. 
In support of this contention he relies on 
the remark of Stanley, C. J., in Harnandan 
Rat v. Nakchhedi Rat (1). The learned Chief 
Justice is reported to have made the fol- 
lowing remarks:— 

“Tt is contended that as no default was 
made until the 22nd of June 1902, and that 
Cate was subsequent to the passing of Act 
JI of 1901, this deed did not operate as 
a deed of mortgage until after Act II of 


1901 had found its place in the statute book 
(1) A. W. N. (1906) 302; 3 A. L, J, 691. 
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and the contention of the learned Counsel for 
the respondent is, that the language used in 
the deed shows that it was only a money 
bond in its inception and did not operate 
aud was not intended to operate as a deed 
of usufructuary mortgage until the date 
on which default was made. After care- 
fully considering the words used in the deed, 
we agree with the interpretation which re. 
spondent’s learned Counsel puts upon the 
deed.” 

This ruling, in my opinion, has no applica- 
tion to the facts of the present case. In the 
case before us there is nothing to show 
that the mortgage of the 3rd of October 
1887 was not a complete and enforcible deed 
prior to the coming into force of Act IT of 
1901. The portion of the deed which I 
have already quoted very distinctly shows 
that that deed was operative according to 
the stipulations of the mortgagors in Jeth 
Sudi 1295, Fasli. The allegations in the 
written statement of Madho Rai and others 
distinctly show that they have been in 
possession of the land in Harpur since 1896 
a date long before the date on which the 
Agra Tenancy Act came intooperation. Thus, 
there is no force in the contention of the 
learned Vakil for the appellants that the 
plaintiffs cannot sue now to obtain posses- 
sion of the occupancy-holding. In Baby 
Lal v. Ram Kal: (2) Banerji, J., observes:—- 
The Act cannot have retrospective effect and 
if what the tenant did was valid under the law 
which was in force atthe time when the 
mortgage was made and if the mort. 
gagee was entitled to enforce his 
mortgage before the passing of the new 
Act, he would beequally entitled to do so 
after the passing of that Act.” 
` The above remarks contain a sound pro- 
position of law. I, therefere, hold that in the 
present case the representatives of the 
mortgagee with possession are entitled to 
enforce their mortgage. 

The first plea taken by the learned Vakil 
for the appellants is that the relation of land. 
lord and tenant exists between the plaintiffs 
and defendants and, that being so,the plaintiffs 
cannot oust the defendants from the actual 
possession of the holding in suit through a 
Civil Court. In support of this proposition 
herelies on the allegations made by the 


plaintiffs in paragraphs Nos. 10 and 11 of thei 
(2) 8 A. L. J. 40; A. W. N. (1906) 28, = 
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plaint and also on the judgments of the Subor- 
dinate Judge dated the 14th of December 1908 
to be found on page 81 of the respondents’ 
book. The material portion of the judgment 
- of the Subordinate Judge is in the following 
terms:— 

"It appears that at the last Settlement 
Phenku Rai, the father of the plaintiffs, was 
the occupancy-tenanit of the plots in ques- 
tion and the plaintiff admits that he has 
succeeded to the rights of his father. Sub- 
sequently, he and several others acquired the 
zemindart interest in the share in whick the 
lands lie and then all of them gave a usu- 
fructuary mortgage of the zemindarz interest 
to one Suba Rao who is now represented by 
the defendant. I thus find that the plaintiff 
is a tenant of the holding. He is recorded 
as such even at the recent partition of 1905. 
He does not become a zemindar because he 
purchased a fractional share of the zemindari 
io which the land appertains. The suib is, 
therefore, dismissed with costs." This judg- 
ment, in the absence of anything to the 
contrary, shows that the defendants when they 
mortgaged their holding on the 3rd of October 
1887 to Suba Rao were the tenants of this 
holding and not the owners of it. That 
being so, the allegation of the plaintiffs in 
paragraphs Nos. 10 and 11 of the plaint that 
the defendants are their tenants is-not specific 
enough to show that at the time of the 
mortgage they were the owners of these plots, 
` and that after the mortgage the relation of 
landlord and tenant between the parties came 
into existence by any act of the plaintiffs and 
ifat the date of the mortgage, the defendants 
were the tenants and if they mortgaged their 
holding to the predecessor-in-title of the 
plaintiffs, the plaintiffs are evidently entitled 


to institute a suit for possession as mortgagees 


in the Civil Court. Such a suit cannot be 
cognizable by a Revenue Court. . 

For the above reasons, I would dismiss the 
appeal with costs, including in this Court fees 
on the higher scale. 

Chamier, |, —T agree that the appeal should 
be dismissed. 1 wish to adda few words. 

The suit is for possession of land on the 
basis of an usufructuary mortgage made in 
Oetober 1887. At the date of this mortgage 
the defendants were tenants or occupancy- 
tenants of the land. Theland was mortgaged 
to other persons. The defendants undertook 
to rcdeem the land and give the plaintiffs’ 
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predecessors possession at the end, of Jeth 
1295, Fasli* From the written statement it 
appears that the defendants got possession of 
the land in 1896 A.D. That was before the 
passing of the Agra Tenancy Act.’ Before 
that Act was passed an  usufructuary 
mortgage of his holding by a tenant-at-will 
or oceupancy-tenant could be enforced ina 
Civil Court, Brij Mohan Das v. Algu (8). Ac- 
eording to the view expresed in Harnandan Rat 
v. Nakchedt Rai (1), mortgage by an aceufancy 
tenant made before the passiug of the Agra 
Tenancy Act, may in certain circumstances be 
affected by the Act. But, according to the 
case just cited and according to Babulaly. 
Ram Kalí2), the mortgage in question in 
thé present case is not affected by the Act 
because the mortgage took effect and gave 
the plaintiffs a right to claim possession 
before the Act was passed. The passing of 
the Act did not deprive the plaintiff of this 
right. : 

The question whether this suit is 
maintaingble in the Civil Court seems to me 
to be free.from difficulty. The defendants 
were tenants ab the date of the mortgage. 
This isa sui& on & mortgage and I see no 
reason why the plaintiffs should be deprived 
of their right to enforce the mortgage merely 
because they made an attempt to recover rent 
from the defendants. They were met by the 
plea that the defendants were mortgagors and 
the plaintiffs mortgagees of the land. We do 
not even know whether the plaintiffs’ 
attempt to recover rent was successful or not. 
I agree that the appeal be dismisséd with 
costs. . ; 

By tHe Oourt.—The order of the Court is 
that the appeal be dismissed with costs which 
in this Court will include fees on the higher 
Scale. e 


Appeal dismissed. 


(3) 26 A. 78. 


Vol. Xii] 
SOMASUNDRAM CHETTY V. BAPPU. 


MADRAS HIGH COHRT. 

Seconp Civi Apesan No. 1499*or 1909. 
September 28, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Phillips. 
SOMASUNDRAM CHETTY AND OTHERS— 
APPELLANTS 
versus 


BAPPU alias RAMIAH AND OTHERS— 


: RESPONDENTS, 

Trespass —Encroachment on plaintifs wall —Ab- 
sence of proof of damage—Injunction, right to—De 
minimus ncn curat lex—Specific Relief dct (I of 
1877), ss. 64, 55 

Where it was found that defendant encroached 
on plaintiff's wall but the plaintiff was not able to 
. prove any particular damage: 

Held, Per Phillips, J., that plaintiff was not en- 
titled to & mandatory injunction, but only to some 
damages. 

Though a plaintiff is generally entitled to in- 
junction in addition to damages ina case of tres- 
pass on his immoveable property, yet where he 
has not proved the extent of the encroachment 


or that he has suffered any material injury, an.in-. 


jonction should be refused. 

Gaskin v. Balls, L. R. 18 Oh. D. 324; 28 W. R. 552, 
distinguished. 

. Shamnugar Jute — Factory Co. v. Ram Narain 
Chatterjee, 14 C. 189 and Benode Coomaree Dossee v. 
Soudaminey Dassee, 16 C. 252, referred to. 

< Per Abdur Rahim, J.— 

Though an injunction is a remedy in equity that 
can be granted or refused at the Court's discre- 
tion, in a case of continuous trespass on plaintiff’s 
immoveable property amounting to an ouster of the 
plaintiff from the land encroached upon and plain- 
tiff has not been guilty of laches, the plaintiff would 
be entitled to ejectment of defendant and manda. 
tory injunction in additionto damages, even though 
there was no material injury suffered by him. 

An Appellate Court which finds that there was 
some encroachment on plaintiff's land, is bound to 
find the least extent of the encroachment, if it could 
not fina the actual extent of the encroachment. 

The masin de minimus non curat les has no ap- 
plication to the law of trespass. 

Benode Coomaree Dossee v. Souda-niney, Dossee, 16 
C. 252 and Bayson v. Deane, 22 M. 251, considered. 


Second appeal against the decree of the 
District Court of Madura, in A. S. No. 111 
of 1909, presented against the decree of the 
District Munsif of Dindigal, in O. S. No. 587 
of 1905. 


Mr. O. V. Anantakrishna Alyar, for the Ap- 
pellants. 


Mr. C. S. Venkatachariar, for the Respond- 
ents. 


, Judgment. 
Abdur Rahim, J,.— The suit was to obtain a 
decree directing the defendants to demolish 
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at their cost the wall built by them on the 
plaintiffs wall, anda permanent injunction 
restraining the defendants from interfering in 
any manner with the plaintiff's wall and also 
for damages. The District Munsif found 
that the defendants had cus away about 2 
inches of the breadth of the plaintiff's para- 
pet wallon the northern side between the 
points C and D, in the Commissioner's plan, 
down to a certain depth and along a length 
of about 16 feet and built their parapet wall 
resting it to that extent on the rest of the 
plaintiff's parapet wall and on the main wall 
of the plaintiff’s house on which the plaint- 
iff’s back wall stands. In accordance with 
that finding, the Munsif granted an injunction 
directing the defendants to remove the wall 
to the extent of the encroachment and also 
restraining them from farther interfering with 
the plaintiffs wall in question. He also 
found that no actual damage had been sus- 
tained by the plaintiffs and disallowed the 
plaintiff’s claim for damages. 

In appeal, the District Judge was of opi. 
nion that even on the facts found by the 
Munsif the plaintiffs were not entitled to 
injunction, mandatory or prohibitive; because 
the defendants have at most committed a 
technical trespass by which no inconveni- 
ence whatever is caused to them and, there. 
fore, all that the plaintiffs are entitled to is 
nominal damages. 

The District Judge, in my opinion, is quite 
wrong in his view of the law. What is argued 
in support of this view is that injunction is a 
discretionary remedy and should not be 
granted even ina case of trespass when no 
damage has been caused, or the damage 
caused to the plaintiff is so small as to be 
negligible. Now, there can be no doubt that 
injunction being a remedy in equity, the 
Court is vested with a discretion to grant or 
to fefuse it according as the equity of the 
particular circumstances of a case may re- 
quire. But that discretion has to be exer. 
cised on proper judicial grounds. Here is a 
case of continuous trespass practically 
amounting to ouster of the plaintiff from the 
land encroached upor, which, itis found, is 
the property of the plaintiffs and was in 
their possession at the time of encroachment. 
The plaintiffs are entitled to possession of 
the land free from the encroachment. What 
would be their remedy at law? Ejectment 
and also damages if any and not merely 
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damages, as appears to be assumed by 
the learned Judge, which assumption is 
also the basis of the arguments advanced in 
support of his judgment. 

In addition to ejectment, the plaintiffs 
would also be prima facie entitled to damages, 
at least to the extent of the costs which 
have to be incurred to remove the structure if 
they did nob prove any other damage. 
There may be case of continuous trespass on 
a man’s land in which no actual and present 
damage can be proved, but I see no warrant 
for the position that merely because no dama- 
ges is proved, therefore, a trespesser cannot be 
ejected. Suppose I havea piece of waste 
land, and a person with no sort of excuse or 
justification wrongfully takes possession of 
it and erects a building thereon without 
my. knowledge, could it be said that I should 
not be allowed to eject the trespasser be- 
cause the land was bringing me no income? 
Tam unable to show that I sustained any 
actual and present damage by the trespasser 
building on it. Let us go further and sup- 
pcse the trespasser wishes to pay me n hand- 
some rent and I choose to refuse it. To say 
that in such a case I should not be entitled 
to recover possession of my land would be 
striking at the foundation of rights of pro- 
perly. And, yet, that is the logical result 
of the view held by the lower Appellate Court 
which the Pleader for the respondents has 
strenuously supported. In a case like this 
the question might well be raised whether 
the proper remedy is ejectment or injunction, 
but the respondents fur obvious reasons raise 
no such question, for they would not be 
better off if the Court granted ejectment. In 
fact, as between ejectment and mandatory in- 
junction, the latter would be more favourable 
to the respondent for they might try if pos- 
sible to remove so much of their wall as rests 
upon the plaintiff’s wall without destroying 
the rest of it, or they might, perhaps, remove 
the encroachment at a less cost than would 
be incurred by the appellants. 

The Vakil for the respondents has relied 
upon the well-known cases which lay down 
the general proposition that the Court would 
not ordinarily grant mandatory injunction 
if damages would be adequate remedy, of 
which Benode Coomaree Dossee v. Soudaminey 
Dossee (1) and Boyson v. Deane (2) are ex- 

(1) 16 C. 252, 

(2) 22 M. 261. 
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amples. This rule is embodied in sections 54 
and 55 of the Specific Relief Act. I may 
mention that it is not necessary to consider in 
this case whether there is any substantial 
difference between the law enacted in those 
sections and the rule of English law on the 
point is suggested in Boyson v. Deane (2). I 
am inclined to doubt whether there is any 
such difference, but itis not necessary to 
decide that point in this case, because it was 
found by the District Munsif that there ‘was 
no acquiescence or delay on the part of the 
appellants and that finding was not impugned 
in the appeal to the District Judge. 

I must, therefore, accept that finding as 
final for the purposes of this appeal, In this 
case, therefore, which is one of continuous 
trespass, where the defendants’ action has no 
justification or excuse, and the plaintiffs have 
not been guilty of any laches. or delay in com- 
ing to Court, as the finding is and the facts 
amply show, the proper remedy is injunction 
aud mere damages would not obviously bə 
an adequate remedy. The fact that no actu- 
al damage can be shown isin itself a good 
ground in cases of this nature for the granting 
of injunction. I may also observe that the 
necessity for injunction becomes all tle 
greater and not less by reason of the fact 
that the defendants had, before the wall in 
dispute was built, encroached to a small ex- 
tent at another part of plaintiff's parapet 
wall by another wall running north to sonth 
built by the defendant. 

The finding of the District Judge as to the 
extent of the encroachment cannot be said to 
be satisfactory. The District Munsif found 
that it was 2 inches. The District Judge, in 
paragraph 2 of his judgment, says that this 
finding is open to doubt; in paragraph 3, he 
says thas it would appear that the encroach- 
ment was half an inch along the line 
CD; in paragraph 4 he suggests that the 
encroachment was two inches and in para- 
graph 5 he concludes by saying that there has 
been some slight encroachment but that the 
extent of the encroachment has not been 
clearly made out. It may be that what the 
learned Judge means is that, while in his 
opinion, the encroachment cannot be less 
than one-half an inch, he is unable to hold 
positively eitber that it is 2 inches as found 
by the District Munsif or that it is not 2 
inches. But this is not made clear, As an 
Appellate Court, the way he ought to have 
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regarded the question was whether the find- 
ing.of the District Munsif on the point was 
wrong. If he was unable to hold that the 
finding was wrong, his duty was to confirm 


such finding. Further, the District Judge 


having found that there was some encroach- 
ment he ought to have found what in his 


opinion, was the least extent of the encroach- 


ment if he could not find the exact extent of 
the ancroachment. I may observe that the 
maxim “De minimus non curat lex” has no ap- 
plication to the law of trespass. See Clark 
d; Lindsell on Torts, 4th Edition, p. 343. 

I should, therefore, direct the District Court 
of Madura to submit a fresh finding, having 
regard to the above observations, on the 
question “to what extent has the defendants! 
wall. been built on the plaintiff's parapet wall 
between the points C and D iu the Commis- 
sioner’s plan." ` 5 

As my learned brother is for confirming the 
judgment of the lower Appellate Court this 
appeal. is dismissed with costs under sec- 
tion'98, Civil Procedure Code. 

Phillips, J—This is a case of trespass upon 
the plaintiffs wall. The District Munsif 
gave a mandatory injunction but the Dis- 
trict Judge set aside his decree and awarded 
Rs. 10 damages. In cases of trespass upon 
immoveable property a plaintiff is generally 
considered to be entitled to an injunction and 
not, merely to damages, but the circumstan- 
ces of this case are scmewhat peculiar. The 
first defendant is said to have built a wall 
expanding over a portion of the plaintifi’s 
wall. The District Munsif found that there 
was an encroachment to the extent of 2 


inches, but the District Judge has found that: 


the plaintiff has not. proved the actual ex- 
tent of the encroachment although he appears 
to think that the encroachment is Half an 
inch wide. Some time before the suit wall 
was built; the defendant had built a wall 
north to south which appears to have en- 


eroached upon the plaintiff's wall to same. 


extent, and the Commissioner reports that 
the present wall does not extend farther than 
that wall, to which the plaintiff took no ob- 
jection. It has also been found that the 
plaintiff has not suffered materialinjury. In 
view then of the difficulty that would ba 
experienced in framing an injunclion ina 
case where the extent of encroachment has 
not been proved, I think this is a case where 
an injunction should be refused. It does not 


appear that the plaintiff took any action 
until the work was completed and a Court 
will rarely interfere to pull down a building 
which has been erected without objection, 
Gaskin v. Balls (3). That was, no doubt, a 
case of breach of covenant and not of tres- 
pass upon immoveable property, but as the 
Court is vested with a descretion under sec- 
tion 54 of the Specific Relief Act, it cannot 
be contended that an injunction must neces- 
sarily be granted against a trespass under 
all circumstances for in exercising its discre- 
tion the Court cannot exclude all considera- 
tion of the extent of damages which would 
be caused to either party by refusing or 
granting the injunction vide, Shamnugar 
Jute Factory Co., v. Ram Narain Ohatterjee 
(4) and Benode Coomaree Dossee v. Souda- 
miney Dossee (1). In this case, I think, the 
District Judge rightly refused an injunction 
and would dismiss this appeal with costs. 


Appeal dismissed. 
(3) L. R. 13 Ch. D. 324; 28 W. R. 552. 
(4) 14 C. 189. 





(s. c. 6 S. L. R. 89.) 
SIND JUDICIAL COMMISSIONER'3O 
COURT. 
Civi, Soir No. 74 or 1911. 
June 12, 1911. 

Present —Mr. Crouch, A. J. C. 
Messrs. JAMES FINLAY AND Co.— 
PLAINTIFFS: 
versus 


Tae Firx or ASUDAMAL HARBHAG. 
WANDAS— DEFENDANTS. 


Arbitration —Umpire, duties of—Award—Decision 
on notes of arbitrators without hearing parties— 
Costs—Amount not specified in award—Costs of filing 
award outside the province of arbitrators—Arbitration 
Act (IX of 1899), s. 11, Sch. I, para. IX. 

Theeduties of an Umpire appointed by arbitrators 
in case of their disagreement are indistinguishable 
from those ofa single arbitrator. He must give 
reasonable opportunities to the parties to appear 
before him to state their case and adduce evidence. 

Within reasonable limits, he must take such evi- 
dence as each party offere. 

Salkeld, In re, (1841) 10 L. J. (Nn. s.) Q. B. 22; 12 
A. & E. 767; 4 P. & D. 732, followed. 

If the parties clearly agree that the Umpire shall 
decide on the notes of the arbitrators alone, his 
award will ordinarily be upheld. 

Firth, In re, (1850) 19 L. J. Q. B. 169; 1 L. M & P. 
63; Jenkins v. Leggo, (1842) 11 L.J. Q.B. 71; 1 D. 
(N. s.) 277; 6 Jur. 397, followed. 

But where there has been no such agreement and 
the judgment of the Umpire has proceeded on 
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materials which the parties have had no opportunity 
of commenting on, such a decision is against the 
principles of justice and equity. 

Brook, In re, (1864) 83 L. J. C. P. 240, 15 C. B. 
(x. s.) 408; 10 Jur. (xN. s.) 704; 10 L. T. 378, followed. 

Where the  arbitrators or Umpire award costs 
without specifying the amount, the award is bad for 
uncertainty. 

Except in cases of special agreement, the authority 
of anarbitrator as to costs is limited to costs of 
the reference and award. All costs incurred in the 
process of obtaining an order from the Court for 
filing the award are within the discretion of the 
Court and are outside the province of the arbitra- 
tor. 


Mr. Isarsing Hazarising, for the Plaintiffs. 
Mr. Rupchand Bilaram, for the Defen- 
dants. 


Judgment.-— This is an application to 
file an award under the Indian Arbitration 
Act. 

By a reference bearing date the 29th 
October 1910 the parties referred a claim of 
Rs. 18.1.0. 

Messrs. Thorburn and Clayton, being 
unable to agree, appointed Mr. H. H. 
Sawyer as Umpire (Exhibit B) and each 
arbitrator forwarded to him his suggested 
award, 

No notice of this appointment was given 
to either party, either by the arbitrators or 

by the Umpire. The Umpire held no meet- 
ing, and gave no opportunity to either party 
to appear before him or to adduce evidence, 
The suggested awards forwarded to the 
Umpire were not shown to either party. 

On the 25th January 1911 the Umpire 
delivered his award, granting to plaintiffs the 
full amount of their claim. 

The last paragraph of the award runs as 
follows:— 

“That arbitrators’ and Umpire’s fees of 
Rs. 25 each, or amonnting to Rs. 75 ir 
aggregate, be paid by James Finlay &*Co., 
Ltd., halt of which amount is to be recovered 
by them from Asudamal Harbhagwandas 
together with any other costs of this arbitra- 
tion including stamped papers and all expenses 
in filing this award in Court." 

All the facts, as above stated, have been 
either admittted or proved. 

Defendants object to the award on the 
following two grounds :— 

1. The Umpire was guilty of misconduct 
in not giving a notice of his appointment, in 
not holding a sitting, and in not giving 
an opportunity to the defendants of 
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adducing their evidence or of arguing the 
case. : 

2. ‘fhe order of the Umpire with regard to 
costs of the Court is ultra vires. 

Both these objections must be upheld. 

The duties of an Umpire appointed under 
a reference such as we have in this case, 
are indistinguishable from those of a single 
arbitrator. He must give reasonable 
opportunity to the parties to appear before 
him, to state their case, and adduce evidence. 
Within reasonable limits, he must take such 
evidence as each party offers. Salkeld, 
Inve (1). 1f the parties clearly agree that 
the Umpire shall decide on the notes of the 
arbitrators alone, his award will be 
ordinarily upheld. Firth, In re (2) and 
Jenkins v. Leggo. (8). But where there 
has been no such agreement and the 
judgment of the Umpire has pro- 
ceeded on materials which the parties have 
had no opportunity of commenting on, such a 
decision is against the principles of justice 
and equity. Brook, In re (4). 

As the award when filed is, unless set aside 
or remitted, enforceable as a decree, it 
must be complete and certain. If it award 
that any sum of money be paid, that amount 
must-be definitely stated. If costs are grant- 
ed, the award must specify their amount. 
Where the arbitrator or Umpire award costs 
without specifying the amount, the award is 
bad for uncertainty. f 


The authority of the abitrator as to costs 
is limited except in caseg of special agreement 
to "costs of the reference and award,” (para. 
IX of Ist Schedule, Arbitration Act). The 
costs and charges of filing. the award are a 
Separate matter, and are distinguished in 
section 11 of the Act. Under the rules 
of this Court, the award is filed by present- 
ing a petition, and the Act gives power. to 
the Court to pass orders on thia petition, ‘on 
such terms as to costs asit may think fit.” It 
is clear that, under the Act, all costs incurred 
in the process of obtaining an order from 
the Court, are within the discretion of the 
Court, and are outside the province of the ar- 


(1) (1841) 10 L. J. (x. s.) Q. B. 22; 12 A. & E. 7675 
4 P. & D. 732. 

(2) (1850) 19 L. J. Q. B. 169; 1 L. M. & P. 63. 

9 (1842) 11 L. J. Q. B. 71; 1 D. (x. s.) 277; 6 Jur. 
397. 

(4) (1864) 38 L. J. C. P. 246; 16 C. B. (N. s.) 403; 
10 Jur. (N. 8.) 704; 10 L. T. 278, $ 
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bitrator. Practically, ib is impossible for the 
arbitrator to grant costs of filing the award, 
for, he cannot know at the date of his award 
what these costs will amount to. 

It is impracticable to remit the award back 
to Mr. Sawyer, as he is nob now in India. 

I set aside the award. 

With the acquiescence of the parties I 
appoint Mr. G. Wilson of Donald Graham & 
Co. *Umpire to decide all questions included 
in the original reference to Messrs. Thorburn 
and Clayton. 

As [ consider that plaintiffs were to blame 
in filing an award which they must be pre- 
sumed to have known could not be upheld, 
they must bear all costs of these proceedings. 


Award set aside. 





(s. c. 6 S. L. R. 92.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. - 

Civi, REFERENCE No. 41 or 1910. 
June 19, 1911. 
Present:—Mr. Pratt, J. O., and 
Mr. Crouch, A. J. O. 
DIPCHAND 
versus 


SAHIBDINO 

Civil Procedure Code (Act V of 1908), Sch. Il, para. 
21 (1)— Arbitration without intervention of Court—Duty 
of Court before filing award—“Matter,” meaning of 
— Real difference between parties— Arbitration Act (IX 
of 1899), Sch. II, Form III—Reference of future differ- 
ences —Jurisdiction — Cause of action. 

In the case of an arbitration without the interven- 
tion of the Court under paragraph 21 (1) of Schedule 
II, Civil Procedure Code, 1908, the Court should, 
before passing a decree in terms of the award, be 
satisfied that there was a bona fide referqnce due 
to a real difference between the parties. 

Re Carus- Wilson and Greens, (1887) L. R. 18 Q. B. 
D. 7; 55 L. T 834, 85 W. R. 43; 58 L. J. Q. B. 530; 
Re Hopper, (18607) L. R. 2 Q. B. 367; 8 B. & 8. 100; 36 
L.J. Q. B. 97; 15 L. T. 566; 15 W. R. 443; Collins v. 
Collins, (1859) 28 L. J. Ch. 184; 26 Beav. 306; 5 Jur. 
(x. s.) 80; 7 W. R. 115; Bos v. Helsham, (1866) 2 
Exch. 72; 4 H. & C. 642: 36 L. J. Ex. 20; 15 L. T. 481; 
16 W. R.259; Re Dawdy, (1855) 15 Q. B. D. 426; 54 
L. J. Q. B. 674; 63 L. T. 800, relied upon. 

The word “matter” in paragragh 20 (1), Schedule 
Il, is no wider than the expression “matter in differ- 
ence” used in paragraph 1 of the same Schedule. 

Per Pratt, J, C.—Alühough, by a submission under 
the Arbitration Act, parties may agree to refer 
future differences to arbitration, yet Form IIT, Sche- 
dule II of the Act makes it clear that no actual refer- 
encecan be made until such differences have arisen 
&nd unless they are still subsisting. | 
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A party has no right of recourse to a Court of 
law unless his plaint discloses a cause of notion, 
that is, an averment that a right of his has heen 
infringed or denied by the defendants, 

Kowasji v. Hormasji, 6 Bom. L. R. 782 and Wake v. 
Conyers, 1 W. and T. L. C. 782; 1 Eden. 331; 3 Cox. 
860, relied upon. 

Reference made by the Subordinate Judge, 


Shikarpur. 
Judgment. 


Pratt, J. C —The point of law submitted to 
us for decision is whether in the case of an 
arbitration under the Civil Procedure Code 
without the intervention of the Court 
paragraph 21 (1) of the Second Schedule 
requires the Court to be satisfied that thera 
has been a bona fide reference due to a real 
difference between the parties. 

On the facts of the case, the lower Court 
was of opinion that there was no dispute 
between the parties and that the object of 
reference was merely to convert an agree- 
ment into a decree and so prevent future 
litigation. By bona fide reference the Sub- 
Judge, therefore, means a reference for the 
purpose ofsebilingan existing dispute: and 
nob for the purpose of preventing future dis- 
putes. 

The law on this point seems to me very 
clear. A party has no right of recourse to 
a Court of law unless his plaint discloses a 
cause of action, z. e., an averment that a right 
of his has been infringed or denied by the 
defendant. For instance. a party may not 
come to Court simply for the purpose of 
getting a confused boundary settled, for the 
Court will not perform the function of a 
Surveyor. See Kmwasii v. Hormasji (1). 

[In Wake v. Oonyers (2) Lord Northington 
said that in such a case the Court had simply 
no jurisdiction. But if the plaintiff stated 
what, his boundary was and that the de- 
fendant had trespassed within it a suit would 
lie in ejeetment. 

So in arbitration —for the fanetion of an 
arbitrator is quasi judicial and the fact of an 
existing dispute is as essential to the con- 
stitution of an arbitration as a cause of action 
to a Civil suit. 

This point is very clearly laid down in 
several English cases which distinguish 
appraisement from arbitration. I shall 
refer only to one of these. 


(1) 6 Bom. L. R. 782. 
(2) 1 W. and T. L. O. 782; 1 Eden, 881; 2100x, 360, 


64Q 
DIP CHAND v. SAHIB DINO. 


This is the ease of Re Carus-Wilsox and 
Greens (8). There was a contract for the 
sale of land which provided that each party 
should appoint a valuer to fix the price; the 
valuers were to appoint an umpire, and in 
case of difference between the valuers the 
price was tobe settled by the umpire. The 
valuers were unable to agree as to the 
price—whieh was then fixed by the umpire. 
It was held that the umpire’s decision was 
notan award,on the ground that he was 
only substituted for the valuers to do that 
which the valuers had failed to do and that 
he was not appointed to settle a dispute 
which had arisen. The Court was unanimous 
on this point. Lord Esher said: “I think that 
this case was clearly not one of arbitration 
and that it falls within the class of cases 
where a person is appointed to determine a 
certain matter, such as the price of goods, 
not for the purpose of settling a dispute 
which has arisen, but of preventing any 
dispute. At the time when the umpire 
was appointed it cannot be pretended that 
any dispute had arisen.” Lindley, L. J., said: 
“A valuer may be, in one sense, called an 
arbitrator but not inthe proper legal sense 
of the term. In the ordinary cases of arbitra- 
tion there is a dispute which is referred. 
The object of valuation, on the other hand, 
is to avoid disputes." Lopez, L. J., said: 
“HĦeisnot called in to settle judicially any 
maiter in controversy between the parties. 
No such controversy in fact existed. He is by 
the exercise of his knowledge and skill to 
make a valuation of the timber the object 
being to prevent disputes from arising, not to 
settle them after they have arisen.” | 


The word “matter” in paragraph 20 (1) 
Schedule IJ, Civil Procedure Code, must be 
understood as used in reference to the subject- 
matter inthe mind of the Legislaturee and 
strictly limited to it(Maxwell, p. 75). It is no 
wider than the expression ‘matterin difference’ 
used in paragraph (1) of the seme Schedule. 


No doubt by a submission under the 
Arbitration Act parties may agree to refer 
future differences to arbitration, but Form 111 
of Schedule II of the Act makes it clear that no 
actual reference can be made until such differ- 
ences have arisen and unless they are still sub- 
sisting. 

(8) (1887) L. R. 18 Q. B. D. 7; 55 L. T. 864; 35 W. 
R. 48; 56 L. J. Q. B. 530, 
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I would, therefore, answer the question 
referred as follows: — Under paragraph 21(1) o£ 
the 2nd Schedule to the Civil Procedure Code 
the Court must satisfy itself that there was 
a matter in difference between the parties 
existing ab the time of the reference to 
arbitration. 

Crouch, A, J. C.—T agree in the answer given 
by the learned Judicial Commissioner and 
am of opinion thata Court should not hold 
that a matter has been “referred to arbitration” 
within the meaning of paragraph 20 of the 2nd 
Schedule, Civil Procedure Code, unless some 
question which may fairly be termed “a 
matter in difference,” has been submitted for 
decision, though an award is not necessarily 
bad merely because, after reference, the 
parties agree on the form which thé award 
shall take. 

Asa matter of pure contract, parties may 
refer any question whatever to the 'de- 
cision of an arbitrator, and agree to be 
bound by his award. But the right to 
have an award made an order of the Court 
has, always, both in England, and in this 
country, been limited both by Statute and by 
the practice of the Courts, to awards that de- 
cide a dispute, or matter in difference. I would 
refer to 9 and 10 W. III Cap. 15, 17 and 
18 Vict. Cap. 125 sections.3 and 11. Re 
Hopper (4), Oollins v. Collins (5), Bos v. 
Helsham (6) and in Re Dawdy (7). In the 
2nd Schedule, Civil Procedure Codé, the 
draftsman, after having in paragraphs 1 
and 2 introduced the full phrase “matter in 
difference," has been content to use in sub- 
sequent paragraphs the abbreviated forms 
“matter,” and “difference.” : 

(4) (1867) L.R. 2 Q. B. D. 367;8 B. & 5. 100; 36 
L. J. Q. B. 97; 15 L. T. 666; 15 W. R. 443. 

(5) (1869) 28 L. J. Ch. 184; 20 Beav. 306; 5 Jur, 
(x. s.) 30; 7 W. R. 115. 

(6) (1866) 2 Exch. 72; 4 H. & C. 642; 86 L. J. Exch. 
20; 15 L. T. 481; 15 W. R. 259. 

T C7). (1885) 15 Q. B.D. 426; 54 L. J. Q. B. 574; 58 L. 
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(s.c. 5S. D. R. 95) , 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Criminar Report No. 43 or 1911. 
June 11, 1911. 
Present:— Mr. Pratt, J. O., and 
Mr. Crouch, A. J. C. 
EMPEROR 
versus 
Dgorog KAKA AND ANOTHER—À CCUSED 
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Penal Code (Act XLV of 1860), ss. 415, 418— 
Oheating—Fraud—Statements literally true but creat- 
ing false impression. 

Statements which are literally true are none-the- 
less fraudulent if their general effect is to create, 
and if they are intended to create, a false impression. 

Aarons Reefs v. Twiss, (1896) A. C. 278, 74 L. 
T. 794; 65 L. J. (P. U.) 54, relied upon. 


Report iby the District Magistrate, 
Karachi, under section 438, Criminal Pro- 
cedure Code, for revision of an order of dis- 
charge under section 258 of the City Magis- 
.trate of Karachi. 


The Public Prosecutor, in support of the 
motion. 


. udgment.—This is a report from 
the District Magistrate, Karachi, asking this 
Court to revise an order of the City Magis- 
trate discharging the two accused. 

The Magistrate has found that a fraud has 
been practised upon the Commissioner in 
Sind in respect of the sale of a plot of land 
at Clifton. 


The Commissioner in Sind was induced to 
give his sanction to the sale of the land 
by a letter addressed to him by Mr. Chagla, 
the Vice-President of the Municipality; 
that letter contained the following para- 
graph:— ` 

"The Municipality has fixed the rate at 
Rs. 1-8-0 per square yard because the land is 
situated in a hollow and js, therefore, of com- 

. paratively less value than the plots sold in 
front or to the west of it (vide correspondence 
ending with your Nos. 2008 and 1102, dated 
20th December 1907 and 18th June 1908, 
respectively). Further, itis the only piece 
&vailable adjoining plot No. 12, N-1 to which 
it is recommended to be given as an addition 
to existing occupancy and its areais notlarge 
enough to permit of its being sold as a separate 
plot.” 

The Magistrate has found that this para- 
graph, in so far as it conveyed the impression 
that the plot was situated in a hollow and was 
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the only adjacent land available, was false 
and calculated io deceive. 

Accused No. 1 wrote the paragraph and 
added ib to the draft of which Mr. Chagla 
signed the fair copy. 

Accused No. 2 was the person on whose 
behalf the application for the sale of the land 
had been made. 

As regards accused No. 1 the question is, 
whether he wrote the paragraph dishonestly, 
knowing the facts to be untrue, and with the 
intention of deceiving the Commissioner in 
Sind. 

The paragraph literally amounts to nothing 
more than a statement of.the reasons which 
had induced the Municipality to make the 
recommendation. To this extent the para- 
graph is true; for, though it is not clear who 
was responsible for the false description of 
land— yet this false description was given 
at a meeting of the Managing Committee ab 
which Mr. Chagla presided, and this false 
deseriplion did lead the Managing Committee 
to recommend the sale. 

But this does not signify; for, state- 
ments which areliterally true are none-the- 
less fraudulent if their general effect is to 
create, and if they are intended to create, a 
false impression—per Lord Halsbury in 
Aarons Reefs v. Twiss (1). 

Did accused No. 1 know that the reasons 
given by the Municipality were false, and did 
he embody them in the letter with a view to 
create a false impression in the mind of the 
Commissioner? 

This is a matter of evidence. On the 
one hand, there is the fact that accused No. 1 
had visited the plot and had had a tracing 
prepared ofitfor the benefit of accused No. 2, 
And, on the other hand, he was not present at 
the meeting of the Managing Committee, he 
has no pecuniary interest in the transaction, 
and he may honestly have thought the letter 
incomplete without a statement of the reasons 
which actuated the Municipality. The 
Magistrate who heard the evidence has come 
to the conclusion that he was not acting dis- 
honestly, and we are not prepared to give 
effect to a different view of the evidence. 

As to accused No. 2, Le was present but 
took no part in the proceedings of the Manag- 
"mg Committee. The fraud was for his 
benefit and itis said that by his silence he 


assisted in the deception of the Commissioner 
: (1) (1896) A. C. 273; 74 L. T. 794: 65 L. J. (P. C.) 
[LA 
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in Sind. Under the Municipal Act, however, 
he was debarred from taking part in the 
proceedings of the Managing Committee— 
and, although it was, no doubt, his moral duty 
to take the first opportunity to correct the 
false impression which he must have known 
was being given to the Commissioner, the 
silence was not crimiual unless he was under 
a legal obligation to speak. It is not suggest- 
ed that there was any such legal duty. 

We, therefore; decline to interfere. Record 
and proceedings to be returned. 

Interference declined. 





(s. c. 221 P. L. R. 1911.) 
PUNJAB CHIEF COTRT. 

' ORININAL APPEAL No. 247 or 1911. 
June 9, 1911. 
Present:—Mr Justice Kensington and 
Mr. Justice Shah Din. 
MUTSADDI AND orBERS—ÜCoxvicrs— 
APPELLADTS 
tersus 
EMPEROR—REsPO:XDENT. 

Penal Code (Act XLV of 1860) s. 802 — Murder—Con- 
fession—Admission of guilt—Statements made by ac- 
cused to Zaildar on-promise of benefit—Evidence Act 
(I of 1872), s. 24. 

Admissions made by an accused toa Zaildar are not 
admiasible in evidence when it appears that the Zail- 
dar cautioned the accused before they made their 
statements that they would get some benefit from 
Government if they spoke the truth. 

Appeal from the order of the Sessions 
Judge, Hissar Division, dated the 10th April 
1911, convicting the appellant. 

The Hon’ble Mr. Muhammad Shaft and Mr. 
Gokal Okand, for the Appellants. 

The Government Advocate, for the Respond- 
ent. 

Judgment.—tThe Appeals No. 246 
by Udmi and No. 247, by Mutsaddi? Mam 
Chand and Bahala may be disposed of by 
one order. With the exception of Mam Chand, 
who has been sentenced to transportation for 
‘life, as being aged only 18, all the appellants 
have been sentenced to death. 

The appellants and the deceased Sukhia 
are’all Jats of the same village Pabra. Of 
the ‘appellants Mutsaddi is an uncle and 
Bahala a somewhat distant cousin of Mam 
Chand. The remaining appellant Udmi :s 
not related to them and none of them appear 
to be related to the deceased Sukhia. There 
is no doubt that Sukhia met his death very 
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early in the morning of the 23rd January at 
a spot distant about two miles from Pabra 
to which he was returning with a carb after 
purchasing fodder from the village Basti. 
The medical evidence shows that he was 
very severely beaten about the head with 
lathis. He received many blows and in 
particular a series of smashing blows on the 
top of the head which redüced the left half of 
his skull to one huge pulp. The prosechtion 
theory is that the appellants accidentally 
overtook him as they were returning to the 
village after cutting bundles of sarson in their 
fields. There is no evidence whatever as to 
how the attack began. The immediate eye- 
witness Mangal, wiwess.No.5, age 17,(nephew 
of Sukhia) says nothing more than that the 
appellants suddenly challenged his uncle and : 
then struck him. down, the first blow being 
given by Mutsaddi. They then took ‘up 
their bundles and quietly returned to their 
village. The only motive alleged for this 
sudden act of savagery is that Sukhia was one 
of several persons believed to have been con- 
cerned in the death of a member of the 
family of Mutsaddi, appellant, in a fight nearly 
twelve years before. It appears that Sakhia 
was nob even sent up as an accused in that 
case of 1899, and we are left without any 
explanation why he, in particular, should now 
be singled out for vengeance. We do not 
say that this makes the prosecution story im- 
possible but it cer tainly adds to the difficulty 
of the case. 

There is further difficulty that there is no 
direct evidence against the appellants other 
than that of Mangal, already noticed, and of 
a Teli girl named Musammat Rajian, aged 
15 or 16 who, according to the plan, was 
standing in a field about 180 yards away. 
The evidence of both these witnesses ? equires 
to be very carefully scrutinized. 

Mangal, described by the learnedlSessions 
a stupid and nervous youth, 
undoubtedly accompanied his uncle on ‘the 
expedition to Basti the day before ‘and -must 
have been an eye-witnes of the murder. 

Whether heis a trustworthy witness ap- 
pears to us extremely doubtful ‘and the story 


“at first told by him has been given up in one 


important particular. After Sukhia’s death 
Mangal, who was himself unhurt, seems to 
have unyoked the bullocks from the cart and 
to have set out for Pabra. On the way.he 
is said to have met his younger brother 
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Cbhotu and their cousin, named Zalim Singh, 
wiiness No. 6, aged 18, Chhotu who ha$ not 
been sent up as a‘ witness returned to Pabra to 
give the alarm while Mangal and Zalim 
Singh returned to the place where Sukhia 
was,lying dead near the road, Jawahra, wit- 
ness No. 2, a distant collateral of the deceased, 
rode from Pabra on hearing the news and 
found several persons standing round Suhkia. 
He then went on to the thana seven kos away 
with Dhanpat, Lambardar of a neighbouring 
village Kandol, and Faiza, Jamadar of Pabra, 
and reported the matter at 12.30 p.m. in 
this report ib was distinctly mentioned that 
tbe murder was committed by the present 
-appellants and they had stolen a pair of gold 
ear-rings from Mangal. There is no doubt 
that Mangal did mention the ear-rings in 
his first story, but this detail has been since 
given up. We attach importance to this 
small point. 1f the appellants really killed 
Sukbia itis not tbe least likely that they 
would have stolen Mangal’s ear-rings without 
otherwise torching him, and the strong pro- 
bability is that they would have killed him 
also so as to remove the only possible witness 
to the affair. On the other hand, if Mangal's ear- 
rings were really taken, this suggests that 
Sukhia may have been attacked by unknown 
highway robbers, a possible theory which 
finds some further support from the curious 
"fact that a rupee was found lying on Sukhia’s 
chest and another loose on the grouud near 
him. It is quite possible that these rupees 
fell out of Sukhia’s pocket in which two 
rupees were still left, but itis also not impos- 
sible that he may have ‘been hastily plundered 
by thieves who violently attacked him on 
his showing resistance. The Sessions Judge 
seems tothinkthat Mangal gave up the story 
about his ear-rings under pressure froth the 
police, but this is a mere assumption. The 
alteration of his story ïs certainly material and 
. we have no explanation which can be trusted. 
Turning now to the evidence of the girl 
Rajian, witness No. 3, we findthatsheexplains 
her presence in the field ab a very early hour, 
soon after sun rise, as being due to the fact 
that she had brought food to her younger 
sister aged 8 or 9 who was already in the 
field. Assuming -that this is correct, she 
cannot have seen very accurately wlat 
happened at a distance of 180 yards. She 
says that after the affair was over the appel- 
lanis passed close to her carrying their bundles 
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back to Pabra and that she then recognized 
them and she gives us to understand that she 
must have seen themactually attacking Sukhia. 
Later on, Mangal passed her on his way to the 
villageand spoke to her. 

There is some confusion as to what passed 
between them. She seems to have asked who 
had been killed and may have asked who 
the murderers were. She may also have 
mentioned the names of the appellants as 
having passed her, and we cannot get much 
beyond this that he and she settled that the 
appellants were the murderers. She then 
went to the spot, and was certainly there 
when the Naztb-Tahsilder, witness No. 4, 
arrived on the scene from Pabra. From 
the brief pencil note taken by the 
Naib.Tahsildar we may assume that she, 
with many others who were on the spot 
by that time, mentioned the appellants 
as the murderers, but we entertain serious 
doubt whether she had any first hand 
knowledgeof her own. We cannot also 
altogether leave out of accountthe fact that 
when the police inquiry began that evening 
Rajian was deliberately kept ont of the way 
by her uncle Lakhu, and that her 
younger sister was put forward as the 
real eye-witness. The police record shows 
that the younger girl could not mention 
any names and Lakhu was then pressed to 
produce Rajian. She was produced the next 
day and then told her story pretty much as 
she hasgiven it in Court, but it must be 
recognized that there was ample opportunity 
for tutoring her inthe meanwhile. Ttis not 
altogether unnatural that Lakhu should 
have tried to keep her out of the case, but 
the fact that he did so distinctly weakens 
the value of her evidence, sush as it 
is. 

The Naib-Tahsildar, already referred to, does 
not add-much to the case. A considerable 
crowd had collected before he arrived and 
by that time every one was agreed that the 
appellants were the murderers. It must be 
recognized that there is great risk of known 
enemies of Sukhia having been named as his 
assailants, and we cannot feel certain how far 
the story told by Mangal was the result 
of a general consultation. The learned 
Government Advocate points ouf fairly enough 
thatif the 1899 case is not accepted as a 
sufficient motive for the murder it should 
not be hastily assumed that the appellants 
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would be named out of enmity and more 
specially the appellant Udmi who had nothing 
to do with that case. We observe here that 
the assessors all thought that Udmi was 
innocent, having apparently nothing to go on 
beyond the fact that he was in no way con- 
nected with the remaining appellants. But, if 
the case against Udmi is to be rejected merely 
on that ground, it is difficult to put much can- 
fidence in the remaining evidence against 
the appellants. 

There are some other minor points in the 
case which requiré notice. In the first place, 
the police record shows that the appellants 
were making damaging admissionson the night 
of the 23rd January. The learned Sessions 
Judge has, however, rightly held that in se far 
as these admissions were made to the Zazldar, 
withess No. 15, they mustbe left out of account 
as the Za:ldar had to admit that he told the 
accused that they would get some benefit from 
Government if they apoke the truth. The 
appellants in Court have systematically 
denied being concerned in any way with 
Sakhia’s death and their confession during 
the investigation does not seem to have been 
considered sufficiently trustworthy to justify 
their being sent before a Magistrate. In the 
next place, the appellants are said to have 
given up certain dangs; but this, again, is a 
very inconclusive piece of evidence, as weapons 
of the kind would naturally be found in every 
Zamindar’s house. Lastly some of their clothes 
believed to be stained with blood but the 
Chemical Exa miner's report, at page 39 of the 
record, shows that stains were found only on 
certain garments of Udmi and Bahala and as 
tothis also we think that the Sessions Judge 
is right in attaching no special importance to 
the point. 

The. remaining evidence in the case adds 
so little of value that it need not hp dis- 
cussed in detail. We have practically, 
nothing to depend on beyond the statements 
of Mangal and Musammat  Rajian, It is 
tolerably certain that the appellants did pass 
somewhere near the spot on their way to the 
village with their bundles of sarson, but the 
question is whether this fact has not been 
seized as sufficient to fasten the crime upon 
them. Our difficulty is that we cannot 
place mtch trust in either of the two main 
‘witnesses. The Sub-Inspector mentions that 
sarscn flowers and leaves were lying near 
the spol; but bere, again, it must be re- 
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cognized that if it had bsen resolved to 
implicate the appellants it was the easiest 
matter to strew a little sarson on the spot 
in order toimprove the case against them. 
Mangal’s story may be substantially true bub 
the possibility of its having been made up 
‘cannot be overlooked and we doubt whether 
Musammat Rajian really knew much more 
than what Mangal told her. 

We are of opinion that the evidence avail- 
able is insufficient to establish a charge of 
murder and quite insufficient to justify sen- 
tences of death. In these circumstances, 
we feel that we have no option but to accept 
the appealand acquit all the appellants. They 
will be accordingly released. 

Appeal accepled. 





[s. c. 10 M. L. T. 389; (1911) 2 M. W. N. 431.] 
MADRAS HIGH. COURT. 
CRIMINAL Revisioxs Cases Nos. 271 anp 272 
or 1911. 

CRIMINAL Revision Permios Nos, 211 AND 

212 or 1911. 
September 18, 1911. 

Present: —Mr. Justice Sundara Aiyar 
and Mr. Justice Phillips. 
KULANDAI AND OTHERS—ÜOUNTER- 
PETITIONERS—~PETITIONERS 

versus 
S. R. M. 4. R RAMASAWMI CHETTY 
——P£T:TIONER— RESPONDENT, . 

Criminal Procedure Code (Act V of 1898), s. 476— 
Order declining to proceed--Review—Subsequent pass. 
ing of an order. * i 

Where a Magistrate at first declined to pass an 
order under section 476, Criminal Procedure Code, in 
a case, but subsequently on the motion of the opposite 
party, passed the order: 

Heldy that that was quite sufficient to make the 
later order one passed in review of the earlier order 
and hence illegal. 

Petitions, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High - 
Court to revise the order of the Sessions Court 
of Ramnad, dated 28th January 1911, in Cr. 
R. P. No. 27 of 1910, and the order of 
the District Magistrate of Ramnad, dated 
Ist April 1911, in proceedings D. Dis. 312 
Med. of 1911, respectively (C. C. No. 62 of 
1901, on the file of the Sub. Divisional Magis- 
irat, Devakota). 

The Hon'ble Mr. L. A. Govindaraguva 
Atyar and Mr. K. O. Destkachariar, for the 
Petitioners, 
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The Public Prosecutor, for the Respondent. 

Order, —TIn this case the first petitioner 
before us prosecuted certain Chetties and 
others for assault and. other offences. After 
the evidence for the prosecution was re- 
corded, the Magistrate who tried the case 
framed charges against the accused; but 
they were finally acquitted. In his evidence 
as & prosecution witness, the first petitioner 
had sworn to the presence of one of the ac- 
cused, a Chetty, at the scene of the occurrence. 
This evidence was disbelieved by the Magis- 
trate when evidence for the defence was 
adduced. The result was that accused in 
that case were acquitted. In his judgment 
acquitting them, the Magistrate considered 
the question of the desirability of taking 
ateps under section 476, Criminal Procedure 
Code, against the petitioners now before us 
for false charge and perjury. But he came 
to the conclusion that he would not do so. 
His order was in these terms:— The de- 
fence asked me to take steps under section 
476, Criminal Procedure Code. No doubt, 
a prosecution for false charge and perjury 
would be an adequate punishment for men 
who have lent themselves to disgrace a 
person with very respectable connections, 
but I prefer to leave it into the hands of the 
aggrieved party.” This order clearly means, 
in our opinion, that though the Magistrate 
saw that prosecution for false charge and 
perjury would be sustainable against the 
petitioners, he would not pass any order 
under section 476, Criminal Procedure Code, 
but left it to the opposite party, if so ad- 
vised, to apply for sanction to prosecute the 
petitioners. On the same day, the opposite 
* party appears to have put in a petition asking 
the Magistrate again to pass orders under sec- 
tion 476, Criminal Procedure Code, for the 
prosecution of the petitioners. About ten days 
after, the Magistrate issued a notice to the 
petitioners and, after another ten days, he 
took steps against them under section 476, 
Criminal Procedure Code, and sent them 
before the Sub-Divisional Magistrate for trial 
for offences of perjury and false charge. The 
Sub-Divisional Magistrate before whom the 
case came on for inquiry dismissed ihe com- 
plaint under section 203, Criminal Procedure 
Code, holding that the order of the Sub- 
Magistrate, not having been passed at the 
time when judgment in the case was pro- 
nounced, was bad. On revision the Sessions 
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Judge of Ramnad was of opinion that the 
second order of the Sub-Magistrate amounted 
to a review of his first order and was, there- 
fore, unsustainable. But he apparently 
thought that so long as it stood, the Sub- 
Divisional Magistrate was bound to inquire 
into the charges, and he quashed the order 
of dismissal passed by the Sub-Divisional 
Magistrate and directed him to proceed ac- 
cording to law, pointing out that the proper 
course for the “Sub-Divisional Magistrate 
to adopt was to submit the records to 
the District Magistrate, under section 435, 
clause 2, Criminal Procedure Code. The 
Sub-Divisional Magistrate, in pursuance of 
this order, made a reference to the District 
Magistrate. The District Magistrate was of 
opinion that the Sub-Magistrate’s second 
order did not in law amount to a review of 
his first order. He, therefore, refused to 
quash the order and directed the Sab- 
Divisional Magistrate to proceed according to 
law. Now, the order of the Sessions Judge 
and the order of the District Magistrate re- 
fusing to quash the proceedings under section 
476, Criminal Procedure Code, are before us 
and we shall dispose of them together. It 
appears clear to our minds that the sub- 
sequent order of the second class Magistrate 
passed under section 476, Criminal Pro- 
cedure Code, did amount to a review of his 
first order when, for the reasons stated by 
him, he refused to pass orders under section 
476, Criminal Procedure Code. The fact 
that he thought that there was good ground 
for inquiry into the offences of perjury and 
false charge is immaterial in deciding the 
question whether he did not really review 
his former order. He at first declined to 
pass orders under section 476, Criminal 
Procedure Code, but subsequently did so. 
This is quite sufficient to make the later 
order one passed in review of the earlier 
order. We are, therefore, of opinion that the 
order passed under section 476, Criminal 
Procedure Code, against the petitioners must 
be quashed and that the Sub Divisional Magis- 
trate was right in dismissing the complaint. 
The acensed will, therefore, now be dis- 
charged. i 
Accused discharged, 
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. (s. c. 58. L. R. 54.) ; 
SIND JUDICIAL COMMISSIONER'S 
'COURT. 

CRIMINAL Report No. 12 or 1911. 
April 6, 1911. | 
Present:—Mr. Pratt, J. O., and] 
Mr. Crouch, A. J. C. 
IMPERATOR’ 
versus 


JARO AND OTHERS—ÀACCUSED, 

Sind Frontier Regulation (Act V of 1872), s. 3— 
Order executive—Magistrate not inferior Criminal 
Court— Revision~—High Cowrt—Regulation not appli- 
cable to villages in Karachi Taluka outside Kohistan 
Mahal —" District?— Interpretation of  statutes—Bare 
words—Intention. 

An order under section 3 lof the Sind Frontier 
Regulation is an executive order; a Magistrate 
when proceeding under this section is not an inferior 
Criminal Court. Consequently, bis order is not 
subject to the revisional jurisdiction of the High 
Court. * 

In re Pandurang Shewrao, 12 Bom. L. R. 1029; 8 
Ind. Cas. 747, followed. 

The Regulation has no application to the villages 
in the Karachi Taluka outside the Kohistan Mahal. 

Having regard to the highly penal nature of the 
Regulation, it must be assumed, until the contrary 
is shown, that the districts to which it applies are 
definite, ascertainable areas. 

The word “District” does not mean a Collectorate 
but is merely equivalent tos‘ Taluka.” 

The construction of an Act must be taken from the 
bare words of the Act. When there is no ambiguity 


in those words, it is not for the Court to inquire what . 


was the intention of the Legislature. 
Crawford v. Spooner, 4 M. I. A. 179, followed. 
Messrs. T. G. Elphinston and D. P. Ferro, 
for the Accused. t 
The Public Prosecutor, for the Crown. 


Judgment. 

Pratt, J, C.— This is a reference by the 
District Magistrate, Karachi, of proceedings 
held by the Sub- Divisional Magistrate, Tatta, 
under aection 3 of the Sind Frontier Regula- 
tion Act, V of 1872, sgainsb the inhabitants 

` of the two villages of Lal Bakhar and Sabro 
in the Karachi Taluka. ` $ 

The object of the District Magistrate is 
to obtain a ruling from this Court as to 
whether the Sind Frontier Regulation is 
applicable in the Karachi Taluka and the 
question has been argued before us on that 
issue alone. 

In my view of the matter, this Court 
has no jurisdiction to interfere with the 
Magistrate’s order. An order under section 
9 of the Regulation is an executive order 
and the cfficer empowered to make it is the 

Deputy Collector and Magistrate of the 
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division of the Dirtrict.” It is made with a 


.view to prevent obstruction of Police in- 


vestigations and is merely a Police order. 
The section makes no reference to a Court 
and the order is in certain cases subject to 
confirmation by the Commissioner in Sind, 
i.e. by a superior executive and not. by 
a superior judicial  authority— moreover, 
the fine is recoverable not under the 
prccedure prescribed by the Criminal. Pro- 
cedure Code, but as an arrear of the*Land 
Revenue. The Magistrate when proceeding 
under this section is not an inferior Criminal 
Conrt and, therefore, not subject to our 
revisional jurisdiction. I would refer on this 
point to the case of In re Pandurang Shewrao 
(1) where it was held that a District 
Magistrate’s order regulating a religious 
procession under section 44 of the Bombay 
District Police Actis not an order which the 
High Court can interfere with on revision. 

Hence, if the Sub-Divisional Magistrate’s 
order is wlíra vires, ihe remedy of the 
parties aggrieved is by Civil suit or by. 
application to the Commissioner in Sind. 

However, in deference to the arguments 
that have been urged before us and to the 
wishes of the District Magistrate, I shall 
briefly state my reasons for considering that 
the Sind Frontier Regulation has no applica: 
tion to thé villages referred to in the Magis- 
trate’s order or, indeed, to any villages in the 
Karachi Taluka, as distinguished from the 

tohz:ían Mahal. 

The preamble to the Regulation states that 
the Statute has been applied to certain areas 
called Districts situated on the frontier line 
between Mithi on the Indus to the sea west 
of Karachi. The line is merely descriptive 
of the situation of the areas named and it is 
only on those areas that the Regulation- can 
be enfurced. : 

Ib is urged on the strength of certain 
observations in Government Resolution No. 
1575, Political Department, of 10th March 
1891, that thé intention was to apply the 
Statute to all the Frontier Districts and, there- 
fore, to the Karachi T'aluka which lies on the 
Frontier line. But this argument is inadmissi- 
ble on the rule recognized by the Privy Coun- 
oil in Crawford v. Spooner (2) that “the con- 
struction of the Act must be taken from ihe 
bare words of the Act? and that when there 

(1) 12 Bom L. R. 1029; 8 Ind. Cas. 747. $ 

(2) 4 M. L A. 179. 
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15 no. ambiguity i in those words it is not for 
the Court to inquire what was the intention 
of the Legislature. _ è 

The only question to ba considered is 
whether the area referred to as the District 
of Kohzstan includes the.two villages which 
are situate. in that part of the Karachi 
Taluka which lies 
Mahal. 

Itis admitted that the word “District” 
does not mean a Collectorate but as in the case 
of the other areas named i in the preamble— 
is merely equivalent to “Taluka.” It is also 
admitted that at thedate of the Regulation 
there was a Kohistan Taluka separate from the 
Karachi Taluka. 

But it is said that in 1856 Major Preedy, 
Collector of Karachi, made a report referring 
to the Hill District of Karachi as extending 
on the south from the Ghara Creek to Cape 
Monze. This southern boundary would 
include the villages of Lal Bakhar and Sabro 
and it is argued thatthis is the area refer- 
red to in the Regulation as the District of 
Kohistan, 

Major Preedy does not describe this area 
as Kohistan—but if it bg assumed that that 
area was then commonly known as Kohistan 
yet it must be remembered that an interval 
of 12 years elapsed. between Major Preedy’s 
report and the Regulation. In thesa 12 
years Kohistan was surveyed—botween 1£58- 


59 and 1863-64 (Gazetteer page 333) and. 


its area, reduced from 6,090 square miles as 
estimated by Major . Preedy to 4958 square 
miles (page 425). The Gazetteer of 1873 
gives the southern boundary of this araa a3 
being the Karachi Zaluka. This area, there- 
fore, could not have included the two villages 
which lie near Cape Monza and the Ghara 
Creek respectively, and jit was, no doubt, 
this diminished area that is described in 
the Regulation of 1872 as Kohistan. 

The Land Revenue of Aohis$an which 
Major Preedy recommended to ba levied was 
remitted by Government Resolution No. 2746, 
Revenue Department, of 26th June 1855, 
and the separate Mukhigarkar for Kohistan was 
abolished at the same time—see the pro. 
position statement appended to the Govern- 
ment Resolution, The abolition of the 
Mukhtyarkar no doubt reduced Kohistan to 
the position it now occupies, viz., that of 
a Mahal of the Karachi Taluka, Again, 
it appears from Major Anderson’s report on 
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the Survey Settlement in 1886 —Selection 
from the Records of the Government of Bombay 
No. CXCIV, Part I—that the exterior 
boundary of Kohistan had up to that 
year never been authoritatively settled. This 
settlement was made by him in 1886 and 
approved by Government in Government 
Resolution No. 3733, Revenue Department, of 
20th June 1887. Now, the Kohisían of the 
Regulation must be of some definite and 
precise area and if that area was not defined 
until after the Regulation—the Regulation 
mast now be read as referring to the area so 
subsequently ascertained. For id cerlum est 
quod certum fieri potest; ‚and on this maxim the 
Kohistan of the Regulation must be referred 
to the Kohistan as settled by the Government 
Resolution of 1887. This Kohistan is what 
is now known and shown in the maps as the 
Kohistan Mahal, 

As the villares lie outside of that Mahal, 
the Magistrate has acted without jurisdiction. 
But as I have pointed out already, he was 
acting in an executive and not ina judicial 
capacity and his order cannot be reversed by 
us, I would, therefore, direct the record and 
proceedings to be returned to the District 
Magistrate: 

Crouch, A,J,C_—The inhabitants of two 
villages in the Karachi Tuluka have been call- 
ed on by the Sub- Divisional Magistrate, Tatta, 
to show cause why they should not be fined, 
under section 8 of the Sind Frontier Regula- 
tion V of 1872, One of the villages Lal Bakhar, 
isto the west of Karachi city, 8 miles north 
of Cape Monze; the other, Sabro's, is 10 miles 
due east of Karachi in tbe Malir Valley, and 
north of the Ghare Creek. The objection has 
been taken that the two villages are not 
within the Districts to which the provisions 
of 33 Vic. Chap. 3, section 1, have been 
applied, and that, accordingly, the Sub- 
Divisional Magistrate has no jurisdiction to 
inflict a fine. The Magistrate has held that 
he has jurisdiction. The matter being one 
of considerable importance, the District 
Magistrate, Karachi, has forwarded the record 
to this Court, under section 438, Criminal 
Procedure Code, with a request that the 
question of jurisdiction may be determined 
before any further steps are taken under the 
Regulation. Mr. Elphinston and Mr. Ferro, 
on behalf of the aggrieved villagers, have 
joined in the request. 

The preamble to the Regulation describes 
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the areasto which the, provisions of 33 Vic. 
Chap. III, section 1 are to be made applica- 
ble as “the Districts of Kohistan, Johee, Nasir- 
abad, Sujawal, Sehwan, Kakkar, Kambar, 
Jacobabad, Thul and Kashmor, bordering on 
the Frontier of Sind from Mithi on the Indus 
to the sea west of Karachi " 

' The question to be decided is whether “the 
District of Kohistan” includes the two villages 
above mentioned. 

In my opinion, the words “bordering on 
the Frontier of Sindh from Mithi on the 
Indus to the sea west of Karachi,” are clearly 
descriptive. of the Districts enumerated. The 
description may be inaccurate, but the words 
cannot be so read as to extend the operation 
of the Statute to any villages not included 
within such Districts. 


“At the date of the drafting of the 
Regulation, the word "District" had received 
no statutory definition; but having regard to 
the highly penal nature of Regulation, we 
must assume, until the contrary be shown, 
that the Districts to which it applies are 
definite, ascertainable areas; and ifit appear 
thatin 1872 there was a well defined area 
generally known as the Kohistan District, the 
Regulation must be taken to refer to it. 


Jt is established by a reference to the first 
Edition of the “Sind:Gazetteer,” and it is not 
disputed, that about 1872 there were distinct 
Talukas or definite administrative divisions, 
known as Kohistan, Nasirabad, Sujawal, 
Sehwan, Kakkar, Kambar,  Jacobabad, 
Thul and Kashmor. Up to 1865 Johee 
was a separate Taluka, but in 1863 
the Mukhtyarkarate at Johee was abolished, 
and the head quarters of the Taluka were 
transferred to Dadu. In both the first and 
second Editions of the Gazetteer the two 
Talukas of Johee and Dada are treated as 
one. The latest statistics given in the first 
Edition, dated 1874, are for the year 1870.71, 
and it seems to have been written and sent to 
the press before the figures for 1871.72 were 
available. The 2nd Edition, published in 1876, 
has statistics up to 1873-74. Regulation V 
ot 1872 was published in November 1872 
and came into force on the 1st January, 1873. 
Thus the first two Editions of the “Sind 
Gazetteer” seem to well cover the period 
during which the Regulation was drafted 
and published and came into force; and it 
may fairly be taken that the Regulation had 
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reference to the'condition of things as therein 
described. 

On page '317 of the first Edition, the 
Karachi Collectorate is described as being 
"divided into three Deputy Collectorates, 
one District that of Kohistan and one District 
Taluka (that of Karachi). Lower down in 
the same page, there is a reference to the 
“hilly country to the westward, situate in 
the Kohzsían District and in the Karachi 
Taluka?” On page 495 “Kohistan” is des- 
cribed asa Taluka of the Karachi Collectorate, 
bounded on the North by the Sehwan 
Division, on the East by the same and the 
Jhirk Districts, a range of hills being the 
boundary line, on the South by the Kadeji 
hills and the Karachi Taluka, and on the West 
by the Habb river and the Khirthar range of 
mountains. In the article on Kohistan, 
covering seven pages, it is referred to six 
times as a taluka and six times as a Dis- 
trict. All the passages above extracted 
were reproduced without change in the 2nd 
Edition, : 

It appears, then, atthe time when the 
Regulation was drafted and came into force, 
there was & well defined area and administra- 
tive Division known indifferently as the 
Kohistan District or the Kehistan Taluka, 
which was quite distinct from the Karachi 
Taluka in whick the two villages with which 
we are concerned are situate. In the 
absence of any evidence whatever that there 
was any other administrative Division or 
even a well defined area, officially or popular- 
ly known as “the Kohistan District”, we may 
feel quite confident it was to the Kohistan 
Taluka that the Regulation was intended to 
apply. 

Under section 10 of the Regulation, a 
register has to be kept of all cases dealt 
with under the Regulation “in every Dis- 
trict.” It was stated in argument, and the 
statement was not challenged, that no such 
register has ever been kept in the Karachi 
Taluka, It is clear, therefore, that to Sind 
Officials "the Kohistan District" meant "the 
Kohistan Taluka. 

The reasons given by the Sub-Divisional 
Magistrate for holding that the Regulation 
applies to an area which includes the whole 
of the Western portion of the Karachi Taluka, 
seem to me quite inadequate. He relies 
mainly on a letter of Major Preedy, dated 
the 9th June 1856; but this letter purports 
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to be a description of the “Hilly region 
forming the Western part of the Karachi 
Colleetorate." The word “Kohistan” is not 
once used, and there is no justification 
whatever for assuming that the District of 
Kohistan referred to in the Regulation is the 
same ns the Hilly region deseribed by Major 
Pready. The Magistrate relies also on 
Extract No. 2746 from the proceedings of 
the Government of Bombay in the Revenue 
Department, dated 23th June 1865. Therein 
appears a letter from the Commissioner in 
Sind recommending that the Kohistan 
Mukhtyarkarate be abolished, and that all 
revenue be remitted to the Kohistan Taluka 
for 20 years. That the Kohistin Taluka was 
at that time quite distinct from the Karachi 
Taluka is established by the fact that, 
though all revenne was remitted to the 
inhabitants of the Kohkistan Taluka from 1865, 
the revenue was collected as usual in the 
Karachi .Taluka. This is proved by the 
annual report of the Collector of Karachi, 
dated 3lst Augast 1871. Itis true that in 
the Commissioner’s letter we have the 
sentence “Kohistan as your Excellency is 
aware, is a hilly region forming the Western 
boundary of the Karachi  Collectorate;" 
but the letter makes aclear distinction bet- 
ween the Kohisten Taluka and Kohistan—the 
large, ill-defined Hilly Region described by 
Major Preedy west of the Karachi 
Collectorate. 

But this Court has not, in my opinion, 
any power under section 438, Criminal 
Procedure Code, to pass orders in the matter. 
The Sub-Divisional Magistrate acts under 
“the Regulation as an administrative or execu- 
tive officer, and the proceedings are not 
proceedings befora a Criminal Court within 
the meaning of section 485, Criminal Proca- 
dure Code. * 

I would, therefore, express the opinion 
that the Regulation V-of 1872 doss not 
apply to Sabro's village aud the village 
of Lal Bakhar and order the record to be 
returned. 

Interference declined. 
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(s. c. 88 P. W. R. Cr. 1911.) 
PUNJAB CHIEF COURT. 

FiIRST URIMINAL Appa No. 867 or 1910. 
November 3, 1910. 
Present:— Mr. Justice Johnstone. 
MUHAMADA alus SANTU—Coxvior— 
APPELLANT 
versus 


EMPEROR-—Prosecotror—ResponDent, 

Pirst Report— Description of culprits not applying to 
persons implicated subsequently—Doubi—Accused en. 
titled to benefit. 

An offence was committed whereby injury was 
caused to F. No report to the Police naming the 
culprits was made until the following day. On the 
evening before F.’s servant reported to the zaildar of 
the village that the offence had been conmitted by 
certain mea whom be described: this description, 
however, did not apply to the accused: Held, that 
there was an element of doubt which much weakened 
the case for the prosecution, and the acensed was 
entitled to an acquittal, 


Appeal from the order of the Magistrate, 
1st Olass, Lahore, exercising enhanced powers 
under aection 30 of the Criminal Procedure 
Code, dated the 30th May, 1910, convicting the 
appellant. 

Mr. Nand Lal, for the Appellant. 


Judgment.—Four persons have in all 
been accused of the outrage upon Fauja Singh. 
Of these two—Lal Singh and Gudar Singh— 
were tried by the Sessions Court, and, though 
the evidence against ths two was virtually 
much alikein quantity and weight, that Court 
acquitted Gudar Singh and convicted Lai 
Singh: Now, Muhamada, alias Santu, has 
been arrested and tried and has been convicted 
by a 1st Class Magistrate and received a sen- 
tence of 5 years, the same as Lal Singh got. 

In favour of the appellant is the fact that, 
while the affair oceurred before sunset one day, 
no report naming the culprits was made until 
noon the following day, when the injured man 
was taken to the thana. On the evening before 
a report was indeed made to the zazldar, bub, 
though it was made by Fauja Singh's own 
servant, it not only didnot name the persons 
now implicated but contained the statement 
that the crime had been committed by 
Diilwan men, which description does not 
apply to these persorsatall. It may be that 
this is partly the reason for the acquittal of 
Gudar Singh, though the Sessions Judge 
does not say so. In any case it much 
weakens the case for the prosecution; and 
when I reflect how ready the people of this 
country are to father crimes done by unknown 
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persons upon personal enemies, I find it im- 
possible to maintain this conviction. 
For .these reasons I give appellant the 
benefit of the doubt and acquit him. 
Accused acquitted. 





s. c. (1911) 2 M. W. N. 379.] 
MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 79 or 1911. 

: f April 4, 1911. 
Present: — Sir Ralph Benson, Judge, and 
Mr. Justice Wallis. 

ABBAS BI—APPELLANT—PRISONER 
versus 
EMPERO R—Opposite PARTY. 


Penal Code (Act XLV of 1860), s. 318--Public place . 


—Leaving the. dead body of a child. 

Where a person leaves the dead body of a ohild 
in a public place near a number of houses, there is 
“no secret disposition of the body” within the 
meaning of section 318 of the Penal Code. 


Appeal against the order of the Court of 
Session of the Kurnool Division,in Case No. 
8 of the Calendar for 1911. 

Mr. T. Praksam, for the 2nd Prisoner. . 

The Public Prosecutor, on behalf of Govern- 


- ment. 


4 udgment.—We are unable to sup- 
port the conviction in this case. 


The evidence- given by Seshadri is impro- | 


bable and we doubt its truth; but even if true, 


there is stillthe fact that the body of thechild _ 


was left notin any secret place, but on the 
public road near a number of houses. The 
Sessions Judge describes the placa as "an 
extraordiuary publie" place. Section 318 of 


the Indian Penal Code, requires that there 


- must bea secret disposition of the body and 
the cases under that section show that an 
offence under the section is not committed 


when the body is left in a public place as 


it was in the present case. 


We must, therefore, set aside the, convigtion . 


and acquit thé appellant Abbas Bi, and direct 
that the pail of the appellant be ‘discharged. 


mox : 
` Conviction set aside.. 


^ - * 
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. port the conviction in this case. 
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[s. c. (1911) 2 M. W. N. 379.] 
MADRAS HIGH COURT. S 
Ornan APPEALS Nos. 25 AND 167 or 1911. 
April 5, 1911. . 
Present: —Sir Ralph Benson, Jadge, and 
Mr. Justice Wallis. — . . 
MURE VENKATA REDDI AND OTHERS— .. 
APPELLANTS 
S versus 
IRAGAKKAGARi NAGI REDDI— 
PRISONER. 

Mur dov—Coijeion of a co- aepwaed = Acto plied: 
evidence of-~Corroboration. 

In a charge of murder against three accused, it 
was sought ‘to use as evidence against them (a): a 
confession made by one accused against . the others, 
(b) the evidence of a witness taken as an approver. 
In regard to (a), the confession did not impliéate,. 
but it exculpated, the accused himself and in respect ' 
of (b), the fact used as corroboration was that the. 
deceased was seen alive with the acoused just be- 
fore the murder: 

Held, (1) that as the accused exculpated himself, 
his statement was not a confession and could 
not, therefore, be used against the others, (2) that 
a3 the fact sought to be ‘used as corroboration took 
place before the commission of the offence, there was 
no corroboration, (3) that a statement withdrawn could ' 
not be used as evidence against the person with- 
drawing it. 

Appeal against the order of the Court . of - 
Session of the Gaddapah Division, in Case No. 
55 of the Calendar for .1*10. 

Mr.:L. A. Govindaraghava Iyer, for the 
Prisoner. . 
Mr. O. F. Napier, Contra. i E 

Judgment.—we are unable to sup: 
It rests 
mainly on the evidence of \ enkatigadu, the 
2nd Prosecution witness, whom the Sessions 
Judge rightly finds to be an'accomplice, and: 
on a so. called confession by the 3rd accused 
Exhibit:L. This, however, is not'a confession 
of his own guilt by the 3rd accused. lb isa’ 
statement in which he implicates ‘the other’ 


.accused-while exculpating himself entirely.- - 


It cannot, therefore, be. used -against the 
other accused. Even as against himself, itis 
of no weight for it was made after Venkati-' 
gadu had accused him; and, evidently, in the 
hope that he would bs taken asan approver,- 


. and it was withdrawn at the preliminary in- 


quiry when he found that he would not be so 
taken. 


The only corroboration of the accomplice’s 
evidence against the aceused is the evidence 
of the 9th and 10th witnesses that they saw 
the three accused with the accomplice about 
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the time of, or soon after, the murder. 
evidence, however; is for many reasons open 
to thé gravest suspicion and we cannot regard 
it as trustworthy > 

The other evidence on which the Judge 
relies as corroboration of the accomplice refers 
to events prior to the murder,butitonly proves, 
what is true enough, that the deceased was last 


Been alive in company with the accomplice on 


the night of the murder and near the place 
"where.it took place and.that they were both 
drunk at the time. There is nothing in it to 
involve the truth of the accomplice’s evidence 
so far as it affects the other accused. For all 
that appears, the accomplice may have been 
alone responsible for the murder and may have 


then accused the appellants in order either 


to divert suspicion from himself as the per- 
son with whom the deceased was last seen 
alive, or in order to gratify other persons who 
are at enmity with the accused and especially 
the 2nd accused. ` We set aside the conviction 
ana acquit all the accused and direct their 
release. 


Conviction set aside. 
Accused acquitted. 





(s. c. 5 S. L. R. 102.) 
SIND JUDICIAL COMMISSIONER S 
f COURT. 
Criminar REPORT No. 58 cr 1911. 
June 29, 1911. 
Present; —Mr. Pratt, J. C., ana 
Mr. Crouch, A. J. O. 
EMPEROR 
Versus 


DITAL SAFAR AND OTHERS— ÁCOUSED. 


Penal Code (Act XLV of 1860), s. 198—Perjury— ` 


Application for transfer —Affidaw sworn before another 
Magistrate produced in support—Evidente — Sanction 
to prosecute—Competency of Magistrate to administer 
oath—Oaths Act (X of 1878), s. 4—Criminal Pro- 
cedure Code (Act V. of 1898), s. 195. : 
Where in support of an application for transfer 
of a case made tọ a Sub-Divisional Magistrate, 


affidavits of three persons sworn before a Subor- 


dinate Magistrate'were produced : i 

- Held, that the affidavits were nob evidence and 
could not form the subject of a charge under sec- 
tion 193 of the Penal Code. Conseqnently, no sanc- 
tion for the prosecution of the persons who had 
sworn the affidavits could be granted. 

The Criminal Procedure: Code, except in the 
special circumstances of section 74, makes no pro- 


vision -for any matter being proved before a Magis- 


trate by affidavit. 
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As the Magistrate before whom the affidavits in 
this case were sworn was not acting in the discharge 
of his duties but in exercise of the powers conferred 
by law, he was not competent to administer the oath. 


Report by the Sessions Judge, Hyderabad, 
for setting asidelan order of the Sub- Divisional 
Magistrate, Naushahro, sanctioning the pro- 
secution of three persons for an offence under 
section 193, Penal Code, for swearing false 
affidavits before a Subordinate Magistrate. 

Mr. Wachumal Oodharam, for the Accused, 

The Public Prosecutor, for the Crown. 

Judgment.--The Sub-Divisional Ma- 
gistrate, Naushero, has granted sanction for 
the prosecution of thrte persons who had 
sworn affidavits before a Subordina*e Magis- 
trate in support of an application for transfer 
of a Civil ease. 

The sanction is granted for offences under 
section 193, Indian Penal Code, a» it is alleged 
the statements made in the affidavits are 
false. 

It is clear, however, that the statements 
were not evidence, in that they were made 
by persons who were not witnesses in any 
proceeding pending inany Court. Farther, 
the Criminal Procedure Code, except in the 
special circumstance of section 74, makes 
no provision for any matter being proved 
before a Magistrate by affidavit, Section 539 
only refers to affidavits to be used before 
the High Court. 

The Magistrate before whom the affidavit 
was sworn was, therefore, not acting “in 
the discharge of his duties or in exercise 
of the powers imposed or conferred upon 
him by law” within the meaning of section 
4 of the Oaths Act and was, therefore, not 
competent to administer the oath. 

. The statements, as said in the case of 
Imperator v. Baksho (1), were coram non 
judice and cannot form the subject of a charge 
under section 193, Indian Penal Code. We 
agree on the point with the ruling in In 
re Iswer Chundar Guho (2), We, therefore, 
reverse the orders of the Sub-Divisional 
Magistrate. 

Order reverse l. 


(1) 10 Ind. Cas. 622. 
(2) 14 C. 653. 
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(s. 0. 883 A. 688.) 
ALLAHABAD HIGH COURT. 
. MiscgLLANEOCS ORIMINAL APPEAL No. 60 
or 1911. : 
- April 28, 1911. 
Present:—Mr, Justice Tudball. 
EMPEROR 
, Versus 


' HARGOBIND AND OTHERS—ÁPPLIOANTS 

Criminal Procedure Code (Act V of 1898), s. 526— 
Two cross cases of riot before the same Magistrate— 
Magistrate enpressing opinion against one party on 
evidence in one case, whether sufficient reason for trans- 
Jêr of case. 

Two parties having been put upon their trial for 
the offences of rioting before the same Magistrate, the 
Magistrate on the trial of one of the parties ex- 
pressed an opinion that the members of the party 
were ageressors : . 

Held, that such expression of opinion was no suffi- 
cient reason for transferring the case of the other 
party to some other Magistrate. 


“Mr, W. Wallach, for the Applicants. 
Mr. A.-E. Hyves, Government Advocate, 
for the Crown. 


. Judgment. This is an application 
for transfer. The case is on.all fours with 
Miscellaneous Case No. 141 of 1909.* "The 
latter case, if anything, is much stronger 
than the present case. As in that case, so in 
the present, two parties have been put upon 
their trial for offences of rioting. The 
Magistrate has on the trial of one of the 
parties expressed a certain opinion on the 
evidence that was before him and has com- 
mitted one member of the party to the Court 
of Session for trial. The trial of the opposite 
party is now before him. The basis of the 


present application is that the Magistrate 





t 

*The order in this case was as follows:— 

RiCHARDS, J.—This is an application for transfer. 
The ground for transfer is tha& the learned Magis- 
trate has already a cross case against the other party 
toan alleged riot. It issaid that the learned Magis- 
trate has already discharged the other parby, holding 
that the present applicants or their party were the 
agressors and that the other party merely acted in 
self-defence. If this application were granted, it 
would amount to a decision that in no case should 
any Magistrate decide acase of riot to which there 
are two parties. 

I see no sufficient reason for granting this applica- 
tion for transfer. 

At the same time, the Magistrate will bear in mind, 
when hearing the case against the applicants, that the 
case is to be decided on evidence produced in Court 
before him and not upon anything he may have heard 
outside Court or any opinion he may have formed 
in the course of the other caso. 

I reject the application. 
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has already expressed an opinion that the’ 
present applicants were the aggressors, 

The matter is similar to the -case of 
Asimuddi v. Govinda Baidya (1), Sufficient | 
reason, therefore, for granting this applica- ; 
tion has not been shown. The Magistrate : 


. will keep in mind the fact that he must act 


simply and solely on the evidence which ig : 
laid before him in the course of this trial, - 
The application is rejected. 

Application rejected.» 


(1) 1 C. W. N. 426. 





MADRAS HIGH COURT, 
CRIMINAL ÁPPEAL No, 385 OF 1911. ~- 
: October 31, 1911. 
Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
Tae PUBLIC PROSECUTOR—Appritant 
CHIAREDDI [UNA 
fa i . 
Penal Code (dct Pee ae for 


murder and robbery— Recent possessi "tà 
M ed evidence of anis T Nen qnis 
n cases in which murder and robb 

been shown io form parts of one Purus lg 
ceni and unexplained possession of stolen propert; 
in the absence of circumstances tending to shoy 
that the accused was only the receiver of the pro- ` 
perty, would not be only presumplive evi- 
dence against the prisoner on the charge of robber 
but also on the charge for murder. J 


Queen-Empress v. Sami, 18 M. ; 
owed. | 4 426, at p. 432, fol. 


Appeal under section 417 of the Criminal 
Procedure Code, against a judgment of 
acquittal passed on the accused’ in Sessions 
Case No. 3 of 1911 by the Sessions Judge of 
Cuddapah. Mi 

Mr. O0. F. Nager, 
for the Appellant. 

Dr. S. Swaminathan, for the Accused, 


-udgment.--This is an appeal by 
Government against the acquittal of one, 
C. Munayya on a charge of having murdered 
one Seshamma on the 24th September 1910. 
The Sessions Judge accepts the prosecution 
evidence as true, but thinks that it is not, in 
law, sufficient io establish the guilt of the 
accused, In this-we are of opinion that he 
is in error. The material facts may be stated 
as follows:— Seshamma was a widow living 
with her brother. He was absent from ` 
home on the 24th September last. She was 
Jast seen alive in her house about 1 o'clock 


Public Prosecutor, 
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on that afternoon, About 3 o'elgck the same 
afternoon the accused and another man were 
seen by two witnesses to enter the house, 
and to leave it again sometime later. Some 
time before 6 o'clock the same afternoon, one 
Bali Gadu, went to the house, and found her 
lying.dead in the room, her head and face 
beaten in evidently by a malleb which lay 
bloodstained by her. He at once gave the 
alarm and the two witnesses, who had seon 
the accused and another enter the house 
mentioned the fact publicly; next day her 
brother, Seshayya, returned on being inform- 
ed of the murder and made a complaint to 
the Police in which he mentions the accused 
and the other as the murderers, and gives a 
long list of jewels ‘which she used to wear, 
and which had been removed from the 
corpse. Search was made for the accused 
by the village Magistrate and Police but ke 
was not to be found in his house or in the 
village. He was eventually on the Sth 
October arrested at nightin a tope in another 
village, 

On the next day he made a statement and 
took the Police, the village Magistrate and 
several others toa place about halfa mile 
from the village and dug upa pot which 
contained a number of jewels which agree 
with the jewels stated in Seshayya’s com- 
plaint to have been taken from Seshamma 
when she was murdered, The Chemical 
Examiner has certified that a number of the 
jewels so given up by the accused had on 
them traces of a mammalian blood. 


The accused, it} the Sessions Court, 
denied his guilt, but gave no explanaticn as to 
how he came by the jewels. From these 
facts we think it is reasonable and legitimate 
to infer that the accused was the murderer 
of Seshamma and took the jewels from her. 

In the case.of Queen- Empress v. Sami (1) 
it was stated that “In cases in which 
murder and robbery have been shown to form 
parts of one transaction ib has been held 
that recent and unexplained possession of the 
stolen property, while it would be presump- 
tive evidence against a prisoner on the charge 
of robbery would similarly be evidence 
against him on the charge for murder” and 
this principle has been accepted in several 
other later cases of this Court. 


(1) 18 M. 426 at p. 432, 
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There is no cireumstanoe in the present 
case to suggest that the accused was only 
a receiver of tha property, while the fact that 
he was seea to go into the house of the 
woman shortly before the tims when she 
was murdered is almost conclusive that he 
was the murderer aud thus obtained the 
jewels which he afterwards gave up to the 
Police. We find the actused C. Munayya is 
guilty of murder. under section 302, Indian 
Penal Code, but looking to the fact that he 
was at first acquitted we resolve to impose 
the lesser alternative sentence allowed by 
law. We direct that he ba transported for 
life under section 397, Criminal Procedure 
Code. - We direct that the sentence of-trans- 
portation take effect immediately. 

Appeal allowed. 





[s. c, (1911) 2 M. W. N. 479.) 
MADRAS HIGH. COURT. 
Letrers ParesT Arrear No. 112 or 1911. 
November 6, 1911. 

~ Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
WALLAJAPET RAJAMMAL —ACOUSED— 
APPELLANT 
versus 


EMPEROR —ObProsrr& PARTI. 

High Court— Letters Patent (Madras), cls, 15, 30 — 
Appeal under cl. 15 against order in criminal appeal by 
single Judge — Trial’ includes appeal. 

The word trial in clause 15 of the Labters Patent 
of the High Court includes an appeal. 


Appeal under the Letters Patent against 
the judgment of Spencer, J. in Criminal 
Appeal No. 270 of 1911. 

Mr. V. O. Seshachart, for the Accased- 

Judgment.—No appeal lies in this 
ease. The word ' trial’ in clause 15 of the 
Letters Patent includes an appeal: vide 
clause 30 of the Letters Patent of this Court. 
The appeal is rejected. 

Arpzai rejected. 
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MADRAS HIGH COURT. 
CRIMINAL ÀÁPPEAL No. 270 or 1911. 
November 2, 1911. 
Present: —Mr. Justice Spencer. 
PUBLIC PROSECUTOR-—APPELLANT 
versus 


TRAJAMMAL-— ACOUSED— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 79, 872— Dedi- 
cation of a girl to a temple—Disposal for purposes of 
prostitution— Good faith. 

It may be regarded as settled law that the dedi- 
vation of a minor girl to atemple in order that 
she might serve the jemple as a dancing girl 
amounts to disposal of the minor for the pur- 
pose of prostitution, especially when there is evi- 
dence of the kind of life that girls so dedicated have 
ed. 

Nothing can be said to have been done in 
good faith which is done without due care and 
attention. 

Mr. Deva Doss, for the Crown:—The deed 
of adoption, corrobordted by the Birth 
Register, clearly proves that the girl is a 
minor. 

On refusal of registry in Madras tem- 
ple, the accused approached the trustees 
ofatemple at Conjeevaram and suppress- 
ed the adoption deed. . N 

Above facts put ber on the guard and 
no good faith under section 79, Indian Penal 
Code, can, therefore, be pleaded. 

Mr. J. L. Rosario, for the Accused:—The 
application having been made by the girl 
herself, the accused is not liable. > 

Dedication per se is not “disposal” with- 
jn the meaning of the section. 

The accused acted in good faith on the 
strength of the Medical Certificate. 


Judgment.—tThere can be no doubt 
that in this case there was a dedication of a 
minor toa temple in order that she might 
serve the temple as a dancing girl. It may 
be regarded as settled law that such dedica- 
tion amounts to disposal of a minor for ethe 
purpose of prostitution and there is evidencein 
this case as to the kind of life led by girls hav- 
ing been dedicated to this particular temple. 
The accused is the adoptive mother of the 
minor and she evidently took active steps to get 
her enrolled, as may be seen from her action 
jn obtaining the Doctor's certificate and from 
the correspondence (Exhibits F and G series) 
which passed between her and the temple 
authorities. It is now contended that the 
ect by which the minor became dedicated was 
ke act of the minor herself and that there 
was no disposal by the accused. In face of 


INDIAN OASES. 


- 


[1911 
LUNMO OF MAHALUNMA V. EMPEROR, 


the accused’s admission in her written state- 
ment that se helped in the matter, I cannot 
accede to this contention. The next defence 
raised on the accused’s behalf is that she acted 
in good faith. The Joint Magistrate observed 
in his judgment:—“In the circumstances, I 
cannot find the accused knowingly dedicated a 
minor to prostitution, " But this conclusion 
appears to be unsound. The accused’s act 
can only be justified under section 79 of the 
Indian Penal Code by a mistake of fact made 
in good faith. Nothing can be said to have 
been done in good faith which is done 
with due care and attention. Now the ace 
cused’s relationship to the girl and her own 
adoption deed which makes it appear that 
the girl was not more than fifteen at the 
date of the dedication at Conjeevaram, and 
the refusal of the authorities of a Madras 
temple to admit the girl before January 1911, 
were sufficient to have put her on her guard. 
She apparently made no attempt to verify 
the girl's age by means of the birth register 
which was available to prove it exactly, and 
whenan admission was refused in Madras 
she took the girl to Conjeevaram where it 
was likely that less would be known about 
her. Ieonsider that the plea of good faith 
fails. 

“The accused is guilty of an offence under 
section 872 of the Indian Penal Code. The 
order of acquittal is set aside and she is'con- 
victed under that section. In consideration of 
the fact that the minor’s age fell short of the 
required age only by a few months and 
that she is said to have all the appearances 
of an adult I consider that the ends of justice 
will be met by a sentence of six months’ 
rigorous imprisonment, 

Appeal allowed. 
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[s. c. (1911) 2 M. W. N. 472.] 
MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 610 or 1910. 
Criminat Revision Petition No, 508 
or 1910, 

March 2, 1911. 
Present:—Mr. Justice Munro and 
Mr. Justice Abdur Rahim, 
LUNMO or MAHALUNMA—Accoszp— 
PETITIONER 
versus 


EMPEROR-—OPPOSITE PARTY. 


4ssam Labour Emigation Act— Charge of. recruitin 
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coolies from Agency tracts prohibited by aeGovernment 
Order—Application of accused to summon witnesses 
refused by Magistrate—Practice. 

Where an accused charged with recruiting coolies 
from Agency tracts, applies to the Magistrate 
trying the case to-summon as witnesses, to prove 
his defence, persons allegod to have been recruit- 
el, th» application cannot be characterised as 
vexalious and refused on that ground. 


Petition, under sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise the judgment of 
the Court of Session of Ganjam at Berham- 
pore, in Criminal Appeal No. 14 of 1910, 
confirming the finding and sentence of the 
Court of the’ Head Quarters First Class 
Deputy Magistrate of Ganjam, in Calendar 
Case No. 19'of 1910. 


Facts.—The petitioner was charged 
with recruiting three coolies, natives of a 
village Loudha in the Agency tracts of the 
‘Gavjam District, which is prohibited by Gov- 
ernment. He denied the charge, and stated 
that the persons recruited were not natives 
of any village in the ' Agency tracts bab 
were merely savaras, which by itself, does 
not show that they come from the Agency 
tracts, and requested the Magistrate to 
summon the coolies from Assam to prove 
his defence which the Magistrate refused. He 
was convicted by the Magistrate and sen- 
lenced to six months’ imprisonment which 
was confirmed by the Sessions Judge. 
Hence the present'revision petition. 

Mr. P. Narayanamurthi, for the Petitioner. 

Mr. P. R. Grant, for the Crown. 


Order, —We do'nob think the applica- 
tion of the accused to summon as wit- 
nesses for the defence the persous alleged 
io have been recruited cau be characterised 
as  vexatious and it should net have 
been refused on that ground. We, there- 
fore, set aside the conviction and direct a 
re-trial. 


Conviction set aside and re-trial ordered. 
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[s. c. (1911) 2 X. W. N. 467.] 
MADRAS HIGH COURT. 
ORIMINAL Revisioy Cass No. 23) or 1911. 
CURIMINAL Rgvisros Peritioy No. 20) 
or 1911. 

November 6, 1911. 

Present: —Siv Rulph Benson, Judge and 
Mr. Justice Sundara Aiyar. 

K. RAGHAVENDRA ROW— PETITIONER — 
ACCUSED 
Uerous 
EMPEROR —OpProstrg Parry. 

Criminal Procedure Code (Act V of 1898), ss. 233, 
235 —Diferent acts—Unconnected--Not one transac- 
tion. 

Where the accused cut a large number of trees 
on eight or nine separate occasions, each felling 
and misappropriation amounts to a distinct 
offonce and itis illegal to chargo and try accused 
for all these offences at one trial. 

The various fellings are nob so connected to- 
gebher as to form one transsetion under section 
235, Oriminal Procedure Code. 


Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Jourb to revis» the jadgmant of the Sassions 
Court of South Canara, in Criminal Appeal 
No. 71 of 1910, presented against -the judg- 
ment of the Court of the Joint Magistrate of 
South Canara, in C. C. No. 31 of 1910. 

Mr K. Narayana Row, for tho Petitioner. 

Mr. P. R. Grant, for the Crown. 


Order.—The petitioner has been found 
guilty of criminal misappropriation and of 
mischief (sections 403 and 426, Indian Penal 
Code) in respect of a large number of trees 
cut by him at various times during the year 
from March 1909 to April 1910. 

The judgments of the Courts below and 
the evidence show that the fellings took place 
on some eight or nine separate occasions. 

Weare asked to hold that each felling 
and misappropriation was a distinct offence 
and that it was illegal to charge and try the 
accused for all these offences at one trial, 
We think that the contention is well founded. 


The Public Prosecutor does nov contend, nor 


does the charge allege, that the various fel- 
lings which took place at intervals extending 
over several months were so connected to- 
gether as to form one transaction so as to be 
triable together under section 235, Criminal 
Procedure Code; nor is the Pablic Proseeutor 
able to bring the case within any other of the 
exceptions laid down in the Code to the gene. 
ral rule in section 233 that for every distinct 
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offence there shall be a separate charge and 
every charge shall be tried separately, except 
in the cases specified in the Code. 

We must, therefore, set aside the conviction 
as illegal. The objection was not taken be- 
fore the Magistrate who tried the case and 
we think that the accused should be re-tried 
on a charge properly limited in its scope in 
accordance with the rules of the Criminal Pro- 
cedure Code. 

We direct accordingly. 


° Conviction set aside. 


(s. c. 5 S. L. R. 105.) 
SIND JUDICIAL COMMISSIONER’S 
COURT. 
CRrIMINAL BAIT APPLICATION No. 85 or 1911. 
July 4, 1911. 
Present; —Mr. Pratt, J. C. 
IMPERATOR-—APPELLANT 
: ' versus . 
- GHULAM KADIR walad FAIZ 
MAHOMED—<Accusep. 

Criminal Procedure Code (Act V of 1898), ss. 1 (2), 
498—Sind Frontier. Regulation (Act V of 1872), s. 11 
— Sind Frontier Regulation (Act III of 1892) — Crimi- 
nal Procedure Code (Act V of 1898) s. 498—Baii— 
Accused tried by Jirgah —Power of High Court to grant 
bail — Jurisdiction —Revisional power of High Court. 

The revisional powers conferred on a High Court 
by the Criminal Procedure Code do not apply to pro- 
ceedings under Sind Frontier Regulations V of 
1872 and III of 1892. 

An application for bail on behelffor an accused, 
who is being tried by a Jirgah, or Council of Biders, 
under section 8 of the Regulation of 1892 cannot be 
made to the High Court under section 408, Criminal 
Procedure Coda. 


Mr. T. G. Elphinston, for the Applicant. 
Judgment.—tThis is an application 


for bail on behalf of an accused who is being. 


tried by a Jirgah, or Council of Elders, under 
section 8 of the Sind Frontier Regulation ITI 
of 1892.. 

Bail has been refused by the District 
‘Magistrate and this application is. made to 
this Court in its High Court Jurisdiction 
under section 491, Criminal Procedure Code, 
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The terms of section 498 are, no doubt, very 
wide but they are controlled by section 1 (2) 
of the Code. - si 


Under that section, in the absence of a 
specifie provision to the contrary, nothing in 
the Code, shall “affect any special or local law 
now in force, or any special jurisdiction or 
power conferred, or any special form of 
procedure prescribed by any other law for the 
time being in force.” 


The Sind Frontier Regulation is a Special 
and Local law conferring special jurisdiction 
on the District Magistrate and laying down 
& special form of procedure. 


The provisions of the Code of Criminal 
Procedure cannot, therefore, be invoked in 
order to control the procsedinrgs of the District. 
Magistrate. 


Under section 11 of the Sind Frontier 
Regulation, 1872, which is read-as part of the 
Regulation of 1892, the Regulation supersedes 
the provisions of the (Code of Criminal 
Procadure in so far as ib is. inconsistent with 
them. 


Now, general revisional jurisdiction is vested 
hy section 17 (2) in the Commissioner in 
Sind. This is inconsistent with the exercise 
of revisional jurisdiction by this Court and 
the revisional powers of calling for record | 
conferred on this Court by the Criminal 
Frocedure Code do not apply to proceedings 
under the Regulation. This also leads me to 
the conclusion that applications under section 
498 will not lie to this Court in’ respect of 
persons being tried by Jirgah. 


Application refused. 
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MADRAS HIGH COURT. . 
APPEAL AGAINST Orbea No. 239 oe 1909. 
September 21, 1911. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar. 
PONNUSAWMI NADAR AND OTHERS — 
APPELLANTS 
versus 


LETCHMANAN CHETTIAR AND OTHERS 
— RESPONDENTS. 

Civ& Procedure Code (Act V of 1908), O. XXI, r. 2— 
Civil Procedure Code (Act XIV of 1882), s. 258—Assign- 
ment of decree—Assignee mere benamidar for judgment- 
debtor—Ewecution by assignee—Assignment, whether an 
‘adjustment —Assignment whether should be certified to 
Court—Title of assignee, inquiry into. 

Per Abdur Rahim, J.—Where a decree is assigned 
by the decree-holder to a person who holds tho decree 
benami for the jadgment-debtor, it is really an adjust- 
ment of the decree, and the decree cannot be executed 
by the assigrbe for failure to certify it to Court under 
Order XXI, rule 2 of the Civil Procedure Code. 

In such a case ib is not necessary to inquire irto 
the assignee’s title. . 

The prohibition that an adjustment which is not 
certified shall not be recognised by the Court exe- 
cuting the decree ought not to be limited to cases 
where the decree is sought to be executed by the 
decree-holder himself, 

Rama Ayyan v. Srinivasa Pattar, 19 M. 2830, Agra 
Bank v. Cripps, 8 M. 455 at p. 463, Monmohan Karmo- 
kar v. Dwarka Nath Karmokar, 12 C. L, J. 812; 7 Ind. 
Cas. 55, dissented from, 

Per Sundara Aiyar, J.—Section 258, Civil Proce- 
dure Code, 1882, has no application to an adjustment 
made with a person other than the judgment-debtor. 

The Court is bound to inquire into an assignee's 
title, 

Scope of section 258, Civil Procedure Code, dis- 
cussed.. 

Rama Ayjan v. Srinivasa Patlar, 19 M. 280, fol- 
lowed. 

Appeal against the order of the Court of 
the Subordinate Judge of Negapatam, in 
Execution Petition Register No. 33 of 1909, 
in O. S. No. 18 of 1904. 

Mr. S. Breenivasa Ayangir, for the Appel- 
lants. Á 

Mr. K. Sreenivasa Ayangar, 

spondants, 


for the Re- 


Judgment. 

Abdur Rahim, J.—This appeal raises a 
question of some nicety with reference to the 
construction of Order KAT, rule 2, corre- 
sponding *o section 258 of the old Civil Pro- 
cedure Code, 1882. 


The 1s$ respondent. applied for execution 
of a decree which he alleged had been assign- 
ed to his father by the original decree-hold- 
ers. Objection is made to execution by the 
9nd appellant, who is one of the judgment- 


debtors, on the ground that the assignment 
which is in the name of the Ist respondent’s 
father was made under an arrangement by 
which the lst respondent’s father was to be 
a mere benam?dar for the judgment-debtors. 
On the date of the assignment the amount 
due under the decree was Rs. 60,000, and the 
allegation of the judgment-debtors is that 
Rs. 15,000 out of this sum was actually paid 
to the original decree-holders, and that an 
assignment of the decree was obtained in the 
name of the Ist respondent’s father on the 
understanding that he wag to hold it for the 
appellants’ benefit, the appellants agreeing 
to pay the balance of Rs. 45,000 due under 
the decree. 

The Sabordinate Judge has held, by way 
of demurrer, that accepting the facts as stat- 
ed by the appellants, he, as the Court exe- 
euting the decree is precluded from giving 
effect to the arrangement inasmuch as admit- 
tedly it was not certified as required by 
Order XXl, rule 2. He regards the ar- 
rangement as an adjustment or satisfaction 
of the decree. ' 

It is now contended by the learned Vakil 
who appeared for the appellants that here 
there are two questions. ‘The first ig whether 
the assignee has a good title. The next 
question, which would only arise if the first 
question is answered in the affirmative, is 
whether there has been any adjustment or 
satisfaction within the meaning of the law. 
It seems to me that, on the allegations of the 
appellants themselves, it is impossible to 
accept this contention as sound. The Ist 
respondent is prima facie an assignee of the 
decree, and he applies to the Court to give 
effect to his assignment by executing the 
decree. The judgment-debtors’ objection is 
that the assignment was intended for their 
own benefit and that the 1st respondent was 
a mere benamidar. 

The question, therefore, which this Court 
hasto decide is whether any effect can be 
given to this objection of the appellants. 
Suppose the judgment.debtors had obtained 
the assignment in their own name from the 
decree-holders, it could hardly be contended 
that such assignment would not amount to 
an adjustment or satisfaction of the decree. 
And I did not understand Mr. S. Srinivasa 
Iyengar to contend that it would not. If 
such assignment was not certified, as required 
by Order XXI, rule 2, it seems to me clear 


658 


that the judgment-debtors could not rely 
upon the assignment as à bar to execution. 
Should the assignment be any the less an 
adjustment or satisfaction of the decree be- 
cause it was obtained in the name of another 
person as a mere benamidar or alias the 
judgment-dehtors themselves? Speaking for 
myself, I am unable to see any reason why 
it should be. The language of rule 2, 
paragraph 3 is "a payment or adjustment, 
which has not been certified or recorded as 
aforesaid, .shall not be recognized by any 
Court executing the decree”. If the arrange- 
ment alleged amounts to an adjustment, and 
there can be no doubt that it does—the 
language of the section is imperative that 
the Court executing the decree shall not 
recognize it at all, But itis contended that 
the adjustment referred to in the Code is 
what purports to be an adjustment and not 
what has the effect of adjustment by the 
‘operation of law. There is no reason why 
the meaning of the word ‘adjustment’ should 
be limited in that way when there is no- 
thing in the section itself tosuggest such a 
limitation.. It is not the name by which a 
-party calls a transaction but its legal charac- 
ter with which the Court is concerned. . The 
.very object of the arrangement relied on by 
the appellant was that the decree should be 
assigned to him, only that it should stand in 
the name of another person as a sort of alias 
for him. It is not the case of the appellants, 
and their learned Pleader does not seek to 
make out any such case before us, that the 
.object of the arrangement was that the decree 
should be capable of execution by the assignee 
under certain circumstances, and that it 
-should not be capable of execution under 
other circumstances, and that the decree can- 
not be executed because such latter circum- 
stances have happened. The appellants’ 
case is that by the arrangement in question 
the title to the decree passed to them and not 
: to the lst respondent. 

It was also argued on the strength of the 
words “shall not be recognized as a puyment 
or adjustment of the decree” which occurredin 
section 258 of the old Code that the adjust- 

. ment in this case may be given effect to as 
_showing want of title in the plaintiffs. The 
words "as a -payment or adjustment of the 
decree” have been omitted from the new 
Code, and it is the new Code that governs 
the application for execution in this case, 
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which was made on the 2nd February 1909. 
It is, therefore, not necessary to decide wha- 
ther the words "as a payment or adjustment 
of the decree” could in any way, help the ap- 
pellants. But I may-say that, having re- 
gard to the nature of the transaction alleged 
in the case, I do not see how, if it cannot ba. 
pleaded as an adjustment, it can be relied on 
as showing want of title in the plaintiffs. The 
language of the Legislature is that an adjust- 
ment which is nob certified shall not be recog- 
nized by the Court executing the decree and L 
find no reason for limiting the prohibition to 
cases where the decree is sought to beexecuted 
by thedecree-holder himself, Reliance has been 
placed on the decision of Sir S. Subramania 
Aiyar, J., in Rama Ayyan v. Sreenivasa Patter 
(1). The judgment in that case is really based 
on the finding of fraud committed by the 
transferee of the decree against the judgment- 
debtor. Bat the learned Judge ‘ges on t» 
observe,-with reference to certain suggestions 
that occurred to him-as regards the scope of 
section 258 of the Code of 1882, it is only 
when the parties to the transaction adjusting 
a decree stood at the date of such transaction 
in the relation of jodgment-creditor and 
judgment-debtor thas the provisions of sac- 
tion 258 would apply. In other words, they 
would not apply if the transferee of the 
decree seeks to executeit and the adjustment 
sought to be pleaded-is one which was entered 
into before the date of the transfer. With 
all respect to the learned Judge, I am unable 
to accept this dictum as a correct exposition 
of section 258.. 'Decree-holder' includes the 
transferee of the decree by virtue of section 
2 and there is certainly nothirg in section 
258 itself which would support the conelusion 
of the learned Judge. Reference has also 
been madè to a dictum of Turder, O. J., in Agra 
Bank `v. Oripps (2): But the general 
observation of the learned Chief Justice 
that, if the Bank which in that case obtained 
an assignment of the decree against one 
Pinsent. was merely a benami holder the 
decree could not be executed, is made without 
any references to section 258 of the Civil 
Procedure Code. There isa similar dictum 
in Monmohin SKarmotur v. Dwarka Nath 
Karmokar (3). There would be force in such 
observations where the assignee of a decree 
(1) 19 M. 230. 


(2) 8 M. 455 at p. 463. 
(8) 12 C. L. J. 812; 7 Iud, Cas. 55, 
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` is a benamidar for a person other than the 
judgment-bebtor, for in such acase no ques, 
tion under Order XXI, rule 2 would arise. 

I would confirm the judgment of the Sub- 


ordinate Judge and dismiss the appeal with. 


costs, 

Sundara Aiyar, J.—This appeal is against 
an order of the Subordinate Court of Nega-, 
patam disallowing certain objections raised by, 
the j jo udgment-debtors in Original Suit No. 18 
of 1904 to an application for execution made 
by the transferee of the decree-holders’ rights. 
The decree was one passed for sale on a 
hypothecation bond. The applicant's father, 
Ramanathan Chettiar, obtained a transfer- 
deed from the original decree-holders on the 
lith of April 1908. .The objections raised 
were:—(1) that the real transferees under 
ihe deed of assignment relied on by peti- 
tioner were the judgment-debtors themselves, 
and that the applicant was not, therefore, 
entitled to execute the decree; (2) that out 
of Rs. 60,000, the total amount due under the 


decree on the 10th of Aprill908 as per: 


. Relllement of accounts between the original 
decree-holders and the judgment-debtors, 
the latter paid Rs. 15,000 to the former, 
and the applicant was not, therefore, entitled 
to execution, at any rate for the amount so 
paid, and (8) that the execution application 
.was bad for non-joinder of certain other 
persons who, according to the, judgment- 
-debtors, were jointly entitled with the appli- 
cant in case ihe latter should be the real 
transferee of the decree. The Subordinate 
Judge overruled these contentions. The 
argument at the hearing of the appeal was 
.conüned to the first. contention. It was 
decided by the Subordinate Judge on demurrer 
without taking evidence. It is, therefore, ne- 
cessary to setout the defendants’ case “on the 
-point precisely. The 2nd defendant alleged 
that after payment of Rs. 15,000 out of the 
Rs. 60,000 due to the original decree-holders 
Rs, 45,000 remained to be paid and that the ap- 
-plicant’s father, Ramanathan Chettiar, agreed 
to advance that amount as a loan for the judg- 
.ment-debtors. He then goes on to say: “the 
‘said assignment-deed was got up in the 
name of the said Ramanathan Chettiar (that 
is, the applicant's father) benam¢ for the 
benefit of myself and others (the others 
. being his co-judgment-debtors). The said 
- Ramanathan Chettiar conducted no proceed- 
ing whatever on ihe said assignment-deed 
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during hislife-time. In these circumstances, 
the petition presented by the petitioner is 
unsustainable according to law.  _ 

“And there was an arrangement to the 
effect that for the amount of Rs. 45,000 
undertaken to be paid by the said Ramana- 
than Chettiar as above-mentioned and for a 
further sum of Rs. 5,000 required by me and 
others, in all for Rs. 50,000, I and the others 
should execute a mortgage by conditional sale 
or a usufructuary mortgage-deed in the name 
of the said Ramanathan Chettiar in respect 
of the properties mentioned in the decree in 
question, that the same should be got back 
after paying the said amount in 5 years’ 
time, and that the said Ramanathan Chettiar 
should get executed the documents in res- 
pect of the same within some time at his 
convenience.” 

The agreement between Ramanathan Chet- 
tiar and the judgment-debtors was admitted 
before the Subordinate Judge to have taken 
place before the 10th of April 1908. The 
deed of assignment of the decree was execut- 
ed subsequently on the llth of April The 
Subordinate Judge was of opinion that, on 
the construction ofthe judgment debtors' plea 
set out above, Ramanathan Chettiar was nof 
a mere benamidar, for the judgment-detors. 
He says: "The, assignment of the decree 
might have been intended to be a sort of 
help to the defendants, but it cau in no 
sense be regarded as obtained for their 
benefit. It was admittedly not obtained with 
the funds of the defendant. Defendants had 
entered into an agreement with the assignee 
for effecting a sale or mortgage in satisfaction 
of the decree." This finding of the Sab- 
ordinate Judga cannot be supported. The 
fact that the amount due to the original 
decree-holders was paid by the assignee may 
be gapd reason for holding that he was not 
a mere benamidar, but this is not a necessary 
inference from the fact of his paying the 
consideration which passed to those trans- 
ferors. The question, for whose benefit 
the decree was infact transferred, is one of 
the intention of the parties. The judgment- 
debtors’ case is, that it was intended for their 
penefit and that the sum of Rs. 45,000 which 
the assignee paid to the transferors was 
advanced merely as a loan for the judgment- 
debtors’ benefit, Such an arranagement is 
not impossible. It is not impossible that 
the applicant's name was entered as the 
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nominal transferee on account of his ad- 
vancing the  mortgage-amount as a loan 
for the judgment-debtors, and that it was 
intended that the right to the decree should 
at once vest in the judgment-debtors and not 
in the transferee, The applicant’s plea that 
& mortgage-deed was to be executed by him 
as security for the loan would, if true, pro- 
babilise his contention. The Subordinate 
Judge was wrorg in holding that; in the cir- 
' cumstances, the right to the decree must 
necessarily vest in, the ‘applicant. He was 
bound to decide the question after taking 
evidence which the parties wished to adduce. 
But the respondents’ Vakil, Mr. K. Srinivasa 
Tyengar, contends that the plea that the 
appellants werethemselvesthe real transferees 
of,the decree cannot be given effect to, as the 
plea really amounts to this, that the decree 
debt due to the original decree-holders was 
discharged by an adjustment made by means 
of the stipulations with the lst respondent’s 
father referred to above, and that, as the 
adjustment was never certified to the Court, 
section 258 of the Civil Procedure Code (Act 
XIV of 1882) would operate as a bar to the 
plea. Mr. S. Srinivasa Iyengar, the learned 
Vakil for the appellants, urges, in reply, 
firstty, that section 258 has no application to 
a contention that the Ist respondent obtained 
no title under the transfer relied on by him 
and that he is not, therefore, the decree-holder 
and is not entitled to apply for execution, the 
section being applicable only where it is con- 
tended that the decree is not any further 
executable at all without any question as to 
whether the applicant is the decree-holder 
or not, and secondly, that the section applies 
only where the contract of adjustment is 
made with the decree-holder and not with a 
third person, and that in this case the adjust- 
ment was made with the lst respondent’s 
father, Ramanathan Chettiar, before the 
transfer to him I am of opinion that the re- 
spondents’ contention is not entitled to 
succeed, Iam not sure that the case has 
not to be decided under the provisions of 
Act XIV of 1882 as the adjustment and the 
transfer-deed were in April 1908 and the 
time within which the judgment-debtors could 
have obtained a compulsory record of the 
adjustment also elapsed in 1908, before the 


new Civil Procedure Code, Act V of 1908,came _ 


into operation. There is, however, in my 
opinion, no material difference between the 
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last clause ef section 258 of Act XIV of 1882 
and the same clause in Order XXI, rule 2 
of Act V of.1908. In the former Act the 
clause ran as follows: —' unless such a pay- 
menb or adjustment has been certified as 
aforesaid, i& shall not be recognized as a pay- 
ment or adjustment of the decree by any 
Court executing the decree.’ In Act V 
of 1908 the clause runs in these terms: 
"a payment or adjustment which has not’ 
been certified or recorded as aforesaid, shall 
not -be recognized by any .Court executing 
the decree". It will be noticed that in the 
later Act the words “as a payment or: 
adjustment of the decree” have been omitted. 
But I am of opinion that the meaning of 
both clauses is the same, the word ‘recognized’ 
itself implying ‘as an adjustment.’ Now the 
question to be decided is whether the clause 
prevents the appellants from proving that 
the assignment was not intended for the 
benefit of the Ist respondent, because 
the fact showing that it was not for his 
benefit would also show that the original 
decree-holders’ decree was adjusted by means 
of the agreement between the appellants and 
the lst respondent. In my opinion, the clause 
does not prevent ib. The objectof theclause, 
as I understand it, is to providethat everything 
preventing the execution of the decree should 
be made a record of the Court so as to give the 
Court complete control over its decree and 
the execution thereof. lt is nota part of 
its object to restrain the transfer of decrees 
by the decree-hclder to any one he chooses. 16 
does not make payments or adjustments which 
ure not recorded or certified to the Court in- 
valid, and the Court will give effect to such ad- 
justments in proceedings other than the execu- 
tion of the decree. Neither is the clause a rule 
of evidence forbidding the proof of uncertified 
adjustments. It merely forbids effect being 
given to such adjustments when they are set 
up as a defence to the execution of the 
decree by one entitled to do so. As put by 
Mr. $S. Srinivasa Iyengar, the question of 
adjustment comes in only after a person who 
claims to execute the decree as a transferee 
has proved his right under the transfer. Tt 
is only then that the question arises whether 
the decree, of which he has obtained a transfer, 
is a subsisting one capable of execution. 
When the applicant’s right as transferee 
is denied by the judgment-debtor he has 
to bear the onus of proving it. Assuming 
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that the fact.that he hasa deed of transfer 
purporting to’ bain his. favour would bs 
prima facie proof of his right, and that 
the judgment.debtor would then have to 
rebut the presumption, I can se» nothing in 
the section to disentitle him to prove any 
facts which would show that the applicant 
is not the transferee but some one else, and 
this would be equally so even if the facts 
he relies on must necessarily show that the 
decree has been adjusted, for he does not 
adduce them to provó' that there is no 
subsisting decree, but to disprove the 
allegation that the applicant is the transferee. 
A provision of law like the one in question 
Should not be stretched beyond its express 
words and beyond the’ object which the 
words were intended to serve. Asa matter 
of fact, however, I do not. think that in 
strictness it is necessary for the appellant 
for rebutting the plaintiffs case to go 
farther than to allege. that the plaintiff is 
not the real transferee. If he goes further 
to say that he is himself the real transferee, 
it is only to induce the Court to believe his 
assertion that the transferee is not the ap- 
plicant. 

The appellants’ second argument also has, 
in my opinion, much force. As already 
observed, the adjustment in this case, except 
with regard to the payment of Rs. 15,000, 
was made with the Ist respondent’s father 
aud before the 10th of April 1908 and also 
before he obtained the transfer-deed on the 
ilth April He was nob then the decree- 
holder. Section 258 has no application to 
an adjustment made with a third party. The 
jadgement-debtors could not compel such 
a person to certify the adjustment to the 
Court. This wasthe viewheld by Subramania 
Aiyar, J., in Ramayyin v. Srinivasa Patter(1), 
the facts of which case were similar to 
those in the present one., The cireumstanca 
that the Ist respondent afterwards obtained a 
transfer of the decree cannot alter the position 
and would not, I believe,. entitle the appel- 
lants to compel the 1st respondent to certify 
an adjustment which the former did not 
enter into with the latter as a décree holder. 
As put by Subaramania Aiyar, J, the transfer 
“ean have no retrospective effect 80 as to 
deprive the judgment-debtor of his right 
to establish that the transferee is by the 
anterior contract precluded from releasing 
the judgment-debtor.” It may, perhaps, he 
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contended that the anterior contract is no 
reason for depriving the assignee of his 
rights under his transfer, that he is entitled 
to alltherights of his transferor and, therefore, 
has the right to execute the decree which 
has not been satisfied on the record of the 
Court. Bot to such an argument it may 
well be replied that, after entering into the. 
contract, he should not be allowed to set 
up any right in opposition to that contract 
by virtue of an assignment, and, to my 
mind, the argument would apply a fortiori 
where the contract is that he should obtain a 
transfer for the benefit of the judgment- 
debtor himself. 

The appellants relied on another case, 
Agra Bank v. Oripps (2). Iu that case there is 
a dictum ot Turner, C. J., that if a decree has 
been adjusted a subsequent transferee could 
not be allowed to execute it although the 
discharge has not been certified to the Court. 
It might be alleged in opposition to this 
dictum that in consequence of the adjust- 
ment not being certified, the transferor 
had atill an executable right in the decree, and 
that the transferee was entitled to exercise 
that right. The answer to this argument, 
no doubt, would be that notwithstanding the 
non-certifying of the adjustment the discharge 
is valid in law and that the transferee would 
obtain nothing under the transfer. I do not 
feel, however, quite satisfied that this answer 
is conclusive, and I. therefore, hesitate to rest 
my judgment on -this ground. The view 
propounded by Turner, O. J., was, however, 
taken also by the Calcutta High Court 
in Monmohan Karmotar v. Dwirka Nath Kar- 
mokur (3). In thatcase a mortgagor-judgment- 
debtor, against whom a decree for sale had 
bsen passed, obtained in order to defraud a 
subsequent purchaser of the equity of redemp- 
tion a,transfer of the rights of the mortgage- 
decree-holder whose debts he discharged in 
the name of a third person who soughtto 
bring the property to sale in execution, 
The purchaser of the equity of redemption 
resisted the sale. Mookerjee, J., delivering 
the judgment of the Court observes (p. 321) 
"in our opinion he is not entitled to proceed 
with execution under such ocricumstances, 
because as laid down in section 233 of the 
Civil Procedure Code of 1882, now section 49 
of the Code of 1908, the transferee of the 
decree holds the same subject to the equities, 
if any, which the judgment debtor might 
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have enforced against the original decree- 
holder. In sübstance, the assignee stands 
in no better position than the assignor as 
regards equities existing between the original 
parties to the judgment, and takes it subject 
to all the equities and defences subsisting 
ab the time of the assignment which the 
judgnient-debtor could have asserted against 
it in the hands of the judgment creditor 
notwithstanding the ‘assignee may have had 
no noticé thereof. Hence, as well-put in the 
case of Sutton v. Sutton (4), if the assignor has 
no title to the judgment, he can convey none 
to the assignee, and, where ajudgment, once 
paid, though not satisfied of record, is 
assigned by the judgment. creditor, the assignee 
takes it subject to ‘all the defences and 
equites which were available to the judgment- 
debtor against the assignor—Black on Judg- 
ments, Vol. II, section 953 ; Freeman on Judg- 
ments, Vol. II, section. 427." The further 
observations made by the learned Judge are 
applicable to the present case: "If again, it 
is proved that the decree bas not been formally 
satisfied but that the assignee is a benumidar 
for thé judgment-debtor, he ought not to be 
allowed to execute the decree as against the 
represenatative- of the latter, because the 
assignment in substance operates merely as a 
satisfaction of the decree.” In that case, no 
doubt, the assignee and the judgment-debtor 
acted in collusion againsta third party, name- 
ly, the purchaser of the equity of redemption, 
But that fact, in my ‘opinion, makes no 
difference with respect tothe principleinvolved 
in the judgment, namely, that an assignment 
which operates as a satisfaction of the decree 
may be relied on to prove that tbe assignee ob- 
'tained no valid title under his assignment. 
It will be noticed that in the Caleutta case 
the plea that the applicant for execution 
was not the real assignee was raised by one 
who claimed to be the representative of the 
judgment debtor. In my view, the judg: 
ment-debtor is equally entitled to raise the 
same contention against the transferor in 
this case. 

On the whole, my conclasion is that the 
Subordinate Judge's decision that section 
253 is ‘a bar to the defendants’ plea of no 
title in the Ist respondent is untenable, I 
would, therefore, reverse the order of the 
lower Court and remand’ the application to 
the lower Céurt for disposal acoording to law. 

(4) 26 S. C. 38. 


INDIAN CASES, 


(1911 


- Under section 98,- Civil Procedure Code, 
1908, the “appeal is dismissed with costs, 


Appeal dismissed. 


(s. c. 5.8. L. R. 97.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
‘Oivi Revistox Apprication No. 12 or 1916. 
June 29, 1911. 
Present: —Mr. Pratt, J. C., and 
. Mr, Fawcett, A. J. C. 

MAYAMAL BISHINDAS-—APPLICANT 

versus 

Massrs. SANDAY PATRICK ayn Co.— 

OPPONENTS, 

Arbitration Act (IX of 1899), ss. 2, 5; 8S —Jurisdic- 
"Lion — Contract for sale of goods—Goods Yo be weighed 
and tested at Karachi—Jurisdiction of Karachi Court — 
Completion of performance—Cause of action-—"In 
part’—Intention to refer to more than one arbitrator ~- 
“Arbitrators to be Huropeans”—Civil Procedure Code 
'(Act V of 1908), s. 20 (e) — —Oontraet Act (IX of 1872), 
ss. 83, 91. 

A. contract for the sale and purchase of grain was 
entered into at Amritsar. It provided, inter alia, 
that the buyers wero to supply bags for the 
grain at Amritsar, that the sellers were to hand 
over to the buyers’ agents at Amritsar -Railway 
Receipts showing delivery of goods to the Rail. 


way in the name of buyers. as consignors and con. ET 


signees, and that the sellers were to receive 90 per : 
cent, of the value of grain on delivery of Railway: 
Receipts, the balance io be paid after the grain was 
analysed, weighed and tested by the buyers ab 
Karachi. In case of dispute, the contract provided 
for reference to arbitration. 

Held, that the performance of the contract for 
sale was to be completed at Karachi, that the 
cause of action arose in pari .in Karachi and the 
Karachi Court had jurisdiction, under clanse 20 
(c) of the new Civil Procedare Code, to entertain 
a suit in respect of the contract. Consequently, the 
Karachi Court had jurisdiction to entertain an ap- 
plication for appointment of an arbitrator under. 
section $ of the Arbitration Act. 
` Louis Dreyfus & Co? v. Daulatram, 3 S. L. R. 156 d 
4 Ind. Cas. 1147 and Lowis Dreyfus: & Co. v. Gir. 
dharidas, 4 S L. R. 20; 7 Ind. Cas. 593, followed. 

Kamisetti Subbiah v. Katha Venkatasawmy, 27 M. 
355, distinguished. 

The cause of action for damages was the sellers’ 
breach to deliver im terms of the contract, which 
covered the required completion of contract at 
Karachi. 

The buyers’ assent in the present case was 
plainly withheld till they had tested the goods 
after their arrival at Karachi. Therefore, in this 
case, the express terms “of the contract rebutted the 
ordinary presumption “that the carrier is the agent 
of the buyer not only to take delivery but also to 
assent to appropriation.” d 

Under section 5 of the Arbitration Act, 
paragraph 1 of Schedule I, an intention to refer 


and . 
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more than one arbitrator must be quite plain and 
beyond doubt so as to abrogate the ordinary 
rule of reference to a single arbitrator. 

No such clear expression. of intention to refer to 
more than one arbitrator can be inferred from the 
words “ Arbitrators to be European Principals." 


Application against the order passed by 
H.N. Crouch, Additional Judicial Commis- 
sioner, appointing an arbitrator under section 
8 of the Indian Arbitration Act, 

Mr. Wadhumul Udharam, for the Applicant. 

Mri F. Raymond, for the Opponents. 

Judgment.—tThis is an application 
for revision of an order of this Court in the 
exercise .of its District Court Jurisdiction 
appointing an arbitrator under section 8 of 
the Indian Arbitration Act, 1899. It is con- 
tended that under section 2 of the Act the 
Court has no jurisdcition to make such an 
order, because if the subject-matter proposed 
to be submitted to arbitration were the sub- 
ject-matter of a suit, the suit could not be 
instituted at Karachi. 

The dispute arises out of a forward con- 
tract between Sanday Patrick. & Co.'s 
Amritsar Agency and the applicants (original 
opponents), whoreside and carry on business 
at Amritsar, for the sale and purchase of 
some bags of grain. Under the contract the 
buyers had to supply the bags for the grain 
at Amritsar (clause 14), and the sellers had 
to hand over to the buyers’ Amritsar Agency 
Railway Receipts, showing delivery of the 
goods to.the Railway Company in the name 
of the buyers as consignors and consiguees 
(clauses 7 and 15), Payment was also to be 
made ab Amritsar under the following 
terms:— . 

"3. Payment to be made by buyers ab 
their Amritsar Agency against clean Railway 
Receipts as they come in, at the rate of 
ninety per cent. (90 per cent) valne, the 
balance to be paid after advice from Sanday 
Patrick & Co., Karachi, whose report of an- 
alysis and oulturn to be accepted as final of 
correct delivery at Keamari of weight, quality, 
condition, ete, according to the terms of 
contract.” 

" 10. Seller to be allowed to see analysis 
report at buyers’ Amritsar Agency, on receipt 
of same from Karachi. 

“11. (Sellers or their Agent may be 
present at the weighing, sampling or refract- 
ing of their goods at Karachi). 

‘32, (This contains arule as to taking 
weights at Karachi). 
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“18. In the event of rejection of any 
goods by buyers for any cause whatsoever, 
notwithstanding such réjection and without 
prejudice thereto, buyers shall be entitled io 
retain the goods so rejécted until the refund 
by sellers of any amount advanced by buyers, 
on account of such goods. (The remainder 
gives the buyers power in certain events 
" to sell the goods so retained and to receive 
the sale proceeds thereof and to apply the 
same to the re-payment of the’ amount of 
the advance)". 

The question at issue ise whebher, in view 
of the clauses cited above, it should or should 
not be held that performance of the contract 
for sale was to be completed at Karachi, For 
itis only if it was to be so completed, that 
the cause of action arisesin part in Karachi, 
soasto give the Karachi Court jurisdiction 
under clause (c) of section 20 of the Code of 
Civil Procedure, 1908. This is clear from 
explanation IIl to section 17 of the Code of 
1882, which though now omitted, is covered 
by the insertion of the words “wholly or in 
part” in clause (c) of section 20 of the 
present Code. 

The main rule of law applicable to this 
case is undoubtedly section 83 of the Contract 
Act, which provides that " where the goods 
are not ascertained at the time of making the 
agreement for sale, but goods answering the 
description in the agreement are subsequently 
appropriated by one party, for the purpose of 
the agreement, and that appropriation is 
assented to by the other, the goods have been 
ascertained, and the saleis complete." As to 
this, we agree with the view taken by Messrs. 
Crouch and Leggatt in the similar cases of 
Louis Dreyfus § Oo. v. Daulatram (1), and 
Louis Dreyfus § Co v. Girdharidas (2). As 
said by Mr. Leggatt in the latter case, 
“By the very termscf the contract the buyers 
are expressly given a right to reject the goods 
after their arrival at Karachi, so that their 
Thus, 
though there has been appropriation by one 
party there is no assent by the other party 
until after the goods have been weighed, tested 
and passed at Karachi.” 

No doubt, the ordinary rule is that where 
goods are delivered to a carrier for transmis- 
sion to the buyer, the carrier is presumed to be 
the buyer's agent not only to take delivery 


(1) 3S. L. R. 156; 4 Ind. Cas. 1147. 
(2) 4 8. L. R. 20; 7 Ind. Cas. 593, 
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(section 91 of the Contract Act), but to assent 
to the appropriation to the contract of the 
goods so delivered (ef. Pollock’s Irdian Con- 
tract Act, 9nd Edition, page 363): but any 
such presumption is rebutted in this case by 
the express terms of the contract already 
mentioned. And though the buyers obtain 
eontrolover the goods by having the Railway 
Receipts made out in their name, this at most 
amounts to a conditional appropriation, and 
there is no final appropriation or assent to the 
seller's appropriation, until the goods have 
actually been received and passed at Karachi. 
It was only when this had been done, that the 
sale became complete, and the sellers 
entitled to the full payment stipulated for. 
It follows that the testing at Karachi is an 
essential part of the performance of the con- 
tract and not entirely outside it, as argued by 
Mr. Wadhumal.1 

Ib was contended that as no goods were sent 
as a matter of fact in this case so as to be 
available for testing at Karachi, the cause of 
action in regard to the buyer's claim for 
damages cannot be raid to arise in part in 
Karachi, but arises wholly in Amritsar, where 
the breach complained of took place. The 
answer to this is that the cause of action is 
the seller's breach to deliver zn the terms of tie 
contract, and this (as shown above) covers the 
required completion of the contract for sale at 
Karachi, towards which the non-delivery at 
Amritsar was only one step. 

Nor does the case of Kamisettt Subbiah v. 
Katha Venkatasawmy (3) help the applicants, 
as this was a case under clause (III) of 
Explanation IIL to section 17 of the Civil 
Procedure Code of 1882 and not under clause 
(II) of that explanation, which would apply 
to this case but was expressly held inapplicable 
to the case cited (pp. 257, 353). 

The above suffices to dispose of the question 
raised : and it is unnecessary to considef what 
inference can be drawn from the letters " K. 
P.” at the tcpof the contract, and whether 
the buyers became " pawnees" of the goods 
delivered to the Railway Co.—points which 
are also relied on in the order under 
consideration. 

The only other objection taken by Mr. 
Wadhumal for the applicants was that the 
words “ Arbitrators to be European Princi- 
pals” in clause 19 of the cortract necessitate a 


reference to two arbitrators, and not to one 
(8) 27 M. 365, 
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only, as ordered in this case. But under 
section 5. ôf the Indian Arbitration Act “a 
submission unless a different intention is expres- 
sed therein shall be deemed to include the 
provisions iu the First Schedule," of which 
paragraph 1 is that 1f no other mode of reference 
zs provided, the reference shall be to a single 
arbitrator.” The words italized seem to us 
clearly to imply that an intention to refer to 
more than one arbitrator must be quite plain 
and beyond doubt, before the ordinary rule is 
abrogated. .In this case we do not think 
there is any such clear expression of intention 
to have more than one arbitrator to decide any 
dispute arising under the contract, and the 
sentence in question seems to us to be merely 
a piece of loose drafting not inLended to affcet 
the ordinary rule laid down in the Indian 
Arbitration Act, “in accordance with the 
terms” of which Act the dispute is (under 
clause 19) to be settled. 

The application for revision, therefore, in 
our opinion, fails and should be dismissed 
with costs, 

The same applies to Revision Applications 
Nos. 13 to 16, which are on all fours with 
this one and were argued with it. 

Application dismissed, 





MADRAS HIGH COURT. 
APPEAL AGAINST ORDER Na. 113 or 1910. 
September 20, 1911. 

Present: —Mr. Justice Sundara Aiyar and : 
Mr. Justice Phillips. 
LAKSHMI— APPELLANT 
versus 
MARUDEVI AND OTHERS— RESPONDENTS, 

Execution of decree—Decree directing indefinite plot 
of land to remain in defendant's possession— Decree, 
whether ececutable—Preliminary order for separation 
of land—Appeal—Final order directing delwery of 
land to plaintiff— Whether bars appeal against first 
order— Civil Procedure Code (Act V of 1908), ss. 2, 47. 

A decree provided as follows:—“ that plaintiffs do 
pay the assessment on the entire plaint property, 
that 1st defendant shall enjoy land yielding 126 
muras of rice, and house, out of the property, 
that lst defendant shall not alienate the said land, 
of 126 muras of rice, that if alienated, the alien- 
ation shall be void, etc. eto.” In 1909, the plaintiff 
applied for execution and asked for an order 
directing that, out of the lands mentioned in 
the decree, land yielding 126 muras of rice, which 
was already in Ist defendant's possession and was 
to be retained by her, be caused to be separated 
and that the remaining properties be given to the 
plaintiffs by a Commissioner. The defendant ob. 


- jected that the decree was declaratory and that no 


execution could issue, The District Judge, over. 
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ruling the objection,’ passed a preliminary order 
and appointed a Commissioner for preparation of 
lists of lands and for setting aside lands that yielded 
126 muras of rice income. Later,on 18th March 
1910, he passed the final order directing delivery 
to plaintiff of all but the lands yielding 126 
muras of rice. The Ist defendant, after the final 
order was passed, appealed to the High Court against 
the preliminary order alone. 

Held, (1) that the order appealed against deter- 
mined the question whether the decree was exeout- 
able or not, that it was a decree and was conse- 
queatly appealable. 

Narayana Pattar v. Gopala Krishna Pattar, 28 M. 
855; 15 M. L. J. 247; Ram Kirpal v. Rup Kuari, 6 A. 
269; 11 I. A. 37; Bhup Indar Bahadur Singh v. Bijari 
Bahadur Singh, 28 A. 152; 27 I. A, 209; Deoki Nandan 
Singh v. Bensi Singh, 140. L. J. 35; 10 Ind. Cas. 
871, relied upon. s 

Venkatagiri Iyer v. Sadagopachariar, 14 M. L. J. 359, 
. distinguished. 

.(2) That the District Judge's final order did not 
affect the defendant’s right of appeal against the 
preliminary order, if the appeal was preferred 
within the period allowed by law, as the later order 
did not supersede the first. 

The reversal of the first order would have the 
effect of nullifying the final order. . 

Mackenzie v. Narasinga Sahai, 86 C. 762; 1 Tnd. 
CaS. 418; Madhusudan Sen v. Kamini Kanta Sen, 32 

- 0. 1023; Bai Kuntha Nath Dey v. Nawab Salimullah 
Bahadur, 12.C. W. N. 690; 6 C. L. J. 547; Kurigal Mal 
v. Bishambar Das, 82 A. 225; 7 A. L. J. 210;5 Ind. Cas, 
276, dissented from. 

Musammat Gulab Koer v. Badsha Bahadur, 13 C. 
W. N. 1197; 2 Ind: Cas. 129; Jatinga Valley Tea Com- 
pany v. Chera Tea Company, 12 C. 45; Subbasastri v. 
Balachandra Sastri, 18 M. 421; Mallikariwna v. Patha- 
meni, 19 M. 479, relied upon. 

Uman Kunwari v. Jarbandhan, 30 A. 479; A. W. N. 
(1903) 195; 5 A. L. J. 417; 4 M. L. T. 162, referred to. 

- (3) That the decree was merely declaratory and 
was not capable of being executed. 

Where the law gives a person two remedies, he is 
entitled to avail himself of either of them unless they 
are inconsistent. " 

Mackenzie v. Narasinga Sahai, 36 O. 762; 1 Ind. 
Cas. 418, relied upon. 

Appeal against the order of the District 
Court of South Canara, dated 29th January 
1910 in E, P. No. 51 1909. " 

Messrs. K. P Madhaw: Rau and K. P. 
Lakshmana Rau, for the Appellant. 

Dewan Bahadur K. Narayan Raw and Mr. 


G. Annaji Rau, for the Respondents. 


Judgment.—tThis is an appeal against 
the order of the District Judge of South 
Canara, dated the 29th January 1910, in an 
application for execution of the decree in Ori- 
ginal Suit No. 43 of 1906. The- decree was 
the result of a compromise between the par- 
ties. The material portion of it was in these 
terms. Court doth order and decree “that 
plaintiffs do pay the assessment on the entire 
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property as per plaint kurar, dated 16th Nov- 
ember 1905, that first defendant shall enjoy 
land yielding 126 muras of rice, and house, out 
of the land referred to in the karar, that first 
defendant shall not alienate the said land of 
126 muras of rice, that if alienated, the alien- 
ation shall be null and void, that after the 
death of the first defendant the said land and 
house shall be enjoyed by the second defen- 
dunt paying thereout 63 muras of rice to 
plaintiffs annually by the end of June of each 
year through Court etc. In 1909, the plaintiff 
applied for execution ang asked for the order 
directing that from out of thelands mention- 
ed in the decree, land yielding 196 muras of 
rice which is already in the possession of the 
first defendant and which is to be retained with 
her as per compromise decree be caused to be 
separated towards the said first defendant 
and that the remaining properties be given in 
possession to the plaintiffs by a Commissioner." 
The first defendant objected on the ground 
that the decree was declaratory in its terms 
aud that, therefore, no execution could issue. 
The District Judge held "that the decree can 
be executed by setting aside lands that yield 
126 muras of rice income and directed that 
this should be done, and ordered the appoint- 
ment of a Commissioner to prepare lists of 
the lands. The first defendant has presented 
the appeal to this Court on the ground that 
the Judge was wrong in construing the dec. 
res as one that was nob purely declaratory. 

On the merits there can be no doubt that 
the order of the Judge cannot be upheld. The 
decree did not direct possession of any landa 
to be given to the plaintiffs but merely de- 
clared the right of the first defendant to re. 
main in possession of land yielding 196 muras 
of rice of which she already had possession. 
It does not even declare the plaintiff's title to 
any lands but merely decrees that plaintiffs 
do pay the assessment on the entire property 
of the family. We are unable to see how on 
the terms of the decree an order directing that 
the plaintiffs be put in possession of all the 
lands except that yielding 126 muras of rice 
conld be justified. 

Mr. Narayana Hau, the learned Vakil for 
the respondent, has, however, raised a preh- 
minary objection which we are bound to deal 
with. The objection is that before the appeal 
was presented on the 18th Jaly 1910, the 
Judge had passed another order on the 18-h 
March 1910 directing delivery to the plaintiffs 
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in accordance with his former order after hear- 
ing the objections to the lists prepared by the 
Commissioner, that the defendant did not ap- 
peal against tha final order of the 18th March 
which has in consequence become final, and that 
he was not entitled, after the passing of the 
second or final order, to appeal against the 
first order of the 29th January. A 

To this objection Mr Narayana Hau, in 
the course of his argument, added another that 
noappeal could be preferred at all against 
the order of the 29th January as it really did 
not decide any question of right between the 
parties. * 

We may dispose of the second objection ab 
once ina few words, According to section 2 
of the Civil Procedure Code "the determina- 
tion of any questions within section 47" is a 
decree. The question whether a decree is 
executable or not is certainly one that comes 
within this definition. No doubt the de- 
termination of a mere issue by the execution 
Court made prior to the passing of the final 
order would not be regarded as an adjudica. 
tion between the parties against which an ap- 
peal would lie. See Venkatagiri Iyer v. Sada- 
gopachariar (1). But in this case, the Judge 
did not merely record a finding on an issue, 
He held that execution should issue in favour 
of the plaintiffs and ordered the appointment 
of a Commissioner as required by the decree. 
Iu Narayina Pattar v. Gopala Krishna Pattar 
(2) the learned Chief Justice and Subramania 
Jyer, J., held that when the executing Court 
finally decided that the decree-holder was 
entitled to execute, an appeal lay against such 
anorder. The learned Judges there point 
out the distinction between that case and 
one where the Court merely records a finding 
on an issue, as in Venkatagiri Iyer v. Sadago- 
pachatar (1). It has also been decided tha 


where the executing Court decides that the- 


plaintiff is entitled to mesne profits, an ap- 
peal will lie against that order though the 
amount of the profits may not have been as- 
certained by it. See Ram Kirpal v. Rup 
Kuwi (3) Bhup Indar Bahedur Singh v. Byjat 
Bohedur Singh (4). Our judgment is also in 
accordance with Deoki Nandan Singh v. Bensi 
Singh(5), which lays down the test for decid- 
ing whether an appeal would lie against any 
particular order in execution or not. We 
overrule this contention. The first conten. 
(1) 14 M. I. J. 359. (2) 28 M. 355; 16 M. L. J. 247. 
(3, € A. 269; 11 LA. 37. (4) 23 A. 152; 27 LA. 209. 
(5) 14 C. L. J, 85; 10 Ind, Cas. 371. 
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tion is certainly better supported by author- 
ity, but we«re of opinion that it is not enti- 
tled to prevail. The defendant being entitl- 
ed t» appeal against theorder of the 29th 
January, we are unable to hold that he was 
not entitled to do so within the period allow- 
ed to him by law. The second order merely 
carried out the first order in this case; it did 
not in any way supersede that order as in- 
deed it could not do. We cannot see how that 
order could affect the defendant’s right of ‘ap- 
peal. ffe might have had no objection to it 
provided that first order was right. 

This, indeed, is the position taken up by 
the appellant before us. To use the langu- 
age of the decision of a Full Bench of this 
Court in another case, “where a right and 
jurisdiction are conferred expressly by sta- 
tute," they cannot be taken away or cut 
down except by express words or necessary 
implication. It is argued that the later 
order, not having been appealed against 
would remain in force even if we.reverse the 
earlier one, and that, therefore, it is not open 
to us to take the futile step of setting aside 
the first order. We cannot agree that the 
reversal of the earlier order will leave the 
later one intact. The second order depends 
for its validity upon the first one allowing 
execution in favour of the plaintiffs and with 
the quashing of the first the second must 
cease to have any force. The appellant has 
not been able to draw our attention to 
any decision of this Court in support of his 
position. But he relies on the decision of 
the Calcutta High Court in Mackenzie v. 
Narasing Sahai (6) and.upon Madhusudan 
Sen v. Kamini Kants Sen (7), which was 
followed in that case. It is perhaps desir- 
able to examine briefly the decisions of the 
Calcutta High Court bearing on this ques- 
tion. Madhusudan Sen v. Kamini Kunta 
Sen (7) was a case of appeal against an 
order of remand. It was presented after the 
Munsif had passed his final judgment subse- 
quent to the remand. Maclean, C. J., and 
Mitra, J., held that the appeal was incom- 
petent. The reason given is that section 588 
of the old Civil Procedure Code provides 
for appeals against various interlocutory 
orders, several of which do not affect the 
decision of a suit on the merits, though some 
do: that a party failing to appeal against any 
of the orders could object to it on an appeal 


against the final decree, and that, therefore, 
(6) 36 C. 762% 1 Ind, Cas, 418, (7) 32 C, 1023, 
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if he desired to avail himself of the 
privilege conferred by section 588 in 
relation to an order of remand, he ought 
to do so before the final disposal of the 
guit, With all respect for the learned 
Judges, we must say the argament does not 
commend itself to us. When the law gives 
a person two remedies, he is entitled to avail 
himself of either of them unless they are 
inconsistent. See Musammat Gulab Koer v. 
Badshah Bahadur (8). The learned Judges 
distinguished an earlier case, Jatinga Valley 
Tea Oompany v. Ohera Tex Oompainy (9), on 
the ground that the. appeal there had been 
presented before the final judgment was 
passed. But the ratio of that decision is 
equally applicable whether the appeal 
against the remand is presented before or 
after the second judgment in the case. 
Field, J., observes: “The Code does not. say 
that there shall be an appeal only if the case 
has not been finally determined in the Court 
of first instance before that appeal is preferred 
or comes on for hearing. We cannot, there- 
fore, import into the Code a provision which 
does riot there exist. The Munsif’s jurisdic. 
tion to hear the case upon remand depended 
upon the remand order. If the remand 
order were bad, the decree and, indeed, all 
the proceedings taken under that remand 
order are null and void. In Mackenzie’ v. 
Narastng Sahai (6), there was a preliminary 
decree in a suit for partition and a subsequent 
final decree. The appeal was against the former 
only and was presented after the final decree 
had been passed. The learned Judges who 
decided the case, Mookerjee and Carnduff, JJ., 
followed Madhusudan Sen v. Kamini Kanta 
Sen (7). They say that the final decree 
would still stand even if the preliminary 
decree were reversed.. No reason, is given 
for this; proposition. The learned Judges 
differ from the jadgment of the Allahabad 
High Court in Uman Kunwari v. Jarbandhsn 
(10), and point out thatthe view taken in 
that ease, that an appeal might be preferred 
against an order of remand, even after the 
Court of first instance had passed its final 
judgment after remand, was based on the 
opinion of the Allahabad High Court that 
the parly aggrieved by an order of remand 


conld not object to it on an appeal presented 
(8) 13 C. W. N. 1197; 2 Ind. Cas. 129. 
12 C. 45. , 
do 30 A. 479; A. W. N. (1908) 195 (F.B.554. 
L. J. 447; 4 M. L. T, 162, 
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against the final decree, and that the Calcutta 
High Court had adopted a contrary view on 
the point. Now, the Legislature has laid down 
in the present Code of Civil Procedare, 


section 105 (2), that an order of re. 
mand cannot be impeached except by 
an appeal against that order. [tis simi- 


larly provided in section 97 that “where any 
party aggrieved by & preliminary decree 
passed after the commencement of this Code 
does. nót appeal from such decrea, he shall 
be precluded from disputing its correctness 
in any appeal which may, be preferred from 
the final decree." The result of the opinion 
of the Caleutta High Court in the case cited 
by the appellant would be that, if a party 
without any fault of his own, is unable to 
appeal against a preliminary decree or an 
order of remand before the final decree or 
remand is passed he would lose all oppor- 
tunity of objecting to that order or decree, 
and be deprived of the right of appeal ez. 
pressly conferred on him by the Legislature: 
The incorrectness of the position would be 
manifest from another inconvenience which 
may be pointed ont here. Sappose a Dis. 
trict Court passed an order of remand, and 
before it is appealed against the Munsif'a 
Court passes a decision on the merits in pur: 
suance of the remand’ order. Suppose the 
Mausif's decision on the merits is unimpeach- 
able. If the defendant's appeal could 
be ónly against the final judgment he would 
be bound to appeal to the District Court, 
though necessarily he would not be entitled 
in that appeal to attack that Court's order of 
remand. And yet, according to the view of 
Caleutta Court, he would ba bound to get 
the order of the Munsif confirmed in order to 


get a right of appealing to tho High Court 


against the order of remand. Mookerjee, J,, 
has attempted im a later case to supporb 
Mecienzie v. Narasing Saha: (6) on another 
ground. In Baikuntha Nath Dey v. Nawib 
Salimullah Bahadur (11) the learned J udgesays 


-when an order of remand is passed its vali- 


dity may bs challenged directly and immedi- 
ately byan appeal under section 583, clausa 22, 
or indirectly under section 591, when an ap. 
peal is preferred against the final decree in 
the suit. The party affected by the order of 
remand must make his election, He may, if 
he choses, prefer an appeal against the order of 


` remand,to obtain a stay of proceedings during 


(11) 12 C. W. N. 590; 6 C, L. J. 547, 
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the pendency of the appeal. He may, on the 
other hand, carry out the order of remand 
and take the chance of a successful termination 
of the suib in his favour; and, in the event of 
defeat, prefer an appeal against the final dec- 
ree in which the validity of the order of re- 
mand may be questioned. He cannot, how- 
ever, if he has carried out the order of re- 
mand and taken the full benefit of it, turn 
round and prefer an appeal against the order 
of remand.” ‘But surely & party appealing 
against an order of remand is not entitled, 
as of right, to a stay. of proceedings in the 
Court of first instance. Nor does it lie in the 
power of a defendant objecting to a remaud 
to decide whether he shonld appear at the 
further proceedings before the Court of first 
instance or not. He is bound to do so at the 
risk of those proceedings being completed in 
his absence in caseot default. This theory 
of alternative relief is pointed out by Mr. Jus- 
tice Mookerjee himself to he wrong in Mus- 
ammat Gulab Koer v. Badshah Bahadur (8) 
where the learned Judge observes that aliti- 
gant is entitled to take advantage of each and 
every one of the remedies open to him excepb 
when they are inconsistent with each other. 
The Allahabad High Court in Kuriya Mal 
v. Bishambar Dass (12) followed Mackenzie v. 
Narusing Sahai (6) distinguishing its own 
earlier case Uman Kunwari v. Jarbandhan 
(10) [which had been  dissented from 
in Mackenzie v. Narsing Sahai (6)] on the 
ground that “a right of appeal from an 
order of remand was expressly given by sec- 
tion 588 of the old Code, and this Court 
proceeded upon the ground that such right 
of appeal could not be taken away in the 
absence of some direct provision to the 
contrary.” We may point out thata right 
of appeal against a preliminary decree or 
against an order in execution is also express- 
ly granted by the statute. The learned 
Judges of the Allahabad High Court go on 
to observe: — Moveover, in considering what 
the effect of the reversal of an order of re- 
mand under section 562 aforesaid would be, 
this Court was careful to point out that any 
thing done in pursuance of such an order 
would become so facto of no effect on the 
reversal of the said order, because the Court 
concerned would have no jurisdiction to pass 
any further order in the case (except by way 


(12) 32 A, 225; 7 A. L. J. 210; 5 Ind, Cas. 276. 
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of review) unless empowered to do so by the 
order undér section 562 itself. No such 
eonsideration arises in this case, now be- 
fore us, as it is clear that tho learned Munsif, 
after passing his preliminary, decree had 
jurisdiction and indeed was bound to pro- 
ceed in due course to pass a final decree in 
the ease. Ib seems to us that a serious 
anomaly would be created by the modifica- 
tion of the preliminary decree of June 25th, 
1908, while the final decree of June 30th 
1908, remained in force and had not been 
appealed against". The whole argument, 
it will be noted, is based on the assumption 
that the final decree which is the result of 
the proceedings dependent for their validity 
on the preliminary decree would survive the 
reversal of the latter decree This assump- 
tion, we have already pointed out, is unsup- 
portable. Kuriya Mal v. Bishambar Das 
(12) has been re-affirmed by the Allahabad 
High Court in Narain Das v. Bal Gobind 
(13). The Madras High Court has held that 
&n order of remand is appealable even after 
the passing of the final decree subsequent to 
the remand. See Subba Sastra v. Balachandra 
tae (14) and Mallikarjuna v. Puthanent 

5). 

For the reasons above mentioned, we over- 
rule the first preliminary objection also, 

In the result, the order of the lower Court 
must be reversed, and the application for 
execution dismissed with costs both here and 
in the lower Court. 

Order reversed. 


(13) 8 A. L. J. 604; 11 Ind. Cas. 517; 33 A. 528. 
. (14) 18 M. 421. e (15) 19 M. 479. 


$ (s. c. & S. L. R. 103.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
- Oir Soir No. 416 or 1910. 
June 30, 1911. 

Present: —Mr. Fawcett, A. J. C. 
OSERI AND ANUTHER--—PLAINTIFF3 
vOTSUS 
BALMUKANDAS-—DEFENDANT. 

Civil Procedure Code (Act V of 1908), s. 92, O. 1, 
r. 10 (2) —Parties—Scheme suit—Alienee from trustee 
—Suit against alienee—Suit for declaration of invali- 
dity of alienation. 

Ina suit framed under section 92 of the Civil 
Procedure Code, an alienee from a trustee is not 
& necessary party. 
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Suits-against alienees from trustees do not fall 
within the scope of section 92, . 

A prayer that “an alienation of trast property 
be declared null and void” cannot be brought under 
section 92 and a suit for such a prayer can lie 
without a certificate of the Advocate-General. 

Budreé Das Mukim v. Chooni Lal Johwry, 33 C. 789 
10 C. W N. 581; Kazi Hassan v. Sagun Bal Krishna, 
24 B. 170, Ghazaffar Husain Khan v. Yawar Husain, 
28 À.112; 2 A. L. J, 601; A. W. N. (1905) 208 and 
Musammat Radhibai v. Kundanmal, 1 S.L. R. 155, 
relied upon. ; 


Mr? Dipchand Chandumal; for the Plaintiffs. 

Mr. Kalumal Paklumal, for the Defendant. 

sudgment.—aA preliminary issue has 
been raised, viz. :— . 

"Is Haji Vali Mahomed Haji Ahmed a 
necessary party P" I find this in the negative 
for the following reasons:— 

The suit, as framed, clearly falls under 
section 92 of the Civil Procedure Code, 
and it is well settled by authority that 
suits against alienees from the trustees do 
not fall within the scope of that section, 
‘Budree Das Mukim v. Choont Lal Johwry (1), 
Kazi Hassan v. Sagun Bal Krishna (2) and 
Ghazoffar Husain Khan v. Yawir Husain 
(3). In these circumstances, it cannot be 
Said that the presence of the alienee Haji 
Vali Mahomed is necessary in order to 
enable the Court effectually and completely 
to adjudicate upon and settle all the questions 
involved in the suit within the meaning of 
Order I, rule 10 (2), of the Code. 

Tha only doubt seems to me to arise 
from plaintiff's prayer in clause 12 (a) of the 
plaint “that the alienation referred to in 
-para. 5 be declared null and void." It is 
contended that this falls under clause (b) 
of section 92 (1) of the Code, but I am 
inclined to think that it cannot properly be 
brought under this clause (b) for the reasons 
given in Budrez Das Mukim v. Chjont Lal 
Jowry (1) and Gazaffar Husain Khan v. Yawar 
Husain (3). A. suit for a formal declaration, 
such as that sought, falls under section 42 
of the Specific Relief Act and is practically 
on apar with a suit for recovery of posses- 
sion, In fact, it is doubtful if the proviso 
to section 42 would not bar sucha suit 
without a prayer for possession. And in 
regard to plaintiff's alleged right to such 
declaration, there can be no doubt that the 
real person "interested to deny" it, is the 

(1), 38 C. 789; 10 C, W. N. 581. 


(2) 24 B. 170. 
3) 28 A. 112; 2 A. L. J. 691; A. W. N, (1905) 208. 
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alienee, and not the defendant ; and ina 
separate suit for such a declaration, he would 
clearly be a necessary party under Order 
I, rule 10 (2), of the Code, cf. illustration 
(d) to section 42 of the Specific Relief Act. 
It would also seem that under the ruling of the 
Court reported in Musammat Radhibat v. 
Kundanmal (4), such a suit could lie without 
a certificate of the Advocate-General. It 
is further to be borne in mind that it is quite 


possible that defendant may have committed 


a breach of trust in selling the property, 
which entitles the plaintiff $o suefor and obtain 
relief under section 92 of the Civil Procedure 
Code, without the alienation necessarily being 
null and void, e. g., if the alienee was a trans- 
feree in.good faith for consideration without 
having notice of the trust. cf. Section 64 of 
the Indian Trusts Act, 1882. It is, however, 
unnecessary to decide ab this stage whether 
plaintiff is entitled to, or can properly ba 
allowed this relief. So far as the suit falls 
under section 92, Civil Procedare Code, and 


it must be confined to this, all necessary 


parties are before the Court, and it should 


accordingly now be set down for fixing of 
issues, 


Issue found in the negative. 
(4) 1 S. L. R. 155, ` 





* CALCUTTA HIGH COURT. 
MISCELLANEOUS Civi, AprPEaL No. 394 
or 1910. 

Jane 1, 1911. 
Present; —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
BRIJA LAL SINGH —PeriTIONER— 


APPELLANT 
versus 


Ohowdhuri MAHADEO PRASAD— 
e OPPOSITE PARTY— RESPONDENT. 

Ex parte decree — Applications to set aside by some 
defendants —Contested, decree against other defendants 
—Plainttf’s appeal against contesting defendants — 
Self-contained appellate decree—Jurisdiction of first 
Court to entertain application for setting aside ex 
parte decree after decree of Appellate Court. 

Ib cannot ba laid down broadly that as soon as 
an appeal has been preferred against a deoree, the 
authority of the original Court to deal with that 
decree is completely taken away. 

Sankar Bhatta v. Subraya Bhatta, 80 M., 635; 17 M. 
L. J. 486, not followed. 

Kumud Nath Roy Chowdhuri v. Rai Jatindra Nath 
Chowdhuri, 9 Ind. Cas. 189; 13 ©. L. J. 221; 15 C. W, 
N. 899; 88 C. 304, referred to. 


670 


BRIJA LAL SINGH v. MAHADEO PRASAD, 


After the decree of an original Court has merged 
in the decree of an Appellate Court, the only Court 
which is competent to entertain an application for 
amendment of the decree is the Court of Appeal. 

Muhammad Sulaiman v. Muhammad Yar Khan, 11 
A. 237 and Sri Gobind Singh v. Gangotri Pershad Singh, 
6 C. L. J. 642, referred to. 

A morügaze-suit was resisted by the sixth and 
seventh defendants alone and the suit proceeded 
ex parte against the other five defendants. The 
deeree directed the sale of two-thirds of the mort- 
gaged property and declared that if the mortgage- 
debt was not satisfied thereby, all the seven de- 
fendants would be personally liable. The plaintiff 
appealed against that portion of the decree which 
declared that an oneshird share of the mortgaged 
property was nob liable—that is, the appeal was 
directed against the sixth and seventh defendants 
alone who filed a memorandum of cross-objection 
to the effect that they should not have been made 
personally liable. The appeal and the cross-ob- 
jection both succeeded, as the Appellate Court held 
that the whole property was liable but that the 
sixth and seventh defendants were not personally 
liable. The decree of the Appellate Court was made 
selfscontained and the provisions of the decree of 
the original Court, so far as they related to the 
first five defendants, were reproduced and incor- 
porated in the decree. 

The first five defendants then applied to the first 
Court to have the ew parte decree set aside: 

Held, that the Court had jurisdiction to entertain 
the application: that the questions in controversy 
between the plaintiff and the first five defendants 
were nob raised in the appeal; that the decree of 
the first Court was not affirmed, modified or re- 
versed in so far as the first five defendants were 
concerned, and thit the effect of the appellate dec- 
ree was nob to merge the ew parte decree therein. 

Monomohini Chowdhurani v. Nara Narayan Roy, 4 C. 
W. N. 456; Dhonai Sardar v. Tarak Nath Chowdhuri, 
B Ind. Cas, 525; 12 C. L. J. 53; Zinut-wn-nissa Bibee 
v. Muddun Mohun Pal, 32 W. R. 537, distinguished. 

Appeal from the order of the first Sub- 
Judgeof Mozafferpur, dated August 17th, 1911. 

Babus Baldeo Narain Singh and Jyotish 
Chandra Sarrar, for the Appellant. 

Babu Kulwant Sahat, for the Respondent. 


Judgment.—tThis appeal is directed 
against an order by which the Court below 
has refused to entertain an application to set 
aside an ev parie dccree on the ground that it 
had ro jurisdiction to set aside that decree. 
T'he circumstances under which the decree in 
question was made and the application pre- 
sented to have it set aside are not disputed. 
The plaintiff, now respondent before us, took 
a mortgage from one Bish Nath Singh and 
his son Debi Pershad. He sued to enforce 
his security efter the death of the father 
against Debi Pershad and his four sons and 
two nephews. Debi Pershad was the first 
defendant, The next four defendants were 
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his sons and the last two defendanis were 
the sons of Thakur Pershad, the brother of 
Debi Pershad. The claim was resisted by the 
sixth and seventh defendants alone and the 
suit proceeded ex parte against the other five 
defendants, Inthe result, a decree was made 
on the basis of the mortgage against the first 
five defendants alone. ‘That decree directed 
the sale of the mortgaged property to the ex- 
tent of the two-thirds share belonging tg Bish 
Nath and Debi Pershad. It was further de- 
clared that if, upon the sale of this t-ro-thirds 
share the mortgage-debt was not satisfied, 
the decree- holder would be entitled to pro- 
ceed personally against all the seven defen- 
dants. 


The plaiutiff preferred an appeal against 
that decree to this Court. His appeal 
was described on the face of the memoran- 
dum as an appeal against only that portion 
of the decree which declared that an one- 
third share of the mortgaged property was 
not liable to be sold. In other words, the ap- 
peal was directed against the sixth and seventh 
defendants alone. The other defendants were 
joined as party respondents to the appeal but 
no relief was claimed against them, and they 
did not enter appearance in the appeal. In- 
deed, it has not been investigated whether they 
The sixth 
and seventh defendants who were the princi- . 
pal respondents entered appearance and filed 
a memorandum of cross-objection to the effect 
that there should not have been any personal 
decree against them. The appeal and the 
cross-objection were both successful. This 
Court held thatthe plaintiff was entitled to 
a mortgage-decree against the whole pro- 
perty but that the sixth and seventh defen- 
danis were not personally liable under the 
decree. When the decree came to be drawn 
up, it was made self-contained and the provi- 
sions of the decree of the original Court in 
so far as they related to the first five defen- 
dants were reproduced and incorporated 
therein. The first five defendants now apply 
to have the ex parte decree set aside. Their 
claim is resisted by the plaintiff on the ground 
that the Subordinate Judge has no jurisdic- 
tion to enteriain the application, because 
there is no longer any subsisting ` decree of 
his Court which can be set aside by him as an 
ex parte decree. The Subordinate Judge has 
-given effect to this contention, and, as already 
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stated, has refused to entertain the appli- 
cation. n6 
In appeal it is contended that the Subordi- 
nate Judge has taken an erroneous view of 
the law applicable to this case and that he 
should have considered the application to set 
aside the ez pirte decree on the merits. In 
our opinion, there is no answer to this argu- 
ment. The-obvious test to be applied to de- 
termine whether the Sabordinate Judge has 
juvisfiction to entertain the application to 
vacate the ea purte decree, is, whether, in 
Spite of the appeal presented to this Court, 
there is still a subsisting ex parte decree over 
which the Subordinate Judge has control. 
"The answer to this question depends upon 
the scope of the appeal presented to this 
‘Court by the plaintif, As we have already 
explained, that appeal was directed solely 
against the sixth aud seventh defendants. 
In other words, it was an .appeal directed 
Against the decree of the original Court in 
so far as that decree had been made on con- 
test. The plaintiff was satisfied with the 
:decree he had obiained ex partz against the 
first five defendants and it was nob 
necessary for him to attack that portion of 
-the decree by way of appeal to this 
Court. He did not do so; nor did these 
defendants prefer an appeal. In fact, their 
ease now is that-they were nob aware of the 
proceedings in the suit till within a short 
time of the ‘application made to set aside the 
‘ex parte decree. The cross-objections filed by 
the sixth and seventh defendants who were 
respondents in this appeal only attacked so 
smuch of the decree of ¿he Court of firsb iu- 
stance as made them personally liable for tha 
balance of the judgment-debt that might re- 
main after the sale of the two-thirds share 
.of the mortgaged property. The scopaof the 
-appeal-was consequently limited tothe ques- 
‘tion which arose between the- plaintiff and 
the sixth and seventh defendants. The quaes- 
tion in controversy between the plaintiff and 
.the first five defendants were not raised in 
the appeal, and never came under the judi- 
'eial. consideration of this Court. Under 
. these circumstances, the view cannot possibly 
be supported that the effect of the decree of 
this Court was to supersede the decree of the 
` Court of first instance in so far as it had bsen 
made ez parie against the first five defendants. 
That decrea was not affirmed, modified or ra- 
versod inso far as these defendants were con- 
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cerned although, as a matter of form, one self- 
contained decree was prepared iu this Court. 
It cannot thus ba maintained that the effect 
of that decraa was to merge the ex prie dec- 
ree therein; in cases of this description, we 
must look rather to the substance than to the 
form of the procaading. 

It has been argued, however, by the learned 
Vakil for the respondents that the view we 
take is opposed to the decisions of this Court 
in Monomohini Ohowdhurant v. Nara Narayan 
Roy(1) Dhonat Sardar v. Tarak Nath Chowdhri 
(2) and Zinut-un-nissa Bibee v. Muddun Mohan 
Pal (3). Reliance has also been placed upon 
the decisioa of the learned Judges of the Mad- 
ras High Court in Sankara Bhatia v. Subruyz 
Bkhattr (4). The casas upon which reliance 
is placed are, however, clearly distinguish- 
able. Jn the case of Mononohini Chowdhurant 
v. Nara Narayan Roy (1) a suit had been 
brought against a large numbar of defendants 
two of whom alone entered appearance and 
contested the claim of the plaintiff. The suit 
was decreed by the Court of first instanca, 
whereupon the contesting defendants preferr- 
ed an appeal which ultimately proved unsuc- 
cessful. An application was subsequently 
made by the other defendants against whom 
the decree had baen made ez parte to ses aside 
thatdecree. Thatapplication was granted. 
The first two defendants who had lost after 
contest, then applied to hava the desres gat 
aside in so far as they alone were concerned. 
The Court of first instance granted the appli- 
cation. It was raled by this Court that, undar 
the circumstances so far as these defendants 
were concarnad, the decree of the original 
Court had merged in the decree of the Appel. 
late Court, and that, consequently, there was 
no decree iu existence over which the Cours 
of first instance still ratained control. 

In thesecond cass, Dhonai Sardar v. Tarak 
Nath*Chowdhari(2) a decree was made ex parte 
against several defendants, twoof whom along 
preferred an appeal. Tae decree, however, 
was indivisible ; and upon appeal the whole 
of the subject-matter of the litigation was laid 
before the Appellate Court. In other words, 
the appeal, although preferred by two of the 
defendants alone, was diractel agairst the 
entire decree. Under the circumstances, 


(1) 4 C. W. N. 456. 

(2) 6 Ind, Cas. 523; 12 C. L, J. 53. 
(3) 22 W. B. 537. 

(4) 30 M. 535; 17 M. L. J. 436, 
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this Court held that the effect of the decree 
of the Appellate Court was to supersede the 
original decree. Ib is manifest that this 
case is distinguishable upon an essential 
point from the case now before us. As al. 
ready explained, the appeal was restricted 
here to the question which arose batween the 
plaintiff and the sixth and seventh defen- 
dants, namely, the right of the plaintiff to pro- 
ceed in execution of the mortgage-decree 
against the one-third share of the property 
which belonged to these defendants. It is 
cousequently unnesessary forus to consider 
whether the decision in Dhonat Sardar v. 
Tarak Nath Ohowdhri(2) can ba supported on 
principle. We need only mention that the 
case has been doubted[ Indu Meah v. Dar Baksh 
Buiyan (5)] and has been distinguished 
[Kumud Roy Chowdhuri v. Rat Jatindranath 
Ohowdhuri (6)]. 


The case of Zinutunnissa Bibee v. Muddun 
Monun Pal (3) is also clearly distinguish- 
able There a suit was brought by the 
plaintiff against three defendants. The 
suit was decreed as against one defendant 
only and ib was dismissed as against the 
others. Upon appeal preferred by the plain- 
tiff, a decree was made ez parte against the 
defendants who had been successful in the 
original Court. They then applied to the 
Court of first instance to set aside the ex parte 
decree. It was ruled that there was mo ew 
parte decree of the Court of first instance 
which could be set aside by that Court. As 
a matter of fact, the decree of that Court was 
one of dismissal so faras the applicants were 
concerned, and the only ew parte decree in ex- 
istence was the one made by the Court of 
appeal. The only Court, that could conse- 
quently deal with the application, was the 
Court of appeal. Two other cases were re- 
lied on by the Subordinate Judge in support of 
his view, namely, Muh tmmad Sulaiman Khan 
s. Mukammad Yar Khan (7) and Sri Gobind 
Singh v. Gangotri Pershad Singh (8). These 
cases also are clearly distinguishable, because 
they merely affirm the doctrine that after the 
decree of the original Court has merged in the 
decree of the Court of appeal, the only Court 


(5) 19 Ind. Cas. 275; 15 C. W. N. 798; 140. L. J. 
42 


(6) 9 Ind. Cas. 189; 13 0, L. J. 22l; 15 C. W. N. 
399; 88 C. 394 7 

(7) 11 A. 267. 

(8) 6 C. L. J, 642. 
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which is competent to entertain an applica~ 
tion for anfendment of the decree is the Court 
of appeal. That this doctrine is well founded 
on principle cannot be disputed; and it is 
now supported by the decision of their 
Lordships of the Judicial Committee in 
Brij Narain v. Tejbul Bikram Bahadur (9). 
Reference was also made to the case of 
Sarat Chandra Dhul v. Damodar Manna 
(10) which was subsequently affirmed on 
appeal under section 15 of the Letters Patent 
[Damodar Mauna v. Sarat Chandra Dhal (11)1. 
The facts of that case, however, a8 explained 
in the decision of this Court in the case of 
Kumud Nath Roy Chowdhuri v. Jatindranath 
Ohowdhuri (6) do not furnish any analogy to 
the facis of the present case 

In so far as the decision of the learned 
Judge of the Madras High Court in the 
case of Sankari Bhatta v. Subraya Bhatta 
(4) is concerned, we need only say that it 
appears to lay down too broadly the pro- 
position that, as soon as an appeal has been 
preferred against a decree, the authority of 
the original Court to deal with that decree is 
completely taken away. As explained -in 
Kumud Nath Roy Ohowdhuri v. Rai Jatindra- 
nath Chow Ihuri (6), that position cannot be 
maintained either on principle or on the au- 
thorities. 

The result is that the view taken by the 
Court below ‘cannot be maintained. The 
appeal is, therefore, allowed, the order 
of the Court below set aside, and the case 
remanded in order that the application to set 
aside the ex parte decree may be considered 
onthe merits. The appellant is entitled to 
the costs of this appeal. We assess the 
hearing fee at three gold mohurs. 

We may add that it has been argued by the 
learned Vakil for the respondents that if this 
application is ultimately successful, a ques- 
tion may arise whether the decree should be 
set aside also as against the sixth and seventh 
defendants, and he has contended that in view 
of the decision of this Court in Monomohind 
Chowdharant v. Nara Narayn Roy(1)the Court 
below cannot possibly seb aside so much of 
the decree as has been dealt with by this 
Gourton appeal. Ibis not necessary, how- 

(9) 32 A. 295; 6 Ind. 669; 14 C. W. N. 607; 7 A. T. 
J. 607; 11 C. L. J. 560; 12 Bom. L. R, 444; 8 M. L. T, 
57; 20 M. L- J. 687. 


(10) 12 C. W. N. 885. 
(11) 18 C, W. N. 846; 3 Ind, Cas. 468. 
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ever, atthe present stage, to consider this 
question. Whether the decree as atainst the 
sixth and seventh defendants can, under any 
circumstances, beset aside, and, if so, by 
which Court, must be left open for consider- 
ation, whén that contingency arises. 


Appeal dismissed. 


MADRAS HIGH COURT. 
SEGOND CivIL Arrear No. 1461 or 1909. 
October 16, 1911, 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Phillips. 

SUBBA NAIDU alias SUBBARAY ALU 
NAIDU-—PLAINTIFF—A PPEGLANT 
versus 


ETHIRAJAMMAL AND orggRS— DEFENDANTS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, v. 27 
— Appeal— Additional evidence, admission of—"Any 
other substantial cawse"— Reasons for admitting evi- 
dence, omission of — Limitation Act (XV of 1877), Sch. 
II, Art. 85—Mutual, open and current account, essential 
requisites of—Evidence—Practice—Admission of ac- 
count without allowing other party occasion for re- 
buttal. 

Per Phillips, J., confirming the decree of the lower 
Conrt: 

Where on the oral evidence there is some ground 
for supposing that an account between the parties 
was a mutual, open and current account, but the 

< question is not raised before the first Court because 

there has been no plea of ‘limitation, the Appellate 
Court is justified, when the plea is raised before 
him, in thinking that the absence of a document, 
which would confer or rebut the oral evidence, is 
such an inherent lacuna ig the evidence as wonld 
justify its admission in appeal. 

The reasons for admitting additional evidence 
in appeal need not be separately recorded, when 
they are apparent in the judgment. 


The fact that the expenditure is shown in one ac- 
count and the receipts in a separate aco;unt does 
not alter the nature of the account, when in the 
former account the transactions inthe latter have 
been periodically brought to account and a balance 
struck; nor doesit make any difference that the 
balance has always been in favour of one party. 
It is sutficient for the application of article 85 of 
the Limitation Act that there should be reciprocal 
dealings. E 


Felu Pillai v. Ghose Mahomed, 17 M. 293, followed. 

Per Abdur Rahim, J., contra.—Order XLI, rule 27, 
Civil Procedure Code, would not cover a case where 
the evidence on record suggests to the Appellate Court 
a certain plea which one of the parties might 
have relied on but did not and it proceeds to 
take additicnal evidence on that view. It is not 
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necessary to enable the Appellate Court to pronounce 
judgment. The words ‘any other substantial cause’ 
in the rule are not £o be understood in a wide and un-e 
restricted sense, but as referring to the same class of 
cases as the one specifically named. The legitimate 
occasion for its application is where on looking into 
the evidence as it stands, some inherent lacuna or 
defect becomes evident. 

Kessowjt Issur v. Great Indian Peninsula Railway 
Qo., 31 B. 881; 11 C. W. N. 721; 6 C. L. J. 5; 4A. D, 
J.461; 2 M. L, T. 435; 9 Bom. L. R. 671; 17 M. L. J. 
847, followed. 

To bring a case within Article 85 of the Limit- 
ation Act, itis not sufficient that there is an open 
and current account, or that the entries show debit 
and credit. The essential requisite of that Article 
is that there should be reviprocal demands. 

Accounts should not be admitted as open, current 
and mutual accounts kept in the ordinary course of 
business where the other party is not allowed to 
Show that the accounts were not kepi in the ordi- 
nary course of business, or to prove facts which would 
negative the inference that there was a mutual, 
open and current account between tho parties or to 
impeach the correctness of entries. 


Second appeal against the decree of the 
District Court of Madura, in Appeal No. 161 
of 1909, presented against the decree of the 
Court of the Additional District Munsif of 
Madura, in Original Suit No. 35 of 1908. 

Mr. K. Jagannadhı Aiyar, for the Appel- 
lant 

Messrs. K. V. Krishnaswami Aiyar and P. 
R. Narayanaswamz Aryar, for Respondents. 


Judgment. 

Abdur Rahim, J.—Jn my opinion, the judg- 
ment of the learned District Judge must be 
reversed and he should be asked to re-hear 
the appeal. The appeal was filed in a suit 
instituted by the appellant, a minor, through 
his next friend, to obtain a declaration that 
a deed of usufructuary mortgage (Exhibit 
IX), executed in favour of the first defendant 
on the 26th April 1902 with respect to certain 
property belonging to the plaintiff, by defen- 
dants Nos. 2 and 5, two of his guardians ap- 
pointed by the District Judge of Madura, is 
not binding on him, and for recovery of 
possession of the property. The mortgage 
was executed withont the sanction of the 
Court and it has been held that it does not 
bind the respondent. But the District Munsif 
found that of the amount of Rs. 1,179-6-4, 
for which Exhibit IX was executed, the 
appellant was liable only for Rs. 147-12.0, 
while the District Judge, relying on further 
evidence admitted by him during the hearing 
of the appeal, has held that the minor is liable 
for the entire amount of the bond, that is, 
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Ra. 1,179-6-4. The amount for which the bond 
“was executed consists of a number of items 
_set out in the District Munsif's judgment in 

paragraph No. 14, beginning with the life- 

time of the plaintiff's father, whose death took 

“place in September 1895, down to the date of 

the bond, 7. e., a period of about seven years. 
‘Tt appears that the first defendant, whois the 

‘eldest son-in-law of the plaintiff'sfather spent 
"various sums on behalf of the family from 
time to time, and the first defendant's case 

is that he thus spent out of his pocket 

altogether about Rs. 1,432, 0ut' of which he 
received Rs. 400 tn the shape ofrents collected 
by him from the plaintiff's property, and it 
was for the balance of Rs. 1,032, plus Rs. 

50 and Rs, 100 advanced.on other accounts, 
that Exhibit IX was executed. The District 
Munsif found that some of the items were 

advanced more than three years before the 

date of Exhibit IX and were thus barred. 
‘As regards one large item, t. ¢. of Rs. 740, 
spent by the first defendant for the maintenance 
of the plaintiff’s step-mother the plaintiff and 

“his sister, for the education of the plaintiff 

and on certain family ceremonies during the 
‘course of seven years, it did not appear in 

evidence how much was spent within three 
-years of Exhibit IK and how much prior 
thereto. He then strikes the average for 
each year and disallows the amount so 
calculated for the period beyond three years. 

This mode of dealing with item Ne. VIII 
has been objected to on behalf of the appellant 
butI do not wish to express any decided 
opinion onthe point, as the appeal, in my opini- 
on, ought to be re-heard and it will then be 

open to the District Judge to dispose of the 

question on the evidence. 

The District Judge holds that there was 
an open and current account between the 
first defendant and the plaintiff’s father and 
guardian, as evidenced by Exhibit XXIII 
series, aud, therefore, none of the items are 
barred. Inthe first place, his finding on this 
point, if it is a valid finding, would not bring 
the ease within Article 85. That Article 
deals with cases of mutual, open and current 

“accounts where there have been reciprocal de- 

mands between the parties. It is not 

sufficient to bringa case within the purview 
of this Article that there is an open and 
current account, or that the entries show debit 
.and credit. Suppose one person advances 
money to another and the latter pays him 
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sums of money from time to time towards the 
discharge of the debt, that would not be a 
case within Arictle 85. The essential 
requisite of this Article is that there should 
be reciprocal demands. 

In the next place, it was not the case of the 
first defendant, as is to be gathered from his 
written statement, the issues, District Munsif’s 
judgment and even the grounds of appeal to the 
District Judge,that there was a mutual, open 
and current account between him and the 
plaintiff's father as his guardian. Apparently, 
it was during the hearing of the appeal 
that it suggested itself to the District Judge or 
was argued before him, that the account kept 
by the first defendant was of such a nature. 
The plaintiff was, under these circumstances, 
entitled to complain that he was taken by 
surprise. 

The next question is, does the Jadge’s ao- 
tion come within the powers conferred by 
Order XLI, rule 27, which substantially is 
in the same terms as section 568 of the old 
Code? He apparently did not record any 
reasons at the time he admitted the 
additional evidence, and what is to be 
gathered from his judgment is this, he 
thought that the evidence already on record 
for the defence showed that the defendant's 
claim was on a running account, the account 
kept by the first defendant was handed over 
to the fifth defendant but it was not filed in 
the Court of trial. Tbe fifth defendant 
happened to be present at the hearing of 
the appeal and so the District Judge 
examined him as a supplemental witness 
(Courts’ first witness, as he is described). 
The accounts were pfoduced, and the witness 
having sworn that they are in the hand. writ, 
ing of the first defendant, the Judge, 
being satisfied from an inspection of the 
accounts that they were regularly kept in the 
ordinary course of business, admitted them 
in evidence. The evidence was clearly not ad- 
mitted on the ground stated in clause (a) of 
rule 27, that is, because of the Court of trial 
having refused to admit such evidence. 
Was this then a proper case under clause 
(b)? Itcould not be said that the Appellate 
Court required the additional evidence fo 
enable it to pronounce judgment, If the 
evidence already on record made out that it 
was a case of mutual, open and current 
account within the meaning ofArticle 85,t here 
could haye been no necessity for admitting the 
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additional evidence and, if not, the party 
who had to.make out the plea and, failed to 
.do so in the Coart of first instanca must suffer 
judgment against him on that point. . But 
I fail to see how the accounts in question 
ware needed to enable the Appellate Court to 
pronounce judgment. Then, does this come 
within the scope of ‘any other substantial 
cause,’ mentionedin clause (b)? ‘Any other 
substantial cause’ is apparently not to be un- 
derstood in a wide and unrestricted sense, but 
as referring to the same class of cases as ‘the 
one specifically named. Thatis how I under- 
stand the interpretation placed on the sec- 
tion by the Privy Council in Kessowj? Issur 
v. G. I. P. Railway Company (1), where their 
Lordships lay down that the legitimate occa- 
sion for section 568 (of the old Code) is where, 
on looking into the evidence as it stands, 
some inherent lacuna or defect becomes 
evident. This reading of the section would 
not, in my opinion, cover a case where the 
evidence on record suggests to the Appellate 
Court a certain plea which one of the parties 
might have relied on but did not, and it pro- 
ceeds to take additional evidence in support 
of that view. And this is what happened 
in this case, : 

Having made up his mind to take addi- 
tional evidence, the District Judge admits 
the accounts produced by the fifth defendant, 
merely on his proving that they were made 
over to him by the first defendant and are 
in the hand-writing of the firat defendant. 
There was no evidence that they were kept 
in the ordindry course of business, but the 
Judge infers that they were so kept from an 
inspection of the accounts, He limited the 
cross-examination of the witness examined in 
connection with the accounts by the Pleader 
for the plaintiff to matters relating to the pro- 
per custody of the accounts and to the ques- 
tion whether they were kept back in the 
Court of first instance. The plaintiffs ware 
not allowed toshow that the accounts were 
not kept in the ordinary course of business or 
to prove facts which would negative the infer- 
ence that there wasa mutual, opan and ear. 
rent account between the parties or to impeach 
the correctness of the entries. [t might ba 
that, so far as the items admitted by the 
plaintiffs in the first Court to be correct are 

(1) 31 B. 381 p. 390, 11 C. W. N. 721;6 0. L. J. 5; 


4 A. J: 461; 2 M. L. T, 435; 9 Bom. L. R. 671; 17 M. L. 
J, 847. 
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concerned, it was nob op3a to the plaintiffs to 
impeach them, bat they would beentitled ab 
least toshow that the other entries which 
would make out a case of mutual, open and 
eurrent account were not correct. 

Itis clear from the proceedinga that the 
plaintiff objected to the admissibility of the 
accounts, though there is no note to that 
effect and ib was not suggested during arga- 
ment before us that the plaintiffs did not 
object to the taking of additional evidenca. 

In my opinion, the procedure of the Appel- 
late Court was wholly unwarranted by law 
and I would, therefore, raverse his judgment 
and dicect him to re-hear the appeal and 
dispose of it according to law. The costs of 
this appeal will abide the result, 

l may mention that the learned Pleader for 
the respondent also tried to support the 
decree of the lower Appellate Court on 
grounds other than those relied on by that 
Court. lb will be open to the respondent to 
urge those grounds before the District Judge, 
who, in dealing with the case on the facts as 
may be found by him, will be in a position to 
dispose of such grounds in a satisfactory 
manner. 

My learned brother would confirm the 
judgment of the lower Appellate Court. The 
second appeal is dismissed under section 98, 
Civil Proesdure Code with costs. The tim» 
for redemption is extended by three months 
from this date. À 

Phillips, J.— The chief ground of appeal is 
that the District Judge was wrong in admit- 
ting additional evidence ab the hearing of the 
appeal, and a further objection is taken, 
that he refused to allow cross-examination 
of the witness examined by him. The Dis- 
trict Munsif found that a large portion 
of the consideration for the plaint bond 
was time-barred at the date of execution, 
and that, therefore, the minor could not ba 
bound by the action of his guardians in 
admitting liability, although no issue on the 
point had been raised. Oral evidence of the 
dealings between the parties had been given 
in the lower Court, but the accounts were not 
filed, although the fifth defendant had been 
summoned to produce them. Oa the oral 
evidence there is undoubtedly some ground 
for supposing that the account between the 
parties was a mutual, open and current 
account, bub the question was not raised 
before the Districts Munsif, apparently 
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because there had been no plea of limitation. 
Accordingly, when the plea was raised before 
the District Judge, I think that he was 
justified in thinking that the absence of a 
document, which would confirm or rebut 
the oral evidence, was such an inherent lacuna 
in the evidence as would justify its admission 
in appeal, in order to decide a very material 
question which had not been decided in the 
lower Court. In fact, it would appear that 
on the evidence before him, the District 
Munsif- had not sufficient material for a find- 
ing that some of the items were barred by 
limitation, and this is shown by the unsatis- 
factory method adopted by him to decide 
what amount was so barred. It might be con- 
tended that the first defendant should have 
insisted on the production of the account in 
the Court of first instance, but in that Court 
its production seemed to be unnecessary, as 
the plaintiff had not pleaded that some of the 
items inthe accounts were barred by limita- 
tion. I am, therefore, not prepared to say that 
there was not substantial cause for the pro- 
duction of the document, such as would 
justify the District Judge in admitting it 
under Order XLI, rule 27. 

As regaids the further plea that the fifth 
defendant as Court witness was not allowed 
to be croes-examined: I see from the District 
Judge's note that cross-examination as to the 
genuineness and custody of Exhibit XXII 
(the account filed in appeal) was not shut 
out, but only cross examination as to the 
correctness of the details in the account. As 
the fifth defendant has not kept the accounts, 
he could hardly be expected to verify the de- 
tails, Infact, in arguing this second appeal, 
the only objection taken was that the plaintiff 
had no opportunity to disprove the genuine- 
ness of the account. It does not appear 
that he wanted toadduce additional evidence 
onthe point and he was allowed to cross- 
examine the Court witness asto gennineness. 
I cannot, therefore, sey that the District 
Judge’s procedure wás irregular or prejudicial 
to the interests of the parties. The District 
Judge has omitted to separately record his 
reasons for admitting further evidence, but 
the reasons are apparent in his judgment and 
that would appear to be sufficient record to 
meet the requirements of the law. 

Asregards the question whether Exhibits 
XXII and XXIIA door do not constitute a 
mutual, open and current account, with all 


INDIAN CASES. 


{1911 


due defexence, I am unable to concur in my 
learned, brother’s opinion. The fact that the 
expenditure is shown in one account and the 
receipts in a separate account does not, in 
my opinion, alter the nature of the account, 
for in the former account the transactions in 
the latter have been periodically brought to 
account and a balance struck, The receipts 
are mostly on account of rent, for which the 
first defendant had to account to the fninor 
and the expenditure consisted of various items 
spent for the maintenance and education of 
the minor and his family. The minor could 
at any time demand the rent due to him, and 
similarly the 1st defendant could demand re- 
payment of the sums spent by him. In fact 
the minor’s claim to some of the rent was as 
much barred by time as the first defendant’s 
claim against the minor, but this did not 
prevent the parties from taking into account 
all the items on both sides when striking a 
balance. The mere fact that the balance was 
always in favour of the first defendant is not 
conclusive proof against its mutuality, for it 
is sufficient that there should be reciprocal 
dealings, Velu Pilla v. Ghose Mahomed (2). 
In the present case, it does not appear that 
the rent received by the first defendant was 
so received merely in partial discharge of the 
monies lent by him, but the first de*endant 
was bound to account for the rent, if called 
upon todo so. This is, I think, apparent 
from the fact that the rent account is kept 
separately. It might be argued that the 
two sets of dealings are altogether independ- 
ent transactions, but the fact that the respec- 
tive debits and credits have been balanced 
against each other destroys the value of this 
argument. I think, therefore, that the 
District Judge was right in treating these 
accounts as à mutual, open and current ac- 
count within the meaning cf Article 85 
of the Limitation Act, and in holding that 
there was no bar of limitation. 
I would, therefore, dismiss the appeal with 
costs. 
Appeal dismissed 
(2) 17 M. 293. . 


Vol. XII} 
SUNDER KOER 7, RAGHUNATH SAHAI. 


CALCUTTA HIGH COURT. 
Civin, Rug No. 3097 or 1911. 
f ' August, 3, 1911. 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
SUNDAR KOER-—APPELLANT—PETITIONER 
versus 
Lala RAGHUNATH SAHAI— 


Reseonpent— Opposite PARTY. 

Limitation Act (IX of 1908), ss. 5, 12, cls. (2), 
(3)— Time for taking copy of judgment—Time during 
which decree was not prepared—Deduclion of time 
twice over—‘‘Sufficient cause” for not filing appeal in 
time—Erroneous advice of Counsel. 

The party who is entitled to a deduction of 
time under the Indian Limitation Act, cannot ask 
for deduction of the same period twice over. 

Therefore, where the time occupied in obtaining a 
copy of a judgment, is included in the period 
during which the decree was not in existence, both 
the periods should not be deducted. 

. Raman Chetti v. Kadirvalu, 8 M. L. J. 148, relied 
upon. 

Silambar Chetty v. Ramanadhan, 1 M. W. N. 14; 
4 Ind. Cas. 301; 7 M. L. T. 29, distinguished. 

It cannot belaid down as an inflexible rule of 
law that in no case can the circumstance that a 
litigant has, under the erroneous advice of Counsel 
or Pleader, presented an appeal outof time, be 
deemed a sufficient cause within the meaning of 
section b of the Limitation Act. The true rule is 
whether, under the special circumstances of each 
case, the appellant acted under an honest, though 
mistaken belief formed with due care and attention. 

Wazir Ali Khan v. Zainab, A. W. N. (1908) 32, 
Dadabhai Jamsetji v. Maneksha Sorabji, 21 B. 552; 
Krishna v. Chathappan, 18 M. 269 and Sarat Ohander 
v. Saraswati Debi, 34 C. 216; 6 C. L. J. 380, relied 
upon. . 

Where the mistake is of such a description that it 
may arise even amongst practitioners of experience, 
a litigant should not be made to suffer for such an 
error. 


Rule in the matter. of Second Civil Appeal 
File No. 1146 of 1911. 

Babu Lachm? Narain Sinha, for the Peti- 
tioner. 

Moulvi Muhammad Mustafa Khang for the 
Opposite Party. 


Judgment. We are invited in this 
Rule to direct that an appeal from appellate 


decree which was presented on the Sth May. 


1911, should be registered. The learned 
Vakil for the petitioner has contended that 
the appeal was presented within the time 
provided by the Indian Limitation Act 
and consequently ought to be registered. He 
has argued, in the alternative, that if the 
appeal was not in time, the Court may, in the 
exercise of its discretion under section 5 of 
the Indian Limitation Act, register it, 
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The judgment of the Court of Appeal be- 
low was delivered on the 4th January 1911. 
An application was made by the petitioner 
for a certified copy of the judgment on the 
day following. This was ready for delivery 
to him on the 17th January. The decree 
was not drawn up and signed till the 25th 
January. The petitioner applied for a certi- 
fied copy of the decree on the 20th March 
1911. The copy was prepared and was ready 
for delivery four days later. The appeal, as 
we have already stated, was lodged in this 
Court on the 8th May. , On the 23rd May 
the Deputy Registrar returned the memo- 
randum to the learned Vakil who had pre- 
sented it, with a note that the appeal had 
been presented out of time by 8 days. The 
present application was made on the 5th 
June 1911. The first question which re- 
quires consideration is, whether the appeal 
was presented in time. 

It will be observed that under rule 7 of 
Order XX of the Code of 1908, the date of 
the decree is the date of the judgment and the 
appellant was bound to lodge the appeal 
within 90 days from that date, Between 
the 4th January, when the judgment was 
delivered, and the 8th May, when the appeal 
was lodged in this Court, 124 days inter- 
vened. It is necessary, therefore, for the 
appellant to show that he is entitled to a 
deduction of at least 34 days. The appel. 
lant contends that he is entitled toa deduc- 
tion of the time which was taken up in 
obtaining a copy ofthe judgment as also & 
copy of the decree under clauses (2) and (3) 
of section 12 of the Indian Limitation Áct. 
He further argues that heis entitled toa 
deduction of the time during which the 
decree was not in existence, upon the au- 
thority of the decision of this Court in the 
case of Bani Madhub Milter v. Matungint 
Das» (1). The appellant is entitled to a 
deduction of these periods. But he has 
overlooked that the time occupied in obtain- 
ing a copy of the judgment, that is, the 
period between the 5th January and the 17th 
January, is included in the period between 
the 4th January and the 25th January dur. 
ing which the decree was not in existence. 
Now, it is an elementary principle that the 
party who is entitled to a deduction of time 
under the Indian Limitation Act cannot ask 


for deduction of the same period twice or 
(1) 18 C, 104, 
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thrice over. For instance, ib was pointed by the 
learned Judges of the Madras High Court in 
Raman Ohetty v. Kadirvolu (2), that although 
an appellant is entitled to a deduction of the 
time taken up in obtuining a copy of the judg- 
mentas also of the time taken up in obtaining à 
copy of the decree, if the two periods overlap 
partially or entirely, the appellant is not en- 
titled to have a deduction of the same time 
twice over. The case of Szlambun Chetti v. 
Ramanadhan Chetty (3), upon which re- 
liance has been plaged by ihe learned Vakil 
for the petitioner is of no assistance to him, 
because the two periods which the appellant 
was allowed to deduct were mutually exclu- 
sive. In the case before us, as we have 
already explained, the periods overlap each 
other. Consequently, it is clear that the 
appellant is entitled to a deduction only of 
the time between the 4th and the 25th 
January 1911, as also between the 20th and 
the 24th. March 1911. If these deductions 
are allowed, the appeal is still out of time. 
We must aecordingly hold that the first 
contention of the petitioner cannot be sup- 
ported. 


B. The second contention which requires con- 
Sideration is, whether this is & fit and 
proper case for the exercise of our judicial 
discretion under section 5 of the Indian 
Limitation Act. The appellant has to satisfy 
the Court, before he can claim the benefit of 
that section, that he had sufficient cause for 
not preferring the appeal within the time 
prescribed by the Limitation Act. The cir- 
cumstance upon which the appellant relies 
is that he was misled by the advice of his 
Pleader in the Court below who assured him 
that he-was entitled toa deduction of all 
the three periods already mentioned. In 
answer to this contention, ib has been argued 
by the learned Vakil for the opposite party 
that the fact that a litigant has acted under 
erroneous advice given by Counsel or Pleader 
is not sufficient cause within the -meaning of 
section 5 of the Indian Limitation Act, and 
in support of this view he has placed reliance 
upon the cases of International Financial 
Society v. Otty of Moscow Gas Oo. (4); In re 


H 


(2) 8 M. L. J. 148. 
(3) 1 M. W. N, 141; 4 Ind. Cas. 301; 7 M. L. T. 29. 
(4) 7 Ch. D. 241; 47 L.J. Ch. 258; 37 L. T. 736; 26 
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Helsby (5), In re Coles and Ravenshear (6) aud 
Gopal Chandra Lahiri v. Solomon (V). Now, 
it was pointed out by this Court in the case 
of Tarini Kumar Dutt v. Gopeswar Pal 
(8) that it is neither necessary nor desirable 
that any attempt shonld be made to define 
precisely and exhaustively the meaning of the 
expression "sufficient cause", because to do so 
would be, as was observed in the case of 
In re Manchester Economic Building Society 
(9), to erystallise into a rigid definition that 
judicial power and discretion which the Legis- 
lature have, for the best of all reasons, left 
undetermined and unfettered. We are, there- 
fore, not prepared to lay down as an inflexible - 
rule of law that in no case can the circum- 
stance that a litigant has under the errone- 
ous advice of Counsel or Pleader presented an 
appeal out of time be deemed a sufficient — 
cause within the meaning of section 5 of the 
Indian Limitation Act. No doubt, the cases 
relied upon by the learned Vakil for the 
opposite party support his contention. But 
it must be observed that in one of them, at 
any rate, namely, In ve Coles and Ravenshear 
(6), the learned Judges feli themselves bound 
by the current of decisions in that particular 
Court. On the other hand, there are cases 
in which the view has been maintained that 
the fact that a party has acted bona fide 
upon the advice of Counsel or Pleader is a 
circumstance to be taken into account in 
determining whether there is sufficient cause 
within the meaning of section 5 of the 
Indian Limitation Act. Amongst such cases we 
may refer to those of Kura Mal v. Ram Nath 
(10), Anjora Kunwar v. Babu (11) and Bishen 
Dut Tewari, v. Nandan Pershad Dubay (12). 
The true rule on the subject was, in our 
opinion, laid down by the learned Judges of 
the Allahabad High Court in the case of 
Wazirali Khan v. Zainab (13), where Sir 
John Stanley observed as follows: “The true 
rule is whether under the special circum- 


- (8) (1894) 1 Q. B. 742; 9 R. 139; 70 L. T. 144; 42 
W. R. 218; | Manson 4; 63 D. J. Q. B. 265. 
(6) (1907) 1 K. B. 1; 76 L.J. K. B. 27; 95 L. T. 750; 
23 T. L. R. 32. : 
(7) 13 C. 62. 
(8) 7 Ind. Cas. 391; 12 C. L. J. 615. 
(9) 24 Ch. D. 488; 53 L. J. Ch. 115; 49 D. T. 793; 
32 W. R. 325. 
(10) 28 A. 414; 8 A. L. J. 218; A. W. N. (1906) 67. 
(11) 29 A. 638; 4 A. L. J. 515; A. W, X. (1907) 219. 
(12) 12 0.. W. N. 25. f 
(13) A. W. N. (1903) 32. 
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stances of each case, the appellant acted 
under an honest, though mistakén belief, 
formed with due care and attention. Sec- 
tion 14 of the Limitation Act indicates that 
the Legislature intended to show indulgence 
to a party acting bona fide undera mistake. 
We think that section 5 gives the Courts a 
discretion which, in respect of jurisdiction, 
is to be exercised in the way in which ju- 
dicial,power and discretion ought to be exer- 
cised upon principles which are well under- 
stood, the werds ‘sufficient cause’ receiving 
a liberal construction so as to advance 
substantial justice when no negligence nor 
inaction nor want of bona fides is imputable 
to the appellant." The same view had pre- 
yiously been adopted by the learned Judges 
of the Bombay High Court in Dadabhai 
Jamsetii v. Maneksha Sorabri (14) and by the 
learned Judges of the Madras High Court 
in Krishna v.-Chathappan (15) and has sub- 
sequently been followed by this Court in the 
case of Sarat Ohander Bose x. Saraswati Debi 
(16). We are not unmindful of the observa- 
tions made by this Court in the case of 
Turini Kumar Dutt `v. Goleswar Pal (8), 
namely, that when the time for filing an 
appeal is once - passed, a very valuable 
right is secured to the successful litigant, 
and the Court must, therefore, be fully satis- 
fied of the justice of the ground on which it 
is sought to obtain an extention of the time 
for attacking the decree and thus depriving 
the succesful litigant of the advantage which 
he has obtained. The test, therefore, to be 
applied to the case before us is, whether 
there has been any hegligence or inaction 
or want of bona fides on, the pari of the ap- 
pellant. We are satisfied upon the materials 
Which have been placed before us that the 
question must be answered in the negative. 
The appellant, a pardanashin lady, appears 
to have acted bona fide and her agent con- 
sulted her Pleader who assured him that 
he was entitled to a deduction of all the 
„three periods mentioned; That view, al- 
-though erroneous, has been strenuously 
maintained by the learned Vakil for the 
appellant in this Court. This,at any rate, 
„indicates that a mistake of this description 
:may arise even amongst practitioners of ex- 
perience, and for such an error, a litigant 
^ (14) 21 B. 552, 

(15) 13 M. 269. 

(16) 34 C, 216; 6 C. L. J, 380, 
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ought not to suffer. We are, therefore, of 
opinion that the interests of justice demand 
that this Rule should be made absolute and 
the appeal registered.. The opposite party, 
however, will be entitled to the costs .of this 
Rule. We asses the bearing fee at one gold. 


mohur. . . 
Rule made absolute. 


MADRAS HIGH COURT. 
APPEAL AGAINST ÁPPELLATE ORDER No. 45 
orl9010.. "7 2 ^ i 
"s x September 27, 1911. 
Present:—Mr. Justice Sundara Aiyar and . 
Mr. Justice Phillips. 
P. ABDUL KHADIR—APPELLANT. + 
, versus NA 
. AJIYUR AHAMMAD SHIVA RAVU- 
THAN'S son AJIYUR AHAMMAD |, 
SHAIWA RAVUTHAR AND OTHERS— 


RESPONDENTS, 
` Civil Procedure Code( Act V of 1908), s, 48—" Fraud" 
Evasion of process of Court—Discretion—Fraud at 
any time within twelve years—Diligence on the part of 
decree-holder—Fraud by one judgment-debtor whether 
enlarges time against othere—Evidence Act (1 of 1872), 
s. 35— Admissibility of process-server's return. 
* By the Court.—The expression "fraud" in section 
48 of the Civil Procedure Code should be construed 
in a broad sense. A deliberate evasion of the 
process of a Court with intention to defeat execu: 
tion of decree would amount to fraud. 
' All that section 48, Civil Procedure Code, re- 
quires for an extension of time:is that the .judg- 
ment-debtor, at sometime by fraud or force, prevented 
the execution, that is, made the decree-holder's at- 
tempts to execute atthe time to which the fraud 
relates, unsuccessful. It is not necessary to show 
continuous diligence during ‘all the time prior to 
application, nor is it necessary to show that the 
judgment-debtor guilly of fraud had means to pay 
the decree amount or that ‘the decree-holder could 
not, ateany other time before his last application, 
havo realised his decree. 


* Annamalai v. Rangasami, 6 M. 865, distinguished. 
Seshachellam Chetty v. Rajam Chetty, 8 M. L. J. 208, 
dissented. from. 
Venkayya v. Raghavacharlu, 22 M. 320 and Mohsin 
Ali v, Masoom Ali, 8 A, L. J. 1020; 11 Ind. Cas. 672, 


‘followed. . : 


Quari-— Whether a Court has any discretion to 


“allow or refuse execution after 12 years even after 


fraud has been proved? 
Rai Shamhkissen.v, Damarkumari Debi, 11 C. W. N, 
- 440, referred to. 
Per Phillips, J., 


(confirming the order of lower 
' Court). Sor > : 


680 


ABDUL KHADTR V. AJIYU« AHAMMAD, 


The fraud of one of several judgment-debtors would 
give the decree-holder an extension of time only 
against such judgment-debtor and not against the 
other judgment-debtors. 

Per Sundara Iyer, J.— 

Statements contained in a process-server's return 
are admissible under section 86, Indian Evidence 
Act, as evidence of the facts reported byhim. 

The fraud of one of several jadgment-debtors will 
enlarge the time for execution not only against him- 
self, but also against all the other judgment-debtors. 

Appeal against the order of the District 
Court of North Malabar, in Appeal Suit No. 
419 of 1909 presented against the order of 
the District Munsjf of Cannanore, in R. E. 
P. No. 708 of 1909 (in O. S. No. 591 of 
1896). ; 


Mr. J. L. Rosario, for tke Appellant. 
Mr. 0. V. Anantakrishna Aiyar, for tke 
Respondents. 


Judgment. 

Sundara Aiyar, J.— The second Appeal 
arises in proceedings in execution of the 
decree of the District Munsifs Court of 
Cannanore for money in O. S. No. 591 of 
1896. The present application for execution 
was presented on the 27th September 1909. 
The decree was passed on the 15th January 
1897. Sothis application was put in more 
than 12 years after the date of the decree. 
The judgment-debtors objected that the 
application was barred by section 48 of the 
Code of Civil Procedure, as more than 12 
years bad elapsed since the date cf the dec- 
ree and the decree-holder had made prior 
applications for execution. The application 
immediately preceding the present one was 
presented on the llth January 1909 for at- 
tachment of the defendants’ moveables and 
for their arrest. While that application was 
still pending, the present one was put in. 
In addition to the reliefs asked for in the 
previous application, the plaintiff prayed 
also for the attachment of immoveab]e pro- 
perties belonging to the defendants. The 
District Munsif disallowed the objection, 
holding that the defendants were fraudulent- 
ly evading the execution of the decree, and 
that, therefore, the bar under section 48, Civil 
Procedure Code, did not apply. On appeal 
the District Judge confirmed the Munsif's 
finding of fraud so far as the lst defendant 
was concerned, as he had evaded the execu- 
tion of warrants of arrest taken out against 
him in order to defeat the execution. But 
he held that no fraud was proved against the 
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2nd defendant. He was, however, of opinion 
that, as fraud had been proved against the 
1st defendant, the plaintiff was entitled to 
execute the decree against both the defend" 
ants. The 2nd defendant has appealed to 
this Court against the order of the District 
Judge. His contentions are (1) that the 
finding of fraud as against the Ist defendant 
is not based on legal evidence;.(2) that even 
if that finding be upheld, it has not been 
proved in the case that the plaintiff exercised 
due diligence in the execution of his decree 
and that he was prevented by the Ist defen- 
dant's fraud from realising the amount due 
to him and that this Court has & discretion 
to refuse execution in the circumstances; and 
(3) that, in any event, „the Ist defendant’s 
fraud would not justify the granting of the 
execution against the 2nd defendant. With 
regard to the first contention, I am of opinion 
that it is not entitled to prevail. Mr. Rosa- 
rio’s argument on this point is that the Dis- 
trict Judge acted illegally in relying on the 
statements contained in the process.server'a 
returns as evidence of intentional evasion of 
the warants of arrest by the Ist defendant, 
But, in my opinion, the returns are admissi- 
ble under section 35 of the Evidence Act as 
evidence of the facts reported by the process- 
servers. Even if the statement of the process- 
servers that the Ist defendant left his usual 
place of residenze in order to escape arrest 
should be regarded as legally inadmissible, it 
was open to the District Judge to infer from 
the circumstances of the case that his absence 
was due to a deliberate attempt to evade 
arrest. Jt has been fully established by 
decided cases that the expression “fraud” in 


. section 48 shoatd be construed in a broad 


sense, and that a deliberate evasion of the 
process of the Court with intention to 
defeat the execution of the decree would 
amount to fraud. I would overrule this 
contention. lam also of opinion that the 
2nd contention is equally unsustainable. 
Section 48, Civil Procedure Code, pro- 
vides “nothing in this section shall be 
deemed to preclude the Court from ordering 
the execution of a decree upon an application 
presented after the expiration of the said term 
of 12 years, where the judgment-debtor has, 
by fraud or force, prevented the execution of 
the decree at some time within twelve: years 
immediately before the date of theapplication.” 
Fraud a£ some timo within 12 years prior to 
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the application for execution being sufficient 
to entitle the decree-holder £o ask for 
execution, it is clear that it is not incum- 
bent on him to show continuous diligence 
during all the time prior to the application. 
The language of the section also shows clearly 
that the decree-holder is not bound to show 
that, but for the fraud or force complained of, 
he would have realised the fruits of his 
decree. Allthat has to be proved is that the 
` judfment-debtor, by fraud or force, at some 
time prevented the execution, that is, in my 
opinion, made the decree-holder’s attempts to 
execute at the time to which the fraud relates, 
unsuccessful. Itis notnecessary, as contended 
by Mr. Rosario, for the decree-holder to show 
that the judgment-debtor guilty of fraud bad 
means to pay the decree amount or that the 
decree-holder could not at any other time 
before his last application, have realised his 
decree. Mr. Rosario relies on Annamalai v. 
Rargasamt(1)-and Seshachalam Chetty v. Rajam 
Ohetty (2) in support of his argument. The 
former case does not really help him. It is true, 
no doubt, that is was found in that case by the 
lower Court that the judgment-debtor was pos- 
sessed of means to satisfy the decree and that 
the decres-holder had exercised due diligence 
in his attempts to execute. But the learned 
Judges who decided the case did not lay down 
that either of these conditions should be 
satisfied. The case is authority only for the 
position thatthe expression ‘fraud’ is used 
in the section in a comprehensive sense so as 
to include all improper attempts to defeat the 
execution. The judgment of Shephard, J., in 
the second case, no doubt, supports the appel- 
lant’s argument. But the learned Judges’ 
attention does not appear to have been drawn 
to the language of the section already referred 
to, which, in my opinion, clearly shows that 
the argument cannot be supported. On the 
other hand, Venkayya v. Raghava Oharlu(3) (in 
which Seshachalam Ohetty v. Rajam Ohetty (2) 
was referred to in the arguments) is clearly 
against Mr. MRwsario’s contention. The 
learned Judges who were parties to that judg- 
ment, adverting to the language of the section, 
were of opinion that fraud or force on the part 
of the judgment-debtor at any stage of the 
execution would give the decree-holder a fresh 
starting point and a fresh period of 12 years 


(1) 6 M. 365. 
(2) 8 M. D. J. 203. 
(8) 22 M. 320, 
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from that date. See also Mohsin Ali v. 
Masoo Alim (4). With rezard to the next 
contention of Mr. Rosario that the Court 
has a discretion to allow or refuse execution 
after 12 years even where fraud has been 
proved, I have serious doubts whether such 
a discretion exists. Rat Shamkissen v. 
Damarkumari Debi(5), no doubt, supports the 
appellant’s argument. But I am inclined to 
hold that the language of section 43, "no. 
thing in this section shall be deemed to pre- 
clude a Court from ordering the execution of 
the decree, etc." was uot really intended 
to give the Court power either to grant or 
refuse execution as ib might think fit. The 
former part of the section says that ‘‘no order 
for the execution of the same decree shall be 
made upon any fresh application presented 
after the expiration of 12 years, etc.” It 
appears to me that the draftsman, having 
provided thatthe Court shall be precluded 
from granting execution after 12 years, 
merely meant that the rule of limitation thrs 
provided would not be applicable in cases 
where the judgment-debtor is guilty of fraud 
or force when he went on to say: "Nothing 
in this section shall be deemed to preclude 
the Court from ordering the execution, etc.” 
The provision that execution should be allow» 
ed for 12 years from the time that fraud cr 
force has been used seems to me to support 
this view. It is, however, unnecessary to 
decide this point, asI am clearly of opinion 
that there is no ground in this case for the 
exercise of any discretion against the decree- 
holder, and I reserve to myself an opportu- 
nity for considering it further when it should 
be necessary to decide the question. 

It remains to deal with the question whe- 
the? the District Judge having found that 
the 2nd defendant was guilty ofno fraud or 
force, the plaintiff is entitled to execution 
against either of the defendants or both. The 
question really arises only in so far asit 
concerns the prayer for the attachment 
of immoveable property, as in other respects 
the application for execution was only a 
continuation of the previous application. lt 
is necessary to turn once more to the 
language of section 43. It gives power to 
the Court to order the execution of the 
decree,— Where the judgment-debtor has, 
by fraud or force, preventad the execution 

(4) 8 A. L. J. 1020: 11 Ind. Cas, 672, 

(8) T1 0. W, N. 440, 
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of the decree at some time within twelve 
years immediately before the date of the ap. 
plieation." The learned Vakilfor the appel. 
lant contends that, here there are more 
judgment-debtors than one, the Court cannot 
allow execubion after the expiration of 12 
years at all unless both the judgment- 
debtors are guilty of fraud or force; while 
My. Ananthakrishna Iyer's contention for 
the respondent is that the fraud or force 
of any one of several judgment-debtors who 
are jointly and severally liable under a decree 
would give additiomal time to the decree- 
holder against them all. Neither of these 
contentions commends itself to me. Having 
regard to the object of the section, I am 
of opinion that this isnot a case where the 
singular jydgment-debtor must be taken to 
mean the plural gudgment-debtors whera 
there are several judgment-debtors. It may 
happen that only one of the jadgment- debtors 
is in solvent circumstances, and it might be 
profitless for the decree-holder to take out 
execution against the other judgment-debtors. 
The result of upholding the appellant's con- 
tention would be that, though the only 
solvent judgment-debtor might be guilty of 
fraud, the decree-holder would not be entitl- 
ed to time against him because the other 
judgment-debtors, who had no means of dis- 
charging the debt, were not guilty of any 
fraud or force. It seems to me clear that 
the misconduct of any particular judgment- 
debtor would give the decree-holder further 
time against him for execution. Bat would 
it give him time against his co-judgment- 
debtors? I think not. The expression ‘the 
judgment-debtor’ may mean either the 
particular judgment-debtor against whom 
execution is sought or all the judgment- 
debtors. But I do not think I would be 
justified by any rule of interpretation or by 
the ordinary meaning of the language used, 
as a nian of common sense would understand 
it, in holding that the ‘judgment debtor’ meaus 
any one of a number of judgment-debtors 
against whom the decree has been passed. 
Mr. Ananthakrishna Iyer contends that the 
policy of the Limitation Act is to treat a 
decree against a number of persons jointly 
and severally as entire for the purpose of 
execution, and that section 48 should 
be interpreted in the light of this policy. 
No doubt, where an appeal has been preferred 
against a decree or the decree has been 
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amended or judgment reviewed, time would 
ran for execition only from the date of the 
final or revised decree, though not all the judg. 
ment-debtors may be concerned in the appeal, 
review or amendment. It is also true 
that, where an application is made against one 
of the several judgment-debtors, that would 
give a further starting point as against all 
including those against whom no application 
has been made. But it may be that a. 
different policy underlies section 48, Civil 
Procedure Code. The legislature gives 12 years’ 
time as a resonable period within which 
execution may be expected to be finished, and 
provides for an extension of the time where 
fraud or force is resortea to by a judgment- 
debtor. There is nothing improbable in the 
legislature having wished to confine this 
special relief based on the ground of fraud to 
the particular judgment-debtor or judgment. 
debtorsguilty of misconduct. Article 182 of the 
Limitation Act gives a fresh starting poiut of 
limitation, in one class of cases, against some 
only of several joint and several judgment- 
debtors. Clause 6 in the 3rd column of that 
Article lays down that, where a notice to show 
cause why the decree should not ba executed 
against a judgment-debtor is issued under a 
provision of the Oivil Procedure Oode 
requiring such notice, a further starting point: 
is obtained in such a casa against those only 
to whom such notice is issued. The grounds 
of the extention being the issue of the notice, 
the legislature seams to have considered it 
proper to confine ib to the person to whom 
notice is issued. It appears to me that a 
similar reason probably induced the legislature 
to restrict the relief under section 48 also so 
as to be available only against the parson 
guilty of fraud or force. Atb any rate, I am 
unable, against what appears to me to ba the 
plain meaning of the words of the section, 
to hold that fraud by one judgment-debtor 
would give relief to the decree-holder against 
his co-judgment-debtors. I must, therefore, 
hold that the plaintiff's application is barred: 
as against the 2nd defendant so far as the 
prayer for attachment of immoveables is 
concerned. I would modify the order aecord- 
ingly. The plaintiff and the 2nd defendant 
must each bear his own costs throughout, 
Phillips, J.—This is an appeal by the 
second defendant against an order allowing a 
decree to be executed after the expiry of 
twelve-years from its date on account of the 
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fraud of the first defendant. The fraud 
alleged and proved is the evasion of a warant 
of arrest by first defendant, and I agree with 
my learned brother for the reasons given by 
him that such evasion in order to prevent 
execution of the decree does amount to fraud. 
The most important question to be determin- 
ed is whether the fraud of the first defendant 
keeps the decree aliveas against the second 
defendent also. Section 48 (2), Civil Proce- 
dure Code, runs as follows : “Nothing in this 
Section shall be deemed to preclude the Court 
from ordering the execution of a decree upon 
&n applieation presented after the expiration 
of the said term of twelve years, where the 
judgment-debtor has by fraud or force pre- 
vented the execution of the decree at some 
time within twelve years immediately before 
the date of the application," It is contended 
that the use of the article “the” before judg- 
ment-debtor shows that the clause applies 
only to cases of fraud by a single judgment- 
debtor, or (in decrees where there are several 
judgment-debtors) to cases of fraud by all 
‘the judgment-debtors—as the use of the 
singular ‘judgment-debtor” may also include 
the plural. If this interpretation were ap- 
‘plied, it would follow that, where there was 
a decree against ten judgment-debtors, and 
only nine of them had been guilty of fraud, 
the section would not apply, and I do not 
think that this was the intention of the 
. Legislature, nor do I think that this inter- 
pretation need be put upon the section. A 
further contention is raised that section 43 
(2) only enlarges the.time for execution as 
against the particular judgment-debtor who 
has been guilty of fraud. There is, in my 
opinion, nothing in the wording of ihe section 
to support this argument, for ib merely lays 
-down that, if execution has been defeated by 
force or by fraud of the judgment-debtor, the 
execution of a decree may be ordered after 
the expiry of twelve years and does not say 
‘that the execution shall be limited, end 
ordered only against the fraudulent judg- 
-ment-debtor, No authority has been cited 
for the proposition that a joint decree may 
be barred against one of the jomt debtors 
and not against the others, whereas Expla- 
nation I to Article 182 of the Limitation Act 
js authority for the proposition that execution 
against one of several joint debtors saves 
limitation as against them all. Applying 
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the same principie to this case, I think that 
the fraud of one judgment-debtor must be 
held to enlarge the time for execulion not 
only against himself but also againsb all the 
joint judgment-debtors. If execution is to 
be allowed only against the fraudulent judg- 
ment-debtor it would be open to a pauper, 
who was one of several joint debtors, to pre- 
vent by fraud or force the execution of a 
decree within twelve years, and the regalt of 
his action would be to exonerate his solvent 
fellow debtors, leaving ihe unfortunate dec- 
ree- holder a remedy against the pauper alone, 
If the article ‘the’ before "judgment-debtor" 
in section 48 be read in a generic sense, the 
difficulty of interpretation is, in my opinion, 
removed, and I must hold that the section is 
not intended to enlarge the time for execu- 
tion of the decree only against the judgments 
debtor who is guilty of fraud, but allows 
execution of the decreeagainst all the judg- 
ment-debtors, even though only one of them 
has been guilty of the fraud or force. 

In Rat Shamkissen v. Damarkwmari 
Debi (5), it was held that the power of a 
Court under seation 230 of the old Code 
(corresponding to section 48, Civil Procedure 
Code) was diseretionary. Whether this be 
80 or not it is unnecessary to determine now, 
for in this case, which isone of fraudulent 
evasion, I think the discretion, if any, should 
be exércised in favour of allowing execution. 

Holding this view; ib is unnecessary to 
consider the further plea urged for respond. 
ent that the present application for execu- 
tion should be treated as a continuation of 
an application put in before the expiry of 
twelve years from the date of decree. I 
would, therefore, dismiss the appeal with 
costs, 

Sundara Aiyar, J.—As my learned brother 
is of.opinion that the appeal should be dis- 
missed with costs, itis dismissed with costs 
under section 48, Civil Procedure Code. 

Appeal dismissed, 
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CALCUTTA HIGH COURT. 
MiscELLANEOUS OivIL APPEAL No. 226 
or 1909. 
June 27, 1911. 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
GORA CHAND HALDAR AND OTHERS— 
DEFENDANTS— APPELLANTS 
terstus 


BASANTA KUMAR HALDAR —PraAINTIFF 


— RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), ss. 43, 
44, 562—Suit for partition—Plaintif not aware of 
existence of joint proparty—Subsequent suit for declar- 
tion of title to that property—Omission to sue or 
relinquishment of claim—Mortgagc-tond—lInterest in 
4mmoveable property—Remand—Powers of Court of 
Appeal wider under new Code—Remand where no pro- 
per trial in First Court — Civil Procedure Code (Act V 
of 1908), O. XLI, r. 23. 

The plaintiff brought this suit for a declaration 
of his title toa certain share of certain moveable 
properties including a mortgage-decree. He had 
previously instituted a suit for partition, but at that 
time was not aware of the existence of the proper- 
ties now in dispute: 

Held that, the plaintiff did not omit to sue in res- 
pect of or intentionally relinquish his claim to the 
properties now in dispute, and that, therefore, the 
suit was not barred under section 43 of the Civil Pro- 
cedure Code of 1882. 

Amanat Bibi v. Imdad Husain, 15 C. 800 (P.C); 
15 I. A. 106, relied upon. 

Buzloor Ruheem v. Shumsoonnissa Begum, 8 W. R. 
(P. 0.) 3; 11 M. I. A. 55l at p. 604 and Ram Hurry 
Mondul v. Mothoor Mohun Mondul, 20 W. R. 450, 
referred to. 


Held, further, that, although one of the properties 
, claimed by the plaintiff is a mortgage-decree, yet 
the suit is not one for recovery of immoveable 
property or to obtain a declaration of title to im- 
moveable property within the meaning of section 
44 which consequently has no applicatlon to the 
circumstances of the present case. 


Tawell v. Slate Company, 3 Ch. D. 629, relied upon. 


The powers of a Court of Appeal under the Code - 


of 1908 are much wider in respect of remands than 
the powers of a Court of Appeal under the Code of 
1882. 


Where a lower Appellate Court held that there 
had been no proper trialat all in the Court below, 
inasmuch as important questions were disallowed 
during the examination of witnesses and‘ sufficient 
opportunity was not afforded to the plaintiff to 
adduce evidence in support of his claim: it was held 
that the lower Appellate Court was justified in re- 
manding the case for re-trial, although the judgment 
of the Court below had not been based ona pre- 
liminary pcint. 

Appeal from the order of the District 
Judge of Birbhum, dated May 6th, 1909, re- 


versing that of the Mrnsif of Rampurhat, 
dated May 30th, 1908, 
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Babu Surendra Ohandra Sen for Babu 
Menindra.Lal Banerjee, for the Appellants. 

Babu Ram Chandra Majumdar, for the- 
Respondent. 

Judgment.—tThis appeal is directed 
against an order of remand by which the 
Court of Appeal below has ordered a re-trial 
of the suit on the merits. The plaintiff- 
respondent instituted the suit fora declara- 
tion of his title to a one-ninth share of 
certain properties alleged to be jointly 6wned 
by him and the principal defendant and for 
recovery of possession thereof. The defend- 
ants resisted the claim on the merits, on the 
ground that the properties were not joint 
properties as alleged by the plaintiff. They 
also contended that the suit was barred by 
the provisions of sections 43 and 44 of the 
Code of Civil Procedure of 1882. The Court 
of first instance gave effect to this contention 
and dismissed the suit. Upon appeal the 
District Judge has held that the suit is not 
barred under section 43 in view of the de- 
cision of this Court in the case of Jogendra 
Nath Roy v. Baladeb Das (1). He has not 
considered the question whether the suit is 
or is not barred under the provisions ef sec- 
tion 44 of the Code of 1882. Upon the 
merits he has held that there has been no 
proper trial at all, inasmuch as important 
questions were disallowed during the exami- 
nation of witnesses and sufficient opportunity 
was ‘not afforded to the plaintiff to adduce. 
evidence in support of hisclaim. In this 
view, the District Judge has allowed the 
appeal preferred to him and remanded the 
case for re-trial. . 

In aupport of the present appeal preferred 
by the defendants, three contentions have 
been urged, namely, first, that the suit is 
barredeunder section 43 of the Code of 1882; 
seconily, that the suit is barred under sec- 
tion 44; and thirdly, that the remand has been 
made under circumstances not contemplated: 
by the Code of Civil Procedure. In our opi- 
nion, there is no substance in avy of these 
contentions. 

In so far as the first contention is concern- 
ed, reliance has been placed upon section 43 
which provides that if a plaintiff omits to 
sue in respect of or intentionally relinquishes, 
any portion of his claim, he shall not after- 
wards sue in respect of the portion so omitted 


(1) 12.0. W. N. 12736 C.L J. 735, 
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or .relinquished. With reference to this 
provision of the law, our attention has been 
invited to the circumstance that in 1904 the 
plaintiff brought a suit for partition of pro- 
perties jointly held by him along with the 
predecessors-in-interest- of the defendants. 
The learned Vakil for the appellant has 
argued that it was obligatory upon the 
plaintiff to include in the previous suit for 
partttion the claim he has put forward in the 
present litigation, and that his failure to in- 
clude the claim in this manner operates as 
relinquishment of his title to the property 
now in controversy. This contention was ad- 
vanced in the Court of Appeal below and was, 
as we have already stated, overruled by the 
District Judge upon the authority of the 
decision of this Court in the case of Jogendra 
Nath Roy v. Baladeb Das (1). In ovr 
opinion, the view taken by the District 
Judge is manifestly well founded. The Dis- 
trict Judge has pointed out that the plaintiff 
"was nob aware, at the time of the institution 
of the suit for partition, of the existence of 
the properties now ir dispute which stood in 
the name of the defendants, although, accord- 
ing to the plaintiff, they are properties 
‘jointly owned by the parties; under these 
circumstances, it is impossible to hold that 
the plaintiff omitted to sue in respect of or 
intentionally relinquished his claim to the 
properties now in dispute. In support of 
this proposition, it is sufficient to refer to the 
decision of the Judicial Committee in the 
case of Amanat Bibi v. Imdad Husain (9), 
where their Lordships pointed out that, as 
at the date of the previous suit, the respond- 
ent was not aware of the rights on which he 
subsequently insisted, he was not barred; a 
right which a litigant possessed without 
knowing or ever having known that he 
possessed it, could hardly be regarded as 
"portion of his claim” within the meaning of 
the section in question. it may be pointed 
out that an apparently different view seems 
to have been taken by their Lordships in the 
ease of Buzloor Ruheem v. Shumeoonnissa 
Begum (3). In that case, as explained in 
the subsequent decision of the Judicial Com- 
mittein Ram hurry Mondul v. Mothoor Mohun 
Mondul (4), two propositions appear to have 


(2) 18 C. €CO; 15 I. A. 106. 
(3) 8 W. R. 3(P. C.); 11 M. I. A 651 at p. 604. 
(4) 20 W. R. 460. 
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been laid down, namely, first, to ascertain 
whether the case falls within the seope of 
section 7 of Act VIII of 1859, the correct 
test is whether the claim in the new snit is 
in fact founded on a cause of action distinct 
from that which was the foundation of the 
former suit; and secondly, that the section 
included accidental error and involuntary 
omission of the subject of the new suit; that 
is to say, if the matter was omiited to be 
brought in the former suit through error or 
mistake, that would not prpvent the operation 
of the section. It is worthy of note, how- 
ever, that the decision of their Lordships in 
the case of Buzloor Ruheem v. Shums onnissa 
Begum (8) turned upon the construction of 
section 7 of Act VIII of 1859, whereas the 
section to be applied to the case before us is 
section 43 of Act XIV of 1852 where the 
word ‘intentionally’ has been introduced 
before the word ‘relinquish.’ It is not ne- 
cessary for us to consider whether the deci- 
sion of their Lordships in the case of Buzloor 
Ruheem v. Shumsoonissa Begum (8) can be 
strictly reconciled with their later decision in 
Amanat Bibi v. Imdad Husain (2) because it 
appears to us to be fairly clear upon sec. 
tion 43 of the Code of 1882 that the present 
plaintiff cannot be said to have omitted to 
sue in respect of or intentionally relinquished 
his claim in respect of properties the title to 
whiclf was not brought to his notice at the 
time of the commencement of the previous 
suit. We may add that the same conclusion 
is supported by another consideration, name- 
ly, that the claim now put forward does not 
arise out of the same cause of action ag lay 
at the foundation of the previous suit. In 
that suit, the allegation of the plaintiff was 
that it was inconvenient for him to hold 
jointly with the defendants their joint pro- 
perties : he consequently asked that the joint 
properties might be divided between the 
parties. In the present case, the cause of 
action is that the defendants bave fraudu. 
lently taken steps to recover debts which, 
although they stood in the name of the de- 
fendants, belonged jointly to the plaintiff 
and the defendants, It is obvious that the 
cause of action upon which the present suit 
is brought is distinct from the cause of action 
stated in the present litigation. We may 
also point out that the effect of the previous 
decision was to leave untouched the joint 
character of the properties now in contro. 
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versy. In the plaint in the suit for partition 
the plaintiff stated that he had discovered 
-to the best of his ability what the joint 
properties were and he called upon the 
defendants to mention if there were other 
properties jointly belonging tothe members 
‘of the family so that they might be brought 
“into hotch-potch and made the subject of the 
partition svit. It was open to the defend- 
ants in that litigation to take objection to 
the frame of the suit. They might have 
argued that the suit wag not properly con- 
stituted because all the joint properties had 
not been mentiowfed in the plaint and the 
duty was thus cast upon them to disclose all 
the joint properties which at that time were 
in their custody. But they omitted delibe- 
rately to mention the properties now incontro- 
versy, The position, therefore, is the same 
as if the properties now in dispute were 
included in the scope of the previous suit 
but were, by consent of parties, excluded for 
partition. It is thus obvious that the decree 
in the partition suit did nob affect either the 
title of the plaintiff to the properties now in 
dispute or alter their character as joint 
properties. Conseyuently, the plaintiff has 
cause of acbion against the deferdants for 
partition of these properties. The objection, 
therefore, that the suit is barred under sec- 
tion 43 of the Code of 1882 cannot be sup- 
ported. ` 

| In so far as the second point is concerned, 
ib is urged that section 44 presents an in- 
superable bar to the maintenance of _the 
suit. That section provides as follows: “No 
cause of action, shall, with the leave of the 
Court, be joined with a suit for the recovery 
of immoveable property or to obtain a decla- 
ration of title to immoveable property, 
except (a) claims in respect of mesne profits 
or arrears of rent in respect of the property 
claimed, (b) damages for breach of any, con- 
tract under which the property or any part 
thereof is held, and (c) claims by mortgages 
to enforce any of his remedies under the 
mortgage.” `The foundation of the objection 
of the defendant is that one of the properties 
claimed by the plaintiff is a mortgage-deoree. 
The Court of first instance held that the 
mortgage-decree was an interest in immove- 
able property, as defined in the General 
Clauses Act, and that consequently it was not 
open to the plaintiff to claim the one-ninth 
share in the mortgage-decree along with the 
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other properties in view of section 44 of the 
Code of 1882. It is sufficient for us to point 
out that the suit is not one for recovery of 
immoveable property or to obtain a declara- . 
tion of title to immoveable property within 
the meaning of section 41. It was ruled in 
the case of Tawell v. Slate Company (5) that 
an action for foreclosure was not an action 
for recovery of land within the meaning of 
the rule of the Supreme ‘Court Order XVII, 
rule 2, which corresponds with section 44 of 


the Code of 1882. In our opinion, section 44 


has no application to the circumstances of the 
present case, and the second ground must be 
overruled. 

1n support of the third objection taken by 
the appellant, it has been argued that as the 
suib had been tried out on the merits by the 
Cours of first instance, it was not competent 
to the Court below to make an order of 
remand under Order XLI, rule 23 of the 
Code of 1908. It may be conceded that 
rule 23 had no application to the case be- 
fore us. At the same time, it cannot be 
doubted that the powersof a Court of Appeal 
under the Code of 1908 are much wider in 
this respect than the powers of a Ccurt of 
Appeal under the Code of 1882. This is due 
to the circumstance that section 564 of the 
Code of 1882 which prevented a Court of 
Appeal from making an order of remand 
except as provided in section 562 is not 
reproduced in the Code of 1908. In our 
opinion, the procedure adopted by the Dis- 
trict Judge was proper under the circumstan- 
ces of the case and was perfectly competent. 
All the contentions urged on behalf of the: 
appellants, therefore, fail. 

The result, consequently, is that this ap- 
peal is dismissed with costs. We assess the 
hearing fee at two gold mohurs. 


Appeal dismissed. 
` (5) 3 Ch. D. 629. 
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^ MERALI VISRAM € SHERIFF DEVJI. 


(s. c. 18 Bom. L. R. 1017) 
BOMBAY HIGH COURT. 
Crvm ExTRAORDINARY ÁPPLICATIÓN No. 167 
ý or 1911. 
August 16, 1911. 

Present: —Mr. Justice Beaman and 
Mr. Justice Hayward. 
MERALI VISRAM—- APPELLANT 
versus 


SHERIFF DEVJI—REsPONDENT. 

.. Civil Procedure Code (Act V of 1908), s. 115—Revision 
—Hsgh Court, Bombay— Practice — Conversion of appeal 
into revision petition—Power of revision over Zanzibar 
Court— Zanzibar Order in Council, 1897, cl. 29—4Àrbi- 
tration— Reference to Judge —No written reference—Par- 
ties referring not parties to suit— Matter referred not in 
sutt—A pplication for filing award time-darred—Death of 
plaintif—No legal representative brought on record— 
Abatement—Decree on award—TIllegality—Jurisdiction 
—Remedy of aggrieved person. 

The practice of the Bombay High Court has always 
been to allow, in proper cases, an appeal to be convert- 
ed into an application for the exercise of the Court's 
power of superintendence and revision. 

The Eombay High Court has powers of revision over 
all the Civil Courts of Zanzibar. 

Khoja Sivji v. Hasham Qulam, 20 Bom 480, not 
applied. 

While a suit was pending before a Judge, he was 
asked by all concerned to arbitrate on all matters in 
difference between them. There was no written re- 
ference as required by law. The reference was made 
by a large number of persons many of whom were 
not parties to the suit. The matters in difference 
which were submitted to arbitration were matters not 
in suit ab all. The resultof the reference was to ex- 
pand a suit for the possession of a few cooking utensils 
into a suit for framing a scheme for the administration 
of a large religious endowment. The award was made 
on the 30th of June 1964 and no application to have 
it filed was made till 1909. The plaintiff died early 
in the year 1905 and nc application was ever made 
to bring his heirs and legal representatives on the 
record. Yet in April 1909, the Judge passed a decree 
on the award. . 

Held, (1) that in acting as he did the Judge ex. 
eeeded his jurisdiction or rather acted entirely with- 
out any jurisdiction whatever; 

(2) that the suit had long abated and the applic- 
ation to have the award filed was maniféstly time- 
barred ; x 

(3) that the defendant could be protected, under 
section 115 of the Civil Procedure Code, from the 
consequences of a procedure so entirely unauthorized 

: from first to last by any law. 

Ghulam Jilani v. Muhammad Husan, 29 1. A, 51: 
4 Bom. L. R. 161; 29 C. 167; 6 C. W. N. 226; 25 P. R. 
1902; 12 M. L, J. 77, nob applied. 

Application against the decision of tho 
Judge of His Britannic Majesty’s Court ab 
Zanzibar, in Civil Case No. 81 of 1903. 

Mr. Jinnak, with him Messrs. Mirza and 
Mirza, for the Appellant. 

Mr. G K. Parekh, tor the Respondent. 


4udgment.—This was an appeal 
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against a decree purporting to be made upon 
an award of the 3Cth of June 1904 in His 
Britannic Majesty’s Court at Zanzibar, the 
decree itself, giving effect to the award, was 
not made until the 7th April 1909. 

The appellant is met at the outset with the 
objection that no appel is allowed against the 
decree passed upon an award, except in so far 
as that decree can be said to be in excess or 
contravention of the terms of the award ; and 
it became very clear that this objection must 
prove fatal to the appeal as brought. 

Mr. Jinnah for the appellant then asked 
the leave of the Court to’convert the appeal 
into an application under section 115 of the 
Code of Civil Procedure. It has, I think, 
been the practice of this Court always to 
allow, in proper cases, appeals to be so 
converted into applications for the exercise 
of this Court's power of superintendence and 
revision, We, therefore, acceded to Mr, 
Jinnah's request, and we have dealt with 
what was originally brought before us as an 
appeal on the footing of its being an 
application under section 115. 

It was contended for the respondents that 
this Court had no power under section 115 
to snperintend or revise the proceedings of 
His Britannic Majesty’s Courts in Zanzibar, 
and we were referred to the decision of a Full 
Bench of this Court in Khoja Siji v. Hash- 
am Gulam (1), That case, however, is no 
longer good authority ; for clause 26 uf the 
Council Order relating to Zanzibar of the 
year 1897, is differently worded, and we 
think advisedly differently worded, so as to 
confer upon this Court powers of revision over 
all the Civil Courts of Zanzibar. We think 
that the application is well founded and that 
there are more than usually numerous, as well 
as cogent reasons for allowing it. 

The facts of the case, so far as they are 
matgrial, are briefly these. A snit wag 
brought in 1903 by a plaintiff, resident 
in Bombay, through his son, his constitnt. 
ed attorney, against a single defendant, 
resident within the jurisdiction of the 
Court of Zanzibar, for the recovery of 
certain pots and pans, to which the plaintiff 
alleged himself to be enlitled, as Mutwali of 
a Musjid. This being the extent of the 
plaintiffs prayer, tke litigation began to 
grow in the first instance, apparently by the 
addilion to the record of three other persons, 

(1) 20 B. 480, 
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who were alleged to be Mutwalis, But we 
are unable to discover that either then or 
at any subsequent period, any amendment 
was made of the plaint so as to enlarge the 
original prayer. The case passed through 
the hands apparently of Judge Piggott, and 
from him into the hands of Judge Smith, 
who, ib appears from these proceedings, was 
asked by all concerned in the Jamat to 
arbitrate upon all matters in difference bet- 
ween them. His award is dated the 30th 
of June 1904; and it appears that this 
award was read out in Court, after notice 
was given to the parties. 

Nothing more was done until 1909, when 
Mr. Framji, describing himself as Pleader 
for the plaintiff, applied to have a decree 
made in terms of the award, and we are told 
that after only three hours’ notice given to 
the defendants, the decree, which is now 
made the subject of this revisional applica- 
tion, was passed on the 7th April 1909. 

Now, there appear to us at least six suff- 
cient reasons, to which it would not be diffi- 
cult to add others, for the conclusion that not 
only has the learned Judge below exceeded 
his jurisdiction, but that in the exercise of 
such jurisdiction, as he had, he has acted 
both illegally and with material irregularity. 

(1) There was no written reference as 
required by law; and although that in itself 
might not have been a sufficient reasqn, it 
` at least undermines the foundation of the 
jurisdiction. 

(2) The reference to arbitration, so far as 
we are able to gather from the material be- 
fore us, was made by a great number of 
persons who were not parties to the suit, 

(3) The matters in difference which were 
submitted to the arbitration of Judge Smith 
were matters not in suit at all. 

(4) The result of these highly irregular, 
and we cannot help feeling, in the technical 
sense, illegal proceedings, has been to expand 
the claim for the possession of a few cooking 
utensils into a suit for framing a scheme for 
the administration of a large religious endow- 
ment. There is this further objection that 
no suit of that kind could properly have 
been launched without the previous sanction 
of the Advocate-General, or such officer, 
as in Zanzibar is clothed with his functions. 

(5) The award having been made on the 
30th of June 1904 and no application to 
have it filed having been made till 1909, 
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such application is manifestly time-barred. 

(8) The plaintiff died early in the year 
1905, and as no application was ever made 
to bring his heirs or legal representatives 
on the record, the suit had abated by July 
of that year. 

The proceedings, then, of April 1909, pur- 
porting to be made inthe sait and bringing 
it to its completion, were made some four 
years after that suit had abated and, no 
longer existed. It is, therefore, clear that, 
acting as he did in April 1909, the learned 
Judge far exceeded his jurisdiction, or per- - 
haps it would be more correct to say was 
acting entirely without any sort of jurisdio- 
tion whatever. 

It was contended on behalf of the respond- 
ents that there is the highest authority for 
holding that this Court will not interfere in 
the exercise of its revisional powers with 
decrees passed upon awards, appeals against 
which have been expressly forbidden by the 
Legislature. In this connection we have 
been referred to the well known case of 
Ghulam Jilant v. Muhammad Hussan (2). 
But while fully recognizing the principle 
laid down by their Lordships of the Privy 
Council in that case, we do not think it has 
any applicability to such a state of facts as 
we have here to deal with. Ifthe applicant 
were debarred from right of appeal and were 
also debarred from obtaining redress by re- 
course to this Court under section 115, it is 
difficult to say in what way he could be 
protected against the consequences of a pro- 
cedure so entirely unauthorized from first 
to last by any law; ard *we cannot bring our- 
selves to believe that there can be so patent 
a wrong without its proper remedy. In 
allowing this application, therefore, we do 
not feel that we are in any way contraven- 
ing, as we certainly do not interd to contra- 
vene, the principle insisted upon by their 
Lordships of the Privy Councilin thecase cited, 

We think that this application must be 
allowed and that the decree of the Court of 
His Britannic Majesty at Zanzibar must be 
set aside as having been arrived at wholly 
without jurisdiction and in its present form, 
in law, a mere nullity. The responderts 
must pay all costs of this proceeding amd costs 
of the lower Court of the 7th April 1909. 

Application allowed, 


(2) 291. A. 51; 4 Bom. L. R. 161; 29 0, 167; 6 € 
W. N. 226; 26 P. R. 1902; 12 M. L. J. 77. 


Vol. XIND 


RAJAH OF KALAHASTI t. VENKATA PERUMAL, 


(s. c. 10 M. L. T. 429.) 

MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 41 or 1910. 
October 4, 1911. 

Present; —Mr. Justice Abdur Rahim and 

Mr. Justice Spencer. 
Tas RAJAH or KALAHASTI— 
APPELLANT f 
versus 
RAJAH KUMARA VENKATA 
PERUMAL RAJA BAHADUR VARU, 
MINOR, BY GUARDIAN W. R. VARADA- -« 


CHARIAR AND ANOTHER— RESPONDENTS, ' 

Mortgage-decree— Construction— Direction to pay 
money— Personal liability —Owmulative remedy—Dec- 
Tee not in accordance with Transfer of Property Act— 
Validity. 

A decree in a mortgage suit in 1884 ran as follows: 
—“that the defendant do pay plaintiffs Rs. 91,258-9-11 
eee that if payment be not made within 
six months interest shall be paid................. and 
that the property mortgaged be held liable to this 
decree” The decree did not conform to the form 
be in Schedule D No. 7 of the Civil Procedure 

ode: 
. Held, that, ona proper construction of the decree 
it meant that the defendant. should be personally 
liable for the amount of the decree and also that the 
property mortgaged should be sold in satisfaction 
thereof. E 

Lalla Trihint Sahai v. Lalla Hurrak Narain, 21 C. 
26; Kamalamma v. Komandur Narasima Charlu, 80 
M. 464; 2 M. L. T. 369; 17 M. L. J. 317, distinguished. 

Dina Nath Witter v. Bejoy Krishna Das, 7 ©. W. N. 
744; Kommachi Kather v. Pakker, 20 M. 107; Muthani 
Kone v. Kumarasami Pillay, 15 M. L. J. 6; Siva Subra- 
mania Naicker v. Lakshmana Chettiar, A. A. O. 168 of 
1902; Arunachalam Iyer v. Atma Kumara Raw Mohan 
Rai, 10 M. L. T. 213; 12 Ind. Cas. 184, relied upon. 


A direction that the defendant do pay a certain 
sum of money prima facie imposes a personal liability 
though no doubt the words are not conclusive of the 
question. 

When a mortgage decree is worded in perfectly 
clear language and there is no difficulty in ascer- 
taining what was meant, it cannot be read in the 
ro ofthe provisions of the Transfer of Property 

cb. 

A decree which is not in conformity with the 
Transfer of Property Act is not null and void but 
only irregular in form and if allowed to remain un- 
impeached cannot be called in question in exeoution, 

Abbakki v. Krishnayya, 32 M. 534; 5 M. L. T. 246; 4 
Ind. Cas. 1120, followed. 


Appeal against the order of the District 
Court of North Arcot in E. P. No. 63 of 1908 
in O. S. No. 27 of 1884. 


The Hon'ble Mr. D. A. Goctndaraghava 
Tyer, for the Appellants. 


Messrs T. Rangachariar and 4. Ramachan- 
dra Iyer, for the Respondents. 
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Judgment. 

Abdur Rahim, J—There can be no doubt 
that the appellant’s contention that the 
decree in question is a decree for payment 
of money musi prevail. The decree directs 
“that the defendant do pay plaintiffs 
Rs. 91,288 9-11 with interest at one per cent 
per mensem from date of plaint (7th Novem- 
ber 1884) to the date of payment, if payment 
be made within six months from this date, 
vive, on or before 17th June 1885, that if 
payment be not made within six months from 
this date 17th December e1884, then up to 
the 17th Nov. 1285 from date of plaint 
interest shall be at one per cent per mensem 
and thereafter at half per cent per mensem, 
that the plaintiffs shall have their costs with 
interest at half per cent per mensem from 
this date and that the property mortgaged 
be held liable to this decree" lt was 
passed in 1884 after the passing of the 
Transfer of Property Act. Under the Act 
the proper form of a mortgage decree is that 
given in form No, 7, Schedule D, of the 
Civil Procedure Code. The decree which we 
are asked to interpretis nos in that form ard 
the question is what is the proper meaning of 
the decree. It seems to me that the plain 
meaning of the decree is, that the defendant 
shall be personally liable for the amount of 
the decree and also that the property ‘mort 
gaged, shall be sold in satisfaction of the 
decree, 

I do not think that in construing this decree, 
we can derive much help from the cases in 
which decrees couched in different langu- 
age have been construed on previous occa- 
sions. A direction that the defendant do 
pay a certain sum of money prima facie 
imposes a personal liability, though no doubt 
the words are not conclusive of the question. 
It may be that the clauses of the decree, if 
read together with such direction, might show 
that all that was meant by what is prima 
facie a direction was to declare the amount 
for which the defendant was liable, and the 
only immediate remedy intended to be given 
was against the mortgaged property. But it 
seems to be impossible to put such a construo- 
tion on the decree with which we are concern- 
ed in this case. The words clearly give con- 
current remedies against the judgment-debtor 
personally and the mortgaged porperties, and 
the language doesnot, in my opinion, admit of 
our saying that the only remedy given is 
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sgainst the mortgaged properties. Mr. T. 
Rurgachariar argues that we must read the 
decree in the light of the provisions of the 
Transfer of Property Act. If there was any- 
thirg ambiguous about the decree, no doubt 
Mr. Rungachariar’s contention would have 
force, bu& euch a principle of interpretation 
bas no application when tbe decree in dispute 
is worded in perfectly clear language and 
there is no difficulty in ascertaining what 
was meant, 

There is yet another contention of Mr. 
Rungachariar which remainsto be noticed, tiz., 
that iho decree, not being in accordance with 
the provisions of the Transfer of Property Act, 
js a nullity and cannot be given effect to in 
execution. This argument, in my opinion, is 
absolutely untenable. No doubt the decree is 
not in accordance with the Transfer of Pro- 
perty Act, which contemplates that under a 
proper decree for sale the hypothecated pro- 
perty ought to be ordered to be aold first, 
and if ihe proceeds be insuficient, a further 
order should be obtained for sale of the other 
properties of the judgment-debtor. The pre- 
sent decree gives concurrent remedies against 
the mortgaged property and the judgment- 
debtor personally. The defendant ovght to 
have gotthe decree corrected in appeal or 
otherwise if he thought be-was prejudiced by 
the form of the decree, but he was content with 
the decree as passed. It istoolate for him to 
complain of it now when the decree is sought 
to be enforced against him. It was pointed 
out in Abbakki v. Krisknayya (1), which was 
a judgment of Munro, J. and myself that a 
decree such as in the present case, which is 
not in conformity with the Transfer of Pro- 
‘perty Act cannot be said to be null and void, 
Itis only irregular in form and if allowed to 
remain unimpeached cannot be called in ques- 
tion in execution. m 


The decree of the District Court must be 
reversed and the case will be remitted to it 
for disposal according to law. The respon- 
dents will bear the costs of the appeal. 


Spencer, J.—I concur with my learned 
brother. As at first I felt some doubt, I have 
taken time to examine the decisions cited at the 
bar. Amongst them I find that of Lalla Trihind 
Sahai v. Lalla Hurrak Narain (2) is to some 
extentin respondent’s favour bub in Dina 

(1) 32 M. 534; 6 M. L. T, 246; 4 Ind, Cas. 1120, 

(2) 21 C. 26. 
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Nath Mitter v. Bejoy Krishna Das (3) 
Kommachi Kather v. Pakker (4) Muthani Kone 
v. Kumarasami Pillai (5) Siva Subramania 
Naicker v. Lakshmana Chettiar(0) Arunachalam 
Tyer v. Atma Kumara Raw Mohan Rai (7) 
decree cantaining the words that "the defen- 
dant pay to the plaintiff" have been con- 
strued as money decree executable against the 
person of the mortgagor or against his other 
property not subject tothe mortgage. Im the 
decree under our consideration, we have in 
addition the words "and that the property 
mortgaged be held liable to this decree,” 
-which seem toimply that two remedies were 
intended to be provided in the decree one a 
personal one, and the other a decree for the 
sale ofthe mortgaged property. In Kama- 
lamma v. Komandur Narasimha Charlu (8), 
this Court had before it a petition for the 
amendment ofa decree so as to bring it in 
conformity with the judgment. The Court was 
ibus in a position to decide whether a decree 
‘ander section 88 of the Transfer of Property 
Act should contain an order against the defen- 
dants personally to pay the costs. Also the 
judgment was before the Court when dealirg 
with the petition. 

Here we have only to consider what was 
intended to be the effect of the original decree 
and to enforce it accordingly seeing that no 
attempt has been made at any time to correct 
it so far as it does not conform to the form of 
decrees given in Schedule II of the Civil Pra- 
cedure Code, and that on its face it does not 
appear to be a decree incapable of execution. 
We have not the light of the. pleadings and 
the judgment to read it by. As ib stands, [ 
cannot accede to Mr. Rungachariar's conten- 
tion that it was intended to be enforced solely 
against the mortgaged property. The appeal 
must be allowed with costs and the case sent 
back for disposal. 


cni alowed and Case remanded, 
(8) 7 C. W. N.7 
(4) 20 M. 107. 
(6) 15 M. L. J. 6. 
(6) A. A. O. 168 of 1902. 
(7) 10 M. L. T. 218; 12 Ind. Cas. 184. 
(8) 30 M. 464; 2 M. L. T. 359; 17 M. L. J. 317 


Vol. Xii] 


PANNALAL V. GANU BAVAJI NHAVI. 


(s. c. 13 Bom, L. R. 1021). 
BOMBAY HIGH COURT. 
Secon Civir, Appear No. 949 or 1910. 
August 21, 1911. 
Present:—Mr Justice Russell and 
Mr. Justice Chandavarkar. 
PANNALAL NATHULAL MARWADI— 
APPELLANT 


; versus 
GANU BAVAJI NHAVI—Responpent. 

Appeal, second — Ji urisdiction—Questions of law—Onus 
not necessarily question of law—Practice— Witnesses — 
Evidence—First Court expressing opinion as to suff 
ciency of evidence —Further evidence dispensed with by 
Pleader — Reversal of finding by Appellate Court—Right 
t> opportunity for examining evidence dispensed with. 

After some witnesses were examined by a party in 
a case, the Pleader of the party, having regard to 
the expression of opinion by the first Court, thought 
it was unnecessary for him to examine any more wit- 
nesses and he, therefore, declined to produce any more 
witnesses. On appeal, the lower Appellate Court 
reversed the judgment of the first Court on the find- 
ing of fact without giving the party an opportunity 
to examine witnesses whose evidence had been dis- 
pensed with in the first Court. In second appeal, it 
was contended that the lower Appellate Court should 
have givenan opportunity for the examination of these 
witnesses; 

Held, that, in second appeal, the party was not 
entitled tourge that he should have beon allowed 
an opportunity of adducing evidence which was 
dispensed with. 

Gulam v. Haji Badrudin, 18 B. 830, followed. 

Pleaders and partias ought to remember that the 
first Court is not the final Court, and that there are 
higher Courts of appeal which might take a view 
different from that of the first Court. Pleaders 
and parties take the whole responsibility on their 
own shoulders when they dispense with evidence. 

The question of onus is not necessarily and in 
all cases one of law. How much or what evidence 
is sufficient to discharge the onus that lies upon 
a party, is a question which must depend upon 
the weight to be attached to the evidence already 
adduced, 

The jurisdiction in second appeals extends only 
to errors of law committed by the lower Courts. 


Second Appeal from the decision” of the 
Assistant Judge, at Satara, in Appeal No. 
256 of 1909, reversing the decree passed by 
the Subordinate Judge of Patan, in Suit No. 
135 of 1908. 

Mr. Branson, with him Mr. Nilkanth Atma- 
vam, for the Appellant. 

Mr. B. N. Bhajekar, for the Respondent. 


Judgment. The first point urged in 
support of this appealis that the learned 
Judge has reversed the judgment Of the first 
Court, without giving an opportunity to the 
present appellant of adducing the evidence, 
which he did not adduce in that Court under 
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the impression that the Subordinate Judge 
was satisfied with the evidence of the 
witnesses whom the appellant had already 
examined, 

Now, to that argument the answeris given 
by the decision of this Court in Gulam v. 
Haji Badrudin (1). 

This case is even stronger than that, 
because, in this case it is not the Court which 
stopped the present appellant from examining 
more witnesses than he had already examined, 
but it is the Pleader of the appellant in the 
Court of first instance who thought that, 
having regard to the expression of opinion 
by the Subordinate Judge iu the midst of the 
case, it was unnecessary for him to examine 
any more witnesses. But Pleaders ought to 
remember that the Subordinate Judge’s is not 
the final Court and that there are higher 
Courts of appeal that might take a view 
different from that of the Subordinate Judge. 
Therefore, Pleaders and parties take the 
whole responsibility on their own shoulders 
when they dispense with evidence; and even 
supposing that the party or the pleader was 
misled in the Court of first instance by the 
expression of opinion of the Judge of that 
Court in the midst of the case, it was the 
daty of the appellant’s Pleader to have 
brought that fact to the notice of the District 
Jadge, that the error, if any, might be 
rectified. Therefore, we here, sitting in 
second appeal as a Court having only to 
correct errors of law of the Court below, 
cannot say that the District Jadge has erred 
in law in not giving the appellant an 
opportunity to examine the witnesses, whose 
evidence was dispensed with because the 
appellant's Pleader in the Court of first 
instance dispensed with them. 7 

We are called upon by the appellant’s 
Counsel not to correct an error of law com- 
mittéd by the lower Court but to correct an 
error committed by the appellant’s own 
Pleader in the Court of first instance. 

Then, the next argument urged by the 
learned Counsel, passing on to the merits, was 
that the learned Distriet Judge had thrown 
the onus of proof on the appellant, when by 
Jight of the evidence, which the appellant had 
already adduced, that onus had been 
discharged. But the question of onus is not 
necessarily and in all cases oneof law. How 


much or what evidence is sufficient to 
(1) 18 B. 336, 


2 
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discharge the onus that lies upon & 
party, is a question which must depend upon 
the weight to be attached to the evidence al- 
ready adduced. Therefore, the learned District 
Judge was within his discretion on that point. 

And as to the other arguments urged, they 
are all arguments on questions of fact and we 
cannot interfere with the learned Judge's view, 
because he has found upon the evidence, 
differing from the Subordinate Judge, that 
the plaintiff, that is, the present appellant, 
has not proved his case. 


Itis true the learned District Judge has 


mot given sufficient weight to the evidence 


adduced by the plaintiff and sufficient regard 
to the view which the Subordinate Judge had 
taken of the case after a patient investigation 
of the facts. If we had to deal with the appeal 
as a first appeal, we might not have come 
to the same conclusion at which the District 
Judge has arrived. But our jurisdiction in 
second appeals extends only to errors of law 
committed by the lower Court, and we cannot 
say that there is any error in law in the 
District Judge's judgment to warrant our 
interference with his findings of fact. 

For these reasons, the decree is confirmed 


‘with costs, 


Decree confirmed. 





ih * (10 M. L. T. 426), 

MADRAS HIGH COURT. 
ArrEAL AGAINST ORDER No. 266 or 1909. 
September 27, 1911. 
Present:—Mr. Justice Abdur Rahim and 

E Mr. Justice Spencer. 
SAMINATHA PATHAN— 


APPELLANT 
S teres . 
SORANATHA AMMAL-—RESPONDEAT, 


Civil Procedure Code ( Act XIV of 1882) s. 546 Proviso 
(c)— Civil Procedure Code (Act V of 1908), s. 161, 
O. XLI, r. 6—Deposit in Court—Securityfor satisfaction 
of decree~~Refund of deposit —Powers of Cowrt—Decree 
in separate proceeding. 

Section 545, proviso (c), of the Civil Procedure Code, 
1882, Order XLI, r. 6, proviso (c), of the new Code, says 
that security is to be given by the applicant for the 
due performance of such decree or order as may be 
ultimately binding upon him. The appellant is, 
therefore, entitled to withdraw the deposit on his 
satisfying such decree. In & proper application 
offering to satisfy that decree, the appellant is en- 
titled to refund of the deposit. 
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The proviso cannot be said to contemplate- a 
decree or oder in a separate proceeding to be insti- 
tuted in future by the decree-holder. 

Per Spencer, J.— The Civil Procedure Code, 1908, 
contains no distinct provision for the refund of 
amounts deposited as security. Courts deal with 
them under their general powers under section 151 
of the Code, 


Appeal against the order of the District 
Court of Tanjore, dated 20th September 1909 
in Interlocutery Application No. 412 of 1909 
in Appeal Suit No. 618 of 1907. * 

Mr. G. S. Ramachandra Adyar. for the 
Appellant. 

Mr. M. Subrahmania Aiyar, for the Respon- 
dent. 


Judgment. 

Abdur Rahim, J.—The appellant sought to 
obtain a refund of the amount deposited by 
him under orders of the lower Appellate 
Court, which directed that sale of the property, 
to which he laid claim in execution of a decree 
for arrears of maintenance obtained by the 
respondent against the second defendant in 
the suit, should be stayed on his making the 
deposit. The appellant was the first defen- 
dant in the suit but there was no decree 
against him. He, however, purchased 
the property pending suit, and on the 
strength of that purchase objected to the 
attachment and it was in appeal from 
the order disallowing the objection that 
the amount which the appellant seeks to 
withdraw from Court was deposited and 
execution stayed. The order of the Court 
executing the decree was upheld and execu- 
tion was allowed to proceed. When the 
property was ordered to be sold, the appel- 
lant again objected and it was ultimately 
decided by the lower Appellate Court that 
a moiety of the property could be sold in 
executibn of the decree for costs, but not in 
execution of the decree for maintenance. 
Under the circumstances, the learned District 
Judge has held that the appellant cannot 
obtain a refund of the deposit and the 
reason for his so holding, as we under- 
stand the judgment, is, that the deposit 
must be taken to have been made on 
condition that he would be entitled to with- 
draw the deposit if he succeeded in the appeal 
in which the stay was granted. He would 
take no notice of the result of the subsequent 
appeal from the order directing sale of the 
property. I think this is placing too narrow 
a construction on section 545, proviso (c), of 
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the Code of 1882 corresponding to Order XLI 
Rule 5, proviso (0) of the new Code. What 
the seotion says is that security ia to be given 
by the applicant forthe due performance of 
euch decree or order as may ultimately be 
binding on him. Here the appellant’s objec- 
tion in the first instance was disallowed on 
the ground that is was premature. In his 
objection for the second time, he succeaded to 
this extent that it was held that the properby 
e»uld.ba sold only in execution of the decree 
for costs. The decree-holder is, moreover, 
entitled to say that the entire money in de- 
posit shall remain security for the due per- 
formance of the decree for costs. But he 
cannot say that he is going to sue for a decree 
for sale of the attached property under the 
provisions ofthe Transfer of Property Act,and, 
therefore, the money must remain in Court 
until he has obtained such decree. If sucha 
suit be instituted that will be a separate pro- 
ceeding. Proviso (c) of section 545 of the 
Civil Procedure Code of 1882 cannot be said 
to contemplate a decree or order in a separate 
proceeding to be instituted in the future. 
It will be open, therefore, to the appellant to 
withdraw the amount in deposit by satisfying 
the decree for costs. This appeal, however, 
fails inasmuch as the appellant did not 
offer to pay up the decree for costs, in exe- 
cution of which his property is under attach- 
ment. The appeal is, therefore, dismissed 
but, in the circumstances, each party will 
bear his own costs. 

Spencer, Jj, — The facts are stated in the 
the lower Coart’s judgment. A praliminary 
objection has baen takan as to jurisdiction. 
The deposit was mide under saction 545 of 
the Civil Procedure Code of 1832 (corres- 
ponding to Order XLI, rula 5, of the new 
Code) under orders of the Appellate Court, as 
an appeal was pending azainsb an order pass- 
ed in execution. Under the new rule 8 of 
Order XLI the powers of Courts under rules 
5 and 6 extend to cases where an appeal is 
preferred from an order in execution. The 
Code contains no distinct provision for refund 
of amounts deposited as secarity. Courts: 
deal with them under their general powers 
(section 151 of the present Code). The ap- 
pellant might have applied in the first in- 
stance under section 546 [last part corres- 
ponding to Order XLI, rule 6 (2)] for the 
stay of the sale of the immoveable property 
in which he had an interest by his purchase. 
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Looking to the provisions of ‘section 583 
(corresponding to section 144 of the new 
Code), I am not prepared to say that the 
appellant had no locus standi in the District 
Munsif's Court tp apply for the return of 
his money. This objection, too, should have 
been taken earlier. 

On the merits, I think the District Judge 
was right in refusing to allow the deposit to 
be withdrawn so far as it represented costs 
and this was a sufficient ground for dismiss- 
ing his petition. Jf the appellant had ap- 
plied to withdraw the amount deposited by 
him after deducting the respondent's costs, 
the application might have been allowed. As 
he applied for the return of the whole amount, 
his application was rightly rejected in both 
Courts. So far as the deposit represented the 
maintenance amount, Í agree with the view 
taken by my learned brother whose judg- 
ment I have had the opportunity of perusing. 
This appeal must be dismissed with the re- 
mark that if the appellant takes the step of 
making a fresh applieation, the lower Courts 
will consider the above remarks iu deal- 
ing with it. Eich party will bar their own 
costs 


Appeal dismissed, 





(s. c. 13 Bom. L. R, 1042.) 
BOMBAY HIGH COURT. 
Setonn Civin Appean No. 571 or 1909, 
August 29, 1911. 

Present; —Mr. Justice Russell and 
Mr. Justice Chandavarkar. 
JASUDIN AMBIR SAHIB FAKI—- 
APPELLANT 
versus 


SAKHARAM GANESH SHROTRI— 


RESPONDENT. 

Vendor and purchaser—Contract of sale—Sale of 
stumps of trees —Vendor haviny a right of pre-emption 
—Right abolished by Government—Bonus granted by 
Government to vendor—Vendee’s right to recover—Pre- 
emption—Transfer—Personal right—Transfer of Pro- 
perty Act (IV of 1882), ss. 8, 6, 43—Specific Relief Act 
(I of 1877), s. 18. 

A., the occupant of certain Survey Numbers in a 
Taluka, agreed to sell to B., stumps of teak and 
blackwood trees in’ those Survey Numbers. By 
Government Resolution No 7114, dated 27th Sep- 
tember, 1897, which was in force when this con- 
tract was entered into, A. had a privilege of pre- 
emption in respect of such stumps. Subsequently on 
the llth May 1905, the Government abolished the 
right of pre-emption dnd instead thereof directed 
that the Forest Department should sell the treog 
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and twenty per cent. of the net proceeds of the 
sale should be paid to the occupant, which per- 

' centage should beagift from Government and subject 
to no tribunal. Accordingly, A. received from Gov- 
ernment. the said percentage of the net proceeds 
of the trees agreed to be sold to B. B. under the 
contract above-mentioned, claimed the sum received 
by 4. from the Government: 

Held, that the plaintiff was not entitled to recover 
the sum. What B. was claiming wasa gift of bonus 
from the Government to A. which gift or bonus was 
not and could not have been in the contemplation of 
the parties when the contract was entered into 

, and which by itself was not transferable. ` 

Section 43 of the Transfer of Property Act could not 
apply to the contract, as standing timber was not 
included in the definifion of immoveable property. 

The position of A. was not tkab of s person hav- 
ing only an imperfect title to the property he con- 
tracted to sell; consequently, section 18 of the 
Specific Relief Act was not applicable to the case. 

The right of pre-emption is a purely personal 

«Tight which cannot be transferred to any one except 
. the owner of the property affected thereby. 

Vaguran v. Rangayyangar, 15 M. 126; Inve Davis § 
Co., Ex parte Rawlings, (1888) 22 Q. B. D. 193;37 W. 
R. 203; Brown v. The Metropolitan Counties Life Assur- 
ance Society, (1859) 28 L. J. Q. B. 236, relied upon. 

Second appeal from the decision of the 
Assistant Judge of Thana, in Appeal No. 290 
of 1908, reversing the decree passed by the 
Subordinate Judge of Bhiwandi, in Civil Suit 
No, 451 of 1907. 

Mr, Jayakar, with him Mr. G. S. Rao, for 
the Appellant. 

Mr, Goyait, with him Mr. B. Y. Vidwans, 


' for the Respondent. 


Judgment.—This case raises a curious 
andinteresting point. The plaintiff Jasudin 
sued to recover from the defendant Sakharam 
Ganesh the sum of Rs. 2,850-11-5 which he 
‘said was due to him under a contract dated 
the 21st of July 1904. The terms of the 
contract are to be found in the receipt, Exhi- 
bit 26. In that document it appears that 
the defendant, who is the oceupant of about 
twenty Survey Numbers in the village 
Indgaon in the Vada Taluka, agreed tg sell 
teak and blackwood trees in those Survey 
Numbers to the plaintiff at Rs. 6 per every 
100 stumps. The plaintiff was to pay certain 
fees and expenses in connection with those 
trees, etc., Rs. 15 was paid by the plaintiff 
to the defendant as earnest. 

At the time when this contract was enter- 
ed into, there was in existence Government 
Resolution No. 7114, dated the 27th of Sep- 
tember 1897 (to which we have referred) 
whereby (when the right to the after-growth 
was no lenger disposed of with the standing 
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trees but was reserved to Government) a 
privilege af pre-emption was granted in res- 
pect of such trees to the occupants of the 
lands on which they were growing. But by 2 
Resolution No. 3874, dated the llth of May 
1905, the Government of Bombay modified 
their said Resolution. This latter Resolution 
after reciting that the privilege of pre-emp- 
tion sanctioned by the previous Resolution 
had led to large gains being made by brokers 
and traders, which represented corresponding 
loss to the Government and the occupants, 
goes onto say that the Governor in Council 
Sees no sufficient reason for continuing to 
occupants the privilege of pre-emption when 
the rights of the after-growth are no longer 
disposed of with the standing trees but is 
reserved to Government, etc. The Governor 
in Conncil accordingly directs that the Forest 
Department should cat and remove for sale 
the teak standing in unoccupied Warkas land 
or, when such a course is found preferable, 
sell it standing on condition of immediate 
removal, and that 20 per cent. of tha net 
proceeds of the sale should be paid to the ` 
occupant, which percentage should be a gift 
from Government and subject to no tribunal, 
and in case the Collector-is unable to 
settel summarily any disputes as to who is 
the occupant of any particular Survey 
Number, the percentage share of that num- 
ber should be credited not to any of the dis- 
putants but to the Talvka Local Board for 
expenditure in the village to^ which the 
Survey Number belongs. 

The plaintiff, under his contract above- 
mentioned claims the above sum, being 20 
per cent. of the net proceeds of the trees in 
question. The defendant contended thatthe 
teak and blackwood trees were not his pro- 
perty hut the property of Government and 
that the plaintiff was only entitled to a re- 
fund of the Rs. 15 earnest money, which the 
defendant brought into Court. 


' The learned Subordinate Judge passed a 
decree in favour of the plaintiff for the 
amount claimed, which the lower Appellate 
Court reversed and dismissed the suit; but 
directed the earnest money Rs. 15 to be paid 
to the respondent. 

The question we have now to'decide, there- 
fore, is:—Is the plaintiff entitled to this 20 
per cent., being the value of his vendor's 
right of pre-emption? Mr, Jayakar for the 
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appellant-plaintiff argued that he was; and 
relied on the analogy of section 43 of the 
Transfer of Property Act. But it appears to 
us that no analogy can be based on that sec- 
tion, because standing timber, which this con- 
tract deals with, by. section 3 is not included 
within immoveable “property. Mr. Jayakar 
further relied upon section 18 of the Specific 
Relief Act, the material portion of which 
runs as follows:— Where a person contracts 
to seil or let certain property having only an 
imperfect title thereto, the purchaser or lessee 
(except as otherwisé provided by this chapter) 
has the following rights: :—(a) if the vendor 
or lessor has, subsequently to the sale or lease, 
acquired any interest in the property, the 
purchaser or lessee may compel him to make 
good the contract out of such interest.” But 
it appears to us that that section is not appli- 
cable, because the position of the defendant 
here was not that of a person having only an 
imperfect title to the property he contracted to 
sell, his sole right was a right of pre- emption 
which has been defined as "a right in the event 
of a sale to purchase the property upon agreed 
terms." (Encyclopædia of English Law.) 

What the plaintiff is claiming is a right of 
pre-emption pure and simple. Whether, as 
the lower Appellate Court held, the ‘defendant 
could convey the trees seems to us 
terial. For under section 6 uf the Transfer of 
Property Act, a right of pre-emption cannot 
be transferred. See clauses (b) aud (d) of 
that section. We hold aright of pre-emp- 
tion to ba a purely personal right which 
cannot be transferred to anyone except the 
owner of the property affected thereby. 
Thus, it has been held that a lessor having 
the right to re-enter on breach of convenant 
by his lessee may transfer the reversion, pas- 

sing with it the right of re-entry, but cannot 
transfer that right itself. Vaguran v. Rin- 
gayyangar (1). Similarly, a license to enter and 
take possession of goods cannot be assigned. 
In re Davis & Oo., Exparte Rawlings (2). 
And a bare license to seize chattels cannot 
legally be assigned. Brown v. The Metropoli- 
tan Counties Life Assurance Society (8). 

What the plaintiff is claiming isa gift or 
bonus from Government to the defendant 
under G. R.3874above referred to, which 
gift or bouns*was not and could not have 

(1) 15 M. 128. 


(2) (1888) 22 Q. B. D. 193; 37 W.R, 203, 
(8) (1859) 28 L. J. Q. B. 236. 


imma. 


been in the contemplation of the parties 
when the contract was entered into 
and which by itself was not transferable. 
Consequently, the plaintiff is not entitled to 
recover it but only Rs. 15 from the defen- 
dant and we must confirm the decree of the 
lower Appellate Court and dismiss this appeal 
with costs. Therecan beno question that 
if the plaintiff had sued the defendant to re- 
cover damages for breach of contract differ- 
ent considerations would have applied. 


Decree confirmed. 


(s. c. 10 M. L. T. 418.) 

MADRAS HIGH COURT. 
LETTERS PATENT APPRAL No. 18 or 1911. 
September 21, 1911. 

Present: —Mr. Justice Abdur Rahim 
and Mr. Justice Sundara Iyer. 
DORAISAWMY SERUMADAN AND 
ANOTHER—PLAINTIFFS—A PPELLANTS 
versus 
NANDISAWMI SELUVAN AND OTHERS 


— DEFENDANTS— RESPONDENTS, 

Limitution Act (XV of 1877), ss. 7, 8, 28, Sch. II, 

art. 44, 144 — Construction of Limitation Act—Tico minor 
Hindu co-parceners -—Guardian's alienation—Suit,by the 
two co-parceners for recovery from alienee three years 
after one of them attained majority —Guardianship— 
Extinguishment of ownership—Hindu Law—Joint 
family—Alienee from co-parcener, right of—Discharge, 
power of one member to give—Right of one co-parcener 
to recover only his share or the whole of property alien- 
ated. 

(Per Abdur Rahim, J, confirming the deoree of 
lower Court.) 

A suit by two brothers, who are members of 
an undivided Hindu family, to recover certain pro- 
perties alienated by their mother and natural guard- 
jan during their minority without any necessity, 
instituted more than three years after the attainment 
of majority by the elder brother and less than three 
years after the attainment of majority by the , 
younger is wholly time-barred. 

Sections 7 and 8 of the Limitation Act, 1877 apply 
to cases falling under Article 44, Schedule II. 


The Act does not deprive persons under dis- 
ability of any advantages which other persons have 
under the provisions of the Act but, on the other 
hand, the Act makes certain concessions in their 
favour because of disability. 


It is a well established rule of construction of 
the Limitation Act that the sections in the body 
of the Act govern and control the application of 
the Articles in the two Schedules except so far ag 
the language of a particular Article clearly precludes 
the application of any such section. 


A suit by a minor to set aside a sale by his 
guardian and to recover possession of the property 
sold is one to which not only is Article 44 applicable 
but also Article 144 and section 28 of the Act. 
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Gnanasambanda Pandara Sannadhi v. Velu Panda- 
ram, 23 M. 271 ab p. 279; 27 I, A. 69, followed. 

Article 44 of the Act extends in the case of a 
suit ofa particular class by minors the period of 
limitation provided for in article 144 to three years 
after cessation of disability. This is exactly what 
section 7 enacts, only the latter lays down the 
rule generally for all forms of disability and in all 
descriptions of suits while the former enunciates 
the rule only in one form of disability, viz., minority, 
and for one class of suits, 4. e, suits to seb aside 
sales by guardians. 

Section 7, however, does not apply to suits by a 
number of plaintiffs, some of whom only are under 
disability. 

Seshan v. Rajagopala, 13 M. 286; Vigneswara v. 
Bapayya, 16 M. 486) Ahinsa Bibi v. Abdul Kadir 
Sahib 25 M. 26, relied upon. 

The co-parceners of a Hindn family seeking to 
recover the family property from an alienee are 
joint claimants within the meaning of section 8 of 
the Act. 

Seshan v. Rajagopala, 18 M. 230; Vigneswara v. 
Bapayya. 16 M. 486; Surja Prasad Singhv. Khwahesh 
Ali, 4 A. 512, followed. 


It makes no difference whether the alienation 
was made by a guardian or by the manager. The 
elder brother on attaining majority becomes 
competent to give a valid discharge within the mean- 
ing of section 8, 


Per Sundara Iyer, J., dissenting.—Section 8 of the 
Limitation Act has no application to a case governed 
by Article 44 under which a ward has three 
years from the time when he attains majority 
to set aside a sale by his guardian. The right 
of guardianship with respect to each minor is 
distinct from, though similar to, the right with res- 
pect to the other. The guardian’s right of guardian- 
ship ‘cannot be said tobe joint with regard to the 
two minors. In making the alienations the gyardian 
must be taken to have exercised the power of 
alienation overthe rights of each ward separately 
though á single deed of transfer is employed for the 
alienation of the rights of both. The juristio act is 
different with regard to each of the minors. Section 
8 must therefore be held inapplicable to the case for 
the simple reason that the claims cannot be regarded 
as joint. The expression in section 7 ‘ the same 
* period after the disability has ceased as would other- 
wise have been allowed from the time prescribed ia 
the 3rd column of the schedule’ clearly shows that 
the section contemplates only cases where but for 
the disability, which is made the ground of protection 
to the person suffering therefrom, time would run 
against the litigant before the cessation of the dis- 
ability. Section 8 is also applicable only to the 
same class of cases as section 7, i. e., to cases where, 
it being provided by the 8rd column of the schedule 
that time should run from a certain date, the start- 
ing point is postponed by reason of disability. 

Hence the right of action of the elder plaintiff was 
barred at the date of suit but the younger plaintiff's 
right of action was not barred. 

When the elder plaintiff's right to sue became barred, 
his right and ownership, whetever they were, became 
extinguished according to section 28 of the Limi- 
tation Act. 


An alienee for consideration from & Hindu co-par- 
cener obtains title to the alienor's share in the pro- 
perty transferred as it stood on the date of the 
alienation. 

As the elder plaintiff's right has been extinguished, 
the younger plaintiff is entitled io recover only a 
half share of the properties alienated. 

Aiyyagirt Venkataramayya v. Aiyyagiri Ramayya 
25M. 690; Ramachandram Pillai v. Kalimuthu Chetty, 
21 M. L.J. 246, 2 M, W. N. 238; 9 M. L T. 889; 9 Ind. 
Cas. 596, followed. 

Ramona v. Venkata, 11 M. 246: Gopalasami v. Peria- 
sawmi Thevar, 6 M. L. J. 27, explained. 

* Manzur Ali v. Mahommad-un-nissa, 25 A. 185, re- 
ferred to. 


The principle that should govern the case is that 
where the remedy alone is barred but the right 
js not extinguished an undivided co-parcener would 
be entitled to recover the whole. 


Govindram v. Tatia, 20 R. 388; Anando Kishore Dass 
Bakshi v. Anando Kishore Bose, 14 ©. 50, relied upon. 

Appeal under section 14 of the Letters 
Patent against the judgment of the Hon. 
Mr. Justice Krishnasawmi Tyer in Secord 
Appeal No. 1458 of 1910, presented against 
the decree of the Court of the Subordinate 
Judge of Mayavaram ab Kumbaconam in 
Appeal Suit No. 887 of 1909, presented 
against the decree of the District Munsif’s 
Courtef Mannargudi in Original Suit No. 1 
of 1909. 


Mr. T. R. Venkatrama Sastry, 
Appellants. 


for the 


Advocate-General, for the Respondents. 


Judgment. 

Abdur Rahim, J.—This appeal raises two 
questions relating to the construction of sec- 
tion 8 of the Limitation Act, (1) whether that 
section has any application to a suit to which 
Article 44 of the same Act would be appli- 
cable, that is, a suit to recover possession of 
properties from a person holding them under 
invalid ealienations made by the plaintiff's 
guardian during his minority, and (2) whether 
the section in question is applicable to a case 
where the property sought to be recovered 
belonged to more than one plaintiff as Hindu 
co-parceners all of whom were minors at 
the date of alienation but one or more of 
whom attained majority more than three 
years before the institution of the suit, 
As regards the first, the contention is that 
under Article 44 the time frem which the 
period of limitation provided for by the 
Article begins to run is the date of attain. 
ment of majority by the minor, while section 
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8 contemplates cases in which time 
would have run during minority bat for the 
disability, that is to say, cases in which the 
running of time is suspended owing to dis- 
ability, or, in other words, the period of dis- 
ability is excluded from computation. In 
eases falling within the scope of Article 44, 
time runs only from the date of attainment 
of majority and there can therefore, it is 
argued, be no question of conclusion of the 
periód of minority or suspension of running 
of time during minority. The argument ap- 
pears at first sight to have some plausibility, 
but once we realise the proper place and 
scope of, Article 44 in the scheme of the Act, 
the unsoundness of the contention becomes 
apparent. The fallacy of the argument con- 
sists in treating the Article as if it stood by 
itselfand there were no other provisions of 
the Act applicable to the case to which that 
Article applies. A suit by a minor to set 
aside a sale by his guardian and asuit to 
recover possession of the property so sold, 
from the vendee, is regarded as standing 
substantially on the same footing, so far as 
the applicability of Article 44 is concerned, 
as one to which in the first place not only is 
this Article applicable but also article 144 and 
section 28 of the Limitation Act. This has 
been so held by the Privy Council, Gnanasam- 
banda Pandara Sannadhi v. Velu Pundaram 
(1) and the reasons for i& are obvious. 
Suppose & case in which the plaintiff attained 
majority within less than nine years from 
the date of the alienation, could it then be 
said thatif he did not sue for three years 
after attaining majority his suit would 
be barred and he would not be allowed twelve 
years from the date of alienation? Clearly 
not. It is well established that the Limita- 
tion Act does not deprive personse under 
disability of any advantages which other per- 
sons have under the provisions of the Act, 
but, on the other hand, the Act makes certain 
concessions in their favour because of the 
disability (See Mitra on Limitation, 4th 
Edition pages 295,315.317 and 693). See- 
tion 22 also applies as it is only after twelve 
years of adverse possession against the 
minor by the alienee, bub not less, even if the 
three years, after attainment of majority 
expired within twelve years from the com- 
mencement of adverse possession, that the 


rights of the minor would be extinguished. 
(1) 23 M. 271 at p. 279; 27 J. A. 69. 


Then if we read out Article 144 and section 
28, the result clearly is, that Article 44 must 
be understood as extending in the case of 
suit of & particular class by minors—the 
period of limitation provided for in Article 
144, the general residuary Article, to three 
years after cessation of the disability. In 
other words, the running of time is suspend- 
edinsuch cases so long as minority lasts 
and that after cessation of his minority the 
plaintiff shall have three years from such 
date or twelve years from the commencement 
of adverse possession whichever period is the 
longest. 

Now, let us see what relation does Article 
44 bear to sections 7 and 8. It is a well 
established rule of construction of the 
Limitation Act that the sections in the body 
of the Act govern and control the application 
of the Articles in the two Schedules except so 
far as the language of a particular Article 
clearly precludes the application ofany such 
section. Ifthe proper meaning and scope 
of Article 44 be whatI have stated it is exactly 
what section 7 lays down, only the latter 
lays down the rule generally for all forms of 
disability and in all descriptions of suits 
while the former enunciates the rule only 
in one form of disability, v/z., minority, and 
for one class of suits, véz., suits to set aside 
sales by guardians. So far, Arlicle 44 
is but a mere illustration of section 7. It 
has, however, been held that section 7 applies 
to suits where there is one plaintilt and he is 
under disability, or where there are more 
than one plaintiff and all of them are under 
disability, but not to suits by a number of 
plaintiffs only some of whom are under dis- 
ability See Seshan v. Rajagopala (2) 
Vigneswara v. Bapayya (8) and Ahinst Bibi 
v. Abdul Kadir Sahib (4). | Suits of the 
latter class are dealt with by section 8 which 
lays down in what cases of joint claimants 
and ereditors the vunning of time shall be 
suspended as provided for by section 7 and 
when there shall be no such suspension. 
Article 44 applies to suits by several plain- 
tiffs, but is confined to cases of minority and 
where the object of the suit is to set aside 
sales by a guardian. Section 8, therefore, 
covers all the cases to which Article 4-4 would 


Pi 13 M. 236. 
3) 16 M. 436. 
(4) 25 M. 26. 
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apply when the. plaintiffs could be said.to be 
joint creditors or joint claimants. 

Then, as I have shown, Artic!e 44 clearly 
enacts that in. the suits to which it applies 
the running of time would be suspended 
during minority and the first part of section 
‘8 lays down that the running of time shall 
not be suspended in certain cases; if the 
present is one of those cases; the fact that 
Article 44 applies to it would not, having 
regard to its scope, exclude it from the 
operation of section 8. 

This brings me to the next branch of the 
argument in support of the appeal. This 
“point is covered by an authority. I am not 
prepared to hold a different view. It is 
laid down in Vigneswara v. Bapayya (3) and 
Ahinsa Bibi v. Abdul Kadir Sahib (4) and in 
Surja Prasad Singh v. Khwahesh Ali (5), that 
the co-parcenersof a Hindu family seeking 
to recover the family property from an alienee 
are joint claimants within the meaning of 
section 8 and it certainly can make no differ- 
ence in the application of section 8 whether 
the alienation was made by a guardian as 
here or by the manager. The two plaintiffs 
are brothers and ‘it is found that the elder of 
the two on attainment of majority would 
presumably be the manager. He became, 
therefore, competent more than three years 
before the institution of the snit to give ‘a 
valid discharge within the meaning of section 
8 as laid down in the cases just referred to. 
The suit has, therefore, been rightly held to 
be time-barred, The appeal is dismissed 
with costs, 

' My learned brother holds a different view. 
The appeal is dismissed with costs. 

Sundara Iyer, J.—This Letters Patent appeal 
is against the decision of Karishnasawmi 
Iyer, J., in a second appeal which that. learned 
Judge dismissed under Ordér XLI, rule, 11. 
The original suit was instituted by, two 
brothers, who are members of an undivided 
Hindu family to recover certain properties 
which were alienated by their mother and 
natoral guardian in favour of the defendants 
by several sale deeds in the year 1895. The 
plaintiffs impeacked the sales as not justified 
by any necessity and therefore not binding 
on them. Both the District Munsif and the 
Subordinate Judge on appeal dismissed 
the suit on the ground that it was barred 
by limitation. At the time of the pre- 

(5) 4 A, 612, 


“Jn this connection I think he is right. 


sentation of the plaint the first plaintiff was 
23 years old aud the second plaintiff 20 years, 
so that the suit was instituted more than 
three years after the attainment of age by 
the first plaintiff, but less than three years 
after the second plaintiff became a major. 
The lower Courts proceeded on the view that 
section 8 of the Limitation Act, XV of 1877, 
which was in force at the time, was appli- 
cable to the case and that the plaintiffs were 
joint claimants, one of whom the first plaintiff 
was competent to give a discharge for the 
claim when he became major without the 
concurrence of the other claimant. Before 
Krishnasawmi Iyer, J., it seems to have been - 
admitted that, according to Act XV of 1877, 
the suit would be barred. On appeal it was 
stated that this admission on a point of law 
was wrongly made, and it was contended that 
the suit was really not barred by limitation 
with respect to either of the plaintiffs; and 
that even if the first plaintiff should be 
held to have been barred, the second plain- 
tiff was entitled to a decree for possession 
of the whole property—and not merely a 
half share thereof, As the alienations were 
made in 1895, more than twelve years have 
expired since then before the suit was 
instituted. . 

I& is, therefore, unnecessary to consider 
whether Article 44 of Schedule II to the 
Limitation Act would be applicable toa suit 
by a Hindu for the recovery of immoveable 
property alienated by his guardian during 
his minority, a point the decision of which 
js, in my opinion, attended with considerable 
difficulty on account of the conflicting deci- 
sions ‘bearing on it. : 

There can, however, be no doubt that the 
plaintiffs are eutitled to rely on Article 44 
when twelve years have elapsed from the 
date of the alienations. The question, there- 
fore,is whetheron a correct construction of 
that Article the suitis barred either wholly 
or partially and whether section 8 ofthe Act 
is applicable to cases governed by Article 
44, The lower Courts have, as already 
stated, assumed that section 8 would be 
applicable to the case. | 

Mr. Vardachariar’s argument at the hear- 
ing of the appeal was that that section has no 
application to a case governed by Article 44, 
The 
Article in question fixes a certain date as the 
time from which the period of limitation be- 
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gins torun. Ina suit “by a ward who has 
attained majority to seb aside a sale by his 
guardian” that date is “when the ward at- 
tains majority.” In my opinion each ward 
.has three years from the time when he at- 
tains majority to seb aside a sale by his 
guardian. The right of guardianship with 
respect to each minor is diatinet from, though 
- similar to, the right with respect to the other. 
The guardian has distinct rights and liabili- 
ties as gaardian of each of the minors. His 
right of guardianship caunob be said to be 
joint with regard to the two plaintiffs. In 
making the alienations in question the guar- 
' dian must be taken to have exercised the 
power of alienations overthe rights of the 
first plaintiff and of the second plaintiff 
separately though a single deed of transfer 
was employed for the alienation of the rights 
of both the plaintiffs. “The juristic act was 
different with regard to each of the plaintiffs 
though the guardian did not sell the undivid- 
ed share of each of the plaintiffs separately 
but sold their joint shares by a single instru- 
ment, It must be remembered that the 
right to recover the property flows from the 
right to set aside the alienation and the 
nature of the rights of the plaintiffs must be 
determined, therefore, with reference to the 
character of the act of alienation. Hach of 
the plaintiffs, therefore, has a distinct cause of 
action, 
- Is section 8 of the Act applicable to such 
a case? lam of opinion that itis not, I 
think that section 8 which deals with suits 
by joint claimants must be held inapplicable 
to the case for the simple reason that the 
claim cannot be regarded as joint for the 
reasons just mentioned. The alienation of 
the right of each being juristically a different 
act, the claim to set it aside must, also be 
regarded as distinct in law notwithstanding 
that the two plaintiffs are membars of a joint 
Hindu family. It is desirable to refer to 
the language of both sections 7 and 8 of Act 
XV of 1877. Section 7 is in these terms (T 
quote only the portion necassary for the 
case) "where a person entitled to institute a 
suit or make an application is ab the time 
from which the period of limitation is to b» 
reckoned, a minor or insane or idiot, he may in- 
-stitute the suit or make the application within 
the same period after the disability has ceased 
as would dther wise have been allowad from 
the period prescribed therefor in the third 


colamn of the schedule.” Section 8 enacts 
as follows:— Whether one of several joint 
creditors or claimants is under any such dis- 
ability and when a discharge can be given 
without the coneurrenos of such person, 
time willron against them all, but where 
no such discharge can ba given, time will 
not run as against any of them until one of 
them becomes capable of giving such dis- 
charge without the concurrence of the 
others.’ It is clear to my mind that the 
expression in section 7, "the same period 
after the disability has o3ased as would 
otherwise have been allowed from the time 
prescribed in the third column of the first 
schedule,” clearly shows that the section 
contemplates only cases where but for the 
disability which is made the ground of pro. 
tection to the person suffering therefrom 
time would run against the litigant bafore 
the cessation of the disability and that the 
section would be inapplicable where, aport 
from the disability, time would not run 
against the plaintiff under the third column 
of the schedule bafora the disability ca13es. 
The fact that the time fixed asthe start- 
ing pointin Article 44 is in reality the same 
as the time of the cessation of the dis- 
ability isin my opinion immaterial in de- 
ciding whether section 7 would apply. inas- 
much as to maka that section applicable, it 
is necessary that time would rua from a 
previbus date under the schedule but for the 
protection afforded by the section on the 
ground of disability. Ibis not open to me, T 
think, to overcome this argument by regard- 
ing Article 44 as a mere illustration to sece 
tion 7, oras a surplusage. Proceeding to 
section 8, Iam unable to avoid the conclu- 
sion that ibis applicable only to the sanie 
class of cases as section 7, that is, to casas 
where, it being provided by the third column 
of the schedule that time should run from a 
certain date, the starting point is postponed 
by reason of a disability. Stress was laid 
by Mr. Varadachari on the words “such” in 
the clause “when one of several joint creditors 
or claimants is under any such disability.” 
But it seems to me that the word merely 
designates the disabilities referred to in see- 
tion 8, viz., minority, insanity, or idiocy, and 
that the use of that word would by itself ba 
insufficient to show that the section is appli- 
cable only to cases where a period otherwise 
fixed in the schedule is postponed by reason 
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of a disability. But there are, T think, other 
words in the section which support his 
argument. It says "when a discharge can be 
given without the concurrence of such person, 
time will run against them all, but where 
no such discharge can be given time will not 
run as against any of them until one of 
them becomes capable of giving such dis- 
charge without the concurrence of the others.” 
Take the expression in the latter clause ‘until 
one of them becomes capable of giving such 
discharge.’ Does this not indicate that it 
applies to a case where time would otherwise 
be running previously on account of the 
starting point fixed in the third column of 
the schedule? The same isthe import in 
my opinion of the expression "when a dis- 
charge can be given without the concurrence 
of such person.” It assumes that time would 
be running with reference to the starting 
point fixed in the schedule but for disability 
against the person not capable of giving a 
discharge. Both clauses assume that time 
would be running with reference to the 
starting point in the schedule against some 
persons not capable of giving a discharge 
either when time so begins to runor ata 
later time. Both sections 7 and 8 are, I 
venture to think, inapplicabie to cases except 
where the starting point fixed by the 
schedule is postponed by reason of dis- 
ability. But as the legislature, whatever 
the reasons might be, has fixed for’ the 
present suit as the starting point of limitation 
the time when minority ceases, it is impos- 
sible to regard it as a case where the starting 
point ‘fixed by the schedule is postponed 
by section 7 or asone in which a person under 
disability is incapable of giving discharge 
himself when limitation would be running 
against him with respect to the starting 
point in the schedule and could be sought 
to be bound by the discharge given by an- 
other person capable of givixg it on his 
behalf also. 

For this reason also I am of opinion that 
section 8 is inapplicable to the case, apart from 
the fact that, as already pointed out, the 
cause of action of each of the plaintiffs is dis- 
tinct in the case. 

On the view taken by me, I must hold 
that the right of action of the first plaintiff 
was barred at the date of suit and that 
the second plaintiff's right of action was not 


barred, 


What, then, is the relief, to which the 
second plaintiff is entitled? It was contend- 
ed on his behalf that though the first 
plaintiff's right of action might be barred, 
the defendants would not acquire the owner- 
ship in his share of the family property, as 
an undivided member of a Hindu family 
vannot be said to own till partition any dis- 
tinct share in the property of the joint 
family and that the second plaintiff is, 
therefore, entitled to recover the whole ‘pro- 
perty; and the decision in Ramanna v. Ven- 
kata (6) is relied on as supporting the argu- 
ment. I am of opinion that this contention 
is not entitled to prevail. When the first 
plaintiff's right to sue became barred, his 
right and ownership whatever they were, 
became extinguished according to section 
28 of the Limitation Act. The nature of 
the rights of undivided members of a Hindu 
family has recently received mach elucida- 
tion in the decisions of this Court. It is 
now settled for this Presidency that an 
alienee for consideration from a Hindu co- 
parcener obtains title to the alienor’s share 
in the property transferred as it stood on 
the date of ‘the alienation. See Azy- 
yagirt Venkatramayya v. Atyyagirt Ramayya 
(7) and the observations of Bashyam Iyengar, 
J., therein; Ramachandram Pillai v. Kalimuthu 
Oretty (8). Itis there conclusively showa 
that the proposition that a co-parcener has 
no right to any definite share of the property 
is only true in the sense that his share is 
liable to  fluetuations of increase and 
decrease as between him and his co-parceners 
and also in the sense, that until partition 
he cannot claim as between himself and 
his co-parceners exclusive title to any parti- 
cular item of the family estate or any 
definite share of the income of the estate. 
It is als» demonstrated that the decisions 
of the Judicial Committee of the Privy 
Council make it impossible to hold any 
other view than that an alienee’s position 
is quite different from what that of the 
alienor would be in the absence of a 
transfer by him, The sale by the 
guardian of the first plaintiff’s right must 
be taken, therefore, to have conveyed 
his half share to the , alienees. I 


(6) 11 M. 246. 

(7) 25 M. 690. 

(8) 21 M. L. J. 246; 2 M. W. N. 238; 9 M. L. T. 389; 
9 Ind. Cas. 596, : 
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abstain from discussing the question further 
on principle as I regard the proposition as es- 
tablished beyond dispute so far as this Court is 
concerned. Therefore, when the first plaintiff's 
right to sue the alienees became barred, his 
right to one half of the properties became 
‘extinguished and was transferred to the ali- 
nees, 
' Ramanna v. Venkata (6) has really no ap- 
plication to this ease. There a Hidu father 
made a gift of scme family property, and 
his son sued subsequently to recover it. A 
previous suit by the father to set aside the 
sale and geb back the property had failed. 
Collins, C. J., and Muthusawmy Iyer, J., held 
that the son was entitled to recover the whole. 
The sale not being for consideration, the 
father’s share did not vest in the alienee but 
the whole property continued to vest in the 
joint family notwithstanding the gift. The 
family was undivided at the time of the suit. 
The son was, therefore, held entitled to re- 
cover the whole property as part of the fami- 
ly estate. In Gopalasawami v. Periasawamz 
Thevar (9) the eldest only of three sons in- 
stituted a suit to recover certain property be- 
longing to the family claiming it as his own. 
Subsequently, his co-parceners, in order to 
‘prevent the dismissal of the suit, purported 
to renounce their shares in the property. The 
plainiff's exclusive right was negatived at the 
trial. The plaintiff in the course of the suit ask- 
ed to be allowed to amend his plaintso as to 
enable him to récover the share of the property 
but his request was refused. It was held that 
the co-parcener’s petitions were ineffectual and 
‘that the plaintiff’s application for amendment 
was rightly refused. Sheppard, J., made an 
observation which is pertinent to this case. 
He said: "The question then is whether the. 
Judge was wrongin not allowing the " plain- 
tiff so to amend as to make him to recover 
his share of the property. He could not re- 
cover more, for any right which his brothers 
ever had was extinguished by limitation in 
March 1891 and even if it subsisted such right 
has not been validly transferred to the plain- 
tiff." He then went on toobservethat" when 
one of the jonit creditors has omitted to join 
the others at the outset and the latter have 
been joined only after expiration of the period 
allowed by the law as to limitation, it had been 
held that the suit must be dismissed altogether 
and not thatthe original plaintiff should be 
(9 6 M, LJ 27, 


allowed id: recover his share of the money 
due.” Kalidas Keraldos v. Nathu Bhagvan 
(10) and Imam-ud-din v. Inladhar (11). I6 
Seems to me that the same principle must 
beapplied in the present case and that, as 
when the plaintiffs application was made 
it was too late for his brothers to assert their 
right by suit, the Judge was right in refusing 
the amendment applied for. Best, J., was of 
opinion that the cases referreed to by Shep- 
pard J were actions on contracts and were nob 
applicable io .a suit for property against 


trespassers. He was of” opinion that the 
amendment asked for should have been 
allowed. I agree respectfully with the 


proposition that the shares of those whu did 
not sue in time would be-extinguished when 
the period of limitation expired. In Manzur 
Ali v. Mahommad-un-nissa (12) Stanley and 
Banerjee, JJ., held that when some of several 
co-obligees of & money-bond were barred by 
limitation from xecovering their shares their 
rights would become extinguished by limita- 
tion and the remaining co-obligee who was a 
minor was saved from limitation by minority 
to his share of the money. The principle that 
should govern the case is that where the 
remedy alone is barred and the right of the 
co-sharer who is barred is not extinguished, 
his undivided co-parceuers would be entitled 
to recover the whole:—see Goùindram v, 
Tatia (13) and Anando Kishore Dass Bakshi v. 
Anando Kishore Bose (14). As Iam of opinion 
that the first plaintiff's right was extinguished 


when he attained the age of twenty one, L 


must hold that the second plaintiff is entitled _ 
to recover only a half share of the properties - 
alienated. 


Iwould reverse the decrees of both the- 


lower Courts and the judgment of 


Krishnasawmi Iyer, J., in so far as the second . 


plaintiff is concerned and remand the suit to 
the first Court for the disposal of his claim 
on the merits. I would also direct that in 
the circumstances of the case each party 
should bear his own costs throughout up-to- 
date. 


. Appeal dismissed. 
(10) 7 Bom. 217, 
(11) 14 A. 524, 
(12) 26 A. 165. 
(18) 20 B. 383. 
(14) 14 C. 50. 
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(s. c. 18 Bom, L. R. 1025.) 
BOMBAY HIGH COURT. 

First Civit Arrear No. 209 or 1909. 
August 23, 1911. 
Present:—Mr. Justice Beaman and 

.. Mr. Justice Hayward. 
SALEBHAI ABDUL KADER BASRAI 
- AND OTHERS—APPELLANT 
versus 
BAI SAFIABU AND OTHERS—RESFONDEMTS. 

Will—Bequest—Legacy— Want of ezecutor's assent— 
Legatee’s right to sue— Administration of estate included 
in suit—Limitation— Limitation Act (XV of 1877), 
Sch. IT, Art. 123—Mulammadan Law—Waki—Bequest 
for gadiulkhum and gadi feasts—Bequest for fattiah 
dinners—General charitable intention—Cypres doctrine, 
application of. 

The mere want of the assent of an executor to a 
legacy does not debar the legatee from suing to re- 
cover the legacy. All that is necessary in a case where 
there has been no assent of the executor is that the 
suit for the legacy must include a demand for the 
administration of the whole estate. 

Cursetjee Pestonjee Bottliwalla v. Dadabhai Eduljee 
19 M. 425 ; Okhoy Coomar Bonnerjee v. Koylash Ohun- 
der Ghosal,17 ©. 387; Rajamannar v. Yenkatakrish- 
nayya, 25 M. 361, at p. 364, relied upon. 

A suit to recover a legacy is governed by Article 123, 
Schedule II of the Limitation Act XV of 1877, whether 
cr no the suit involves the administration of the whole 
catate. 

A bequest for giving “gadiulkhum feast at the holy 
Mecca” and for giving a “gadi feast at Remanpura in 
Surat” is a valid wakf, as the bequest is for the cele- 
bration of the appointment of Ali as successor of the 
Prophet. 

All works of religion, charity or public utility, 
not condemned by the Muhammadan religion, are 
proper objects of wakf. 

It is doubtful whether a bequest for fattiah dinner 
for the testator and his wife is a valid wakf. 

Kalelocla Sahib v. Nuseerudeen Sahib, 18 M. 201 
Bite Jan v. Kalb Husain, 31 A 136; 6 A. L. J. 115 
l Ind. Cas. 768; Zooleka Bibi v. Syed Zynul Abedin, 
6 Bom. L. R. 1058, referred to. 
^» Where it appears from the words of a grant that the 
testator had a general charitable intention and one of 
the charitable bequests indicated by him fails, the 
property would have to be devoted to other religious 
or charitable purposes according to the cypres 
doctrine, ° 

First appeal from the decision of the Sub- 
ordinate Judge of Surat, in Suit No. 283 of 


1909. 

Mr. B. J. Dessai, with him Mr. 
Gandhi, for the Appellants. 

Mr. Weldon, with him Messrs, Little and Oo., 
for the Respondents Nos. 2b and 2d. 

Mr. T. A. Gandhi for Respondents Nos.4 
and 5, 


Judgment.—tThe plaintiffs sued the 
executrix and other heirs under the Will of 
their deceased grandfather Ismailji to recover 


T. A. 
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a legacy alleged due to them under the Will 
of the said deceased Ismailji. 

The defendants pleaded that the claim was 
time-barred; that the legacy was invalid to 
more than the extent of one-third of the 
estate owing to the want of assent of the other 
heirs; that the legacy could not be «given 
effect to owing to more than one-third of the 
estate having been already left by a prior 
clause of the Will in wakf. 

The original Court decided that ihe suit 
was time-barred; that the legacy was invalid 
to more than the extent of one third of the 
property; that there was no assent of the 
other heirs, and that the legacy could, there- 
fore, not be given effect toas one-third of the 
property had been validly left by a prior 
bequest in walf. The original Court, there- 
fore, dismissed the suit with costs. 

On appeal it has been argued with regard 
to the question of limitation, that the 
Article applicable was not Article 120 
but Article 123 of the first Schedule of the 
Limitation Act. It bas been contended 
in answer that the suit was really an 
admistration suit or one fcr an account, 
falling under the general provisions cf Article 
120, as the legacy did not receive the assent 
of the executrix under section. 112 of the 
Probateand Administration Act, V of 1881, 
and was, therefore, inchoate and could not be 
made the basis of a suit for a legacy. In 
support of that contention several cases were 
quoted; but after giving them our best con- 
sideration it appears tous that they do not 
support the contention. The most that can 
be deduced from theme is that where there 
has been no assent of the executor then the 
suit must include a demand for the administra- 
tion of the whole estate. The cases included 
those ‘of:—Cursetjee Pestonjee Bottliwalla v. 
Dadabhat Eduliee (1); Okhoy Coomar Bonner- 
jee v. Koylash Chunder Ghosal (2) and Raja- 
mannar v. Venkatakrishnayya (8). It appears 
to us that the mere want of assent of the exe- 
cutrix cannot alter the substantial nature of 
the suit, which was to recover the legacy. 
Article 120 is merely an Article referring to 
suits for which there is no other provision in 
the Schedule. Itisnot an Article referring 


specifically to administration *suits. Article 
123 is, therefore, the Article applicable, 
(1) 19 M. 425. 
(2) 17 C. 387. 


(8) 25 M. 361 at p. 364. 
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where the substantial claim is.to, recover a 
legacy, whether or no the suit involves the 
administration of the whole estate. This 
suit must accordingly be held to have been 
brought within time as it was brought within 
the twelve years allowed by Article 123. It 
js unnecessary in this view of the case to deal 
with the further arguments based upon the 
minority of one of the parties and the aileged 
extension in favour of all, of the period of 
limitation. | 

With regard. to the question of the assent 
of the other heirs to the legacy, it is sufficient 
to say that-the matter has not been seriously 
pressed before us, as there was no evidence of 
the assent of all the heirs. 

With regard tothe question whether the 
prior bequest in.wakf was valid, it is necessary 
to consider in some detail the terms of the 
bequest occurring in paragraph 4 of the Will 
as follows: — 

As to whatever may come to in respect of 
a third share, that is, in respect of a third por- 


tion and of any above-mentioned property, 


and of such property, my exeeutrix Bai 
Fatmabu shall duly do such act as may per- 
petuate my name and as may do good. |n lieu 
of the said amount one house and a moiety of 
another house in Bombay the particulars 
whereof are mentioned in the above written 
second clause. As to whatever income may 
be realised.on the expenses relating to 
those houses being deducted the said income 
shall be appropriated towards the perform- 
ance of the following works:— 

“Ihave been giving Gadiulkhum feast at 
the holy Mecca throdgh Mr. Abdul Ali 
Nakhuda. The same shall duly be given. 

"Ihave been giving a Gud feast at Reman- 
pura in Surat, the same shall be given., 

" According to these particulars and agree- 
ably to what is written above the same shall 
be done and as to whatever may remain over 
on that being done, my said executrix shall 
give therewith a fattah dinner on my and 
on my wife's Kalsambu's account, and I have 
given my full authority to the above named 
executrix to do the above mentioned works. 
She shall do the same during her life-time 
and after ber, her children shall do the 
same.” 

The guestion of the validity of these be- 
quests has been considered at considerable 
length by the learned Judge of the ori- 
ginal Court from pages 8-11 of the Printed 
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Judgment, and he came to the conclusion 
mainly ib appears from certain dicta of 


Ameer Ali, that the bequests were good be- 
quests as wakf. It appears to us that the 
two first bequests, at all events, being for the 
celebration of the appointment of Ali as 
successor of the Prophet were properly held 
to be valid wakfs. In paragraph 322 of 
Wilson's Anglo-Muhammadan Law, it is 
stated that "all works of religion, charity, or 
public utility, not condemned by the Mu- 
hammadan .religion, are proper objects of 
Wakf" on the authority of She Hedaya. 
' Butit is open to question whether the 
third bequest for futt/ah dinners “on my and 
my wife Kalsumbu’s account" is a valid 
wakf. Itis pointed out by Wilson in para- 
graph 323 A of his work that the Madras 
High Court has recently held such a bequest 
not to be a valid wakf in the case of Kale- 
loolu Sahib v. Nuseerudeen Sahib (4). A si- 
milar question also arose in the case of Brba 
Jan v. Kalb Husain (5). And in the case of 
Zooleka Bibi v. Syed Zynul Abedin (6), it was 
held by Tyabji, J.:—“that there is nothing 
iu the Muhammadan law to justify vhe tying 
up of property for the purpose of maintain- 
ing the tombs of ordinary individuals. It 
can only be done with respect to shrines and 
tombs of great religious teachers which are 
regarded with very considerable feelings of 
reverence and sanctity by various Mussul- 
man communities throughout the world.” 
But, however that may ba,it appears to us, 
looking to the fourth paragraph of the Will 
as a whole, that the testato randoubtedly had 
a general charitable intention, and that con- 
sequently even if the third bequest in favour 
of the futttah dinner should fail, the proper- 
ty would have to be devoted to religious or 
charitable purposes according to the cypres 
doctrine. The property actually bequeathed 
in wakf was the “one house and a moiety of 
another house in Bombay." It is not possi- 
ble in this suit to decide exactly how that 
property should be devoted to religious or 
charitable purposes. That would be a mat. 
ter for consideration and decision in sepa- 
rate proceedings properly instituted by those 


‘interested in the religious or charitable pur- 


poses on the principles stated in the Tagore 


Law Lectures for 1907, by Abdur Rahim at 


(4) 18 M. 201. 
(8) 31 A. 136; 6 A. L.J. 115; 1 Ind. Cas, 763. 
(6) 6 Bom. L, R. 1038. 
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p. 305: — If, however, the specified objects 
be limited or happen to fail, but a general 
charitable intention is to be inferred from 
the words of the grant, the wakf will be 
good and the income or profit will be devoted 
for the benefib of the poor, and in some 
cases, to objects as near to the objects which 
failed as possible. This rule is ‘analogous, 
to the doctrine of cypres of the English law.” 
All that can be decided in this suit is that 
the "one house and moiety of another house 
in Bombay” were validly bequeathed in 
wakf. bi 

That being so, the cnly question remaining 
to be decided is whether upon an adminis- 
tration of the whole estate there would re- 
main any balance out of the one-third alone 
available for bequests to satisfy the legacy 
in suit after deducting the value of the two 
houses validly bequeathed in priority in wakf. 
For this purpose it will be necessary to re- 
mand the case to the original Court for a 
complete administration of the estate. 

We, therefore, reverse the decision of 
lower Court upon these -preliminary issues 
and remand the’ case for a complete admi- 
nistration of the estate, with reference to 
the foregoing observations and Order XX, 
rule 18 of the first Schedule of the Civil 
Procedure Code. 

Costs to be costs in the administration. 

Decree reversed. Case remanded. 





(s. c. (1911) 2 M. W. N. 467.) 
MADRAS HIGH COURT. 
Civin Arrear No. 122 or 1907. 
September 27, 1911. 
` .Present:—Mr. Justice Abdur Rahim and 
No Mr. Justice Spencer. 
SEGU CHIDAMBARAMMA —PLaINTIFF— 
. APPELLANT * 
versus 
'" BEGU BALAYYA-—DEFENDANT— 
RESPONDENT. 

"Hindu Law—Partition—Decree in a partition suit 
‘effect of — Outstandings due to the family and recovered 
-by one member after division— Suit by another mem- 
ber for his share of the outetanding—fuits for share of 
vent—Limitation Act (XV of 1877), Sch. II, arts. 62, 
the decree in a suit for partition ‘effects a com- 
plete division of the joint family status. The fact 
that certain items of property were left out be- 
cause they were not known at the time to belong 
to the family would make no difference. 
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It is quite competenb to the parties to have 
completely divided status even though the division 
of the properties by metes and bounds is actually 
effected only in respect of certain items of the 
family property. 


Where the members of a joint Hindu family become 
divided in status, and thereafter one of the mem- 
bers receives debts due to the family, the Article 
of limitation, applicable to a suit by another mem- 
ber for his share of the debt, is Article 62, Schedule 
II, Limitation Act, 1877. 
^ Vaidtanatha v. Aiyasamy, 32 M. 191; 19 M. LJ. 94; 
5 M. L. T. 49; 1 Ind, Cas. 408, Tellis v. Saldahna, 
10 M.69, followed. . 

Mahomed Habibulla v. Safdar Hussain, 7 A. 25, dis- 
tinguished. 

The period of limitation prescribed for a suit 
by one member for recovery of his share of items 
of rent collected by another member after sepa- 
ration upon lands in his possession, is three years, 
whether Article 62 or Article 109 be applied. 


Appeal against the decree of the. District 
Court of Kurnool dated the 3lst day of 
December 1906 in Original Suit No 3 of 
1908. 


Mr. V. C. Sesha Ohariar, for the Appel- 
Jant. ' 

Mr. L. A. Govindaraghava Iyer, for the Res- 
pondent. 


Judgment.—the terms of the decree 
in Original Suit No. 12 of 1898 make it clear 
that the result of it was to effect a complete 
division of the joint family status. The 
Judge is quite wrong in holding that what 
‘was intended thereby was to effect a division 
only with respect to the property which was 
then sought to be partitioned. The suit was 
in fact to obtain a partition of all the family 
properties and the fact that certain items of 
property were left out because they were not 
known atthe time to belong to the family 
would make no difference in the question. 
The decree was clearly one for partition of 
the entire family property then known with- 
out any reservation. We might add, it is 
quite competent to the parties to have com- , 
pletely divided status even though the divi- | 
sion of the properties by metes and bounds 
is actually effected with respect to certain 
items of the family property only. 


As regards the third issue, the appellant 
does not dispute the findings of the Judge. 
We must,-therefore, call for findingson issues 
Nos. 4 to 8. The findingsshould be sub- 
mitted in six weeks, and seven days will be 
allowed for filing objections. MEE 


^ 
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In compliance with the above order, the 
District Judge of Kurnool submitted the fol- 


lowing 
FINDINGS:— 


Iam required to submit findings on the 
following issues:— 

Issue 4.— What mesne profits have been 
derived hy the defendant during the last 
eight years from items 1 to 10 of schedule 
A?, 

Issue 5.— Whether any and what profits 
have been derived from the lands mentioned 
iu schedole © during the years mentioned 
in the same schedule by the defendant? 


Issue -6 — Whether any and what 
amounts of the items in schedule D have been 
collected by the defendant and when? 

Issue "7.— Whether plaintiff is entitled 
to claim interest on the amounts realised by 
the defendant from the family property? 


Issue 8.— What relief, if any, is plaintiff . 


entitled to? 
2. At the outset I should state that Plea- 


“derson both sides proposed to adduce addi- 
,lional evidence but the judgment of the High 


Court simply calls for findings and does not 
direct that additional evidence should be 
taken. In the original trial, moreover, it is 
admitted no evidence was excluded, and par- 
ties had full opportunity of adducing such 
evidenca as they required. I am, therefore, 
submitting my findings on the evidence al- 
ready on record. 


3. I will deal first with issue No. 6. The 
plaintiff contends throughout that the vari- 
ous realisations are specially within the 


‘knowledge of the defendant, and the burden 


‘of proving them is on him. I think the 
burden of proof is on plaintiff. . 


4. Item 1 of schedule D is Rs. 150 said to 
have been recovered from COhittepu. Linga 
Reddi, P. W. No. 2, says he was peresent 
when this amount was paid to defendant 

"six orseven years ago." P. W. No. 7 also 
speaks to that payment. But such evidence 
is very vague, Linga Reddi himself was not 
examined. It is admitted that Baliah gave a 
receipt and this receipt has not been produced. 
I think, therefore, this item has not been 
satisfactorily proved. There is no evidence 
about item No 2, but defendant in his written 
statement admits that he recovered Rs. 70 of 
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this about eight years ago. He admits also 


‘having collected item No. 3.—In evidence he 


admits having collected Rs. 70—out of item 
No. 4, but the debtor examined as P. W. No. 
7 proves payment of Rs.110 and produced the 
receipt Exhibit A (4th July 1899). P. W. 
No. 4 speaks about a payment of grain worth 
Rs. 64 on account of item No. 5 of this sche- 
dule, but that is all the evidence about ib, and 
ibis vague and not acceptable. If true, it 
could have been properly proved by calling the 
debtor himself, P. W. No.8 is the wife of 
the debtor of item No. J, and she speaks 
about that item, but her evidence cannot be 


“accepted. She says she took a receipt, but 


cannot find it. Of items Nos, 6 and 8 there is 
no proof, 

5. On tssue 6, therefore, my finding is that 
defendant.collected Rs. 70 ont of item 2 in 
schedule D, Rs. 26 which is item 3, and 
Rs. 110 out of item No. 4, and that the 
amounts of other.items in schedule D were not 
collected by defendant. 1 find that Rs, 70 
plus 26 plus 110 or 206 in all, was collected 
seven or eight years before suit. 


6. I will now take up issue 5. Asto item 
l,itis admitted there is no evidence for 
plaintiff. As to item No. 2, defendant ad- 
mits collection of Rs. 1C0, but claims a deduc- 
tion of Rs. 18—on account of kist, which must 
be allowed. 

Ondssue 5. My finding is that for 1899— 
1900 defendant realised Rs, 82 from the 
mango tope, and he derived nothing from 
the other lands mentioned in schedule C dur- 
ing the years mentioned therein. 


7. Now, I come to issue 4,—The amounts 
whieh, according to the plaintiff, were derived 
by way of mesne profits from items 1 to 
10 of schedule À have been set forth in sche- 
dule B eight years profits in item 1 of schedule 
A areshown to be Hs. 960, 7. e, at Hs. 120 
per ánnum, Item 1 consists of 37 acres. P. 
W. No. 2 was once owner of the land. He 
says that when he had it, the produce would 
be a putit of paddy per acre, and the price of 
a putti is Rs. 50. He says that Baliah has 
been collecting rent for this land for the last 


‘four years, the rent being 15 fooms the first 


year, one putti the second, one putti the third 
and one putti and 5 tooms the fourth. He 
says that before that period some Mala cul- 
tivated it and paid Rs. 40 rent. This sort of 
evidence is nob very much to go by. Defen- 
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dant in his deposition says that he got pos- 
session of this land only since 1901. He 
leased it by Exhibit IV. The rent according 
to that is Rs. 36.8.0. What exactly the 
Government kist, thereon amounted to is 
not clearly proved. As per Exhibit 1V the 
kist is Rs. 8 4-0. Defendant says that after- 
wards he leased out the Jands for Korn and 
gotten or twelve ío0ms, and the value of 
the Koru would be about Rs. 20. Under 
these circumstances, I think Rs. 25 per an- 
num is a safe estimate of the net profit from 
this land, and Rs? 100 was therefore, the 
amount obtained by defendant since 1901- 
1902. 


8. Item 2 of schedule A.—Plaintiff says the 
profits were Rs. 12 per annum. The leases 
Exhibits 5, 6 and 7 show Hs. 8 was the 
rent per annum and Hs. 3 must be deducted 
on account of kist. Rupees 5 per annum is 
the net profit, and therefore, Rs. 40 for the 
eight years, 


Items 3, 4 and 5 of schedule A.—Plaintiff 
has no evidence to show what defendant col- 
lected. Defendant says he collected only 
Rs. 14 per annum for four years. This state- 
ment must be accepted. Rupees 56 is the 
‘amount, therefore, derived by defendant from 
‘items 3, 4 and 5. 


- Item 6 of schedule A.— This is only 25 cents 
. in extent. The evidence of P. W. No. 6 shows 
= that defendunt only got rent for two. years at 
18 tooms, Rs. 22 per annum. But his whole 
-extent was 60 cents. The rent for the por- 
:-tion of land under consideration must there- 
:'fore be taken to be about one-third, or say 
: Rs. 7 per annum. The amount collected by 
` defendant therefore comes to only Rs. 14. 


Items 7 and 8 of schedule A,— rhe defendant 
''gays the crop failed for four years byt the 
Reddi and Karnam say only two years and 
one year respectively. From their evidence 
it appears defendant got rent for six years at 
one putti and two fooms of paddy. The as- 
sessment is about Rs. 10 (vide evidence of 
defendant). "Taking the value of a putti at 
about Rs. 40—we get annual yield of Rs. 30 
i. e., Rs. 180 for six years. 


Items 9 and 10.—There is no evidence for 
plaintiff.. But defendant admits receipt of 
Rs. 32 in his written statement. 


9, I find, therefore, on issue No. 4 that 
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from items 1 to 10 of schedule À duriug the 
last eight years defendant derived,— 
Rs. 100 from item 1. 


» 40 „ item2. 

» 56 ,, items 3, 4and 5. 
» 14 , item6. 

» 180 ,, items 7 and 8. 


items 9 and 10. 


Total ,, 422 and nothing else. 2 


10. Issue? is “whether the plaintiff is en- 
titled to claim interest on the amounts 
realised by the defendant from the family pro- 
perty. Mr. Murphy in his judgment in this 
suit holds that defendant is liable to pay in- 
terest. Ihave, however, been directed to sub- 
mit a finding on this issue ulso. Defendant 
now contends that plaintiff's claim for interest 
is only item 1 (a) in B schedule and that iu- 
terest is not otherwise claimed in the plaint. 
I am inclined to think he is right. Assum- 
ing, however, interest is claimed on all items, 
I consider plaintiff is not entitled to interest 
since this is asuit fora share in joint pro- 
perty. J have been referred to the judgment 
of the High Court in appeal against Order 
No. 46, 1904 dated 20th October, 1904, in 
which interest was allowed upon a certain 
item from the date when Balayya admitted 
his liability to account for that sum. Butin 
this case he has not admitted his liability. 
My finding on the 7th issue is that plaintiff is 
not entitled to claim interest. 


11. So far as I can see, item 1 of B schedule 
is not referred to in the issues on which I 
have to give findings. ' Defendant admits sale 
of the house, but contends that plaintiff can- 
not seek to recover half the sale price. He 
contends that all thatthe plaintiff could 
do would be to sue for half the house, and 
that in any case that claim is barred by 
I think these contentions are 
sound. : 

19. The last issue is "What relief, if 
any, is plaintiff entitled to P" Plaintiff is 
entitled to recover possession of half share 
of the A schedule immoveable properties 
after division. 


I have found that defendant realised. 
Rs. 206—From items in schedule D. 
ʻi 82—from items in schedule C. 

»  422—from items in schedule A, 
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But, according to the finding on issue 3, 
whieh the High Court says in its judgment, 
haa nob been disputed, plaintiff is only entitl- 
ed to a share of mesne profits for three years 
prior -to suit. 


It is stated also that there is no limita-: 


tion as regards sums realised or collected. 
Applying these principles, I think it must 
be held that plaintiff is entitled to recover 
half of*Rs. 206 referred to in my finding on 
issue 6, and half of Rs. 82 referred to in my 
finding on issue 5. With regard to mesne 
. profits (issue 4) ib is extremely difficult 
to ascerain the exact amount realised within 
three years prior to suit. 

Item No. l at Rs. 25 per annum for 3 years 
would give Re. 75. 

Item No. 2 would give Rs. 15 for three 
years. . 

Items Nos. 3, 4 ‘and 5 would give Rs. 42 
for three years. 

Item No. 6 
two years. 

Items Nos. 7 and 8 would give Rs. 
three years. 

Items Nos. 9 and 10 would give Rs. 12 for 
“three years. 

The tatal collected for three years prior 
io suit would therefore be about Rs. 248, 
Plaintiff is, therefore, entitled to recover only 
Rs. 124. 

18. On the whole, plaintiff would be 
entitled to her half Bhare of the immoveables 
in schedule A plus Hs. 968. 

Judgment.—7sues 4 to &— On the 
facts we agree with the findings of the 
present District Judge. We accept his con- 
. clusions on the evidence. 

It has been held by this Court in 
Vaidyanatha Aiyar v. Aiyasamy Iyer, (1), 
that, where the members of& joinb Hindu 
family .become divided in status, aud there- 
. after one ‘of the members recovers debts 
due to the family, t the article of limitation 
applicable in such a caseis article 62 of 
Schedule II of the Limitation Act. This 
decision followed an earlier decision, Tellis 
v. Saldaxha (2), where the parties were 
Native Christians living together asa joint 


only Rs. 14 collected for 


:90 for 


family both before and after the introduc- . 


tion of the Succession Act. We have. also 
been referred toa decision of the Allahabad 
(1) 82 M.191; 19 M. L.J. 94; 6 M. L, T. 49; 1 Ind. 
Cas. 408. 
(2) 10 M... 69. 
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High Court, Muhammad Habibullah Khan v. 


` Safdar Husain Khan (8) in which Article 


120 was held to be applicable to a case of 
a suit against a joint purchaser to recover 
possession of a share of certain property and 
to have an account taken of the profits. 
The circumstances of the parties in the 
Madras case were more similar to the 
circumstances of the parties in the present 
litigation. We think that Article 62 is 
the Article that governs the plaintiff’s re- 
medy .as regards ontstandings recovered 
by the defendant after*the family bacama 
divided. 

As regards the items of rent collected 
upon lands in the possession of the defen- 
dant, whether Article 62 or Article 109 be | 
applied, the term of limitation will be three 


' years. 


Adopting three years as the period of 
limitation applicable to the present case, 
all the items referred to “in issues 5 
and 6 which deal with schedules C and D 
are time-barred. Under issues 4 and 
8 the District Judge: has correctly found 
that plaintiff is entitled to recover Rs. 124 
as mesne profits for three years. As 


. regards the family house alleged to have 


been sold eight years ago, the recovery of 
the money realised by its sale and the 
interest thereon has become time-barred. 
Our. decision in this respect will not; 
however, affect any remedy the plaintiff 
may have for recovery of her share of the 
house. 

The result is that the appellant will get 
a decree declaring her title to a moiety of 


‘the immoveable properties in A schedule 


and for partition by metes and bounds’ ‘of 
her share, also for payment of Rs. 124 
mesne profits with interest at 6 per cent, 
per annum from date of the institution of 
the suit till realisation. She will also be 
entitled under the decree t> recover her pro- 
portionate costs of this suit in this Court and 
in the District Court.in proportion to the 
degree of her success in respect, of the items 
sued for. Ths rest of her claims are dismiss- 
ed- with proportionate costs. 


arcis Decree modified, 
3 . 25. 
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(8. c. 18 Bom. L. R. 1023.) 
BOMBAY HIGH COURT. 
Szcoxp Orvin, Arrear No. 328 or 1910. 
August 25, 1911. 

Present: —Mr. Justice Beaman and 

^. Mr. Justice Hayward. 
PARVATIBAI BHAGIRATH TELI— 
APPELLANT 
versus 


CHATRU LIMBAJI TELI—HssPONDENT. 

Hindu Law—Widow—Maintenance—Residence in 
deceased husband's house mot necessary—Arrears— 
Demand and refusal nof necessary. 

It is not necessary for a Hindu widow to prove de- 
mand and refusalin order to establish her right to 
arrears of maintenance. Arrears cannot be refused 
in consequence of failure to prove demand and refusal. 

Ambabaá kom Balaji Vinayak v. Ramchandra Balaji 
(1895) P. J. 44. followed. 

A Hindu widow is not bound to reside in her de- 
ceased husband's family house, and does not forfeit her 
right to maintenance by going to reside elsewhere, 
unless she leaves the house for an improper purpose. 

Girianna Murkundi Naik v. Honama 16, B. 236. 
followed, 


Second Appeal against the decision of the 
District Judge, Ahmednagar, in Appeal No. 
78 of 1909 confirming the decree passed by 
the Joint Subordinate Judge at Ahmednagar, 
in Civil Suit No. 204 of 1908. 

Mr. K. H. Kelkur, for the Appellant, 

Mr. G. B. Rele, for the Respondent, 


. 4Judgment.-Thelower Courts have 

held that the plaintiff is entitled to main- 
tenance at the rate of one rupee a month 
from‘ date of suit. They have, however, 
declined to grant arrears of maintenance for 
the four years pervious to the suit. On 
second appeal before us the only question 
argued has been whether the arrears were 
properly refused in consequence of failure to 
prove demand and refusal. No doubt such 
arule was laid down in certain decisions of the 
Madars High Court, but a contrary view, was 
taken by Ranade, J., in the case of Ambabaz 
kom Balaji Vinayak v. Ramchndra Balaji (1), 
in this Court. The only ground upon which the 
arrears might in this case have been refused 
would appear to be that indicated by Sargent, 
C.J „in the case of Girianna Murkundi Naik v. 
Honama (2), where he stated : “It is now well 
established that a Hindu widow is not bound 
to reside in her deceased husband's family 
house, and does not forfeit her right to main- 
tenance by going to reside elsewhere, unless 

(1) (1895) P.J. 44. 

(2) 16 B. 236. 
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she leaves the kouse for an improper purpose." 
No such ground has, however, been made out 
in this suit. 

We must, therefore, modify the deeree by 
granting the plaintiff four years’ arrears of 
maintenance prior to suit at the rateof one 
rupee a month with proportionate costs of 
this appeal. 

Decree modified, 





(s. c. (1911) 2 M. W. N. 477.) 
MADRAS HIGH COURT. 
ORIGINAL Srpg Arrear No. 8 or 1910. 
March 30, 1911. 

Present: —Mr. Justice Wallis and 

Mr. Justice Munro. : 
KANKIPATI MUNUSAMI CHETTY—' 
PLAINTIsF—Á PPELUANT 
versus 
RACHERLA PARTHASARATHY 
NAIDU BY HIS GUARDIAN ad litem 
RANCHODE DAS GOVERDHANDOSS 
—DkrENDANT HR ESPONDENT. 

Hindu Law-—Minor—Powers of guardian—Liali- 
lity of minor to discharge loans raised for a neces- 
sary purpose— Debt for presenting jewels to minors 


wie. 

‘Where the guardian of a minor mortgages the 
minor’s property to purchase jewels forthe minor’s 
wife on the occasion of his marriage, the debt is 
for such a necessary purpose as to bind the interest 
of the minor in the property mortgaged. 

‘Appeal from the Judgment of the Honour- 
able Mr. Justice Sankaran Nair, dated the 
7th day of January 1910 in the Ordinary 
Original Civil Jurisdiction of this Court in 
Suit No. 293 of 1908. A 

Mr. Venkatasubba Row, for the Appellant. 

Mr. P. M. Sivgnana Mudaliar, for the 
Respondent. 


Judgment.—tThere appers to have 
been some misconception at the trial as to 
the effect of the award which is a lengthy 
document, and itis now admitted that the 
statement in the judgment that Rs. 2,274.4.8 
was payable by the guardian to the minor is a 
mistake. Nor does it appear that any money 
was available for the manager of the defend- 
ant when the guardian entered on his office. 
We agree, however, with the léarned Judge 
that no necessity is shown for borrowing 
Rs. 2,500 for the repairs of this house, and 
that the evidence that Rs. 1,900 was spent 
upon repairs is unsatisfactory. We think that 
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Rs, 500 would have been a reasonable sum 
to lend for repairs and that the plaintiff is 
also entitled to be allowed to Rs. 600 which 
according to the evidence was spent ont of 
money lent by him in purchasing jewels for 
the defendant’s wife on the occasion of his 
marriage. We must set aside the decree 
and give judgment for the plaintiff for 
Rs. 1,100 with interest at 114 per cent. per 
annum from the 14th October 1905 until 
6 mbnths from this date and costs. There 
will be sale in default. There will be a 
decree for balance against the defendant's 
estate, 


Decree modified, 


(s.c. 13 Bom. L. R. 1081.) 
BOMBAY HIGH COURT. 
Civin EXTRAORDINARY APPLICATION No. 99 
or 1911. 

August 24, 1911. 

Present: —Mr. Justice Beaman and 
Mr. Justice Hayward. 

KESHAV DHONDI SINDH—Appricant 

versus 
JAIRAM GANGARAM PAWAR— 
OPPONENT. 

Mamlatdars Courts Act (Bom. Act II of 1906),s. 23 
—Revisional jurisdiction —Assistant Collector placed in 
charge of portion of district—Collector’s powers —Bombay 
Land Revenue Code (Act V of 1879), s. 10—Interpreta- 
tion of statutes — Language plain and unambiguous — 
“Any other iaw at the time being in Jorce" High Court 
—Revision-—Discretion. 

An Assistant Collector placed in revenue charge of 
certain portions of a district, is empowered, by virtue 
of section 10 of the Land Revenue Code, to exercise 
all the powers conferred upon the Collector of the 
District by section 23 of the Mamlatdar’s Courts Act. 

Somchand Bhikhabhai v. Chhaganlal Khubchand, 13 
Bom. L. R. 207; 10 Ind. Cas. 808; 35 B. 245; distin- 
guished. 

When the language of a section inan " enactment 
is perfectly plain and unambiguous, the langu- 
age of the section must be taken in its natural sense. 

The words “or any other liwat the time being in 
force” in section 10 of the Bombay Land Revenue Code, 
should not be restricted to laws or Acts ejusdem 
generis to the Land Revenue Code. They include 
the Mamlatdars' Courts Act. 

The exercise of the extraordinary power of super- 
intendence vested in the High Court, is always a 
matter of discretion. The High Court would only 
interfero to avert any material and otherwise 
irreparable imjustice. 

Kashiram v. Rajaram, 13 Bom. L., R. 879; 12 Ind, 
Cas. 356; explained and distinguished. 


Application from .the decision of the 
Assistant Collector of Sholgpur, reversing the 
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order passed by!the Mamlatdar fof Karmala 
in Possessory Suit No. 82 of 1910. 


Mr. Branson, with him Mr. N. V. Gokhale, 
for the Applicant. 
Mr. K. H. Kelkar, for the Opponent. 


Judgment.—tThis rule was issued 
calling upon the opponent to show cause 
why an order passed by Mr. Wadia, 
Assistant Collector of Sholapur, purporting 
to revise the decree of a Mamlatdar’s Court, 
should not be set aside, as being in the first 
placea nullity, or failing that, as having been 
made without jurisdiction or in excess of the 
jurisdiction vested in that Officer. 


The principal point to which our attention 
has been invited is whether an Assistant 
Collector, merely in virtue of being placed 
in revenue charge of certain portions of a 
district, is thereby empowered to exercise 
all the powers conferred upon the Collector 
of the district by section 23 of the Mamlat- 
dar’s Courts Act (Bombay Act IT of 1906). 

Ona first view, it would appear that an 
Assistant Collector could not be so authoriz- 
ed ; but in opening his case, Mr. Branson 
very candidly and very rightly, I think, drew 
our attention, to section 10 of the 
Land Revenue Code ; and after having given 
that section our very best and most careful 
attention, with special reference to the 
arguments which Mr. Branson has used 
against its applicability here, we feel unable 
to escape from the force of the direct 
language used. If language is ever to mean 
anything, when it is perfectly plain and un- 
ambiguous, the language of this section, we 
think, must be taken in its natural sengs, 
That section enacts that after certain con- 
ditions precedent have been fulfilled, an 
Assistant Collector thus placed in charge of 
portions of a district is empowered to exercise 
all the powers conferred upon the Collector 
by this Act or. any other law atthe time 
being in force within the local limits of that 
portion of the district,-of which he has been 
placed in charge. It has been very strenu- 
ously contended that the words "or any 
other law atthe time being in force", hav- 
ing regard to the general structure of the 
section and to its place in the Land Revenue 
Code, ought to be restricted to laws or Acts 
ejusdem generis: but we think that that would 
be stretching interpretation too far ; and had 
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` “we had any doubt of what Government intend- 
ed when this Land Revenue Code was passed, 
(a Resolution, which of course is no binding 
authority upon us, but serves to throw 
useful -light upon this question, cited ina 
foot note to section 10 in Sathe’s Edition 
` of the Land Revenue Code), goes far to dis- 
pel that doubt. 
We were referred in the course of the 
` argument to an unreported decision of 
Jenkins, C. J., and Batchelor, J., upon what 
appears to have been a very similar point. 
There the rule was made absolute, but no 
reasons were given. I have consulted my 
brother Batchelor and he assures me that, so 
far as his memory goes, section 10 was never 
referred to in that argument or brought to the 
notice of that Bench. 

The recent case of Somchand Bhikhabhai 
v. Ohhaganlal Khubchand (1), decided by 
Scott, C. J., and Batchelor, J., under section 
11 of the Land Revenue Code, plainly turned 
upon a different point and is governed by 
quite different principles. 

Here, we think, we must give its natural 
effect tothe language of section 10 and hold 
that an Assistant Collector putin charge of 
any portion, of a district is, within that por- 
tion of the district, clothed with all authority 
and powersof a Collector conferred by the 
Land Revenue Code or by any other law at 
the time being iuforce, The Mamlatdars’ 
Courts Act is such a law aud it confers upon 
‘the’ Collector powers of revision, which 
-within his territorial limits, the Assistant 
Collector was, we think, empowered to 
exercise. It cannot, therefore, be said that 
the order complained of wasin law a nullity 
dar this reason. 

- It was ' then contended that even if the 
Assistant Collector had power to revise the 
proceedings of the Mamlatdar’s Court, he 
exceeded his jurisdiction by admitting fresh 
‘documentary evidence, and in that connection 
we have been referred to another decision of 
Scott, C. J., and Rao, J., in Kashiram v. 
` Rajaram (2), in which those learned Judges 
have certainly held that the Collector who, 
while revising the Mamlatdar's decree, admits 
evidence, thereby exceeds his jurisdiction, 
and that is a sufficient ground to warrant the 
interference of the High Court in the exercise 
of its superintending power. 

(1) 18 Bom. L. R. 207; 10 Ind. Cas. 803; 35 B. 243, 

(2) 13 Bom. T. R. 879; 12 Ind. Cas. 356, 


Doubtless this. 


is a similar case, but the exercise of this extra- 
ordinary power vested in the High Court, is 
always a matter of discretion; and having 
regard to the facts which have been ‘stated 
here, particularly that litigation is actually 
in progress and may soon be expected to 
settle the matters in dispute between the 
parties, we do not feel called upon now to 
interfere with the revisional order passed by 
the Assistant Collector. We do not think it 
necessary to do soto avert any material and 
otherwise irreparable injustice. 

For these reasons we think that the rule 
must be discharged with costs. 

Rule discharged. 





(s. c. (1911) 2 M. W. N. 473.) 
MADRAS HIGH COURT. 

Seconp Civic Appear No. 1954 or 1908. 
February 1, 1911. 
Present-—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
KANDALLA VENKATARANGA 
CHARLU —PrAINTIFF— ÁPPELLANT 
versus 
TIRUPATI KRISHNAMMA CHARLU— 
DEFENDANT— RESPONDENT. 

Estoppel—Service Inam—Inam inalienable —Sale of 
inam—Mortgagee of such inam not estopped from 
pleading invalidity of sale. 

A mortgagee-defendant, claiming and professing 
to hold .under a mortgage created by an inamdar, 
is not estopped, by reason of the mortgage, from 
contending that the plaintiff, a purchaser in auction 
sale of such an inam, acquired no title to the inam 
on the ground that the Sm by virtue of its grant 
is inalienable. 

Second appeal seein the decree of the 
District Court of North Arcot in Appeal 
Suit No. 334 of 1907, presented against the 
decree df the Court of the District Munsif 
of Tirupati in Original Suit No. 432 of 
1903. 

Facts.—Suit for an account. Defen- 
dant was a mortgagee to whom an :jara of 
the inam village of Settipalle was granted by 
the Zznamdar for a period of ll years. A 


` decree was obtained against the znamdar and 


in execution, his rights were brought io sale 
in auction, and purchased by a person, 
who sold his right to the plaintiff. The 
plaintiff sued the mortgagee, to render an 
account of the income derived from the 
village, and to surrender possession in case 
the said mortgage was satisfied, The defep- 


. Vol, XII] 


MULJIBHAI NARBHERAM V. LAKHMIDAS. 


- dant, the mortgagee, contested the suit on the 
ground that the auction-sale couldnot confer 
any right on the plaintiff, because the 
inam was inalienable and as such, no right 
passed to him under the auction sale. The 
District Munsif dismissed the suit on the 
ground, that the inam being inalienable, the 
plaintiff acquired no title under the auotion- 
sale, and the District Judge confirmed it on 
appeal. The plaintHf now appeals. 

r.. P, Nagabhushgnam, forthe A ppellant 
Mr L. A. Govindaraghava Iyer, for the Res- 
pondent. d 


Judgment.—It is contended that 
because the defendant himself held & mort- 
gage of the land, he is estopped from rais- 
ing the question that the plaintiff acqaired no 
title by his purchase because the property is 
not capable of alienation on the ground that 
it is attached to a certain office. We have 
not been referred to any authority for such 
a proposition. It is also contended thaé 
there was estoppel against the defendant 
raising the question by reason of his con- 
duct in certain execution proceedings, but 
this was never pleaded in the additional 

, statement filed by the plaintiff. 
The second appeal is dismissed with costs. 


Appeal dismissed. 





(s. c. 18 Bom. L. R. 1034.) 

Sgcoxp Crvin APPkAL No. 542 or 1910. 
August 25, 1911. 
Present:—Mr. Justice Beaman and 
Mr. Justiee Hay ward. 
MULJIBHAI NARBHERAM. BHATT— 
APPELLANT 
versus 


LAKHMIDAS DADABHAI PATEL— 


RESPONDENT. 

Civil. Procedure Code (Act XIV of 1882), s. 13—Res 
judicata—Suit for recovery of share of land by parti- 
tion—House property not in swit—Subsequent suit for 
recovery of house—House alleged to have fallen to share 
of plaintiffs’ predecessor-in-title by actual partition. 

å., 8 Hindu widow, sued her husband's brother's 
heir for possession, after partition ‘by metes and 
bounds, of her late husband's share in the fields which 
had constituted part of the joint family property. 
She also alleged in that suit that there had been an 
actual partition of the house property also. The Court 
held that the family land was undivided. 4’s suit 
was dimissed but there was no question about the 
partition of house property in issue in that suit. 
Subsequent to A.’s death, her husbdnd’s reversionary 
heir sued for possession of the house in which 4. 
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resided during her life-time. Tt was alleged by the 
plaintiff that there had been a partition of the house 
property, and that the house in suit fell to the share 
of A.’s husband and had become his exclusive 
property: . 

Held, that the suit,was not barred by the principle 
of res judicata, as the question about the partition 
of house property was not directly and substantially 
in issue in the previous suit and was not necessary to 
be decided nor indeed had been decided in that suit. 


Facts.—Bai, Kanku, widow of Kishor- 
bhai, sued in 1884 the defendant, who was 
the heir of her husband’s brother Desaibhai. 
In that suit, Bai Kanku asked for possession, 
after partition by metes and bounds, of her 
late husband's share in the certain fields 
which had constituted part of the joint 
family property. She alleged also that the 
house property had been actually partitioned. 
The Court found that the family land was 
undivided and consequently the suit was 
dismissed. But as there was no question 
in issue as to the house property, there was 
no decision as regards the partition of house 
property. After the death of Kanku Bai her 
husband's reversionary heir sued for posses- 
sion of the house in which Xanku Bai had 
resided. The plaintiff alleged that there had 
been a partition of ‘the house property, that 
the house in suit fell to Kishorbhai’s share 
and had become his exclusive property. 
Defendant pleaded that the suit was barred 
by res judicata. 

Appeal from the decree of First Subordi- 
nate Judge, A. P., Ahmedabad, reversing the 
decree of second class Subordinante Judge 
at Borsad, in Civil Suit No. 98 of 1908. 

Mr. L. A. Shah, for the Appellant. 

Mr. Branson, with him Mr. G. K. Parekh, 
for the Respondent. a 


Judgment.—tThere were two brothers 
Kishorbhai and  Desaibhai. The plaintiff 
is admitted to be the nearest heir of Kishor- 
bhai, and the defendant of Desaibhai. 
Kishorbhai left a widow Bai Kanku, who 
resided in the.house, which is the subject- 
matter of this suit, until her death. The 
plaintifi’s case is that during the life-time 
of Kishorbhai and Desaibhai they effected a 
partition of their house property, as a result 
of which, the house in suit fell to the 
share of Kishorbhai and became his ex- 
clusive property. This was held to be so, 
as a fact, in the lower Appellate Court. But 
the appellant contends that the present suit 
js res judicata by reason of asuit brouglt 
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by Bai Kanku in 1884, for her share of 


the lands, which had constituted part of the 
joint property of the brothers Kishorbhai 
and Desaibhai That point was taken in 
the Court of first instaüce and elaborately 
discussed. The learned Judge there came 
to the conclusion that the suit of 1884 did 
not bar the present suit; and the present 
appellant did not raise the point again 
before the learned Judge of first appeal, so 
that we have not had the benefit of his opinion 
upon it. 

The appellant’s ecase is that since Bai 
Kanku sued to recover her deceased husband’s 
share in the landed property, exclusive of 
the houses, on the footing of Kishorbhai 
and Desaibhai having separated, and since 
the: decision in that suit was against her, 
it- must be regarded as res judicata of the 
whole question of partition or union; We 
think, however, after carefully considering 
all the facts of that suit, and the argu- 
ments addressed to us on behalf of the ap- 
pellant, that this would be carrying the 
principle of res judicata too far. In that 
suit Bai Kanku asked“ for the possession, 
after partition by metes:and bounds, of her 
late husband's share in the fields, which had 
constituted purt ofthe joint family property. 
She had alleged then, as the plaintiff alleges 
now, that there had been an actual partition 
of the house property, to which effect had 
been given; and though no doubt it is 
an implication of law- that where there is 
a partition of some part of the property 
carried out by metes and bounds, the interests 
of the divided members of the family are 
severed, they are thenceforward in respect 
of the property which is not partitioned 
by metes and bounds tenants-in-common; in 
practice it is quite usual to find Courts 
implying re-union from the mere fact of joint 
use and occupation of the property not aótu- 
ally partitioned for a long period after the 
alleged partition. 

Having regard to what was actually 
found by the learned Judge who tried Bai 
Kanku’s suit, to the frame of the issues 
and the carefully guárded language he has 
used in disposing of them, it appears to us 
that what.is now substantially in issue 
between the parties did not necessarily then 
call for decision and was not in fact 
decided. It is quite true that there are 
some observations in the judgment in that 


suit which strongly support the appellant's 
allegation that had the learned Judge 
thought it necessary to do so, he would . 
have held definitely that there never had 
been actual partition of the house property. 
But it appears to us that even had he held 
that the house property had been partitioned, 
and that each brother had thenceforward held 
his share in severalty, that need not neces- 
sarily have precluded him from coming to,the 
decision he did upon the only question 
he was asked todecide. What, therefore, 
was not directly and substantially in 
issue in that suit and was not necessary to 
be decided, cannot now, we think, fairly 
be held to be res judicata against the 
plaintiff. 

As this was the only point taken in - 
appeal, we must, therefore, dismiss the appeal 
with all costs and confirm the decree of the 
Court below. l 

Appeal dismissed, 





(s. c. 10 M. L. T. 452; 21 M. L. J. 1031.) 
MADRAS HIGH. COURT. 
Civic AergAre Nos. 140, 172 AND 177 
or 1902, 
October 9, 1911. 

Preseni: —Mr. Justice Sankaran Nair and 
Mr. Justice Abdur Rahim. 
BATCHU RAJU ABBAYI alias BAPPI 
RAJU AND oruERS—DEFENDANT3— < 
APPELLANTS 
versus 
Sri RAJA RAO VENKATA KUMARA, 
MAHIPATI AND OTHERS—PLALNTIFFS — 


RESPONDENTS. 

Landlord and tenant—Water-cess—Mamool wet — 
Cultivatione of more  estent— Government source— 
Ijarepattadar's liability—Sanction of Collector to en- 
hancement of rent-- Madras Rent Recovery Act (VIII of 
1865). 

Where land, greater in extent than what was 
allowed for mamool web, was cultivated without 
permission of the Government, and the Govern.' 
ment levied the water cess for such cultivation" 
from the zeminda~, and the zemindar in his turn sued 
the defendant who was holding the village under 
him on an ijara patta: 

Held, that the defendant was not liable as he was 
nob bound under the contract to recover the cess 
from the ryots. 

If the zemindav wants to enhance the rent on ac- 
count of any increase in the produce by water 
supplied from Government source, he must pre- 
viously obtain the sanction of the Collector under, 
the Rent Recovery Act, 
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' Appeal “against the decree of the Subor- 
dinate Judge’ 8 Court of Cocanada, dated 14th 
“April 1908, in 9. S, No. 52 of 1906. 


Appeal 140 of 1908. 


“Mr. T, Prakasam, for the Appellant. 
“Messrs. S. Srinivasa “Aiyangar and S. G. 
‘Srinivasa Raghavan, for the lst Respondent. 


Appeal 172 of 1968. 


“Messrs. S, Srinivasa Atyangar and S. Q. 
“Srinivasa Raghavan, for the Appellant. 
' Messrs, T, Prakasam and P. Narayanamurthi, 
for 10th and Ist to 4th Respondents. 

Appeal 177 of 1908. 

Mr. P. Narayanamurthi, for the Appellants. 
. Messrs. T. Prakasam, V. Ramesam, 8. Srini- 
wasa Atyangar and S. G. Srinivasa Ragha- 
van, ‘for 7th, 4th and Ist Respondents. 

oy udgment.—The late Raja of, Pit- 
tapuram granted the village of Karappa -on 
an, Ijarapatta (Exhibit A) to one Madhava 
Row, the predecessor-in title of the defendant, 
jn 1885. Madhava Row executed the Muchi- 
lika (Exhibit A). The Raja died in 1890 
and the estate was under the Court of Wards 
till the institution of the suit. The present 
Raja has since attained majority. 
“The suit was brought by the Court of Wards, 
in 1906, for the recovery of the amount due un- 
der(Exhibit A)from the death of the late Raja. 
(Bxhibit A), so far as it is now material, is in 
the following terms : “ You should continue 
to enjoy Karappa village with the exception 
of Devabrahmana Mirasi Inamulu and Sala- 
badu Khetamanyamulu paying Rupees 3, 976- 
11.0, the-amount fixed? till the last 1294 
fasli, on the remaining "zerayatt, etc., yourself 
enjoying a remission of Rs. 1,026 just as your 
father Karapa Row Y énkatarungam has been 
enjoying ; deducting this amount of Rs. 150 
for Mamula Mujarala and Rs, 184 for Maniya 
Palasayani, total 1,360. Out of the balance 
Rs. 2,616-11-11, Rs, 209 should be continued 
to be paid for the service under you, according 
to the kisis obtaining iu the village and Rs. 
534 should bs .enjoyed till you continue in 
our good graces, till you wait upon me and 
till you are of help in my business transac- 
tion. You should continue to pay from fasli 
1295 in your line of heirs by the son 
and grandson Rs. 1,873-11-11 Leing the half 
yearly beriz of my village according to the 
under-mentioned instalments and shall con- 
tinue to obtain receipts. You should also 
continue to pay interest at one per cent. per 


mensem. On the amounts remaining un- 
paid after the expiry of the due dates 
you should yourself collect from the ryoís 
all the taxes such as the local cess, .eto., 
which the Governmert may levy on the 
lands of this village and shall continue to pay 
it to the divanam." The questions in issue 
are whether the defendants were bound to 
pay to the plaintiff annually the sum of Rs. 
209 and 534 referred to in (Exhibit A)and whe- 
ther the plaintiff is entitled to recover from 
the defendant the money which the plaintiff 
paid to the Government for water which, 
according to him, the defendants were bound 
to have collected from the vyots and paid to 
him under the last clause in the above 
extract. 
* * * * 

The next question is, whether the plaintiff 

is entitled to recover from the defendant the 
water cess imposed by the Government on 
the lands in the village and paid by the 
plaintiff to the Government, which, according 
to the contention of the plaintiff, the defend- 
ants were under the terms of (Exhibit A) to 
collect trom the ryoís and pay to the 
plaintiff, 
' Water cess is nob expressly mentioned in 
Exhibit A. It is undoubtedly more import- 
ant than the local cess which is mentioned 
therein. Wherever water was used for 
second crop, the zemindar used i» take an 
application from the ryots to levy the second 
crop water cess himself and pay it to Govern- 
ment, instead of leaving it to the defendants 
to recover the cess from the ryots and pay it ^ 
to him. The words in (Exhibit A) are ambi- 
guous and the conduct cf the zemindar seems 
to show that he did not recognise any 
liability on the part of the defendant 69 collect 
the cess, Exhibits G, H and D series only 
show that the jaradar was taking steps to 
protect himself in case he had to pay the cess 
to the zemindar. But when the defendants 
endeavoured to collect the cess by including 
it in the patta, the Deputy Collector ordered 
the patias to be amended by expunging the 
clause relating to the water cess (Exhibit I ), 
The defendant’s tenants were then acting 
under the advice of the estate manager. For 
these reasons, we are inclined to think that 
the defendants were not bound ander Exhibit 
A to collect the cess from the ryols. 

Assuming, however, that the clause in Ex 
hibit À is wideenough to cover the water ces 
the question remains whether there was an 
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cess recoverabls by the defendants from the 
ryots. The area of the total zerayaiť land in the 
village was about 900 acres, of this an extent 
of about 500 acres was mamool wet, t.e., for 
509 acres of land not logalised, water had to be 
supplied by Government free of any cess. If 
the area cultivated as wet land in any area 
exceeded this extent allowed as mamool wet, 
a water cess was leviable by the Government 
under the Madras Act VII of 1865. If the 
zemindar or the ryof applied for water, it was 
then supplied by the Government on con- 
ditions more favourable than when it was 
used without any prior sanction. From fasli 
1813, it was found that in each year, land 
greater in extent than what was allowed for 
mamool wet was cultivated without the 
permission of the Governmeut and the Govern- 
ment levied the water cess for such caltivation 
from the zemindar. Itis this amount which 
the plaintiff seeks to recover from the defend- 
ant. 

The claim is not based on any implied con- 
tract. The plaintiff does not seek to recover 
from the defendant any amount which thelatter 
ought to have paid and which the plaintiff 
had to pay. The only question is whether 
under Exhibit A the defendants were entitled 
to recover the amount from the ryots. 

To establish their claim to recover water 
cess from the Raja, the Governmenthad only to 
show that an extent larger than that agreed 
upon as mamool wet had been cultivated. But 
forthe zemindar to recover any watercessfrom 
any individual ryot, he has to show that the 
latter bas cultivated any portion of his 
holding which was not mamool wet. In 
other words, the 500 acres of mamool wet 
lands had to be localised to determine whether 
any ryot had cultivated any and what extent of 
land which was not mamool wet. Further, 
it. has now been settled by a series of deci- 
sions that if the zamindar wants to ewhance 
the rent in consequence of any increase in the 
produce by water supplied from any Govern- 
ment source, he must previously obtain the 
sanction of the Collector under the Rent 
Recovery Act,—no ryot is, therefore, bound 
to pay anything on this account to the defend- 
ants before the Collector gives his sanction, 
It was argued by the plaintiffs Pleader that 
the defendants were bound to apply to the 
Collector for sanction to enhance the rent 
payable by the ryof, The dara Mxhibit A 
does not impose any such obligation on him 
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in express terms. Prima facieit is the person 
on whom he Government imposes the assess- 
ment, that is the zemindar, who is entitled to 
apply to the Collector for sanction for enhance- 
ment which became necessary on account of 
such imposition, Under section 9 of Ach VII 
of 1865 the engagement with the Government 
for exemption from water cess could be made 
by the zemindar or other landholder. It does 
not appear that a farmer could apply under 
thatsection., On this question we see no feason 
to differ from the judgment of this Court in 
Second Appeal No. 939 of 1893. We are, 
therefore, of opinion that the Subordinate 
Judge is right in holding that the plain- 
tiff was bound to obtain the sanction of 
the Collector for any enhancement of rerit 
before calling upon the defendants ‘to collect 
such rent from the ryots. We confirm the 
decree of the Subordinate Judge on this 
point. 

It is conceded that the fourteenth defen- 
dant is only liable for any kist that may have 
fallen due since his purchase, 7. e., 20th Nov- 


'ember 1900 Appeal No. 177 is dismissed with 


costs. . The decree will be modified so as to 
make him liable only for such yist for his ones 
eighth share. In the other appeals parties 
will pay and receive proportionate costs in 
these appeals. 

The 14th defendant will get separate set 
of costs, 





(s. c. 18 Bom, L. R. 1038.) 
BOMBAY HÍGH COURT. 
Seconp Civic APPEAL No. 433 or 1910. 
August 29, 1911. 

Eresent; —Mr. Justice Beaman and 
Mr. Justice Hay ward. 
GANGADHAR PARAPPA ALUR— 
APPELLANT 


versus | 
YELLU VIRASWAMI SHIRAVALE — 


RESPONDENT. : 

Hindu Law—Succession— Widow — Unchastity —Con- 
doned by husband—Husband and wife—No breach of 
marital relations —Impulation of unchastity by outsider. 

A Hindu widow does not forfeit her right of 
succession to her husband onthe score of unchastiby 
if the unchastity was committed “during the hus- 
band’s life-time and was condoned by him. 

Where the husband and wife have lived together 
without any open breach of marital relations, up to 
the husband’s death, it would be a dangerous princi- 
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ple to allow mere outsiders to come in and impute 
acts;of unchastity tothe wife during the period of 
her coverture, 
' Second appeal from the decision of the 
First Class Subordinate Judge, at Belgaum, 
in Appeal No. 196 of 1909, confirming the 
decree passed by the Joint Subordinate 
: Judgé of Belgaum, in Civil Suit No. 141 of 
1909. 
. Mr. T. R. Desa: for the Appellant. 

Mr» Nilkanth Atmaram, for the Respondent. 

audgment.- The only question here 
was whether the widow was to forfeit her 
suecession to her husband cn the score of 
unchastity. The allegation of the plaintiff 
was that that unchastity was committed 
during the husband’s life-time, and at his 
express desire. It is conceded that the 
husband and wife lived, to all appearances, 
happily up to the time of the husband’s 
death. In these cirumstances, ib appears to 
us that the decision arrived at by the lower 
Courts was perfectly right. We think that 
it would be & dangerous principle, where the 
husband and wife have lived together, with- 
out any open breach of marital relations up 
to the husband’s death, to allow mere 
outsiders to come in and impute acts of 
unchastity to the wife duriug the period of 
her coverture. That is, speaking for myself, 
éntirely opposed to the general policy of the 
law in dealing with the relation of husband 
and wife. We also think that the decisions of 
the Courts below rest upon very good authori- 
ty, if we treat them from the point of view of 
Hindu lawyers. We are, therefore, of opinion 
that this appeal must be dismissed with all 
costs. E 


Appeal dismissed. — Decree confirmed. 





(s. c. 10 M. L. T. 450.) 
MADRAS HIGH COURT. 
SscoND Civi, APPEALS Nos. 574 To 579, 581, 
584 vo 594 AND 597 To 604 or 1909. 
Oetober 11, 1911. 
Present; —Mr. Justice Sundara Aiyar and 
Mr. Justice Phillips. 
BOYINAPALLT VENUGOPALA RAO 
` GARU— PLAINTIFF — APPELLANT 
M VeETSUS 
NEKKALAPUDI VENKATRAYUDU 


AND OTHERS — DEFENDANTS — RESPONDENTS, 
Madras Rent Recovery Act (VIII of 1865), s. 3 —Land- 
holder—Registration—Joint lqnd-holders,—- Tender of 


‘them together. 


patta by one alone —Decision between two persons as to 
their being co-proprietors—Decision when conclusive 
on third parties —Estoppel—Res judicata, 

' Registration is not required to make a person a 
land-holder for the purposes of section 3 of the 
Rent Recovery Act. 

Dharmakarta of Tinnanore Temple v. Luchimi Doss, 

26 M. 689, followed. 

` The right to tender a patta vests where there are 
several persons jointly entitled to the melvaram, in all 
of them together and hence a patta tendered by ono 
alone of them is not valid. 

A. decision between the plaintiff and another per- 
son that the latter is a co-proprietor with him is con- 
clusive on all third parties, where the contention 
raised by them depends on the relationship between 
the plaintiff and such person, * 

Srinivasa Aiyangar v. Ariyar Srinivasa Alyangar 
33 M. 483 at p. 485: 6 Ind. Cas. 229;8 M. L. T. 33. 
20 M. L. J 546; (1910) M. W. N. 479 relied upon. , 

Appeals against the decrees of the District 
Court of Kistna, in Appeal Suits Nos, 438 to 
443, 445, 448 to 458, 461 io 467, and 503 of 
1907, respectively, presented against (he 
decisions of the Court'of the Head Assistant 
Collector of Bezwada, in Summary Suits Nos. 
3 m 9, 11, 14 to 24,28 to 34 and 33 of 
1907. 


Messrs. T. R. Ramachandra Aiyar and T. 
R. Krishnaswami Aiyar, for the Appellant, 

Messrs N. Venkatrayudu and T, Prakasim 
for the Respondents. 


Judgment. 
SzcoxpD Apenat No. 574 or 1909, 


We are of opinion that the judgment of 
the lower Appellate Court is right. Tt was 
contended that the plaintiff, being the only 
registered proprietor of the estate, must be 
treated as the land-holder for the purposes 
of section 3 of the Rent Recovery Act. But 
it has been held in Dharmakarta of Tinna- 
nore Temple v. Luchimi Doss (1) that registra- 
tion is not required to make a person a land- 
holder for the purposes of that Section. 
Every, zamindar, Shrotriemdar and every 
other person mentioned in paragraph Iof 
section lis a land-holder whether he is re- 
gistered or not. The right to tender a 
pattah vests where there are several persons 
jointly entitled to the melvaram, in all of 
The plaintiff has no better 
right than his co-proprietor and if the ten- 
ants are bound to accept the pattah by the 
plaintiff, they would be equally bound to 
accept one fendered by the other proprietor, 
It has been finally decided between the 


(1) 26 M, 589, 
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plaintiff and Narasimha Rao that the latter 
isa eo-proprietor with him. This decision 
between them is conclusive on all other 
parties, where the contention raised by them 
depends on the relationship between the 
plaintiff and Narasimha Row. We may, 
perhaps, observe that.the rule which makes 
the decision conclusive on third parties is 
not therule of res judicata; but it would be 
intolerable to hold that when the relationship 


between two parties has been determined by. 


litigation between them, other persons can 
contend that one qf them has not the right 
against the other which he has been held 
to have. The principle has been clearly 
explained in Bigelow on‘ Estoppel, p. 151, 
and was adopted: by this Court in Srinivasa 
Iyengar v. Arayar Srinivasa Iyengar (2). The 
plaintiff is, therefore, not entitled to tender 
pattahs to the ryots of himself.. The Second 
Appeal 574 is dismissed. . 

Second Appeals 575 to 579, 581, 584 to 594 
and 597 to 604 of 1909 follow and are dis- 
missed with costs. 


Arpeals dismissed. 


(2) 33 M. 483 at p. 485; 6 Ind, Cas. 229;8 M. D. T. 
33; 20 M. L. J. 546; (1910) M. W. N. 479. 





(s. c. 18 Bom. L. R. 1047.) 
X BOMBAY HIGH COURT. * 
Cross-AppeaLs Nos. 872 AND 900 or 1909, 
August 30, 1911. 

Present:—Mr. Justice Beaman and 
Mr. Justice Hay ward. 
RANMALSINGJI BHAGWAT- 

SINGJI 
versus 


MAHASHANKAR NILKANTHA BHATT 


Maharana 


AND . 


MAHASHANKAR NILKANTHA BHATT 


versus 
Maharana RANMALSINGJI BHAGWAT- | 
SINGJI 


Actio personalis moritur cum persong—Tori—Suit 
against Talukdari Settlement Officer for illegal recovery 
of cess—Right of action does not survive—Limitation Act 
(XV of 1877), Sch. IT, art. 144 —Immoveable| property, 
interest in —Summary | cess—Enjoyment | adverse— 
Uninterrupted enjoyment for more than twelve years — 
Objection on the ground of legality —Time-bar. 

A suit to recover damages forcertain alleged wrong- 
ful acts performed by a Talukdari Settlement Ofi- 
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cer in the recovery of certain cesses alleged to be due- 
from the plaintiff, is a personal action. No liability. 


under the action descends from the particular officer, . ` 


upon whom tortis charged, to his successor in the 
Talukdari Settlement Office. 

A right to levy Summary ceas, whether it originates 
in agreement or in unlawful exaction, is an. interest 
in immoveable property within the meaning of 

-~Article 144, Schedule II of the Limitation Act, . 
1877. 

The enjoyment of this right by the persons claim- 
ing it, whether that enjoyment takes the form of 
commuted money payment or goes the lengthof ac- 
tual enjoyment of so much of the immoveable property, 
is, for purposes of Jimitation, plainly adverse to the 
person owning the remaining interest in immoveable 
property. . 7 

The uninterrupted enjoyment of this right for more : 
than the statutory period of twelve years renders 
the right unimpeachable. After that period, any 
claim to resist the levy of Summary cess, on the 
ground that it is illegal both in its origin and in its 
continuance, is incontrovertibly time-barred. 


Cross-appeals from the decision of the . 
District Judge of Ahmedabad, in Appeals | 
‘Nos. 209 and 211 of 1907, confirming the . 
decree passed by the Assistant Judge ab 
Ahmedabad, in Suit No. 1 of 1904. 

Mr. Desai, with him Mr, N. K. Mehta, for 
the Thakor of Sanand. 

Mr. L. A. Shah, for the Plaintiff. 


Judgment.—tThis suit was brought 
by the plaintiff against the Talukdari Settle- 
ment Officer of that time, Mr. Bhitnbhai, 
to recover damages for certain alleged 
wrongful acts performed by the defendant in 
the recovery of certain cesses, which he alleg- 
ed to be due from the plaintiff. 

Before the suit had proceeded far, it 
appears that the Talukdari : Settlement 
Officer, through his ,Pleader, applied that 
the. Thakor of Sanand avd Koth, whose agent 
he (the Talukdari Settlement Officer) was, in 
these proceedings, should be joined as a 
necessary party. The District Judge of 
Ahmedabad raised a preliminary issue aad 
held that the Thakor of Sanand and Koth 
was a necessary party to the proceedings. 
He was accordingly joined ; but no amend- 
ment appears to have been made of the plaint 
and no farther relief claimed against the 


. Thakor, who then stood on the record as the 


second defendant. 

During the pendeney of the litigation, 
Mr. Bhimbhai died. His successor in the 
office of the Talukdari Settlement Officer was 
then put upon the record in his place. It 
is to be observed, in connection with this 
brief. history ‘of this case, that the results have 


Yol. xii] 
RANMALSINGJI v. MAHASHANSAR. 


been a little startling and, we think, a little 
irregular. . 

The suit against the original defendant 
was in form purely a. personal action; but 
the Disttict Judge was of opinion ihat 
-before the defendant's liability for damage 
in respect of the acts complained of, could 
be made out, certain questions would have 
to be investigated in which the Thakor of 
Sanagd had an interest. These questions 
broadly -were:— Whether the Thakor of 
Sanand was entitled to levy three cesses 
called Salami, Summary and Local Fund upon 
the lands of the plaintiff. Still, ib is to be 
borne in mind, that the reliefs actually 
prayed for by the plaintiff were exclusively 
reliefs against the original defendant No. 1 
personally." He had asked for damages and 
for an injunction restraining the said de- 
fendant No. 1, Mr. Bhimbhai, from selling 
some anklets which had been attached for 
failure to pay the Darbar demands. 

It is quite clear, I think, that this being 
& personal action, no liability could have 
descended from Mr. Bhimbhai to his suc- 
cessor in the Talukdari Settlement Office on 
the pleadings as originally framed, and never 
since, so far as.we could ascertain, amended. 
Stil less, apparently, could any relief have 
-been . obtained. upon those pleadings against 
'the-2nd defendant, now appearing on the 
record as the lst defendant, the Thakor 
of Sanand. No relief was asked for ageinst 
him, and it certainly appears strange that 
the result of this litigation skould have 
been to award the plaintiff a relief against 
the defendant No. 1 -(appellant) which he 
(the plaintiff) had never asked for. 

Going, however, a little more closely into 
what ` was: probably intended in the 
Courts below it appears to us that when the 
Thakor of Sanand was added asa party the 
Courts contemplated the claim for damages, 


against the original defendant, Mr. Bhim-- 


bhai, being extended, so far as the liability 
-could be shown in him, to the Thakor of 
Sanand. When we look to the frame of 
the issues, we can entertain no doubt that 
before the case was tried, the Thakor of 
Sanand was in full possessicn of the plain- 
tiffs substantial contention against him 
that these levies by his agent, the Taluk- 
dari Settlement Officer, were unauthorized. 
We do not think, therefore, that the Thakor 
< was. in any way prejudiced. by the-somewhat 
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unusual course of procedure adopted in the 
Courts below. 

On theissue which he was interested iu 
contesting, he appears to have had full 
opportunity of laying before the Court all 
the evidence upon which he relied. We 
have been much impressed with the argu- 
ment that since this issue was merely 
incidental to the substantial claim for 
damages, which was personal in the first 
instance at least to the defendant Bhimbhai, 
the Thakor of Sanand has not had that 
full opportunity, to which, he was entitled, 
of having the question whether over the 
whole of his estate levies of this kind are 
or are not authorized, fully investigated and 
answered. We should have been disposed 


.to give more weight to that contention had 


we not come to the conclusion, after giving 
our best attention to the elaborate argu- 
ments addressed to us on both sides, that 
the Courts below have come to a wrong 
decision that the appellant is entitled | to 
succeed here ; so that whatever irregularities 
are to be detected in the procedure of the 
Courts below, these irregularities could only 
have been insisted upon as prejudicing the 
appellant, and since the appellant has suc- 
ceeded here, we need not, we think, dwell 
further upon them. 

There is this, however, to be pointed ont 
Ahab the Courts below, while decreeing parb 
of the plaintiff's claim against the Thakor, 
whose estate is still under management, 
dismissed the suit altogether, as indeed we 
think they were clearly bound to do, against 
the Talukdari Settlement Officer, who had 
been substituted merely in his official 
capacity for his predecessor upon whom 
the tort was charged. 

Had the decisions of the Courts below 
been confirmed, it is easy to see the 
difficulties might have arisen, as a result 
of their thus dismissing the suit against 
the official manager ofthe Thakor’s estate, 
while decreeing a part of it at least against 
that estate still under management. 

We come now to consider the substantial 
The 
Courts below have found that two out of three 
contested Jevies were authorized ;and although 
there has been a cross-appeal, Mr. Shah 
has conceded that if we are of opinion that 
the third of these levies is also authorized, it 


-would be taking up our time. unprofitably to 
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press his cross-appsal in respect of the 
former two. We may, therefore, confine 
our attention exclusively to the levy of 
Summary which the Courts below found 
to have been unauthorized and in respect 
of which they allowed the plaintiff damages 
against the appellant. 

The facts are not in dispute. The levy 
originated in the year 1869, so that its 
origin is not in doubt or uncertainty. Since 
then if has been paid uninterruptedly and 
without dispute by the present plaintiff. 
But the Courts below found that the Thakor 
of Sanand could fall back upon no pres. 
criptive right to continue a levy, which 
was in its origin unauthorized. That is the 
sole ground of their decision. Avoiding 


as far as possible the use of a word of so, 


ambiguous a connotation as “prescription” 
or “prescriptive,” we think that this case falls 
to be decided under the terms of the Indian 
Statute of Limitations. 

First, we are to consider whether a levy 
of this kind is an interest in immoveable 
property, within the meaning of Articles 142 
and 144 of the second Schedule of the 
Limitation Act. Being a Summary (cess), 
where it is levied in the Regulation Dis- 
tricts, there could be no doubt or uncer- 
tainty as to its true meaning. Where 
the Summary Settlement was introduced, 
we shall be speaking now very broadly, 
the object was to ascertain what persons 
were entitled to hold their lands free from 
payment of assessment. Where persons so 
claiming were able to establish complete 
titles no difficulty arose; but where the titles, 
although alleged, were not clear, those claim- 
ing under them were unable to establish 
them in their compleieness, the Summary 
Settlement allowed them to commute for 
the payment of assessment in full, upon 
the basis of their really having hade some 
title, though its precise nature was un- 
ascertainable, by the payment of what is 
called Summary (cess). If that had been 
the procedure followed in the  Talukdari 
estate of Sanand, thea we think there 
can be no question but that such a com- 
mutation in lieu of paymentof full assess- 
ment would have been such an interest in 
immoveable property, as for example the Tora 
Giras Haks. The Tora Giras Haks, which 
were not more than a money commutation 
for black-mail, formerly levied on certain 
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villages, have heen held by the Privy 
Council to be an interest in immoveable 
property. So, we think, that the payments 
under the Summary Settlement fall under 
the same principle, and are governed by 
that decision. {t is alleged, however, 
on behalf of the defendant that nothing 
of the kind occurred in Sanand. Seeing, 
however, that the levy of this cess almost 
synchronized with the introdaction of the 
Summary Settlement in the Regulation Dis- 
tricts and that its name is clearly borrowed 
from that Settlement, we entertain no doubt 
but that the Darbar of Sanand levied or 
intended to levy it upon the same principles. 
If so, it is referable in reality to an agree- 
ment between the parties, and if that were 
found as a fact, then there would be no need 
to go further and rely upon the law of 
limitation. If, cn the other hand, the 
Darbar, without any preliminary inquiry 
or agreement, and against the wishes of ils 
subjects, imposed this new cess as merely 
unauthorized exaction, it appears to us that 
its position for the purposes of limitation 
would be still stronger; and this is what 
the plaintiff-respondent alleges actually 
occurred, 

Now, the exaction of a cess of this kind, 
the incidence of -which is upon real pro- 
perty and‘ in no sense upon the person for 
the time being in possession of it, appears 
to us to be beyond all doubt an interest in 
the immoveable property, both within the 
numerous definitions of that term to be 
found in our various statutes, and-under the 
principles of the decision of the Privy Council 
upon the Tora Giras case. 

Since, then, this interest in immoveable 
property, whether it originated in agreement 
or in «unlawful exaction, has been enjoyed 
by the defendant-appellant for more than 
forty years, uninterruptedly, before suit, 


.we are entirely unable to see low the provi- 


sions of Article 144 of the second Schedule 
of the Limitation Act are to be evaded. 
We think that there can be no question 
that if we are correct in holding that this 
levy is an interest in land, the uninterrupt- 
ed receipb and enjoyment of it by the 
defendant-appellant must be adverse, in the 
fullest sense of that Article, to the plain- 
tiffrespondent. For, if it is an interest in 
land, then the enjoyment of it by the 
persons claiming ib, whether that enjoy- 


Vol. Xil; 
VASUDEVAN NAMBUDRI Y. SANKARAN NAMBUDRI. 


ment took the form of the commuted money 
paymen’ or goes the length of actual enjoy- 
ment of so much of the immoveable pro- 
perly, seems to us to make no difference for 
the’ purposes of limitation and is in each 
case plainly’ adverse to the person owning 
the remaining interest in that immoveable 
» property. 

In this view, the case becomes one of great 
simplieity. Since, as we said, the enjoyment 
of tle Darbar bas been adverse for con- 
Siderably more than the statutory period 
and beyond all question to within not less 
than twelve years ofthe suit, the right upon 
which the plaintiff founds his claim againsb 
the Darbar is, in our opinion, incontrovertib- 
ly time barred; and the plaintiff's claim for 
damages founded on the alleged invasion of 
this right must be rejected, so far as the 
defendant-appellant is concerned. We, there- 
fore, think that the decision of the lower 
Appellate Court was wrong and that the 
plaintiff's suit must now be: dismissed against 
the Darbar appellant, as it has already been 
dismissed against the second defendant, the 
Talukdari Settlement Officer, with all costs. 
The cross-second Appeal No. 900 of 1909 is 
dismissed with costs. Also Second Appeal Ne, 
598 of 1909 is. dismissed with costs. 

Appeal allowed, Suit dismissed. 





(s. c-10 M. L. T. 451.) 
MADRAS HIGH COURT. 
Crvit Reviston Petition No. 316 or 1911. 
September 29, 1911. 
Fresent:—Mr. Justice Abdur Rahim. 
MANKOLAM VASUDEVAN NAMBUDRI 
DErENDANT— PETITIONER 
versus 


| MANKOLAM SANKARAN NAMBUDRI 


PramTIFF— RESPONDENT. ^" 

E - Civil Procedwre Code (Act V of 1908), ss. 115 and 
181, O. XI, r. 2L and O, XVL. v. 20— —Undertaking of 
defendant to appear in Court—Failure to appear— 
Order striking off defence—Validity of order—Revision 
—Oharter Act, s. 15. 

The High Court has power to revise an inter- 
' Joeutory order under section 15 of the Charter Act, 
if not under section 115, Civil Procedure Code. 

Puran Mal v. Jenki Pershad Singh, 28 C. 680; Soma- 
sundaram Chettiar v. Manickavasaka Desika Gnana- 
sambanda Pandara Sannadhi,31 M. 60; 3 M. L. T. 246: 
Nagaraja Pillai y. Vythinatha Iyer, 9 M. L. T. 273; 21 
M. L. J. 484; (1911) 2 M. W. N. 369; 9 Ind. Cas. 672, 
followed. 

Where the defendant,’ who was examined as a 
witness by the plaintiff, did not attend on the day 
to which the case was adjourned, although he had 
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given an undertaking to do so, and thereupon his 
defence was ordered tc be struck off : 

Held, that such order was not warranted by any 
provision of the Civil Procedure Code. 


Petition, under section 15 of Act V of 1908, 
praying the High Court to revise the order 
of the Subordinate Judge’s Court of North 
Malabar, dated the 30th day of March 1911, in 
I. P. 85 of IẸ11 (in O. S. No. 19 of 1910). 

Mr. T. R. Ramachandra Aiyar, for the 
Petitioner. 

Mr. J. L. Rosario, for the Respondent. 

Judgment.—With regard to the 
preliminary objection which has been raised 


here as to the value, all that I need say is 


that, even if it be doubtful that the Court has 
power to revise the order in this case under 
section 115 of the Civil Procedure Code, the 
order being in the nature of an interlocutory 
order, there can be very little doubt that I 
have ample powers under section 15 of the 
Charter Act. This has been held in Puran 
Mal v. Jenki Pershad Singh (1) Somasundram 
Ohettiar v. Manictavasaka Destka Gnanasam- 
banda Panéara Sannadhi (2); Nagaraja Pillai 
v. Vythinatha Iyer (8). 

On the merits of the case, I am satisfied 
that the Subordinate Judge had no jurisdic- 
tion to pass an order to strike out the defence 
of the petitioner. What happened was, the 
petitioner who was examined as a witness by 
the plaintiff, did not attend on ihe day to 
which the case was adjourned, although he 
had given an undertaking to do so. The Sub- 
ordinate Judge thereupon ordered that his 
defence might be struck off. The only pro- 
vision under which the defence of a defendant 
can be struck out is thatof Order XT, rule 21, 
which empowers the Court to strike out the 
defence of a defendant who fails to comply 
with an order to answer interrogatories or for 
the discovery or inspection of certain docu- 
ments. Thatrule does not apply in this 


'ease.* My attention has been drawn by Mr. 


Rosario to Order XVI, rule 20. That rule 
enables the Court to pronounce judgment 
against the party, who being present in Court 
refuses to give evidence, or who refuses to 
produce any documents in his possession. 


-Here the defendant was not present in Court 
when the order was passed and he did not 


refuse to give evidence or tə produce any 


(1) 28.C. 680. 

(2) 31-M. 62; 8 M. L. T. 246. 

(3) 9 M. L. T. 273; 21 M. L. J. 484; (1911) 2 
N. 869; 9 Ind, Cas. 672. 
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documents. This rule also has no applica- 
tion. Lastly, Mr. Rosario falls back on 


section 151 of the Code which says that the 
provisions of the Code shall not affect any 
inherent jurisdietion which the Court may 
possess. Buat heis not able to satisfy me 
that the Court has got inherent jurisdiction 
to strike out the defence of a defendant who 
failed to appear in time in pursuance of an 
undertaking given by him to the Court, so 
that he may be further examined by the other 
party to the suit who had summoned him as 
his witness. The Code provides ample 
means for compelling the attendance of witnes- 
ses, and if a witness is in contempt, the 
Court has also power to punish him for such 
contempt. 1am of opinion that the Subor- 
dinate Judge exceeded his powers in passing 
the order complained of by the petition. I, 
therefore, set aside the order dated the 16th 
March 1911. The respondent will pay the 
costs of the petitioner in this Court. 





(s. c. 13 Bom. L. R, 1040,) 
BOMBAY HIGH COURT. 
First Civi Appsat No. 144 or 1910. 
August 30, 1911. 
Present: —Mr. Justice Beaman and 
Mr. Justice Hayward. 
Sayad JIAUL HASSANKHAN— 


APPELLANT 
versus 
SITARAM BHAU DESHMUKH— 
RESPONDENT. 


Muhammadan Law—Pre-emption—Survival of right 
—Ezecutors and administrators —Heirs and represen- 
fatives not executors and administrators —Probate ant 
Administration Act (V of 1881),.s. 89—Actio per- 
sonalis moritur cum persona, 

The right of pre-emption which a Muhammadan 
has under the Muhammadan Law does not survive 
on his death to his heirs and representatives who 
are neither executors nor administrators within the 
clear definition of those terms contained in the 
Probate and Administration Act. 

Under section 89 of the Act the right survives 
only to executors and administrators. 

- First appeal from the decision of the First 
Class Subordinate Judge at Thana, in Suit 


No. 103 of 1999. 

Mr. Jinnah, with him Mr, P. P. Khare, for 
the Appellants. 

Mr. Kazi Kabüiuddin, with him Mr.P. B. 
Shingne, for the Respondent, 

gudgment.—this suit was brought by 
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the plaintiff to enfofce his right of pre-emption. 
The suit, was originally brought by the 
pre-emptor himself who has since died, and 
it is, therefore, now being carried on by his 
heirs and legal representatives. The main 
ground of contention in the first Court upon 
the preliminary issue, whether the right to 
sue died with the pre-emptor, and whether 
the snit abated, was that the pre-emptor was a 
Shafei and that, according to the Muhammadan 
Law of that sect, the right of pre-emption 
survived. The first Court recorded the 
plaintiff's evidence and held that it was 
insufficient to establish the fact that the de- 
ceased pre-emptor was a Shafei. Accord- 
ingly, the learned Judge below held that the 
pre-emptor’s right died with him and that 
the suit abated. 

In appeal the appellant, while still contend- 
ing that the  pre.emptor belonged to 
the Shafei sect, takes a further point that 
under section 89 of the Probate and Ad- 
ministration Act, which is expressly ex- 
tended to Muhammadans, a right of this 
kind does not die, but survives to the ex- 
ecutors and administrators. Comparing that 
section with section 268 of the Indian Succes- 
sion Act, which governs Englishmen as well 
as the various peoples of this country, we 
cannot doubt bat that the intention of the 
Legislature in both enactments was -to make 
a large innovation upon the personal law of 
-Englishmen as expressed in the old. maxim 
acho personalis moritur cum persona, as well as 
necessarily upon the personal law of Muham- 
madans and Hindus, Since that, in our opi- 
nion, is unmistakably the effect of section 89 
of the Probate and Administration Act, we 
think that its operation must be strictly 
confined to the persons named in it. We 
are, therefore, unable to accede to Mr. 
Jinnah's contention that the section is cap- 
able of being extended so as to include 
heirs and representatives who are neither 
executors nor administrators, within the 
clear definition of those terms contained in 
the Probate Act. 

We see, however, no objection to the course 
proposed, shonld the Court adopt this view, 
namely, that the plaintiffs be now allowed 
to take out Letters of Administration with 
the least possible delay, and that pending 
doing so, the hearing of this appeal be ad. 
journed. 

Order accordingly., 
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ABID ALI v. ASGAR ALI. 
(s. c. 7 N. L. R. 159.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

S&o0N» Crvir. APPEAL No. 798 or 1910. 
August 22, 1911. 
Present:—Mr. Batten, A. J. C. 

ABID ALI-—APPELLANT 
versus 


ASGAR ALI—RESPONDENT. | 

Bonami transaction —Oriteria—Sowrce of purchase- 
money—Possession and receipt of rent —Purchase by 
grand-Jather in grandson's mame-— Father alive—Ad- 
vancement —Presumption-— Admission of benami nature 
of transaction —Person named intended beneficiary — 
Mutation—Omission of the name of minor joint pur- 
chaser—Purchaser. 

In the case of a purchase in the name of one person 
with the money supplied by another person, the source 
of the purchase-money is a very important fact in 
deciding whether the transaction is benami. Bat 
itis not the only criterion. Actual possession or 
receipt of rents of the property isa much more im- 
portant fact, 

Ram Narain v. Muhammad Hadi, 26 C. 227; 26 I. 
A. 38, relied upon. 

There canbe no presumption of advancementas bet- 
ween a grandfather and a grandson, the father being 
alive. Where a Muhammadan grandfather joins the 
name of his grandson, whose father is alive, ina 
purchase of property by the grandfather, the mere 
entry of the grandson’s name does not by itself 
suffice to show that the purchase was for the 
benefit of the grandson. 

Inve A Policy No. 6402 of the Scottish Equitable Life 
Assurance Society, 11902) 1 Ch. 282; 71 L. J. Ch. 189; 
85 L. T. 720; 50 W. R. 327, relied upon. 

Jitan Prashad v. Thembarta Kuer, 6 Ind. Cas, 85, 
explained. 

Where the name of a minor joint purchaser is not 
entered at the Sime of the mutation in respect of the 
purchase, no presumption can be drawn against the 
minor from the omission of his name. 

A. purchased certain property in his own name as 
wellas in the name of his gtandson C., whose father B. 
was alive. After the death of A. C. sued B. for his half 
Share of the property. B. did not, in the written state- 
ment, claim the property in suit as heir to 4, but said 
that C.’s name was inserted in the deed not, benamt 
for A. but benami for B. B. did not prove that the 
purchase was benam for him: 

Held, that there was a clear admission by B. that half 
of the property purchased was not purchased by the 
purchaser for himself but for another, and the pre- 
sumption, consequently, was thatthe intended bene- 
ficiary was C., the person mentioned in the deed. 


Appeal against the decree ‘of the District . 


Judge, Saugor, dated the 23rd August 1910, 
reversing that of the Munsif, Damoh, dated 
the 23rd December 1909. 

Dr. H, 5. Geur, for the Appellant. 

Mr. G. L. Subhedar, for the Respondent. 


. udgment.—In this case, the ap- 
pellant-plaintiff and respondent- defendant 


-hoth Muhammadans are son and father res-. 
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pectively. Appellant's grandfather and res- 
pondent’s father, Akbar Ali, having already 
acquired a one-third share in the suit malik- 
magbuza and absolute occupancy fields, took 
a sale-deed from the original owner of the 
remaining two-thirds share, the sale-deed 
being drawn out in favour of Akbar Ali and 
of his grandson Abid Ali, the plaintif. This 
was in 1858 at which time plaintiff was a 
minor 7 years old, and plaintiff did not 
attain his majority until 1899. There is no 
direct evidence on the point, but from the 
mutation proceedings of 1902, it would appear 
that as regards the malikmagbuza lands the 
mutation was in the name of Akbar Ali 
alone. In 1892 or 1893, the Settlement 
pattz was granted in the name of Akbar 
Ali alone. Shortly afterwards, Akbar Ali 
died in 1898, but no steps for mutation were 
taken until 1902, when Akbar Ali’s son and 
plaintiff's father Asgar Ali obtained mutation 
in his own name. This is the act of ouster 
given by plaintiff as his cause of aetion, and 
there is no evidence on the record of any pre- 
vious act of ouster. Witnesses for the defend- 
ant depose that rent was paid only to Asgar 
Ali, but there is nothing in their evidence to 
show that plaintiff and defendant were not 
tenants-in-common. Up to! 1902 the names 
of plaintiff and defendant are both entered 
in the jamabandis, so that there is nothing 
onthe record to disprove plaintiff’s conten- 
tion that the two-thirds skare of the fields 
was acquired partly for his benefit, to 
the extent of one-half. The plaintiff was 
a minor atthe time of the matation in the 
name of Akbar Ali in 1893 and no presump- 
tion can be drawn against him because his 
name was not then entered. There being 
nothing in the evidence as to what occurred 
after 1888 and up to 1902 to give any clear 
iudieajion as to whetheror not half the land 
purchased was purchased for the benefitof 
the plaintiff, we must look to what occurred 
at the time of the purchase in 1838. 

As plaintiff admittedly could not have 
supplied any of the purchase-money himself, 
and as, in the opinion of the District Judge, 
he failed to prove his contention that the 
whole of the purchase-money was supplied on 
his behalf by his grandmother, the District 
Judge was bound to hold that all the purchase 
money was supplied by the grandfather 
Akbar Ali, and on that ground alone the 
District Judge has held that there is an 
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overwhelming presumption that though the 
plaintiff'E name is entered in the sale-deed, 
it wasentered benamz for his grandfather, 
and that the grandfather was the real owner, 
and is succeeded by his son and heir the 
defendant. The learned District Judge has 
nttached a somewhat undue importance to the 
source from which the money came. As is 
pointed out by their Lordships of the Privy 
Council in Ram Narain v. Muhammad Hadi 
(1) the source of the purchase-money is a 
very important fact in cases of alleged benamz?, 
but it is not the only criterion. Actual 
possession or receipt of rents of the property 
is, itis explained, & much more important 
fact. Inthe present case, however, as I have 
already stated, the circumstances of the case 
‘are such that no reliable evidence as to 
possession is forthcoming, while such evidence 
as is contained in the jamabandis shows that 
after Akbar Alis death at any rate the 
plaintiff was considered to be in joint pos- 
session. For the respondent reliance is placed 
on the ruling in Jitan Prashad v. Thembaria 
Kuer (2), in which it was held that where 
‘money was advanced by a person for the 
purchase of a certain property, the mere 
circumstance that the conveyance was made 
ont in the name of his mistress is not sufficient 
to raise the inference that he intended to 
benefit the woman. A perusal of the English 
cases cited in that case, In re A Policy No. 6409 
of the Scotitsh Hquitable Life Assurance Society 
(3) and Rider v. Kidder (+) shows that the ratio 
decidendt isbhata mistress isa stranger, and not 
jn the same position as the child of the person 
who provided the purehase-money. It might 
be supposed that a grandfather purchasing in 
the name of his grandson may be presumed to 
do so for the benefit of the grandson because 
of his natural love and affection. But this 
does not appear to be correct law. for, in 
the first of the above two English cases, Joyce, 
J., in explaicing Hbrand v. Dancer (5) points 
out that where the father is not dead the 
grandfather is not in loco parentis to the 
grandchild, and that the grandchild in whose 
name a bond had been taken out by the 
grandfather is a trustee for the grandfather. 


(1) 26 C. 227; 26 I. A. 38. 

(2) 6 Ind. Cas. 85. 

(3) (1902) 1 Oh. 282; 71 L. J. Ch. 189; 85 L. T. 720; 
50 W. R. 327. 

(4) 32 E. R. 884, 

(b) 22 E. R. 829. 
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In other words, there can be no presumption 
of "advancement" as between a grandfather 
and a grandson, the father being alive. 

The weight of authority thus seems to 
show that the mere entry of the plaintiff's 
name in the sale-deed does not by itself suffice 
to show that the purchase was for his benefit, 
andas, on the view of the evidence taken by the 
District Judge, this point’ is not otherwise 
proved in hig favour, the plaintiff's suit tvould 
fail, unless there be something else in support 
of his plea. This want, however, is fully 
supplied by the defendant's pleadings which 
the learned District Judge seems to have 
overlooked. The defendant in his written 
statement did not claim as heir to Akbar Ali 
but plainly said that Abid Ali’s name was 
inserted in the sale-deed, not benam? for tho 
grandfather Akbar Ali, but benamz for the 
defendant himself Asgar Ali, because Asgar 
Ali was in Government service and could not 
appear asa purchaser, This is a clear ad- 
mission, made by a person who was adult ab 
the time of the transaction and in a position 
to know the facts, that half of the property 
purchased was not purchased by the pur- 
chaser for himself but for another, and prima 
facie that other would be Abid Ali the person* 
mentioned in the deed. Once it is admitted 
that the purchase was not for Akber Ali all. 
the arguments used by the learned District 
Judge to show that it was for Akbar Ali 
break down, and there is no presumption and 
not an tota of evidence that the beneficiary 
was intended to be Asgar Ali and not Abid 
Ali the person named in the deed. Defend- 
ant has by his admission supplied what ‘was 
defective in plaintiff's case, and for this 
reason I set aside the decree of the District 
Judge, and restore the decree of the Munsif, 
dated the 28rd December 1909, with the 
modification that the words, “to the extent 
of one-third” be inserted after the words 
“Joint possession,” for the sale-deed covered 
only two-thirds of the suit properties, not 
the whole of them. M 


As both parties have nob hesitated to put 
forward false pleas, I order that they “bear 
their own costs throughout. 

*. 
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LALIT MOHAN GHOSE V. GOPALI CHAUK COAL CO. LTD. 


(s. c. 14 C. L. J. 411; 16 C, W. N. 55.) 
CALOUTTA HIGH COURT. 
FULL BENCH REFERENCE, 
REGULAR Crvit ÁpPgAL No. 45 oF 1908. 
September 5, 1911. 

Present: —Sir Lawrence Jenkins, Kt., 
Chief Justice, Mr. Justice Woodroffe, 
Mr. Justice Mookerjee, Mr. Justice Cainduff 
and Mr. Justice D. Chatterjee. 
LALIT MOHAN GHOSE AND orHEgS— 

PLAINTIFFS—A PPELLANTS. 
versus 
Tar GOPALI CHAUK COAL Co. Lrp.— 


DEFENDANTS— RESPONDENTS, 

Registration Act (III of 1877), s. 17 (d)—Variation 
of rent under existing registered lease— Whether regis- 
tration required—Transfer of Property Act (IV of 1882), 
s. 107. 

The decision in the case of Raja Durga Prosad 
Singh v. Rajendra Narain Bagchi, 4 Ind. Cas. 718; 
10 ©, L. J. 670; 37 C. 298, in so far as it deter- 
mines that a docament embodying an agreement for 
reduction of rent under a previously existing lease, 
registered as required by section 17(d) of the Indian 
Registration Act, requires registration is correct. 

A document which varies the amount of rent to 
be paid under an existing lease, registered as re- 
quired by section 17 (d) of the Indian Registration 
Act, as also the incidents of such payments, namely, 
the date of payment and consequences of default of 
payment, requires registration. 


This case was referred to a Full Bench by 
Mr. Justice Woodroffe and Mr. Justice Cas- 
persz, on April 11th, 1910 by the following 

ORDER OF REFERENCE. 

This suit is brought by the plaintiffs as 
heirs of the late Nand Lal Ghose to recover 
royalties in respect of a Coal mining lease 
held by the defendant. The original lease 
dated 25th July 1896 .was by Nanda Lall 
Ghose in favour of certain persons forming 
the Kurkend Coal Syndicate. This syndicate 
assigned its rights under the lease to the 
new Kurkend Coal Syndicate, Ltd., a* joint- 
stock company, on the 13th November 1899. 
The latter Company attorned to the lessor 
and paid royalties to him in terms of the 
original lease subsequently and on the 22nd 
Dacember 1903 the ratés of royalty were by 
a registered aeed of that date altered. The 
royalty payable as so altered was 6 annas 
per ton steam coal, soft coke, hard coke and 
steam rubble, three annas per ton for B. B. 
rubble and dust free instead of the sliding 
scale provided for in the original lease. 
This document confirmed the original lease 
in other respects including the terms under 
which: royalty was payable quarterly and if 
not paid, interest was chargeable on all 


sums unpaid at the rate of I per cent. per 
month. The New Kurkend Coal Syndicate 
worked under this arrangement but does not 
appear to have done well, the royalty for 
1905 became overdue and the liqnidation of 
the Company became necessary. Then, at 
the close of 1905 and the commencement of 
1906, negotiations (which were subsequently 
embodied in letters) took place with a view 
to the payment of the overdue royalty and 
the reduction of the rates of future royalties 
on coal. On the 18th Janyary 1906, Messrs. 
McLeod & Co., Managing Agents of the 
Colliery, wrote to the proprietors as fol- 
lows: — 

"New Kurkend Coal Syndicate Co., Ltd. i 

The 18th January 1906. 
“To Babu Nanda Lal Ghose, 
“DEAR Sir, 


"We confirm oar conversation of date to the 
following effect:—That you reduce the royal- 
ty to be charged on coal raised at this pro- 
perty to the under- mentioned rates.’ 

"Steam Coal 43 annas: Rubble 4l annas: 
Dust 2 annas, as a permanent arrangement 
to hold good from the Ist January 1906. 
As regards the royalty due for the year 1905, 
we have to thank you for agreeing to allow 
this to remain over until it is convenient to 
make payment which we will maka as soon 
as possible. As explained to you, it may ba 
necessary to put the existing Company into 
liquidation aud to mike over the property 
to another Company, but in terms of our lease 
from you, you will duly be advised of any 
arrangement that may be contemplated. We 
beg to thank you for patient listening to the 
declaration of the Company’s position and 
our views as (torn) for your considerate traat- 
ment as evidenced by the reduction in royal- 
ty you have made and the accommodation as 
regards back royalty due. 

"We are, Dear Sir, 
"Yours faithfully, 
" MeLEOD & Co., Managing Agents.” 

This was followed by a letter from the 
proprietor dated the 20th January 1906, on 
which is based the main argument in this 
appeal. 

“9, College Squere, 
Oalcutta, the 20th January 1906. 
“To Messrs. MoLs0p & Co., Managing Agents, 
"New Kurkend Coal Syndicate, Co., Ltd. 
“Dear Sirs, 
“Tam inreceipt of your letter, dated the 


724 


18th instant. Since my interview with your 
Mr. N. A. McLeod, I have consulted my 
lawyers about my position regarding the 
royalty due for the year 1905 in case it may 
be necessary for you to, put the existing 
Company into liquidation and make over the 
property to another Company, and I have 
been advised that it would not be at all 
safe for me to allow this sum to remain 
over until it is convenient for you to make 
payments. 

“So I beg toinform you that I shall be 
glad to help you in your present difficult 
situation by reducing and altering the royal- 
ty to be charged on coal raised at this pro- 
perty to the undermentioned rates. 

„Steam coal 4$ annas: Rubble 4$ anpas: 
Dust 2 annas. ; 

„Hard and soft coke, as in the deed, as a 
permanent arrangement not to hold good 
from the lst January 1906 as you say but 
from the date on which you will pay me the 
royalty due for the year 1905, and on condi- 
tion of your paying me the royalty here- 
after monthly. 

“If you, however, fail to make payment of 
the royalty consecutively for three months, 
this letter will be cancelled, aud I shall be 
entitled to the rates of royalty as stipulated 
in our deed. 


“Yours faithfully, . 
“NANDA Lan Gaoss." 


The effect of this letter is as follows:—The 
royalty for steam coal ‘is reduced from 6 
annas to 4$ annas. The rates for soft coke 
and hard coke remain the same. The rate 
forsteam rubble is reduced from 6 to 45 
annas. The rate for B. B. rubble is enhanc- 
ed from 3 to 4$ annas per ton and on dusb 
which was originally free is imposed a new 
charge cf 2 annas per ton. Thee above 
charges affect the rate only and the result 
‘of such charges in fact has been according 
to past working to reduce the total royalty 
payable. The second alteration which this 
agreement effects is as to date of payment of 
royalty which is to be paid monthly and not 
quarterly as heretofore, 

As a necessary effect of such alteration a 
third is effected. The original term as to 
the payment of interest on royalty in arrear 
after the quarterly date disappears as the 
royalty is to be paid monthly. 
ever, of this a new and fourth term is em- 
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bodied, viz., that if there is a failure to pay 
royalty for three consecutive months the 
agreement is cancelled and royalty becomes 
payable according to the terms of the exist- 
ing lease. It has been contended for the 
respondent that the condition that the agree- 
ment has to come into effect not from the Ist 
January 1906, but from the date on which 
the royalty for the year 1905 was paid, 
was waived. In our opinion this is nôt so. 
That royalty was fixed by a letter of the 
27th January 1906 at Hs. 10,000. Of this 
Rs. 8,000 was paid on the, 3lst January. 
The fact that Nanda Lal Ghose gave, on the 
8rd February, time to pay up the balance 
does not affect the matter. This waived his 
demand for immediate payment only. But 
the agreement for reduced royalty, if en- 
forceable, would not come into operation 
until the payment was made, which was on 
the 98th June 1906. On this point we 
agree with the lower Court. On the 20th 
February 1905 Nanda Lal Ghose died. In 
March and April his heirs (it is said in ig- 
norauce of the facts) received royalty at the 
reduced rates mentioned in the letter of 
their father of the 20th January 1908 to 
which we refer as the agreement. They 
were then informed that negotiations were 
taking place for the transfer of the lease to 
the defendant Company. On the 20th June 
1906 the New Kurkend Coal Syndicate, which 
was then in voluntary liquidation, and its 
liquidator, assigned the Colliery lease to the 
defendant Company. That deed which was re- 
gistered recites that the original lease of the 
25th July 1896 had been ultimately modified 
by the document of the 22nd December 1908 
and the covenant by the defendant Company 
in favear of the assignor was to pay the rent 
or royalty mentioned in such last mentioned 
document. By inadvertance, however, the 
Company's solicitors overlooked the fact that 
the document of the 24nd December 1903 had 
itself been modified by the agreement of the 
20th January 1906. In June the Company 
offered payment of royalty for the months of 
March, Apriland May at the reduced rate 
provided for in the agreement and this offer 
was repeated as regards subsequently accruing 
royalties. The plaintiff refused, however, tu 
accept them and claimed payment according 
to the terms of the document of the 22nd 
December 1903. On tre 24th August 1906 the 
New Kurkend Coal Syndicateand its liquidator 
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attempted to repair the omission to, which we 
have referred, and by a registered document 
dated 24th August 1906 reciting the agree- 
ment of the 20th January 1906, and the fact 
that it had been inadvertently omitted from 
the assignment of the 20th June 1906, 
assigned to the defendants the frll benefit 
of such agreement (which was set out in the 
schedule) to the intent and purpose that the 
assignment effected by the principal indenture 
might, with effect from the date when the 
agreement came into operation, be read and 
construed as if and in and by the same 
indenture the properties, rights and premises 
comprised in the lease of the 25th July 1896, 
had been expressly assigned with the full 
benefit of and subject to as well the said 
agreement as the agreement of the 22nd 
December 1908 with full power and authority 
for the Company to specifically enforce the 
said agreement, 

It has been suggested that this transfer 
was ineffectual, because at its date the 
Company had been  wound.up and the 
liquidator discharged. No such issue was 
raised in the lower Court. No order of 
discharge has been produced. Under section 
187 of the Companies Act, the Syndicate 
would not have been dissolved until three 
months after the sending in of the accounts. 
Mr. MacLeod seems in his evidence to have 
wrongly assumed that he was discharged 
when he sent in his account. We hold that 
this contention fails, 


As we have said, the plaintiffs refused the 
defendants’ money. We are satisfied that, 
under the circumstances, there was a sufficient 
tender by the defendants, 


The plaintiffs worked for some time, apparent- 
ly under the idea that the defendant Company 
would sue for specific performance. But as the 
Company were apparently advised that this 
was not necessary and did not sue, the 
plaintiffs instituted this suit claiming the 
recovery of Rs. 7,863-4-5 as royalty on the 
basis of the rates contained in the document 
of the 22nd December 1903. The defendant 
Company setup the subsequent agreement 
of the 20th January 1906, and claiming that 
reduced rates are chargeable under that 

‘agreement, have paid into Court the sum of 
Rs. 6,057.6.6. The lower Court has accepted 
this view of the case subject to the modification 
that it has considered, and as we think right- 


ly, that if reduced rates are payable they are 
so payable only from the date when the back 
royalty for 1905 was paid. 

The appellant has raised a number of 
sbjections which we deal with before treating 
of the substantial question which we desire to 
refer to the Full Bench. In our opinion, if 
other consideration than that involved in the 
substitution of agreements is necessary, the 
letter of the 20th January 1906, on its face 
shows consideration, as for instance in the 
substitution of monthly , for the previous 
quarterly payments. The ‘agreement was not, 
as contended, a mere personal agreement with 
the New Kurkend Syndicate of which it was 
not intended that the defendant Company 
should havetheadvantage. The correspondence 
shows that the royalty was reduced with the 
object of inducing some other substantial 
Company to work the colliery. Nor, in our 
opinion, does any question arise asto the 
parties not being ad dem over the matter. 
There was no question as to the meaning of 
the terms of the letter of the 20th 
January 1906. The difference which has 
arisen between the parties, and which, 
as stated, has been decided against the 
defendants was due to the latter’s contention 
that the term as to the date when the reduced 
royalties were to come into operation had been 
subsequently modified by later correspondence. 
We héld with the lower Court that that is a 
mistaken view of the effect of such correspon- 
dence. It is then said that the assignment of 
the 22nd June 1906, was inoperative because it 
was an assignment of a mere right to sue. But 
such a right must be distinguished from a 
right (which) as here arises out of an 
interest. What was here assigned was the 
benefit of an agreement in connection with and 


-arising out of the lease held by the defendant 


Company. It has been nextly said that the 
agreement is inoperative because there has 
been default in payment of royalty for three 
consecutive months. If the plaintiff have 
rightly refused to take the money offered 
by the defendants the question does not 


„arise, buf if they have wrongfully refused 


(and tbey bave been offered the money) 
they cannot set up such wrongful refusal 


. to bring the clause of forfeiture into operation, 


The substantial question: in this case is, 
whether the agceement of the 20th January 
1906, required registration or not. If it did 
the defendant Company took nothing by 
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the subsequent 
to them. 

lf that agreement constitutes a lease as 
the appellants contend, then, under section 17 
clause (d) of the Registration Act, it should 
have been registered. And on this ground 
documents containing the essential elements of 
al ease, such as the area of the land, the nature 
of the interest conveyed, the duration of 
the tenancy and the rental have been held 
to be leases and as such requiring registra- 
tion [see Biraj Mohini Dasee v. Kedar Nath 
Karmokar (1), Raja Durga Prosad Singh v. 
Rajendra Narain Bagchi (2)]. In our opinion, 
however, the docnment is not a lease but an 
agreement which modifies the condition of a 
lease in three particulars, viz., the amount of 
rent or royalty, the period at which rent or 
royalty is payable and the result of default 
of payment of rent or royalty. The vari- 
ations thus touch the question of rent or 
royalty only. But then it is further con- 
tended for the appellants that, assuming 
that it is not a lease and that it can be 
treated merely as an agreement for reduction 
and payment of rent, it is in effect an agree- 
ment purporting to limit and create ine 
terest in immovable property under clause 
(b) of section 17 and requires registration. 
For the respondent Company it is contended, 
firstly, that clause (b) of section 17 does not 
affect leases or (apparently) matters totiching 
leases which are governed by clause (d), 
and, secondly, that if that be not so, the letter 
does not affect an interest in immoveable 
property .and falls within clanse (b). Rent 
or royalty though derived from land are, it is 
argued, not interest in immoveable property 
within the meaning of clause (b). Reliance is 
placed on Satyesh Chundra Sircarv. Dhunpal 
Singh (8) where it was held that an agree- 
ment which did not operate asa legse but 
was merely a variation by way of abatement 
of rent did not require registration. In 
Obat Goundan v. Ramalinga Ayyar (4), it was 
held, following the last case, that a document 
given by the owner of land to his tenant 
varying the term of tenancy with reference to 
the amount of rent to be paid, is not an in- 
strument relating to an interest in immoveable 
property and does not require registration. 
The principle of these cases was approved 

(1) 8 C. L. J. 90; 85 C. 1010; 12 C. W. N. 854, 

(2) 10 C. L. J. 570; 4 Ind. Cas. 718; 37. C. 293.31 

(3) 24 C.20. 

(4) 22 M. 217, 


assignment of its benefit 


and applied in Hara Prasad Das v. Ram Nar 
rain Ohowdhury (5). The Bombay case cited 
Shrinivasbhat v. Waman Narsingh (0), seems 
to have been to asimilar effect, though the 
decision was otherwise justifiable on the 
ground that the agreement related to 2 
matter of a value less than Rs. 100. 

Learned Counsel for the appellants has 
contended that the decisions of this Court 
referred to were obiler dicia, It may bea 
question whether, if that be so, the same 
observation does not apply to the case on 
which he has relied, Raja Durga Prosad 
Singh v. Rajendra Narain Bagchi (2), in 
that case it was held that the document in 
fact constituted a lease which we hold not 
to be the case here and it was further 
held that there was no consideration. The 
learned Judges, however, went on to say 
that even if the document in question could be 
treated merely as anagreement for reduction 
of the rent, it was in effect an agreement pur-- 
porting to limit an interest in immoveable pro- 
perty and thus required registration. The 
learned Judges base their decision on certain 
English cases dealing with the Statute of 
Frands and on inferences derived from the 
Privy Council decisionin Subramanian Ohettiar 
v. Arunachalam Chettiar(7). They distinguish- 
ed the cases of Satyesh Chunder Sircar v. 
Dhunpal Singh (3) and Ben? Madhub Gorain v. 
Lal Moti Dasst (8), holding, as regards the 
first mentioned case, that were it not that the 
agreement had been admitted in the plaint, 
the Court would have held that the document 
required registration, But this does not 
appear to ustobe so, for what the Court stated 
was that had there been no admission, the 
question of registration would “arise” and 
be "important." It, however, then held that 
it was not necessary that the agreement in 
question should be registered. 

In this conflict of authority we refer to 
the Full Bench the determination of the 
following questions :— 


l. Has the case of Roja Durga Prosad 


Singh v. Rajendra Narain Bagchi (2) 
been correctly decided in so far as it 
determines that a document, though 


not amounting toa lease, requires registra- 
tion if ib be an agreement for reduction 


(5) 11 C. L. J. 22; 2 Ind. Cas. 89. 

(6) Bom. P. J. 1893. 

(7) 26 M. 603; 29 I. A. 188; 12 M. L. J. 479 
(8) 6 0. W. N. 242, 
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of rent under a previously existing register- 
ed lease P * 

2. Does a document which is nota lease 
but which varies the amount of rent to be 
paid under an existing registered lease as 
also the incidents of such payments, tiz., 
the date of payment and consequences of 
default of payment, require registration? 

The case now came on for hearing be- 
fore the Full Bench. 

Dr. Rash Behary Ghose, Babus Jogesh 
Chandra Dey, Mohendra Nath Roy, Narendra 
Nath Set and Srís Chandra Dey, for the Ap- 
pellants. . 

Mr. Bagram and Babu Manmotha Nath 
Mookeriee, for the Respondents. 

Judgment,—tThe questions referred 
` for decision to the Full Bench have been 
- framed as follows: — 

(1) Has the case cf Raja Durgo Prosad 
Singh v. Rajendra Narain Bagchi (2) been 
correctly decided in so far as it determines 
that a document, though not amounting to a 
lease, requires registration, if it be an agree- 
ment for reduction of rent under a previously 
existing registered lease? 

(2) Does a document whichis not a lease 
but which varies the amount of rent to be 
paid under an existing registered lease as 
also the incidents of such payments, namely, 
the date of payment and consequences of 
default of payment require registration? 

It is necessary to premise at the outset that 
the original lease in the case before the Court, 
dated the 25th July 1896, and varied by a 
registered deed, dated the 22nd December 
1908, was compaulsorjly registrable under 
section 107 of the Transfer of Property Act 
and section 17(d) of the Indian Registration 
Act. The answers to the questions propound- 
ed, consequently, depend upon the construction 
of these two sections. Section 107 of the 
Transfer of Property Act provides that a lease 
of immoveable property from year to year or for 
any term exceeding one year, or reserving a 
yearly rent, can be made only by aregistered 
instrument. The plain intent of the section 
is that all the essential incidents of a lease 
of this description must be embodied in one 
or more documents duly registered. Itis not 
necessary to agtempt on the present occasion 
an exhaustive enumeration of all the essential 
incidents of such a lease; itis sufficient to hold 
that provisions about the emount of rent, the 
time of payment thereof, and the consequences 
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of default, relate to essential incidents of the 
lease. This view receives support from the 
terms of section 105 of the Transfer of Pro- 
perty Act, and is involved in the decision of 
the Judicial Committee in Subramanian v. 
Arunachalum (7). The answers of the Full 
Bench to the questions referred are, therefore, 
as follows: — 

(1) The case of Raja Durga Prosad Singh 
v. Rajendra Nurain Bagchi (2), has been, 
for the reasons given here, correctly decided 
in so faras it determines that a document 
embodying an agreement for reduction of 
rent under a previously existing lease regis- 
tered as required by section 17 (d) of the 
Indian Registration Act, requires registra- 
tion. 

(2) A document, which varies the amount of 
rent to be paid under an existing lease regis- 
tered as required by section 17 (d) of the 
Indian Registration Act, as also the incidents 
of such payments, namely, the date of pay- 
ment and consequences of default of payment, 
requires registration, 

The case will be returned to the Division 
Bench, with this expression of opinion. The 
costs of the hearing before the Full Bench 
will abide the result of the appeal. 


Case remitted to Division Bench. 





(s. c. 13 Bom. L. R. 1053.) 
BOMBAY HIGH COURT. 
First OrviL Appear No. 209 or 1910. 
September 5, 1911. 
Present:— Mr. Justice Beaman and 
Mr. Justice Hay ward. 
CHUNILAL JAMNADAS-——-APPELLANT 
versus 


BHANUMATÍ—RESPONDENT, 

Dekkhan Agriculiwrists’ Relief Act (XVII of 1879), 
s. 2, Eep. (b)—Agriculturist—Watandar — Service 
Watan — Sanad— Construction of grant— Grant of share 
of revenue— Grant of soil, 

In construing a sanad granting a Watan, the Court 
must look mainly to the terms of the sanad itself. 

A service Watan was continued by Government, 
upon certain specified conditions, hereditarily without 
demand of service and without any deduction therc- 
from on account of service and without objection or 
question on the part of Governmentas to the rights of 
holders thereof. It was also provided in the sanad 
that in certain specified circumstances the grant may 
be converted into private property : 

Held, (1) that the sanad did not do anything 
more thau grant a share of the revenue; 
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(2) that a person holding a village under a grant 
‘of the above description was not an agriculturist 
within the meaning of explanation (b) to section 
2 of the Dekhan Agriculturists’ Relief Act. 
Ram Chandra v. Venkatrao, 6 B. 508, at pp. 602, 


603, Rajya v. Balkrishna Gangadhar, 29 B. 415, 
7 Bom. L. R. 489, relied upon. 


First appeal from the decision of the First 
class Subordinate Judge, Ahmedabad, in 
Application in Darkhast No. 286 of 1909. 

Mr. L. A. Shah, for the Appellant. 

Mr. N. K. Mehta, for the Respondents. 


Judgment. The  appellant-decree- 
holder complains that tbe respondents-judg- 
ment-debtors have wrongly been held to 
be agriculturists within the meaning of the 
Dekhan Agriculturists’ Relief Act and have 
wrongly had the execution of the decree 
against them transferred for execution to the 
Collector in accordance with the notification 
of Government under section $20 of the 
old Civil Procedure Code (Act XIV of 
1882), now section 68 of the new Civil Pro- 
cedure Code (Act V of 1908). 

The lower Appellate Court held that the 
respondents were agriculturists because they 
were holders of certain service inam land and 
were grantees of the svil and not merely 
grantees of a share of the revenue upon a 
true construction of their sanad, and so were 
not excepted from the definition of agricul- 
turist by Explanation (b) to section 2 of 
the Dekkhan Agriculturists! Relief e Act. 
The lower Appellate Court admitted that 
prima facie the sanad was a grant not of the 
Scil but of a share of the revenue, but held, 
on a consideration of certain circumstances 
previous and subsequent to the sanad, that 
the true construction of the grant was that 
it was one of the soil. 

Now, it appears to us that what we must 
mainly look to is the terms of the Sanad and 
that the previous and subsequent cipoum- 
stances are nob in this case of any real 
assistance to us in construing its terms. The 
main terms of the sanad are as follows:— 

"Whereas certain emoluments are now 
entered inthe Government accounts as the 
service Watan of the Majmudari—of Taluka 
Viramgam—in the Ahmedabad Collectorate; 
and whereas the holders of the said Watan 
have agreed to the annual deduction there- 
from as below stated in consideration of 
Government foregoing the service which they 
have a right to demand, it is hereby declared 
thats 
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"]st;— The Watan as now confirmed, aud 
below specified, shall be continued subject to 
certain conditions hereditarily without demand 
of service, and without any further deduction 
therefrom on account of service and without 
objection or question on the part of Govern- 
ment as to the rights of any holders thereof, 
so long as there shall remain in existence 
any legal heir to the Watan, whether lineal, 
collateral or adopted, within the limits of 
the Watandar’s family and whether descend- 
ed in the male or female line.” 

“Qnd:—When all the recorded sharers in 
the Watan agree to request ‘it, the general 
privilege of adopting at any time any 
person out of the Watandar’s family who 
can be legally adopted, and of transferring 
the Watan or any recognized share thereof, 
by sale, mortage, etc., as private property, 
will be granted by the Government to the 
Watan on the payment from that time 
forward, in perpetuity of an annual mazrana 
of one anna in each Rupee of the total emolu- 
ments of the Watun as now corfirmed and 
from the date of the imposition of this 
nazerana the whole Watan or the recognized 
shares thereof will be converted into private 
property heritable and transferable in all 
legal modes.” 

Then follows a table showing the name 
of the Watan to be Mojmudari, the amount 
of land to be the village assessed at Rs. 1,650 
of which Rs. 825 is deducted in lien 
of service and Rs. 825 is confirmed as 
emoluments to the grantees. 

Now, it appears to us that the first clause 
of this sanad clearly does not go the length 
of granting anything more than a share 
of the revenue, and this is made clearer by a 
consideration of the second clause which lays 
down that, in certain circumstances, the grant 
may be converted into private property. Itis 
admitted that no such conversion has taken 
place. Ifit had, then possibly there might 
have been room for the argument that the 
grant had been converted into a grant of 
the soil. 

The distinction between a grant of a share 
of the revenue and a grant of the soil has 
been pointed out in the case of Ramchandra 
v. Venkatrao (1); where Melvill, J., qnoted 
with approval these remarks in certain 
other cases of Westropp, C. J.: "BSanadi 


grants in /nam...are, generally speaking, 
(1) 6 B.508at pp. 602, 002, 
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more properly described as alienations of the 
royal share in the produce of land,” 7. e., of 
land. -revenue, than grants of land," and again, 

"if words are employed in a grant, which 
expressly, or by necessary implication, 
indicate that Government intends that, 
so far as it may have any ownership in 
the soil, that ownership may pass to the 
grantee. neither Government nor any person 
subsqquently to the date of the grant, deriv- 
ing under Government, can be permitted to 
say thatthe ownership did not so pass.... 
In tha sanud in evidence here, whosoever 
framed it, was apparently determined that no 
ambiguity should exist as to what the force 
of the term ‘village’ might be”; and, in order 
to be explicit, he added to the grant of the vil- 
lage in nam the words ‘including the waters, 
the trees, the stones, (including quarries), 
the mines, and the hidden treasures therein.” 
These remarks were again noticed with ap- 
proval by Jenkins, C.J., in the case of Rajya v. 
Balkrishna Gangadhar (2). We think, there- 
fore, that the grant in this particular case 
must be held to be a grant of a share of 
the revenue and not a grant of the soil; and 
that, therefore, the fact that this village is 
held by the judgment-debtors does not 
entitle them to be held to be agriculturists in 
view of Explanation (b) to section 2 of the 
Dekhan Agriculturists’ Relief Act. 

We accordingly set aside the order of the 
lower Court transferring the execution of 
the decree to the Collector, and direct it to 
dispose of the execution application accord- 
ing to law. Costs of the execution up to date 
and of this appeal to be borne by the respon- 
dents. 


Order reversed. 
(2) 29 B. 415; 7 Bom. L. R. 439. 





(s. c. 177 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 
First Civit, Arrear No. 242 or 1909. 
January 20, 1911. 
Present: —Mr. Justice Shah Din 
and Mr. Justice Chevis. 
GOPI OHAND-—PrAINTIFF— APPELLANT 
= versus 
RAM CHAND AND oryers—Derenpants— 


RESPONDENTS. 
Custom—Alienation—Sale—Sun not objecting to 
building upon land sold by Jather—Estoppel— 
Acquiescence, 
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Where a vendor’s son stands by while the land 
sold is being built upon by the vendee; and on 
his father’s death sues for possession 11 years 
after the sale on the ground that the sale was with- 
out necessity and consideration : 

Held, that the son was estopped, on the ground of 
acquiescence, from contesting the alienation. 

First appeal from the decree of the District 
Judge, Attock, at Cambellpore, dated 30th ¢_ 
November 1908, dismissing the claim. 


Mr. Nanak Ohund, for Mr. Beechey, for the 
Appellant. 
Mr. Lal Ohand, for the Respondents. 


Judgment.—tThe plaintiff in this 
case sues for possession of house property sold 
by his father, Anara Mal,on 6th May 1897. 
The facts are fully stated in the judgment 
of the learned District Judge, and it is 
unnecessary to repeat them. 


We fully agree with the District Judge, 
that the sale was not fictitious or without 
consideration or execnted under undue 
influence. A large portion of the sale money 
was received before the Sub-Registrar and 
the mere statement of Kirpa Ram (see page 
55, line 27) that “people said it was refund- 
ed," apart from the fact of being mere 
hearsay, is unworthy of notice, as this wit- 
ness, though called by the defendants, is 
obviously hostile to them on account of his 
previous litigation with them: (wide pp. 41 
and 42). There seems to us also no doubt 
as to the sum of Rs. 478 having been taken 
a few days previously as earnest money. 
Anara Mal was a man of good character and 
though he was, no doubt, angry with his son’s 
misconduct in keeping a Muhammadan 
mistress, we see no reason whatever to sup- 
pose that the sale was not a bona fide one. 
Had Anara Mal wanted simply to disinherit 
his son, he would probably have attempted 
to pass on the property to his grand-daugh- 
ters. The previous alienation effected by 
Anara Mal shows that he was in straitened 
circumstances, and had for some time past 
been compelled to raise money by alienations. 
Counsel has attempted to prove that part of 
the property sold wasalso includedin the 
subsequent mortgage but this is by no means 
clear. There is good evidence that the 
vendees were in possession of the land sold 
from the time of the sale, and they would 
never have consented to any part of what 
was sold being included in a mortgage. 

We are unable fully to agree with the 
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learned District Judge, in his finding that 
the sale was for family purposes. It is 
said that the money was spent on the 
marriage of one of plaintiffs daughters but 
this marriage apparently took place some 
timeafter the sale, and there is no good 
proof that the sale money or any considerable 
part thereof went in defraying the expenses 
of the marriage. At the same time, it must 
be conceded that the long delay in bringing 
this suit has rendered it extremely difficult 
for the defendant to prove the necessity, for 
the sale. Had thg suit been brought in 
Anara Mal’s life-time (when plaintiff could 
have at least sued for a declaration) the 
defendants might have been expected to 
produce better proof. 

But we think this appeal can be decided 
on the question of estoppel, other matters 
apart. As already stated, there is evidence, 
which we regard as quite reliable, to show 
that the vendees took possession immediately 
on the sale. It is also proved that soon 
afterwards they commenced building and 
from time to time they continued their 
building operations spending a consider- 
able sum of money and largely enhancing 
the value of the property. Even while he 
was still a patwari, the plaintiff admittedly 
came to the village from time to time and 
resided with his father. He must inevitably 
have known both of the sale and of the 
building operations, He lost his post as 
potwart 5 or 6 years prior to the suit, and 
though he only admits residence in Tallagang 
for a short period during these 5 or 6 years, 
he has not stated where else he was residing, 
Now, 11 years after the sale, he attacks 
jt and claims to re-take the property. We 
consider his long silence, coupled with the 
fact that he knew all along of the 
building operations, must be taken to show 
acquiescence in the alienation. Had he not 
acquiesced, what was there to prevent his 
suing earlier. It does not appear that he 
even served them with any notice or in any 
way warned them to desist from building. 
We are of opinion that his long silence in 
these circumstances must be regarded as 
showing acquiescence, and that he is now 
estopped from contesting the alienation. 

We, therefore, uphold the order of the 
learned District Judge, dismissing the suit 
and dismiss the appeal with costs. 

Appeal dismissed. 
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(s. c. 8 A. L, J. 1154.) 
ALLAHABAD HIGH COURT. 
Seconp OCrvin APPrAL No. 1886 cr 1910. 
June 21, 1911. 
Present.— Mr. Justice Piggott. 
NAZAR HUSAIN-—DEFENDANT— 
APPELLANT 
versus 


RAFEEQ HUSAIN-PLAINTIFF— 
RESPONDENT. x 

Muhammadan Law—Shia—Gift—Death bed» gift, 
nature of —Marz-ul-maut—Evidence—Appeal, second— 
Finding of fact—Sharaia-ul-islam and Jami-ul-shattat 
as authorities. 

Under the Muhammadan Law, the, invalidity in the 
case of a disposition made by a person suffering from 
illness of which he eventually died, arises where a gift 
is made under pressure of the sense of the imminence 
of death. “The real question is, whether the donor 
was or was not seeking to defeat the legitimate ex- 
pectations of heirs by means of a disposition of his 
property which, thoughnominally a gift was really of 
a testamentary nature inasmuch asthe donor was 
suffering at the moment from a fatal illness and en- 
tertained no expectation of recovery, Such an 
alienation of his property would, therefore, affect his 
own personal interest no more than a testamentary 
bequest, 

Ibrahim Goolam Arif v. Saiboo, 35 C. 1; 6 C. L. J. 
695; 4 A. L. J. 672, 11 C. W. N. 973; 9 Bom. L. R. 872; 
17 M. L. J. 408 (P. C.), followed. 

The essential ground in which a death-bed gift is 
impeached under the principle of marz-ul-maut is 
that a conveyance by way of gift is being used 
in order to effect what is really a testamentary dis- 
position. Consequently, the fact that the deed it- 
self contains expressions more suitable toa Will 
than to a deed of gift should not be regarded as 
wholly without significence. 

Amiran Bibi v. Man Bibi, (1898) A.W.N. 104, followed. 

Sharaia-ul-islam is the leading and most weighty 
authority for the law applicable to the Shia sect in 
India and superior in this respect to the Jami-ul. 
shattat, which represents rather the views of Muham- 
madan Jurists in Persia. 

Agha Ali Khan v. Altaf Husain Khan, 14 A. 429, 
referred to. 

A finding as to the state of mind of a person at the 
time whet he performed a certain actis ordinarily a 
finding of fact. The High Court, on second appeal, 
cannob go behind the finding that & deed of gift was 
executed in immediate apprehension of death unless 
it is entirely unsupported by evidence. 

Muhammad Mushud Hasan Khan v. Muhammad 
Anwar Husain Khan, 6 A. L. J. 503; 1 Ind. Cas, 403, 
relied upon. 


Seeond appeal against a decree of the 
Additional Judge of Meerut, reversing a 
decree of the Additional Subordinate Judge 
of Meerut, dismissing the suit. ə 

Mr. Balram Chandra Mukerji (for Messrs. 
Muhammed Ishag and Rahmatullah), for the 
Appellant. 

Mr. Ghulam Mujtaba, for the Respondent, 
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JSudgment,.—The question in issue in 
this appeal is whetheradeedof gift "dated May 
80th, 1906, by Musammat Hamid-un-nissa, 
is valid to the entire extent of the property 
conveyed, or, as held by the lower Appellate 
Court, to the extent of ird only by reason of 
its having been executed by the lady in 
question on her death-bed and * in immediate 
apprehension of death." I have to deter- 
mine first of all the law to beapplied to the 
facts of this case. The parties are Shia 
Muhammadans, and the first point taken by 
the defendant before me is that under the 
law applicable*to Muhammadans of this sect, 
a gift by a person suffering from a mortal 
illness which ends fatally is valid with refer- 
ence to the entire disposition, provided de- 
livery takes place before the death of the 
donor and provided the donor is in perfect 
possession of his senses, Ihave been referred 
to no reported case as authority for the 
proposition. It willbe found in Mr. Ameer 
Alis Muhammadan Law, on page 19 of the 
3rd Edition, aud his authority there quoted 
for it is the Jamaa-ush-shittat. The learned 
author himself admits that the Shuraza-ul- 
islam lays down a different doctrine more in 
accordance with the rule of Hanafi law ap- 
plicable to the Sunni Muhammadans, and 
that the principle stated in this work may 
probably be regarded as representing the old 
Shia doctrine, while the Jamat-ush-shittat 
gives the opinions of the Mujtahdds of Persia. 
In the well-known ease of Agha Ali Khan v. 
Altaf Husain Khan (1), a Full Bench of this 
Court, in dealing with a different question 
of Muhammadan Law*applieable to the Shia 
sect, had occasion to deal at length with a 
number of authorities. Theimpression which 
I gather from that ruling is that the Sharaia- 
ul-islam is the leading and most weighty 
authority for the law applicable to the Shia 
sect in India and superior in this respect to 
the Jamat-ush-shittat which represents rather, 
as Mr. Ameer Ali himself says, the views of 
Muhammadan Juristsin Persia. It is true 
that this book is itself quoted as an authority 
in the case to which I have referred, but 
ib seems to me that ib is quoted rather 
because of the clearness and precision with 
which it efiunciates certain principles to 
which the learned Judges had occasion to 
refer, than on account of its intrinsic anthori- 
ty. Besides this, Mr. Ghulam Mujtaba, on 


(1) 14 A, 429, 
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behalf of the plaintiff-respondent, who is 
contesting this deed of gift, has referred me 
io quotations from a number of anthorilies 
carrying weight among shia Muhammadans, 
Those authorities admit that there has been 
a difference of opinion on the very point now 
inissue. They conclude one after another by 
stating that the better view which commends 
itself to them is that laid down in the Sharaya, 
Mr. Ghulam Mujtaba endeavoured to carry 
the argument further by contending that, so 
far from the Shia law being more favourable 
to the disposition of property by way of gift 
on the part of persons suffering from serious 
illness, it was in fact more stringent than the 
Hanafi law. He quoted passages from some 
of the authorities referred to by him to the 
effect that a disposition of property by way of 
gift made by a person suffering from illness 
of which he actually died should be pre- 
sumed to be valid only to the extent of ird, 
apart from any express finding asto the state 
of mind of the donor at the time of making the 
gift. I find myself unable, in the absence of 
the authority of any reported case, to accede 
with reference to this question of law to the 
‘contention of either party. I prefer not to go 
beyond their Lordships of the Privy Council 
in Ibruhim Goolam Arif v. Saiboo (2), where 
their Lordships purported to lay down a 
principle applicable to all Muhammadans, 
and where it was held that the invalidity in 
the case of a disposition made by a person 
suffering from illness of which he eventually 


. died arises where a gift is made under pressure 


of the sense of the imminence of death. The 
real question is, whether the donor was or was 
not seeking to defeat the legitimate expecta- 
tions of the heirs by means of a disposition of 
his property which, though nominally a gift, 
was really of a testamentary nature, inasmuch 
as the donor was suffering at the moment from 
a fatal illness and entertaining no expectation 
ofrecovery. Such an alienation of his pro- 
perty would, therefore, affect his own personal 
interests no more than a testamentary bequest 
would. The law beingthus settled and the 
finding of the lower Appellate Court being 
distinctly that Musammat Hamid-un-nissa 
executed this deed of gift in immediate 
apprehension of death, the only question 
which remains is whether this Court can 
goin second appeal behind that finding. A 


(2) 35 C.1;6 Ç. L. J. 695; 4A L. J. 572; 11 C, W, 
N. 978; 9 Bom, L, R. 872; 17 M. L. J. 408 (P, ©). 
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finding as to the state of mind of a person 
at the time when he performed a certain 
act may be said to be ordinarily a findiog 
of fact, and there is distinct authority for 
treating the particular finding with which 
I am now concerned as one of fact, both in 
the Privy Council case already referred to 
and in the case of Muhammad Mashud Hasan 
Khan v. Muhammad Anwar Husiin Khan (8). 
Tt cannot be said either that the learned 
District Judge in arriving at this finding was 
labouring under any misapprehension of law, 
for he lays down ethe law on the subject 
substantially in the same sense as that 
in which I have held that it should be 
affirmed. The only question then is whether 
the finding can be described as one entirely 
unsupported by evidence. 
arrived at by a Court of law as to the state of 
mind of a person performing a certain act 
is necessarily one based upon evidence of 
facts and circumstances tending to indicate 
a particular state of mind. The finding in 
this case is that Musammut Hamid un-nissa 
had been suffering from consumption for a 
year or more prior to the 30th of May, 1906, 
and that she eventually died of this disease on 
the 6th of July, 1906, A post-card written 
by the lady’s husband to a relative of the 
family has been produced and found by the 
lower Appellate Court to be proved in which 
Musammat Hamid-un-nissa’s illness is spoken 
of in very serious terms. She is spoken of as 
“the patient" (alil), and it is stated that she 
is making no progress towards recovery, that 
on the contrary she is growing weaker every 
day. The female relative to whom this 
communication is addressed is asked to post- 
pone her visit ; and I do not think any real 
importance can be attached to a particular 
phrase in which she is told that she may 
come later on if the sick woman shows signs 
of improvement. It could scarcely be ex- 
pected on any view of the case that the writer 
would beso brutal as to put it bluntly that 
there was no hope of recovery. There can be 
no doubt that the recipient of this letter must 
have taken the condition of the patient to be 
very serious and cannot have been greatly 
surprised when she heard a couple of weeks 
later of the patient’s death. This post-card 
was written on or before the 24th of June, 
1906, and is certainly a valuable piece of 


evidence as to the state of Hamid-un-nissa 
(8) 6 A. L, J. 503; 1 Ind. Cas. 408. 
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between three and four weeks after the 
execution “of this deed of gift. Another 
piece of evidence which must be taken in- 
to account is the recital in the deed of 
gift in which Musammat Hamid-un-nissa 
says, that she is frequently (aksar) 
unwell and that life is uncertain. The 
words in themselves do not amount to much, 
and I find that ina reported case, Amiran 
Bibi v. Man Bibi (4), a Bench of this Court 
declined to attach much importance to a simi- 
lar expression used in a deed which was being 
impeached on the same ground as the one now 
before me. At the same tithe, there isa 
certain significance about the use of this 
expression in the deed in suit. It would ba 
natural enough ina Will but seems to have 
no particular point or congruity as appearing 
in a deed of gift. If the lady was simply 
making & present of certain property to a 
favourite nephew out of love and affection 
which she bore him, the fact of.her being 
in indifferent health and conscious of the 
uncertaiuby of life, would appear to have no 
particular bearing on her conduct. It must 
be remembered that the essential ground on 
which a transaction of this sort ig impeached 
under the principle of marz-ul-maut is that 
a conveyance by way of gift is being used 
in order to effect what is really a testament- 
ary disposition. The mere fact, therefore, 
that the deed itself contains expressions more 
suitable to a Will than to a deed of gift 
should not, I think, be regarded as 
wholly without significance. These facts 
were placed before the learned District 
Judge, and on these he urrived at his finding. 
I have not to consider whether I should have 
drawn the same conclusion myself from those 
facts, if | had been sitting, as the Judges of 
this Court were in the case to which I have 
referred above, as a Court of first appeal. 
Taking cognizance of the matter in second 
appeal, it seems to me that it would be 
going altogether too far to hold that the find- 
ing arrived at by the lower Appellate Court 
as to Musammat Hamid-un-nissa’s state of 
mind is one wholly unsupported by evidence, 
or is one which could not be reasonably 
arrived at upon the evidence before the Court. 
I must, therefore, decline to interfere with 
the decision of the Court below. This appeal 
is accordingly dismissed with costs. 

. Appeal dismissed, 

(4) (1808) A. W. N. 104. Pb 
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. (s. c. 178 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 

Civin Rsvistos No, 2601 or 1910. 

May 39, 1911. ^ 

Present: —Mr. Justice Kensington. 
THAKAR SINGH-—PLAINTIFF— PETITIONER 

versus 
GURDIT SINGEH-—DEFENDANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 89, 
92,0. XLIII, v. 2 (j)—Auction sale—Mortgagee’s right 
to pay amount of decree and costs in order to release a 
housé from attachment —Order allowing payment and 
release— Appeal —Jur isdiction—Forum—Revision—Or- 
der open to doubt On a difficult question of law—Punjab 
Courts Act (XVIII of 1884), s. TO (1) (a). 

A mortgagee of immoveable property is entitled to 
pay the amount of decree and costs in order to 
get the property released from attachment even 
after it :is sold to the highest bidder and even if 
the mortgage has taken place after attachment, 

Mul Chand Dagdu v. Govind Gopal, 30 B. 675; 
8 Bom. L.,R. 578, followed. 

An appeal lies under Order XXI, rule 92 and 
Order XLIII, rule 2 (j) against an order of an 
executing’ Court refusing to receive the amount of 
decree and costs from such a mortgagee as is men- 
tioned above. 

In such .a case the forum of appeal depends on 
the jurisdictional value of the suit in whioh the dec- 
ree has been passed. 

The fact that an appellate order may be open 
to some doubt on a question of law of some diff. 





culty, is no ground for interference in revision ` 


under section 70 (1) (a) of the Punjab Courts Aot. 
Petition under section 70 (a) of Act XVIII 
of 18r4, as amended by Act XXV of 1899, 


for revision of the order of the District 


Judge, Amritsar, dated the lst June 1910, 
reversing that of the Munsif, Ist class, Ajnala, 
dated the 23rd March 1910, rejecting the 
application. 


“Facts.—On 17th November 1909, L. 

obtained a decree for Rs. 49 against G. - 
.Onl7th December 1909, L. applied to 

attach a house of G. which was attached 
on 12th December, 1909. The house was 
already mortgaged to B. On 22nd December 
1909, W., son of B., obtained a mortgage 
of the house for Rs 500. 

On 21st March, 1910, the house was auc- 
tioned to T. 

On 22nd March, 1910, W. applied to pay 
the amount of the decree and eosts and for 
“release of the,house. 

Both L. aud T. opposed W.s application. 
G. afterwards also repudiated the mortgage. 

On 23rd March, 1910, the executing Court 
rejected the application ou the ground that 
the mortgage in favour of W. being after 
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attachment was illegal, and oansequently W.° 
had no right to intervene. 

On 30th March 1910, W. also applied to 
set aside the sale on the ground of material 
irregularity. ° 

On 27th March, 1910, W. appealed from 
the order dated 23rd March, 1910, to the 
District Judge who accepted the appeal and 
directed the executing Court to receive the 
amount of decree and costs and release the 
house. 

Lala Hukam Ohand, for the Petitioner. 

Lala Gopal Ohand, for the Respondent. 


dudgment.—the original decree out 
of which these proceedings have arisen was 
for about Rs. 49. The first ground of re. 
vision is explained as meaning that the 
appeal from the order of 23rd March 1910, 
lay to the Divisional Court, but the question 
of jurisdiction is determined by the amount 
of the original decree. 

It is also urged, though no such plea has 
been taken in the grounds of revision, that 
the order in question was not appsalable. 
This contention cannot be supported in view 
of the terms of Order XXI, rule 92, and 
Order XLIII, ralel (7), Civil Procedure 
Code. 

As regards the merits of the District 
Judge's appeal order of lsb June 1910, 
which is now under revision, it appears to 
me that this order is correct under the terms 
of Order XXI, rule 89, Civil Procedure 
Code, and the ruling i in Mul Chand Dagdu v. 
Govind Gopal (1). The present mortgagee 
has, in fact, settled the amount of the decree, 
and he was entitled to do so in view of a 
mortgage of Rs. 500 in his favour executed 
on the 22nd December, 1909, before the gale 
in question which was effected on the 21st 
March, 1910. The terms of rule 89 entitle 
him to do this and it must be observed that 
the wording of this rule differs substantially 
from the corresponding section 310 A of the 
old Civil Procedure Code. It may also be 
observed that mortgagee’s father, Bhagal 
Singh held a prior mortgage of Rs. 100 on 
the house in question, though this cannot, per- 
haps, be taken into account in determining 
the second mortgagee’s right.. 

It has been brought to notice that the 
judgment-debtor, Gurdit Singh, is dead, but 
in view of his statement, dased the 9th Feb. 


(D) 80 B. 575; 8 Bom. L. R. 678. 
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ryuary 1910, I do not consider him to bea 
necessary party to the present revision. 

My conclusion is that the District Judge's 
order is right, but, even if it may be open to 
some doubt on a question of law of some 
difficulty, there is no reason why it should 
be interfered with on a revision under section 
70 (1) (a) of the Punjab Courts Act. The 
District Judge decided the matter to the 
best of his ability, and it cannot be said that 
he committed any materialirregularity. The 
ruling in GAzrdhari Lal v. Bhago (2) quoted 
for the petitioner, “dealb with a case under 
the old Code, and is not in point on the 
question now before me. The revision is 
accordingly dismissed with costs to the mort- 
gagee-respondent Wadhawa Singh. 


Revision rejected, 


(2) 92 P. R. 1907; 152 P, W. R. 1907. 





(s. 0.8 A. L. J. 1151.) 
ALLAHABAD HIGH COURT. 
Civi, Revision No. 112 or 1910. 

August 8, 1911. 

Present:—Sir George Knox, Kr., Judge. 
BEHARI LAL-- APPLICANT 
versus 


RAGHUNANDAN—Opposire PARTY. 

Limitation Act (IX of 1908), Sch. I, art. 182 (4)— 
Execution of decree—Step-in-aid of execution —Appli- 
cation for withdrawal of money deposited jor decree- 
holder — Decree with condition. 

A. obtained a decree against B. to the effect that B. 
should pay Rs. 267 to A. and that A. should remove 
certain bags of salt. The decree was passed in 1905. 
On 25th November, 1905, B. deposited Rs. 267 in 
Court for payment to A. on condition of the latter 
being allowed to remove the bags of salt. On 14th 
December, 1906, A. applied for the withdrawal of 
Hs. 267 deposited in Court for him. This appli- 
eation was disallowed. After that A. took no steps 
until 14th July 1909, when he applied for attachment 
of the money: — 

Held, thatthe application of 14th December 1906 
was nob an application in accordance with law to 
take some step-in-aid of execution of the decree, and, 
consequently, the application of 14th July 1909 was 
time-barred. 

Revision against the order of the Judge 
of Small Cause Court, Cawnpore. 

Mr. R. Malcomson, for the Applicant. 

Mr. Mohan Lal Nehru, for the Opposite 
Party. 

J4udgment,.—Behari Lal and others, 
deeree-holders, obtained a decree against 
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Raghunandan in the year 1905. In execu- 
tion of the’ said decree, the decree-holders 
attached certain bags of salt which were 
sold for a sum of Rs. 110, The decree obtain- 
ed was to the effect that the defendant 
should pay Rs. 267 odd to the plaintiffs, and 
that the plaintiffs should take away certain 
bags of salt. It was, therefore, not a decree 
for Hs. 267 odd without any condition or 
limitation. On the 25th of November 1905, 
the defendant deposited Rs. 267 odd in 
Court for payment to the plaintiffs con- 
ditional on their being allowed to remove 
the bags of salt. On the l4tH of December 
1906, the plaintiffs applied for the with- 
drawal of the Rs. 267 odd deposited in Court 
in their favour. This application was dis- 
allowed. After that, the plaintiffs appear to 
have taken no steps until the 14th of July 
1909, when they applied for attachment of 
the money. The lower Court has held that 
this application for execution, namely, that 
of the 14th of July 1909, was time-barred. 
The question I have to consider is whether 
the application of 14th December 1906, was 
or was not an application in accordance 
with Jaw to the proper Court to take 
some step-in-aid of execution of the decree. 
Following the rulings of this Court in Munaw- 
war Husain v. Jani Bijat Shanker (1) and 
Chattar v. Newal Singh (2), I must hold 
that the application of 14th December 
1906, was nob an application in accordance 
with law to take some step-in-aid of exe- 
cubion of the decree. As the previous 
application made by the decree-hulders was 
dated the 21st of Séptember 1905, this 
application is time-barred. The view taken 
by the Court below was correct, I dismiss 
this application with costs. 


(1) 2 A. L.J, 376. Rule discharged. 


(2) 12 A. 64, 





(s. c. 7 N. L. R. 154) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Sxconp Crvit Aprea No 517 or 1910, 
September 6, 1911. 
Present: —Mr, Drake-Brock man, J. C. 
KASHI-—APPELLANT 
versus 
DURGA-— RRrsPONDENT, 
Transfer of. Property Act (IV of 1882), s. 111 (à) — 
Merger—Lessor and lessee—Perpetual lease of land— 
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Mortgage of land in favour of lessee—Suspension of Lessee’s 
rights —Mortgage set aside—Revival of lessBe's rights. 
Where A. takes, on one and the same day, a perpe- 
tual lease of certain khudkasht fields appertaining to 
a proprietary share ina village and also a mortgage 
of the proprietary rights in the share, the tenant- 
right in the fields leased to 4, is not permanently af- 
fected by the mortgage. It merely remains dormant 
or in suspension so long as the transaction of mort- 
gage remains good. As soon as there is redemption 
or the mortgage transaction is otherwise set aside, 
the parties revert to their position as lessor and lessee. 
There is in such a case no merger of the tenant-right 


in the mortgage-right. LL i 

Baju v. Bhaglu, No. 162 Digest of Civil Rulings 
issued in 1877; Musammat Uma v. Hamir Singh, No. 
235 Digest of Civif Rulings issued in 1877; Govind v. 
Sakharam, 8 C. P. L. R. 61 at p. 62; Dwarka Pershad 
v. Tulse Ram, 10 O. P. L. R. 103; Kallu v. Diwan, 24 
A. 487; Burton v. Barclay, 9 L. J. (0. B.) C.P. 231 ab 
p. 239; 7 Bing. 745; 5 M. & P. 785; Thomas v. Thomas, 
AL M. R.678 ab p. 684 2 Or. M. & R. 34—4l; 1 
Gale, 61; 5 Tyr. 804; 4 L. J. (N. s.) Ex. 179; Ingle v. 
Vaughan Jenkins, 69 L. J. Oh. 618 at p. 619; 2 Oh. 
368; 48 W. R. 684; 83 L. T. 155, relied upon. 

. Appeal from the decree of the District 
‘Judge, Wardha, dated June 16th, 1910, re- 
versing that of the Munsif of the same 
place, dated the 21st December 1909. 

Facts.—On May 16th, 1904, the guar- 
dian of Kashi Bai, minor, malguzarin of Mauza 
Amgaon, executed in favour of plaintiff a 
mortgage of a certain proprietary share in 
the village as well as a perpetual lease of some 
khudkasht fields included in that share. 
Subsequently, the said Kashi Bai sued to set 
aside the lease and the mortgage but succeeded 
only in respect of the mortgage. The plaintiffs 

` afterwards let the fields leased to Kashi Bai 
defendant as sub-tenant. The latter de- 
nied plaintiff's right, and the plaintiffs 
thereupon sued to eject her. She pleaded 
that Kashi Bai malguzarin was major in 
1904 and that the plaintiffs’ tenant-right 
had merged in the mortgage and was 
lost on the setting aside of the mortgage. 
The lower Appellate Court granted a decree 
for the ejectment of defendant, who there- 
upon preferred this second appeal. 

Messrs. J. Hornby and Atmaram Bhagwant, 
for the Appellant. 

Dr. H. 8. Gour, for the Respondents. 


sudgment.—tThe facts of this case 
are fully set out in the judgment of the 
lower Appellate Court. Three points only 
are pressed in second appeal. The first is 
that the Courts below have wrongly placed 
upon the defendant, who is tha appellant 
here, the burden of proving that her name- 
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sake Kashi Bai, malguzarin of mauza Am- 
gaon, was a major ou the 16th May 1904 
when the plaintiffs obtained the lease they 
rely upon. The issue in this connection 
was worded rather as if the burden was 
considered to lie on the plaintiffs to prove 
Kashi Bai to have been a minor on the said 
date, for it runs thus: — 


“Was Kashi Baia minor in 1314 Fasli 
when the lease was given to the 
plaintiff P^ 


The Munsif who tried thé suit recorded the 
following finding: — 

"There is no suffielent and satisfactory 
evidence to decide this issue. It is 
not proved that Kashi Bai was a 
major in 1314. The plaintiffs’ 
documentary evidence, namely, the 
certified copy (Exhibit P. 13) of the 
District Judge's judgment filed 
with the record, would show that 
Bhe was just about to be & major 
but not quite positively a major, 
There is no sufficient evidence to 
prove that she was a major and it 
appears to me from the evidence 
on the record that she was very 
likely a minor.” 

In first appeal the District Judge wrote 
that he considered this finding correct. 
There*is also the direct evidence of Bapn (P. 
W. No. 4). who was servant to Kashi Buii’s 
husband Narain Singh, that in May 1908 
she was 16 or 18 years old: this man was 
present at her marriage and attended on her 
during her stay of 15 days at Amgaon at 
the beginning of 1908. In these circum- 
stances, I do not think there is room for any 
question as to how the burden of proof should 
have been placed. I am asked to remand 
the case to the lower Appellate Court for a 
re-consideration of the evidence from the 
point of view that the plaintiffs had to show 
Kashi Bai to have been still a minor on the 
16th May 1904; but I must refuse to comply 
with this request, being satisfied that a 
remand would inevitably lead to a repetition 
of the finding already recorded. 

Next, it is said that the tenant-right con- 
ferred by the lease of the 16th May 1904 
merged in the mortgage of the proprietary 
rights executed by the lessor on the same 
day. The current of authority in this Court - 
is against this contention. The series of 
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decisions begins with Baju v. Bhaglu (D) 
and Musammat Uma v. Hamir Singh (2). 
Again, in Govind v. Sakharam (3), where 
the plaintiff was a malik-magbuza of certain 
: fields and took a theka of the village in which 
they were situate, Neill, J. ©., held there 
was no merger, remarking: — 

“As malik-magbuza of certain fields the 
plaintiff's rights thereto were wholly 
distinct from his rights as thekadar 
and he no more lost them than he 
would have lost any tenant-right 
he might have had in fields prior to 
his taking the theka.” 

Andin Dwarka Pershad v. Tulsee Ram (4) 
Ismay, J, ©., recognized the principle, em- 
bodied in section 37 of the Central Provinces 
Tenancy Act, 189%, that a thekadar shall 
emerge from his theka with his pre-existing 
rights unimpaired. The same principle was 
applied in Kallu v. Diwan (5) to a case where 
a tenant took a mortgage from his landlord 
of land comprised in his holding: in such a 
ease the effect ofthe mortgage is merely to 
render the tenant-right dormant, the parties 
on redemption reverting to their former posi- 
tion. In Englishlaw it would seem that 2 
case like the presentis one not of ' merger” 
but of “suspension”. The latter term is thus 
defined i in Siroud's Judicial Dictionary :—— 

“Suspense i in legal understanding i is taken 
when a seignory, rent ............ A 
by reason of unity of possession of 
the seignory, rent, etc., and of the 
land out of which they issue, are 
nob zn esse for a time, et tunc 
dormiunt, but may be Hee or 
awaked." 

So in Burton v. Barclay (6), Tindal, L, C. J. 
88id:— 

“Suspeokión, which is a partial 
extinguishment, takes placee only 
where the rent or other profit 
issuing from lands comes to him 
who has possession of the same land 
for a time only.” 

Another instance will be found in Thomas 


v. Thomus (7): an easement is “ suspended" 
(1) No. 162 Digest of Civil Rulings issued in 1877. 
(2) No. 235 Digest of Civil Rulings issued in 1877. 
(3).8.C. P. L. R. 61 at p. 62. 

(4) 10 C. P, L. R. 108. = 
(85) 24 A. 487. 
(6) 9 L. J. (o. s.) C. P. 231 at p. 239; 7 Bing 745; 5 

M. and P. 785. 

(7) 41 R. R. 678 at p. 684; 2 Cr, M. and R. 34—41; 

1 Gale 01; 5 Tyr, 804; 4 b. J. (N. s.) Ex, 179. 
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as long as the same person havinga term of 
years inthe land a qua anda fee-simple in 
the land zw qua isin possession of both, and 
it revives on the cessation of the unity of 
possession. On the cessation of the mortgage 
in the present case, the right of the 
mortgagor to recover rent from the mort- 
gagees in respect of the leased land revived, 
and this revival necessarily involves the 
restoration to activity of the tenant-tight. 
Moreover, it is certain that in England there 
would in any view be ro merger; for by 
taking a lease of certain fields on the very 
day he took a mortgage of proprietary rights, 
the plaintiff clearly indicated his intention of 
continuing as lessee of the fields on redemp- 
tion of the mortgage. In Lewin's "Law of 
Trusts” (page 936, 12th edition) the law is 
thus laid down: — 

“At law merger is the necessary con- 
sequence of the union of two estates 
in the same person in the same 
right, but in equity two estates 
without any intervening interest 
may meet in the same person in the 
same right without merger, and, on 
the other hand, though the estates 
are separated by an intervening 
interest, merger may take effect, 
The principle by which the Court 
is guided is the intention; and in 
the absence of express intention, 
either in the instrument or by 
parol, the Court looks to the benefit 
of the person vn. whom the two estates 
become vested." 


This statement of the law was quoted with 
approval by Farwell,J., in Ingle v. Vaughan 
Jenkins(8). 1 find nothing in section 111 (4), 
Transfér of Property Act, to help the 
appellant here. That clause provides that 
a lease of immoveable property determines in 
case the interests of the lessee and the lessor 
in the whole of the property become vested 
atthe same time in the same right. The 
lessor in the present case retained the right 
of ownership when she effected the mortgage, 
and so all her interests did not vest in the 
lessee. For all these reasons, I hold that the 
plaintiffs’ tenant-right in the feelds leased to 
them was not permanently affected by the 
mortgage: it merely remained -dormant or in 


(8) 69 L. J. Ch. 618 at p. 619; 2 Ch. 368, 48 W. R. 
684; 83 L. T. 156, 
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suspension so long as that trangaction held. 
good. 

Lastly, it. is contended that the lower 
Appellate Court was wrong in declining to 
treat the Revenue Inspector’s finding that, 
the appellant was tenant, nob sub-tenant, of 
the land in dispute as evidence. I think the 
finding, as recorded in the village khasra, was 
clearly evidence uuder section 35, Indian. 
Evidence Act. But this conclusion cannot 
help the appellant, for the finding in question 
was upset by the Superintendent of - Land 


upon him by rules 64 and 65 of Appendix I 
to Revenue Book Circular III-i. The lower 

Appellate Court has, ‘therefore, rightly held 

that even if the Revenue Inspector’s report 

be taken into consideration, itis deprived cf’ 
force by the decision of the Superintendent of 

Land Records. 

The appeal fails on all points and is dis- 
missed with costs. In the Courts below costs. 
will be borne as already ordered. 

Appeal dismissed, 





(s. c. 13 Bom, L. R. 1057.) 
BOMBAY HIGH COURT. 
Civin ApPgan, No. 46 or 1910. 

August 30,1911.  : 
Present:-—Sir Basil Scott, Kr., Chief Justice, . 
‘and Mr. Justice Batchelor. 

BAGAS UMARJI MIYAJI—APPELLANT 
versus 


NATHABHAI "UTAMRAM— RESPONDENT. 

Limitation Act (XV of 3877), Sch II, Art. 134— Mort- 
gage—Tronsfer by mortgagee— Transfere: ces rights— 
Interpretation of Statutes— Legislative recognition of 
judicial exposition by later enaciment— Limitation Act 
(IX 1908), Sch. I, Art. 184 —Precedent—Judgment— 
Construction. 

; A mortgage was effected prior to 1854. In 1894 
the representative-in-title of the mortgagee, claim- 
ing to be absolately entitled, mortgaged the land with 
possession to ‘the predecessor-i in-title of A. More than 
12 years later, the plaintiff sued to redeem the mort- 
gage of 1854. 4. claimed, as against the - plaintiff, . 
the interest of a mortgagee by virtue of his adverse 
possession under Article 134 of the Limitation Act: 

Held, that, before the plaintiff could recover 
eee of property, he was-bound to redeem A. 
also 

Yesu Ramji ko oes v. “Balkrishna Iakshman, 15 B. 

584; Maluji v. ‘Fakirchand, 22 B. 225; Ram Chandra 
v. Sheikh Mohidin, 23 B. '614, followed. 

Abhiram Goswami v. Shyam Oharan Nandi, 36 
I. A, 148; 11 Bom, L. R. 1234, 10 C. L. J. 284; (P. C.) ` 
6 A. L, J. 857; 36 C. 1003; 19 M. L. J. 580; 14 C. W. 
N. 1; 4 Ind, Cas, 449, explained ; 
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Article 184 of the Limitation Act, 1877, was intend- 
ed to give protection to all transferees for value 
including mortgagees. The soundness of this view 
has received” Legislative recognition by the altera- 
tion in language “of Article 134 as it appears in the 
Limitation Act of 1908. 

- Swift-v. Jewsbury, (1874) 9 Q. B. 301, at p.312; 
43 L. J. Q. B. 56, 30 L. T. 31; 22.W. R. 319; Marsis 
v. London General Omnibus Company (1883) 12 Q. B. 
D. 201; 50 L. T. 687; 32 W. R. 416, relied upon. : 

? Every judgment, should be read as- applicable 
to the particular facts proved and assumed to be 
proved, since the generality , of the expressions, that. 
may be found therein are not intended to be exposi- 


` _ tions of the whole law, but are governed and quali« 


Records in ihe,performance of the duty laid, ' fled by the'particular facts of the case dealt with. 


` Quinn v. Leathem, (1901) A. C. 495, at p. 500, 70 Le 
J. P. C. 76; 85 L. T. 289; 50 W. R. 139; 65 J, P. 708; 
17 T. L. R.4749, relied upon. . ` 


Appeal from order against the decision of: 
the District Judge, Broach, in Appeal No. 90 
of 1908, reversing the decree passed by, and 


remanding the case to, the first Class Sub- . 


ordinate Judge of Broach,,in Suit No. 808: 
of 1966. 
Mr. Branson, (with him Mr, G. K. Parekh) , 


' for the Appellant. 


Mr. D. A. Khare, for Hespoadents Nos. 1 
to 4. 

Mr. Ratanlal Ranchhoddas, for Respon dents 
No. 2. 


.Judgment.- Tbe main facts of the 
case are that the plaintiff Seeks to redeem a 
mortgage effected prior to 1854, The re- 
presehtatives-in-title of the mortgagee, , claim- 
ing to be absolutely entitled, mortgaged the 
land with possession to the fifth defendant's 
predecessor-in-title, Achratlal Govandas, in: 
1894. This suit was filed more than twelve. 
yearslater and the ffth defendant claims as, 
agairst the plaintiff the interest of a morte 
gagee by virtue of his adverse possession 
under Article 134 of the Limitation Act. 
The lower Appellate Court has upheld this 
contention, which is supported by the autho- 
rity of three judgments of this Court: Yesu 
Ramji Kalnath v. Balkriskna Lakshman (1); 
Maluit v. Fakirchand (2) and Ramchandra Ve, 
Sheikh Mohidin (8), in all of which a mort. 
gagee fromi one who professed to hold abso- 
lutely was held to be a purchaser. for valu- 
able consideration within the meaning of the 
Article. It is contended for the respondents 
upon cross-objections that this interpretation 
of Article 134 is inconsistent with the judg. 

(1) 15 B. 588. 


(2) 22 B. 225. - 
(8) 23 B. 614.: 
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ment of the Judicial Committee in Abhiram 
Goswami v. Shyama Charan Nandi (4). In 
that case their Lordships were considering 
the applicability of the Article to a person 
claiming a title by adverse possession under 
a permanent lease. The distinction between 
a leasehold and an absolute interest was 
pointed out and the conclusion arrived at 
was that their Lordships were unable to give 
to the Limitation Act the wider interpreta- 
tion adopted by the High Court at Calcutta 
and to treat the lessee as a purchaser under 
Article 184 of the Act of 1877. The pur- 
chaser, their Lordships said, must be the pur- 
chaser of an absolute title. 

The question is whether this expression of 
Opinion should be treated as overruling the 
Bombay decisions on titles based upon ad- 
verse possession as mortgagees. 

First, it is necessary to bear in mind the 
observations of Lord Halsbury in Quinn y. 
Leathem (5) that every judgment must be 
read ds applicable to the particular facts 
proved and assumed to be proved since the 
generality of the expressions that may be 
found there are not intended to be exposi- 
tions of the whole law but governed and 
qualified by the particular facts of the case 
in which such expressions are to be found. 

This caution is particularly necessary in 
the present connection because it appears 
from the report in Abhiram  Goswamj v. 
Shyama Oharan Nandi (4) that none of the 
cases in which a mortgagee has been treated 
as a purchaser for value within the meaning 
of Article 184 were referred to in argument 
or in the judgments of the High Court or the 
Judicial Committee. 

On the other hand, in confirmation of the 
conclusion arrived at in the Bombay cases 
we have referred to, it is permissible to note 
the altered wording of Article 134 as it ap- 
pears in the Limitation Act of 1908. “For 
the words of Article 134 of the Act of 1877 
“and afterwards purchased from the trustee 
or mortgagee for a valuable consideration” 
are substituted the words "and afterwards 
transferred by the trustee or mortgagee for 
a valuable consideration” —this we take to be 
a legislative recognition of the soundness 


of the view that the Article was intended to 
(4) 36 I. A. 148; 11 Bom. L. R. 1234; 10 C. L. J. 
284; 6 A. L. J. 857; 36 C. 1003; 19 M. L, T. 630; 14 C. 
W. N. 1; 4 Ind. Cas. 449. 
(5) (1901) A. C. 495 at p. 506; 70 L. J. P, C. 76; 85 
L. T, 289; 60 W. R. 139; 65 J. P. 708. 
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give protection to all transferees for value 
including mortgagees. In support of the 
reference to the later Act as a legislative 
exposition of the earlier one we may refer to 
Swift v. Jewsbury (6) and Morgan v. London 
General Omnibus Company (7). It is also 
material to observe that in the very recent 
case of Shri Ishwar Shyam Chand Jiu v. Ram 
Kanai Ghose (8) Lord Macnaghten, iu de- 
livering the judgment of the Judicial Com- 
mittee, said with reference to the case of 
Abhiram Goswami v. Shyama Oharan Nandi 
(4): “Whatever might have been the in- 
clination of their opinion if the matter had 
been res integra, ib seems to their Lordships 
that they would not be justified in reviewing 
on an ev parte application the considered 
judgment of the Board delivered after full 
argument. They will, therefore, simply 
follow the decision in Abhiram Goswami v. 
Shyama Charan Nandi (4). They do so 
with the less hesitation because the langu- 
age of the Article under discussion in that 
case and in this has been altered by sukse- 
quent legislation". - 

In our opinion the cross-objection fails for 
the above reasons. 

We see no cause to interfere with the re- 
mand order which is appealed against. We 
dismiss both the appeal and the cross-objec- 
tion with costs on the parties respectively 
preferring them. 

Decree confirmed. 

(6) (1874) 9 Q. B. 301, at p. 312; 43 L. J. Q. B. 56; 
80 L. T. 31; 22 W. R. 319. 

(7) (1883) 12 Q.B.D. 201; 50 L.T. 687; 32 W.R. 416. 

(8) 18 Bom L. R. 421; 10 Ind. Cas. 683; 33 A. 


526; 14 C. L. J. 238; (1911) *2. M. W. N. 281 (P. C.); 
15 C. W. N. 437; 9 M. L, T. 448; 8 A. L J. 528. 





(s. c. 8 A. L, J. 1185.) 
ALLAHABAD HIGH COURT. 
-Seconp Civiu AppsAL No. 1019 or 1910. 
July 26, 1911. 
Present: —Mr. Richards, K. C., Chief Justice, 
and Mr. Justice Tudball. 
HUKAM SINGH AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
versus 
THAKUR DAS AND OTHERS—aDEFENDANTS 


— RESPONDENTS. 

Pre-emption— Custom or contract Wajid-ul-arz — Con- 
struction—Purchase by several vendees of specified shares 
—dAbutement of suit in respect of one vendee—Suit 
against other vendees loes not fail—Divisible sale, 
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The Wajib-ul-arz of 1860 in respect of a village pro- 
vided:— 5 

“If any co-sharer wishes to transfer his proprietary 
rights by sale or mortgage, first let him transfer ib to 
a real brother or a near brother or to other co-sharers, 
and in case they refuse or decline to pay the proper 
price, theowner may transfer to whomsoever he 
pleases.” The later Wajib-ul-arz of 1870 distinctly 
gave a right of pre-emption first of all to a real 
brother, then to a near brother and then to other co- 
sharers, in the village: 

Held, that any ambiguity in the first Wajib-ul-arz 
wascured and explained away by the later Wajib-ul-arz 
and upon the unrebutted evidence of the Wajib-ul-arz 
the Court was bound to hold that & custom of pre- 
emption prevailed. : 

Returaji Dubain v. Pahalwan Bhagat, 33 A. 196; 7 
Ind. Cas. 680; 7 À. L. J. 1040, followed. 

In the case of a purchase by several vendees, where 
each purchased a separate, specified and divided share, 
one of the vendees died and as his representative was 
not brought on the record within the prescribed period, 
the suitfor pre-emption in respect of his share 
abated: 

Held, that the suit did not thereby abate in respect 
of the shares purchased by the other vendees. 

Habibullah v. Achaibar Pandey, 4 A. 145; Arzani: 
Baksh v. Shere Ali, (1892) A. W. N. 79, distinguished. 

Second appeal from a decree of the Dis- 
trict Judge of Meerut, confirming that of 
the Additional Munsif of Ghaziabad. : 

Mr. A. P. Dube, for the Appellants. 

Mr. A. H. O. Hamilton, for the Respond- 
ents. 4 

Judgment.—This appeal arises out 
of a suit for pre-emption. The plaintiffs 
alleged that they were co-sharers in the 
same mahal as the property sold and that 
they were relations of the vendor. They 
adduced in evidence the Wajtb-ul-arz of 1870. 
This distinctly gives a right of pre-emption, 
first of all to a real brother, then to a near 
brother, and then to dther co-sharers in the 
village. The defendants disputed the rela- 
tionship alleged by the plaintiffs. They 
adduced in evidence the earlier Wajzb-ul-arz 
of 1860. "This Wajtb-ul-arz is translated in 
the judgmént of the District Judge, as fol- 
lows:— If any co-sharer wishes to transfer 
his proprietary rights by.s8ale or mortgage, 
first let him transfer it to a real brother or a 
near brother or to other co-sharers and in 
case these refuse or decline to pay the proper 
price, the owner may transfer to whomso- 
ever he pleases." The Courts below have 
dismissed the plaintiff’s claim on the ground 
“that there wis no custom. 

Having regard to the Full Bench decision 
in the case of Rituraji Dubain v. lahalwan 


Bhagat (1), we think that upon this evidence 
(1) 33 A. 196;7 A. L, J, 1040; 7 Ind, Cas. 680. 
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uurebutted, the Court was bound to hold 
that a custom of pre-emption prevailed. 
We think also that any ambiguity in the 
first Wojtb-ul-arz was cured and explained 
away by the later [Vajib-ul-arz. We think 
that the custom proved does give a prefer- 
ential right to nearer relation or a real bro- 
ther over a more distant relation or co- 
sharer. We think, therefore, that the dec- 
rees of the Courts below were wrong. 

. A preliminary point was raised on behalf 
of the respondents. It appears that after 
the decree of the Court below Amin Chand, 
respondent No. 6, died. The sale was made 
to three groups of persons. Chunni took 
one-third of the property; Ram Lal took one- 
third; andthe defendants Nos. 4,5,6 and 7 took 
the remaining third. The appeal was filed 
either in ignorance or disregard of the death 
of Amin Chand. An application was made 
long after time to bring his heirs on the 
record. This application was refused. Iù 
js contended on behalf of the respondents 
that there cannot be a partial pre-emption 
and that, inasmuch as pre-emption cannot 
now be allowed in respect of the third pur- 
chase by Malkhan, Hoshiyar, Amin Chand 
and Jahangir, that the appeal must fail al- 
together. Reliance is placed upon the ruling 
in Habibullah v. Achaibar Pandey (2). That 
was a case in which there was a joint and 
indivisible purchase.’ The plaintif had 
omitted to make one of the purchasers a 
party until after limitation had expired, It 
was held that pre-emption could not be 
allowed and the reason given by the learned 
Judges is that the sale was & joint and in- 
divisible sale. In the present case each 
group of vendees bought a separate and di- 
vided third share. The purchase-money is 
alleged to have been Rs. 900.0.0, but, of 
course, there is no difficulty whatever in ape 
portioning the purchase-money where each 
group of purchasers purchased an equal un- 
divided share. We think that the ruling 
cited does not apply. The case of Arzani 
Baksh v. Shere Ali (8) is also cited by the 
respondents. The report is a very short 
‘one and does not show whether the purchase 
was joint and indivisible or nob. We think 
that there was nothing to prevent the sale 
in question being carried out by three sepa- 
rate deeds if the parties had so desired. If 

(2) 4 A. 145. 
(3) (1892) A. W. N. 79, 
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they had been carried out by three separate 
deeds, the plaintiffs would clearly have been 
entitled to bring a suit for pre-emption in 
respect of any one of the purchases. We, 
therefore, think that, notwithstanding that, 
the suit must fail with regard to the share 
purchased by Malkhan, Hoshiyar, Amin 
Chand and Jahangir; there is no reason why 
the plaintiffs should not succeed against 
Chunni and Ram Lal, provided they prove 
their case. 

It is, however, necessary, for the proper 
disposal of the case, that we should remand 
certain issues to the Court below. The first 
issue is: — 

Have the plaintiffs a preferential right to 
purchase first as against Chunni and secondly 
as against Ram Lal? 

And secondly, what was the true consider- 
ation for the sale-deed? 

The Court may take any additional evi- 
dence which it thinks necessary. On return 
of the findings, ten days will be allowed for 
filing objections. 

: . Issues remitted. 





A (s. c. 7 N. L. R. 146.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Civin Revision No. 5-B or 1911. 
August 24, 1911. 
Present: —Mr. Stanyon, A. J. C. 
HASANKHAN-—APPLICANT 
versus 
JASRA J—NON- ÀPPLICANT. 


Civil Procedure Code (Act V of 1908), O XX, v. 4— 
Judgment—Small Cause Court—Points for determina- 
iion not ascertainable—No legal decision —Abbreviations. 

The requirements of Order XX,rule 4, Civil Proce- 
dure Code, are imperative and a judgment which 
omits to supply them is not a legal decision. E 

A judgment of a Court of Small Causes which omits 
to specifically set out the points for determination, 
or from the terms of which such points cannot be 
readily ascertained, is not a legal decision of the suit, 


Revision against the decree of the Judge, 
Small Cause Court, Ellichpur, dated the 
16th December 1910. 

Mr. P. S. Kotwal, for the Applicants. 

Mr. G. L..Subhedar, for the Non-applicant 

o. 1. 

à Judgment.-— The learned Counsel for 
the non-applicant has very candidly and pro- 
perly conceded that he cannot support the 
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judgment of the Court of Small Causes in 
this case. A re-produetion of the so-called 
judgment will sufficiently demonstrate the 
soundness of that view. It reads thus:— 

“There is no proof that the items in suit 
were purchased for defendant or by him, 
There ia no separate khata for defendants Nos. 
2 and 3, and it appears from the statement of 
defendant No. 3 that all articles purchased by 
defendant No. 3 for himself were also debited 
in the kkata of defendant No. 1.' The defen- 
dant No. 8 has admitted most of the items. 
He has not proved that he ceased to deal with 
plaintiff after 8th December 1907: 
discharge defendant No. 1 and give plaintiff a 
decree against defendants Nos. 2 and 3.” ' 

In re-produéing the above, I have elongated 
abbreviations which are out of place in a for- 
mal judgment and which add to the coafusion 
already caused by the terms in which the 
Judge saw fitto decide this case. 

The demand of form, which the Code of 
Civil Procedure, 1908, imposes on the judg- 
ment of a Court of Small Causes,” is one 
which any Judge can understand -and easily 
follow. Order XX, rule 4, lays down that such 
a judgment “need not contain more than 
the points for determination and the decision 
thereon". But these requirements are impera- 
tive, and no judgment which does not supply 
them is a legal decision of the case. They are 
intended to ensure (1) that the Court shall 
understand the pleadings and obtain a‘ grasp 
of every issue on which the parties invite its 


' decision, and (2) that the Court shall decide 


every necessary issue. Inregular suits issues 
are framed for the above purpose, and‘ also as 
a guide to the parties in adducing evidence. 
But ina Small Cause Court the evidence is 
called in anticipation of issues, and the points 
for determination appear for the first time in 
the judgment. They are demanded there to 
show thatthe Judge has understood the case, 
and also to make clear what it is that-he has 
decided. 

It is obvious that the judgment in the pre- 
sent case violates these simple provisions. I 
do not suppose the Judge himself could 
understand it now. Certainly, no one else 
ean doso. I hold that nojudgment of a Court 
of Small Causes which does nòt specifically 
set out the points for determination, or from 
the terms of which such points‘ cannot be 
readily ascertained, is a legal ‘decision of the 
suit. 


T shall ' 
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SECRETARY OF STATE v. TAZIM-UN-NISSA. 


T sét aside the judgment and decree in this 
case and remand the case fora fresh trial 
and legal decision. ^ I make no Order as to 
the costs of this revision. | 

. Case remanded. 


“+ (8.0.8 A. L. J. 1148.) 
* ALLAHABAD HIGH COURT. 
Civi, Revision No. 59.0r 1911. 
July 31, 1911. 
. Presenj: —Mr. Justice Chamier. 
Tan SECRETARY or STATE ron INDIA 
— APPLICANT 
versus 


TAZIM-UN-NISSA— Opposite Party. 

- Civil Procedure Code (Act V of 1908), O. XXXIII, vr. 
5,6 —Application to sue in forma pauperis—Government 
Pleader, right to cross-examine applicant's witnesses — 
Government a party to proceedings—Right to produce 
evidence. 

The Government Pleader is entitled to cross-examine 
the witnesses of a person produced in support of his 
application for permission to sue as a pauper. 

. The Government Pleader is also entitled to produce 
evidence to oppose such application or to support his 
own application that the applicant is nob a pauper. 

- Under rule 6, Order XXXIII, Civil Procedure Code, 
the Government is to be deemed to be a party to the 
proceedings in which is decided whether the appli- 
cant is a pauper or nob. 


Revision against the order of the Sub. 
ordinate Judge of Shahjahanpur. 

Mr. A. E. Ryves, for the Petitioner. 

Mr. Muhammad Ishaq, for the Opposite 
Party. 


Judgment.—tThe respondent in this 
case applied for permission to sue as a pauper. 
The Court having seen no reason to reject the 
application on any of the grounds stated in 
Order XXXIII, rule 5, fixed a date under 
rule 6 and gave notice to the Government 
Pleader. The respondent appeared, so also did 
the Government Pleader. The Court declined 
to allow the Government Pleader to cross- 
examine the witnesses produced by the re- 
spondent to prove that she was a pauper. 
The ground of refusal is that the Govern- 
ment was not a party to the proceed- 
ing. The Court also referred to rule 13 
of the same Order as showing the pur- 
poses for Which the Government is to be 
deemed to be a party to the suit brought by a 
pauper. Rule 13 appears to me to have no 
bearing whatever on the case. Rule 6 requires 
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the Coart to issue notice to the Government 
Pleader, and is quite clear that on the date 
fixed, the Government Pleader is entitled to 
produce evidence to show thab the applicant 
is nota pauper. Similarly, underrule 9 the 
Government Pleader may apply tothe Court 
to dispauper the plaintiff, and he may produce 
witnesses in support of his application. It 
seems to me quite clear that the Government 
Pleader, in a proceeding under rule 6, is en- 
titled to cross-examine the witnesses of the 
applicant, and that under rule 9 the applicant, 
the plaintiff in the suit, is entitled to cross- 
examine the witnesse® produced by the 
Government Pleader. Rule 6 makes it quite 
clear that the Government is to be deemed to 
be a party to the proceedingsin which it is 
decided whether the applicant is a pauper or 
not. It has been the: invariable practice to 
allow the Government Pleader tocross-examine 
the witnesses produced by the applicant in 
such cases, and I have no doubt that the 
practice is correct. The Court below was 
wrong in refusing to allow the Government 
Pleader to cross-examine the plaintiff's 
witnesses. I must, therefore, order a further 
inquiry. I set aside the orderof the Court 
below and direct that afresh inquiry be held 
in which the Government Pleader must be 
given an opportunity of cross-examining the 
witnesses. I make no order as to costs. 


Rule made absolute. 





(s. c. 7 N. L. R. 147.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Crviz Aresar No. 45 or 1910. 
July 6, 1911. 
Present: —Mr. Batten, A. J. C., and 
Mr. Stanyon, A. J. C. 
BALLABHDAS-—APPESLLANT 
versus 
DALIPSINGH —RESPONDENT. 

Waiver—Estoppel —Instalment-decree —Default —Pa: - 
ment and acceplance of overdue instalments — Waiver, 
a question of conduct—Ewiguity of debt depending on 
two successive defaults —First dejault condoned by 
waiver—Default cannot be revived by succeeding defaults. 

In regard to rights which are at the option of 
the creditor, there is no distinction as to the law of 
waiver and estoppel between bonds and decrees. If 
it lies with the creditor, upon default of payment 
of interest by instalments, to call up, or abstain from 
calling up, the principal debt, then, for the purpose 
of deciding whether or not waiver or estoppel hag 
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Suspended or destroyed that option, it is immaterial 
whether the transaction rests on an instalment-bond 
or an instalment-decree. 

It is a fundamental proposition of law that payment 
and acceptance of overdue instalments cannot by 
themselves prove waiver. Estoppel and waiver are 
“questions of conduct and must necessarily be deter- 
mined on the facts of each case. 

If each of the parties has by his acts intentionally 
caused the other to believe that the payment was a 
regular satisfaction of the obligation andthe parties 
have acted on that belief, neither can afterwards 
deny the regularity. 

Ram Chandra v. Keshobati, 36 C. 840; 2 Ind. Cas. 
936; 10 0. L. J. 5; 6 A. L. J. 617; 6 M. L. T. 1; 11 
Bom. L. R. 765; 13 C. W. N. 1102; 19 M. L. J. 419. 

Norton v, Wood, 32 R, R. 181; 1 Russ. and My), 
178, followed. 

Where a creditor’s right to callin the whole debt 
depends on two consecutive instalments, and the first 
default has once been condoned by waiver, ib will 
not, in the absence of express agreement, be revived by 
the occurrence of any succeeding default. No condi. 
tional waiver of the first default can take place with- 
out express agreement. 


First appeal against the decree of the Dis- 
trict Judge, Hoshangabad, dated the Gth 
January 1910. 

Messrs. F. W. Dillon, and J. Mittra, for the 
Appellants. 

Sir Bipin Krishra Bose, for the Respond- 
ent. 


Judgment..-In a suit brought by the 
plaintiffs against the defendant, the parties 
arrived at a compromise, in accordance with 
which the Courtofthe Civil Judge (now the 
District Court) of Hoshangabad passed a 
decree onthe27th July 1901. Under this decree 
the defendant was requjred to pay Rs. 67,300 
plus costs of the suit with interest thereon ab 
5 annas per cent. per month from the 22nd 
July 1901 till re-payment. The interest was 
payable annually on Sawan Sadi7th, caleulat- 
ing from that date in Sambat 1958—22nd 
July 1901; and the prinepal was to be paid 
off on Sawan Sudi 7th, Sambat 1973. If 
default was made in respect of any one insjal- 
ment, i6 was to carry compound interest from 
ihe date of default, and the judgment-debtor 
could pay it together with the next succeeding 
instalment. In the event of .default in pay- 
ment of principal or of two consecutive 
defaults in interest instalments, the decree- 
holders were to become entitled to a fore- 
closure order absolute. 

It will be seen that the first instalment of 
interest was payable on Sawan Sudi 7th, 
Sambat 1959 and subsequent instalments on 
each succeeding Sawan Sudi 7th up to and 
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including Sawan Sudi 7th, Sambat 1973. At 


the same time, these instalments were to bo 


calculated annually from 22nd July 1901. 
This short-sighted use of a fixed date of the 
Gregorian Calendar for calculating annual 
interest, and ofan annually shifting vernacu- 
lar date for payment of the same, naturally 
resulted in confusion and difficulty. 

The judgment-debtor appears to have made 
ita rule to'run his period of grace as finely 
as possible, making his payments for 6wo 
years at a time, and just saving the con- 
sequences of default provided by the decree. 
Thus, on the 21st July 1903, he deposited 
Rs. 5,331-2-0, being two instalments of in- 
terest, and Rs. 98-2-0 compound interest on 
the first of them. These instalments were 
respectively payable on Sawan Sudi 7th, 
Sambat 1959—10th Angust 1902, and 
Sawan Sudi "7th, Sambat 1960—830th July 
1903. On the 6th August 1903 one 
Harnamsingh, the agent of the decree- 
holders, objected, claiming that the sum 
amounted to Rs. 5,475, and not 
Rs. 5,331-2-0. This difference arose from 
the calculation by the decree-holder being 
made each year up to Sawan Sudi 7th: but 
the Judge who had passed the decree held 
the decree-holders’ interpretation thereof 
to be wrong, and the calculation of the 
judgment-debtor to be correct. This decision 
was made inter parteson the 29th August 
1908, and is now conclusive as to the point 
involved. Onthe 4th September 1903, the 
decree-holders’ agent passed a receipt for an 
order onthe Hoshangabad Treasury for pay- 
ment of Hs. 5,831-2.0. That disposed of the 
first two instalments. ° 

Again, on the 19th July 1905, the judg- 
ment-debtor deposited Rs. 5,331-20 in 
payment ,of the 3rd and 4th instalments, 
respectively, due on Sawan Sudi 7th, Sambat 
1961=17th August 1904 and Sawan Sudi 
7th, Sambat 1962—7th August 1905 plus 
éompound interest on the former. On the 9th 
August 1905, Jamnaprasad, agent of the 
decree-holders, applied for payment of the 
same, and payment was accordingly made 
and acknowledged by a receipt dated 10th 
August 1905. 

Next, on the 18th July 1907, a third 
deposit of Rs. 5,331-2-0, ealeulatéd as above, 
in payment of theb5th and 6th instalments 
(payable on Sawan Sudi 7th, Sambat 1963 
=28th July 1906 and Sawan Sudi 7th, Sambat 
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compound interest on the former, was made 
by the judgment-debtor; payment thereof 
was applied for on 24th July 1907, by 
Harnamsingh, the said agent of the decree- 
holders, and made and acknowledged on 26th 
July 1997. 
We now come to the two instalments in 
' respect of which have taken place the pro- 
esedings giving rise to this &ppesl The 
7th tnstalment of interest was due on 
Sawan Sudi 7th, Sambat 1965,—4th August 
1908 and comprised interest from 22nd July 
1907 to 22nd July 1908. On the 8th 
“August 1908, the judgment-debtor deposited 
Rs. 2,621-7-0 in Court, accompanied by an 
“application of which the material parb has 
been translated thus:— 
' "Under the decree of this Court in Suit 
No, 61 of 1900, dated 27th July 
1901, I beg to deposit for payment 
to the plaintiffs, Rs. 2, 616.8-0 on 
account of interest from 21st July 
1907 to 21st July 1908 and Rs. 4-15-0 
on account of compound interest 
from 21st July 1908 to this date, or 
Rs. 2,621-7-0 in all.” 
The fact of this deposit being at once re- 
ported to the Judge, he directed issue of 
notice to the decree-holders. On the 3rd 
September 1908, Harnamsingh above-men- 
tioned appeared for them, and the Judge 
recorded: — 

"Decree-holder by agent Harnamsingh. 

Deeree-holder is willing to take the 
money. He may draw ib from the 
deposit." 

On the following day—the 4th September 
1908—Harnamsingh presented a written 
yee in the follwing terms (translat- 
ed):— 

"The judgment-debtor has deposited in 
Court money to be paid to the 
decree-holders, an order for which 
was passed on 3rd September 1908. 
Itis, therefore, prayed that a voucher 
may issue.” 

This application was laid before the Judge 
on the 10th September 1908, and he at 
once ordered payment, which was made by 
issue of a (Treasury order on the 12th 
September 1908. There is no doubt that, 
rightly or wrongly, 
was satisfied that the delay of four days 
in payment of the 7th instalment had been 
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condoned, and that no default stood to his 
debit. Under this impression he reverted 
to his procedure of praying once in two 
years, and made no deposit in 1909 against 
the Sth instalment, which fell due on Sawan 
Sudi 7th, Sambat 1966=23rd August 1909. 

On the 12th October 1909, an application 
was filed on behalf of the decree-holders, 
the sum and substance of which was that 
default had been made in payment of thein- 
stalments of Sambat 19651908 and Sambat 
1966=1909. Erroneous computation of come 
pound interests on previous instalments 
was also averred— being in effect an attempt 
to re-open the question decided on 29th 
August 1908, as already stated—and it was 
prayed that the whole debt be declared 
exigible, and a decree absolute for foreclosure 
be passed in respect of it. The District 
Judge made an order, on the 19th October 
1909, directing the issue of a notice to the 
‘defendant.’ He duly appeared, and, on 
26th November 1909, a written response was 
filed on his behalf. Issues were subsequently 
framed, and, after much argument and 
several adjournments, the decree-holders’ 
application was dismissed on the 6th Janu- 
ary 1910, the learned District Judge holding 
that, by accepting payment of the sum ten- 
dered on the 8th August 1908, in satisfaction 
of the 7th instalment, the decree-holders were 
estopped from urging any default of that in- 
stalment, and that, although there had been 
default in payment of the 1st, 3rd, 5th and 8th 
instalments, there had not been, at any time, 
two consecutive instalments in default, and, 
therefore, the decree-holders’ contingent right 
to a foreclosure decree absolute had not: 
vested. As to the alleged erroneous calcula- 
tions of interest, the District Judge held the 
point concluded by the decision of 29th 
August 1903, made by his predecessor who 
had passed the decree. The decree-holders 
have now made present appeal, and the case 
of each party was well argued before us: 

It was contended that the mere acceptance 
of an overdue instalment did not amount to 
waiver, that every waiver imports a fresh 
agreement between the parties. In support of 
this reference was made to Hurronath Roy v. 
Maheroolah (1) Mumford v. Peal (2) and 
Kankuchand v. Rustomji (8). It was then 

(2) 7 W. R. 21; B. L. R. Sup. Vol. 618, 

(2) 2 A. 857. 

(3) 20 B. 109 at p. 113, 
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urged, with considerable .plausibility, that 
when the instalment of 1908 was accepted 
notwithstanding default, the deoree-holders 
had no ‘alternative, because it had no active 
operation asa default until the succeeding 
‘year disclosed whether or not the consecutive 
defaults -necessary to alter the position of the 
parties would take place. Being thus bound 
to await events the decree-holders accepted 
the money due to them. But, it was argued, 
they did not give up the embryo of their 
right to foreclose caused by the first default. 
The learned Counsel quoted Guman v. Bhiku 
(4) and JDulsook,v. Chugon (5) and urged 
that waiver could “he of contractual, and not 
of decretal; rights. The cases of Balaji v. 
Sakharam (6) and of Shib Dat v. Kalka 
Prasad (7) were also referred to. It was 
further contended that, although the very re- 
- cent case of Kashiram v. Pandu (8) seemed 
‘against appellants, it was not really so, since 
it affirmed the proposition that payment 
and acceptance of overdue instalments can- 
not by themselves prove a waiver. 

For the respondent strong reliance was 
placed on the Bombay case last cited. It was 
urged that every payment made was express- 
ly specified to be incomplete satisfaction 
of the amount due for interest on the date 
of payment, and was accepted without 
demur. The case of Ram Ohandra v. 
Keshobati (2) —a very recent decision of the 
Privy Council—was cited in support of the 
proposition that an acceptance of a payment, 
with a condition that it shall be taken as full 
satisfaction of the debt against which it is 
paid, binds the creditor. It was contended 
that, in‘ the present case, not only had the 
overdue instalment of interest for 1907-08 
been accepted, but also compound interest 
thereon expressly paid as compensation for the 
delay of four days in making payment. That 
acceptance constituted an abandonment of the 
potential right to call up the principale som 
raised by the default. For the establishment 
of this principle, reference was made to the 
case of Norton v. Wood (10). Emphasis 


(4), 1 B. 125, 

(5) 2 B. 356. 

(6) 17 B. 555 at p. 559. 

(7) 2 A. 448, 

(8) 27 B. 1. 

(9) 36 C. 840, 2 Ind. Cas. 935; 10 C. L. J. 1,6 A. L 
J. 617; 6 M. L. T. 1; 11 Bom. L, R. 765; 13 C. W. N. 
1102; 19 M, L. J 419. 

(10) 32 R. R. 181; 1 Russ, and Myl. 178. 
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was laid on the point that each payment was 
made in full satisfaction of one or more 
specified *«instalments, and not in general 
reduction of the debt; and by accepting such 
payments the decree-holders could not now 
set up the plea that any such instalment had 
not been satisfied. In this connection Hasin 
Khan v. Abdul Wahab (11) was cited before 
us. Certain other authorities were also | 
inentioned, hub it ia not necessary to detail 
them here. 

We have no doubt whatever as to the law 
on the subject. In regard torights which 
are at the option of the creditor, we. are 
unable to draw any distinction as.to the law 
of waiver and estoppel between bonds and 
decrees. If it lies with the creditor, upon 
default of payment of interest by instalments, 
to call up, or abstain from calling up, the 
principal debt, then, for the purpose of 
deciding whether or not waiver or estoppel 
have suspended or destroyed that option, 
it appears to usto be immaterial whe- 
ther the transaction rests on an instalment- 
bond or an instalment-decree. We concur in 
the view of the Bombay High Court that it 
is a fundamental proposition of law that pay- 
ment and acceptance of overdue instalments 
cannot by themselves prove waiver. Hstop- 
pel and waiver in such a matter are questioas 
of conduct, and must necessarily be deter- 
mined on the particular circumstances of 
each case. In Norton v. Wood (10), above 
cited, Lord Lyndhurst, L. C., said: “The 
question, whether payment of interest ten- 
dered after it is due, and accepted by the 
creditor, is or is not a regular paymert, is 
one which at law would be left to the jury.” 
‘As to the principle by which the Court 
should be guided in coming to the conclusicn 
‘of fact, we agree with the dictum of Jenkins, 
C. J., if Kashiram v. Pandu (8) that "the 
true view appears to be that, though there 
may be a failure to pay punctually under an 
instalment-decree, still the subsequent con- 
duct of the parties may preclude either of 
them from afterwards asserting that pay- 
ment was not made regularly and in satis- 
faction of the obligation under the decree”. 
We also concur in the further observation 
of the learned Chief Justice that the above 
view “is not far, if at all, remowed from an 
application of the doctrine of estoppel, for it 


would be but an elaboration of it to say that 
(11) 15 C. W. N. 10 at p. 13; 6 Ind. Cas. 138, 
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if each, of the parties has by his acts inten- 
tionally eaused the other, to believe that the 
payment was a regular satisfactjon of the 
obligation, and the parties have acted on 
that belief, neither can afterwards deny the 
regularity.” 
| [After applying the law as above stated 
to the facts of the case, their Lordships pro- 
ceeded:— ` ee 
* * * * * | *] 
TA question not raised before us was whe- 
‘ther, supposing the default in payment of the 
7th instalment to bave been condoned, it 
was not revived by the consecutive default 
in paymeyt df the 8th instalment. In a 
case where the exiguity of a debt depends 
on two consecutive defaults, a creditor might 
reasonably be willing to waiye the first of 
them on condition that it was not repeated. 
But such conditional waiver could only 
take plage under express agreement. We 
are of opinion that a default once condoned 
by waiver, will not, in the absence of express 
agreement, be revived by the occurrence of 
any succeeding default. No such agreement 
is alleged here, nor can it be implied fro 
the circumstances, : 
For all the above reasons, we hold that 
the decree holders in this case are now estop- 
ped from denying that the 7th instalment 
payable under the decree of 27th July 1901 
was regularly paid. Therefore, the case has 
- been correctly decided by the lower Court, 
and we dismiss this appeal with costs, in- 
cluding Rs. 50 allowed as Pleader's fees in 
this Court. 
s . Appeal dismissed, 





a! (s. c. 14 C. L. J. 489.) y 
CALCUTTA HIGH COURT. 
MISCELLANEOUS Civit APPEAL No. 351 
or 1911. 
August 4, 1911. 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Carndutf. 
SRINIVAS PROSAD SINGH—Jopauenr- 
DEBTOR——A PPELLANT 
. 5 tersus 
KESHO*PROSAD SINGH—Daecres. 
HOLDER— RESPONDEN'f. 


Appeal —Objection by respondent as to competency of 
appeal— Right to begin —" Relating to execution” whether 
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includes stay of execution —Ewecution of decree—Order in 
execution Appeal, test of —Interlocutory order— Decree 
—Üivil Procedure Code (Act V of 1908), ss. 2(2), 47 cl. 
(2), 51, O. XL, r. 1, O. XXI, r. 11,0. XLIII, v. 1 cl. (s) 
Receiver —Security— Appeal—HFinal appointment. 

: When the appellant’s right to appeal is challenged, 
the practice followed is io require the respondent 
at.the outset to indicate the grounds upon which 
his objection is based. ; 

The words “ relating to the execution” in section 
47 cl. (1) of the Civil Procedure Code are com- 
prehensive enough to include an order relating to 
the stay of execution, 

Every order, made in the course of execution 
proceedings, cannot be treated as involving a deter- 
mination of a question relating to the execution. 
An interlocutory order which decides a point of 
law arising incidentally is no& a decree within the 
meaning of section 2 of the Code of 1882. The test 
is, that the order is not an interlocutory order 
which- does not conclusively determine the rights 
of the parties in controversy in the execution pro. 
ceedings. 

In a case the Court dirceted that the decree-holder 
might be allowed to execute his decree on fulfilling 
certain conditions, as to the character of which the 
Court determined various questions, and called upon 
the decree-holder to comply therewith but tho decree- 
holder did not do so, so no order for execution was 
made, but the judgment-debtor nevertheless appealed 
against these orders: 


Held, that the appeal was premature. , 


Section 51 of- the Civil Procedure Code of ‘1908 
must be read with rule 11 of Order XXI and rule 
lof Order XL; consequently, when a Court appoints 
a receiver for the purpose of executing a decree, the 
order must be deemed to have been: made under 
rule 1 of Order XL read with section 51, 

„If a Receiver, is appointed and no direction is 
given as to security, the appointment takes effect at 
once; and he is validly in possession though no 
security is given. If the appointment is conditional 
upon the furnishing of securiby,: the giving of 
security is a condition precedent, and there is no 
appointment till security is given. 

Upon an appeal under Order XLIII, rule 1 clause 
(s), the Court is noi only bound to consider whether 
a Receiver should have been appointed, but also, whe- 
ther the person appointed is suitable. Therefore, no 
appeal lies till an appointment has been made, which 
but for the appeal, is bound to be ‘operative. : 


Appeal from the orders of the Subordinate 
Judge of Arrah, dated the 5th June and 8th 
July, 1911. $ 

Dr. Rash Behary Ghose and Babu Ram 
Charan Mitra, for the Appellant. 

Mr. B. O. Mitter and Babus Biraj Mohan 
Mojumdar, Narendra Ohunder Basu and Provas 
Ohunder Mitter, for the Respondent. 


Judgment.—tThis appeal is directed 
against two orders made in course of pro- 
ceedings in execution of the decree in what 
is known as the Dumraon Raj ‘case, _ The 
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plaintiff respondent obtained the decree in 
the Court of the Subordinate Judge on the 
12th August, 1910. Before he could apply 
for execubion. the defendant appealed to this 
Court, and, on the 8th September, 1910, 
.obtained an order for stay of proceedings 
pending the hearing of a rule for stay of 
execution. This rule was discharged on the 
9nd March, 1911. The Court directed, 
however, that if the decree-holder applied 
for execution, he would be required, as he 
had himself offered, to furnish security under 
rule 6 of Order XLI of the Code of 1908. 
On the 29th March, 1911, the plaintiff 
applied for execution of the decree. On the 
8th April, after notice to the judgment- 
debtor, the Court held that execution would 
proceed if the decree-holder furnished security. 
No appeal has: been, nor indeed could any 
appeal be preferred against this order, in 
view of the direction previously given by 
this Court. There were subsequently prolong- 
ed discussions before the Subordinate Judge as 
to the manner in which the security was to 
be furnished. On the.5th June, the Sub- 
ordinate Judge ordered the decree-holder 
to execute a security bond covenanting to 
restore possession of the immoveable property 
in suit in the event of reversal of the decree 
in appeal, and also to furnish security for 
rents and profits for two years and for the 
value of the moveable properties of which the 
deeree-holder sought delivery of possession. 
The Court reserved the question of the actual 
amount of the security, and also whether the 
decree-holder should be called upon to de- 
posit an amount sufficient to meet the 
Government and landlords’ demands. On 
the 8th July, the Subordinate Judge made 
a further order in the matter by which he 
determined the amount of the security at 
fourteen and a half lakhs of rupees to cover 
the rents and profits of two years. He also 
directed certain sums to be deposited as 
security for the Government demand and 
the value of the moveables of which the 
decree-holder sought to take possession. 
He further appointed Mr. S. P. Sen Gupta 
as Receiver to take possession of the 
jewellery, silver, gold and ivory articles and 
other valuable moveables,of which the decree- 
holder did not want actual possession, the 
Receiver to furnish security to the extent 
of Rs. 14,338,500, The Subordinate Judge 
finally directed the case to be put up for 


further orders on the 15th July. The de- 
fendant judgment- debtor, on the 20th July, 
lodged the appeal now under consideration 
in this Court. On the face of the memo- 
randum, the appeal was directed -against 
the ordera of the 5th June and 8th 
July, 1911, and was stated to have 
been preferred under section 47 of the Civil 
Procedure Code of 1908. A preliminary 
objection has been taken on behalf of the 
respondent to the competency of ‘the 
appeal. But before we deal with the pre- 
liminary objection, it is necessary to advert 
for a moment to a point incidentally raised 
by the learned Vakil for the appellant, He 
has contended that, as the competency of 
the appeal has been inesttoned: he is entitled 
to be heard first in support of the right to 
appeal, and he has placed reliance upon the 
decision in Rustomit v. Kessowji 
was ruled in that case by Sir Charles 
Sargent, C. J., that where an appeal having 
been filed, the respondent objected that no 
appeal lay, and by agreement of the parties 
the case was set down for the argument of 
this preliminary point, the appellant had the 
right to begin. This proposition need not 
be disputed, because, in the words of Lord 
Halsbury in Lane v. Esdaile (2), all appeals 
must be affirmatively given and not presum- 
ed ; in other words, as put by their Lordships 
of ‘the Judicial Committee in Minakshi v. 
Subramanya (8), it cannot be assumed that 
there is a rightto appeal in every matter 
which comes under the consideration of the 
Judge;such right must be given by a Statute 
or by some authority equivalent to a Statute. 
Consequently, if the right of appeal is 
challenged, it is incumbent upon the ap- 
pellant to establish the right to appeal. On 
this pringiple, the rule laid downin Rustomj¢ 
v. Kessowji (1), which accords with .the 
previous practice in  Sonbai v. Ahmedbhai 
(4), Hirji v. Narran (5) and Mithibai v. 
Tami (6), may possibly be defended. That 
rule, ib may be added, also accords with the 
practice as indicated by the decision of the 
House of Lords in Lane v. Esdaile (9). It 
does not follow, however, that an inflexible 

(1) 8 Bom. 287. 

(2) (1891) A. C. 210; 60 L. J. Ch. 644; 64 L. T. 666; 
40 W. R. 65. 

(8) 11 M. 26, at p. 34; 14 I. A. 160. 

(4) 9 B. H. C. R. 398. 

(8) 12 B. H.C. R. 129. 

(8) 5 B. 45. 


(1). I$ - 
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rule can be laid down as to the stage at which 
the appellant should be stopped and the 
respondent heard in support of his objection 
to ihe competency of the appeal. To take 
one illustration:in the case before us, as 
soon as the objection was taken to the com- 
petency of the appeal, it would be open to 
the appellant to answer that the appeal was 
directed against an order under section 47 
of the Code of 1908, which was appealable 
as a decree under ‘section 2 of the Code. 
If it appeared to the Court that this was 
prima facie a good answer to the objection 
of the respondent, the latter would have to 
be heard at once in support of his objection. 


In fact, unless the objection was obviously : 


sound, the appellant could hardly be expect- 
ed to answer by anticipation the grounds 
that might possibly be assigned by the 
respondent in support of the objection. 
The practice, therefore, which has been 
usually followed in this Court has been 
different; the practice has been to require 
respondent at the outset to indicate 
concisely the ground upon which his objec- 
tion is based. As instances of casesin which 
this practice has been followed in recent years, 
reference may be made to the decisions in 
Ramdhari v. Ram Charttter (7), Asimuddi v. 
Sundar, (8), Raghunath v. Abdhut (9), 
Jugal Pershad v. Parabnu Narain (10), Hudson 
v. Morgan (11), Mackenzie v. Narsingh (12), 
Mathura Nath v. Basanta Kumar (18),Upendra 
Kumar v. Sham Lal (14), Mozaffer Ali v. 
Hedayet Hossain(15), Jagatdhar Narainv. Brown 
(16), Gobinda Lal vy Shiba Das (17), Jung 
Bahadur v. Mahadeo Prosad (18), Gulab Khan 
v. Addul Wahab Khan (19), Shyamkishen v. 
Sundar Koer (20), Prosanna Kumar v. Bani 
Kanta (21), Uma Charan v. Muktakesht (22), 


(7) 38 C. 143; 7 Ind. Cas. 333. 

(8; 38 C. 339; 16 C. W. N 844; 14 C. L. J. 224. 

(9) 18 C. L. J. 412; 88 C. 391. 

(10) 37 C. 914; 8 Ind. Cas. 1145. 

.(11) 9 C. L. J. 568; 86 C. 713, 18 C. W. N. 654, 1 
Ind. Cas. 856. 

(12) 10 C. L. J. 113; 36 C. 762; 1 Ind. Cas. 413. 
. 510; 2 Ind. Cas. 572. 
(14) Il C. W. N. 1100; 6 C. L. d. 715; 34 C. 1020. 
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(15) 5 C. L. J. 641; 84 C. 584. 

(16) 4 C. L. J. 121; 33 C. 1133; 10 C. W. N. 1010. 
(17) 38 C. 1323; 3 O. L. J. 545; 10 C. W, N. 986. 
(18) 31 C. 207 

(19) 81 0. 365. 

(20) 31 C. 373. 


Sourindra Mohun v. Stromoni Debi (23), Bujha 
Roy v. Ram Kumar (24), Rango Roy v. 
Holloway (25), Amrita Lal v, Shrish Chunder 
(26), Hira Lal Ghose v. Chundra Kanto Ghose 


'(27), Koylash Chandra v. Tarak Nath (28) 


and Lala Kandha Pershad v. Lala Lal Behary 
(29). The cases of Mowla Buksh v. Kishen 
Pertab (80), Monmohinee v. Khetter Gopaul 
(31), Asman Singh v. Doorga Roy (82) and 
Sreenath Roy v. Radhanath Mookerjee (33), 
indicate that the practice in question has 
certainly been well-recognised in this Court 
for more than thirty years, In fact, there 
are recent decisions which indicate that the 
respondent is not only allowed to begin in 
support of his preliminary objection, but also 
that he is sometimes heard in reply after 
the appellant has answered his objection. See 
Dyebhukee v. Muddhee Mutty(84),Hara Krishna 
v. Bishun Ohandra(85) Joy Gobind v. Monmotha 
Nath (36), Nobin Kali v. Banalata (37), 

Toolsee Money v. Sudevi (38) and Bishendut v. 
Nandan Pershad (39). There can be no ques. 

tion, in our opinion, that the practice which 
has been followed in this Court, namely, to 
require the respondent at the outset to indicate 
the grounds upon which his objection is based, 
is convenient and obviously saves needless 
waste of time. It is an advantage to the appel- 
lant, although, theoretically, he ought to begin 
in support of his appeal, to know precisely 
what objection he has to meet. In the case 
before us, we, therefore, allowed the learned 
Counsel for the respondent briefly ta 
indicate thenature of his objection. We then 
heard the appellant in support of his right 
to appeal ; the respondent next answered the 
argument, and we finally heard the appellant 
in reply. We are unable to adopt the rule 


(23) 28 C. 171. 

(24) ,26 C. 629, 8 C. W. 
(25) '26 C. 842; 4 C. 
(26) 26 C. 944; 4 C. 
(27) 3 C. W. N. 408; 28 
(28) 25 C. 571 note. 
(29) 25 C. 872. 

(30) 1 C. 102; 25 W. R. 150. 

(31) 1 C. 127; 24 W. R. 362. 

(32) 6 C. 284; 7 C. L. R. 94. 

(33) 9 C. 773. 

(34) 1 C. 123; 24 W. R. 478. 

(35) 7 C. L. J 426; 85 C. 799; 12 C. W. N. 888. 
(86) 33 C. 580. 

(37) 82 C. 921; 2 C. L. J. 595. 

(38) 26 C. 361; 3 C. W. N. 84r. 

(39) 12 C. W. N. 25, 
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isid down-in Rustomgi v. Kessowj? (1), except 
subject to the modification that the Court 
may, before the appellant begins, require the 
respondent to indicate the grounds of his 
objection to the competency of the appeal. 
"This is,-as we have already indicated, in 
accord with the éstablished practice of . this 
Court from which we see no reason to depart, 
either on principle or on grounds of con- 
‘venience. We shall now proceed to consider 
the question of the competency of the 
appeal. 

In support of the view that the appeal is 
competent, it hasebeen argued, first, that the 
orders assailed fall within the scope of section 
47 of the Code of 1908 ; and, secondly, that, 
jn so far as ihe. second order appoints a 
Receiver, ib must be taken to have been made 
under rulel of Order XL and is, consequently, 
appealable under clause (s) of rule 1 of Order 
XLIII. In support of the view that the appeal 
is incompetent, ib bas been argued, on the 
other hand, first, that the orders do not fall 
within the scope of section 47, and, secondly, 
that in any event the orders, 
treated as orders in execution or for appoirt- 
ment of a Receiver, are interlocutory and not 
liabie to be challenged by way of appeal at 
this stage. In our opinion, there is no room for 
serious controversy that the orders are orders 
made in course of proceedings for execution of 
a decree ; but it does not necessarily follow 
from that circumstance that they are liable to 
be challenged by way of appeal at this stage. 
Section 47 of the Code of 1908 provides that 
all questions arising between the parties to 
the suit in which the decree was passed or 
their representatives and relating to the 
execution, discharge or satisfaction of the 
decree, shall be determined by the Court 
executing the decree and not by a separate 
suit. Clause (2) of. section 2 then provides 
thatthe term "decree" shall be deemed to 
include the determination of any question 
within section 47, but shall not include 
any adjudication ‘from which an appeal 
lies as an appeal from an order. This 
extended definition of the term “ decree,” it 
will be observed, follows the primary definition 
that the term “decree” means thé formal 
expression of an adjudication which, so far 
as regards the Court expressing it, conclu- 
sively determines the rights of the parties with 
regard to all or any of the matters in con- 
troversy in the suit, Section 96 finally pro- 
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whether. 
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vides that, save where otherwise expressly 
provided, an appeal shall lie from every 
decree pdssed by any Court exercisiug original 
jurisdietion to the Court authorised to hear 
The 
fundamental point to be determined, therefore, 
is whether the orders questioned before us are 
decrees within the meaning of section 2 read 
with section 47. We may observe thab in 
regard to the latter section, our attention has 
been invited to a noticeable vavyiation 
introduced into the Code of 1908. It has 
been pointed out that by section 26 of Act 
VII of 1888, the words “or to the stay of 
execution thereof” were Iniroduced into 
clause (c) of section 244 of the Code of 1£82 ; 
these words, however, have been omitted from 
section 47 in the Code of 1908. This, it has 
been argued on behalf of the appellant, does 
not indicate any change in the scope of the 
section. In our opinion, this contention is 
clearly wellfounded. Before the Code of 
1882 was amended in 1888, it had been held 
in a series of decisions in this Court as also 
in the other High Courts that the expression 
" an order relating to éxecution of a.decree ” 

was comprehensive enough to include an order 
relatingto the stay of execution thereof 
[ Krishtomohkiny v. Bama Ohurn (40), Luchmee- 
put v. Sita Nath (41), Udeyadeta v. Gregson 
(48), Steel v. Ichchamoyi (43) ,Mahant Ishwargar 
v. Chudasamal 44), Musaji v. Damodardas(45), 
Ghazidin v. Fahir’ Baksh (46), and Lingum 
v. Kandula' (47) , this last case follows the 
earlier authorities, although it was decided 
after the amendment.of the. Code in 1888. ] 
The contrary view, however, had been taken 
in Nihal Chand v. Ratneshari (48), and it was 
apparently with a view to nullify the effect 
of the decision just mentioned that the Code 
was amended in 1888, It is fairly clear, thére- 
fore, that the omission of the words “or 
relating to the stay of execution thereof", from 
the Code of 1908 does not- indicate any de- 
parture from the policy recognised in 1888. 
This view is in no way affected by the decision 


in Ramshandra v. Balmukund (49), where 
(40) 7 0. 733; 9 C. L. R. 344. `- 
(41) 80. 477; 10 C, D. R. 517. 
(42) 12 C. 624. 
(43) 18 C. 111. 
(44) 12 B. 30. oe 
145) 12 B. 279. s 
(46) 7 A. 78. 
(47) 20 M. 366. 
(48) 9 C. 214; 12 C. L. R. 58. 
(49) 29 B. 71. 
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under the Codeof 1882, as amended in 1888, it 
was ruled, contrary to the decision in Musajz 
v. Damodardas(45), that an order by a Court 
of appeal refusing to stay execution of a decree 
under section 545, when execution proceedings 
are pending before the original Court, is not 
appealable ; this decision was based on the 
ground that the order of refusal was made 
by a Court other than the Court executing the 
decree, and was consequently not within the 
scope of section 244 strictly and literally 
interpreted. This, however, does not touch, 
directly or indirectly, the question raised 
before us. Weare not now concerned with 
any question of stay of execution ; the decree- 
holder has applied for execution, and the 
Court has held that he is entitled to execute 
the decreé if he complies with the conditions 
as to security and other matters imposed by 
the Court. The question is, whether 
the Court has, within the meaning of 
section 47, determined a question relat- 
ing to the execution of the decree. Now, 
there can be no doubt that the expression 

"relating. io the execution” is, as Pigot, J., 
observes, ' vague and sweeping." The 
Legislature has not defined the expres- 
sion, and we do not think it would be right 
to frame a formula and thus erystallise what 
was intentionally left flexible. Mr. Justice 
Pigot in Haragobind Das v. Issuri Dast (50), 
however, indicated that the expression was 
comprehensive enough to include an order in 
respect to the furtherance of or hinderance 
to or the manner of, the carrying out, 
the execution of the decree. From this 
point of view, the» orders questioned 
before us may be treated as orders relating 
to execution of'a decree, because they are 
steps in a proceeding in which an order will 
ultimately be made refusing or allowitg the 
execution to proceed. But it is manifest that 
every order made in course of proceedings 
for execution of a decree, cannot be treated 
. as involving a determination of a question 
relating to she execution of a decree. If such a 
view were maintained, every order in course of 
an execution proceeding would be a decree, and 
appealable as such ; in other words, at every 
stage, the execution ‘proceeding would be liable 
to be arrestede by an appeal Sreenath v. 
- Radhanath (33). On this ground, it was 
pointed outin Behary Lal v. Kedar Nath (51), 


(80) 15 C. 187. 
(51) 18 C. 469. 


that an interlocutory order in the course of an 
execution proceeding which decides, for in- 
stance, a point of law arising incidentally or 
otherwise, is not a decree within the meaning 
of section 2 of the Code of 1882. See also 
Jogessur v. Muracho(52).Similurly, in Sivagami 
v. Subrahmania (53) and Deotd Nandan v. 
Bansi Singh (54) ib was ruled that an order in 
the course of proceedings in execution, by 
which the value of the properties of the 
judgment-debtor sought to be sold was 
assessed, was not a decree and was not 
appealable as such. The coatrary view taken 
in Bamessur v. Shamkrissen (55), Ganga Prosad 
v. Ra? Coomar (56), Sivasamé v. Ratnasamd (<7) 
and Lachman Pershad v. Ganga Pershad (58), 
cannot be defended on principle, and is 
inconsistent with the decision of the Judicial 
Committee in Ko Tha v. Ma Hnin (59), where 
their Lordships affirmed the view taken in 
Jodoonath v. Brojo Mohun (60), that an order 
refusing leave toa decree-holder to bid at an 
execution sale was not appealable. We may 
take it, therefore, as conclusively settled that 
theview cannot be maiutained that every order 
made in the course of execution proceedings 
is an order under section 47 and consequently 
appealable as a decree. See the observations 
in Ohandrabaia v. Probodh (61). Are there, 
then, auy tests by which the appealable char- 
acter of an order of this description may be de- 
termingd? Two such tests have been suggested. 
In Jogodishury v. Kailash Ohuxdra (62), it 
was suggested by Mr. Justice Banerjve that 
the questions contemplated by thesection must 
beofa nature such that it is possible to 
suppose that, but for the section, they could 
have formed the subject of determination by 
a separate suit. This test, it must be 
conceded, is not of much prastical assistance, 
because in its application questions of 
considerable nicety may arise as to the class 


(52) 1 C. L. 
(53) 27 M. 2 
(54) 14 C. 


. 354. 


Js 35; 10 Ind, Cas. 371. 
. N. 257. 

T. 

Ind. Cas. 180. 


M. W. N. 449; 18 Bom. L.R. 
n 8 A.L. J. 11175 6 L. 


[^ 
28: 
S Obo 


(60) 13 C. 174. 

(61) 9 C. L. J. 251; at p. 257; 30 C. 422 at p. 430; 2 
Ind. Cas. 338. 

(62) 24 C. 725 at p. 739; 1 C, W, N, 374. 
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of questions which may betried in an ordinary 
Civil suit. On the other hand, in the case of 
Deoki Nandan v. Bansi Singh (54), the test was 
suggested that the order contemplated is not 
an interlocutory order which does not 
conclusively determine the rights of the 
parties in controversy in the execution 
proceeding. This test, though it need not be 
deemed: exhaustive, furnishes, in our opinion, 
a satisfactory solution in many instances. 
The decision in Bhup Indar v. Bijai Bahadur 


(63) does not militate against this view; the- 


order which was, there treated as final and 
appealable was one which determined that 
mesne profits were recoverable for three 
years and involved a dismissal of the re- 
mainder of the claim. In the case before us, 
the position is entirely different; the plaintiff 
seeks to execute the decree; the Court has 
held that he may be allowed to execute the 
decree if he fulfils certain conditions. At 
different stages of the proceedings, the Court 
has determined various questions as to the 
character of the conditions to be imposed, and 
has called upon the decree-holder to comply 
with them. He has not yet done so, and the 
Court has ‘not, consequently, yet made an 
order for execution. It ismanifestly premature 
for the judgment-debtor to appeal against the 


orders with which he is dissatisfied, because. 


the securily, it issaid, has been assessed on an 
entirely erroneous principle; that is clearly 
a question which may be considered if and 
when an appeal is preferred against the final 
order. Compare the practice in Eagland, 
Hoare v. Morshead(64). If the decree-holder 
js able to carry out the orders of the Court 
and to comply with the conditions im- 
posed, an.order will be made in his favour; 
when such order is made, the judgment-debtor 
will be competent to prefer an appeal to this 
Court and challenge the propriety of all inter- 
loeutory orders by which he may deem himself 
to have been prejudiced Ib has been 
suggested, however, that this view is inconsis- 
tent with the decisions in Luchmeepui v. Sita 
Nath (41), Udeyadeta v. Gregson (42) and 
Mahant Ishwargar v. Ohudasama (44), but it 
is clear that the question was not, in these 
cases, considered from this point of view; the 
only ‘objection taken was that the order was 
not one in execution at all. It has been finally 


argued that if the judgment debtor waits till 
(63) 27 I. A. 209; 23 A. 152. 
(64) (1903) 2 K. B. 359; 72 L.J. K. B. 724, 89 L. 
T. 125; 52 W. R. 87; 19 T. L. R. 632. 
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the final order is made, it may be too late for- 
him to obtain adequate relief from this Court. 
The apprehension, in our opinion, is ground. 
less. After the final order has been made, if 
the judgment-debtor desires to prefer an 
appeal to this Court, the order of the Court 
below must not be carried out till reasonble ` 
opportunity has been afforded to the judgment- 
debtor to lodge an appeal in this Court and 
obtain our directions in the mattar. In so far, 
therefore, as.it is contended that the ‘orders 
are orders in execution, we are of opinion 
that they are interlocutory orders, and are 
not orders determining a question relating 
to execution within the meaning of section 
47; consequently, they are not appealable at 
this stage. The‘ appeal, therefore, from this 
point of view, must be deemed incompetent. 
There is only one other question which re- 
quires consideration. It has been suggested 
that the second order is appealable in so. 
far asa Receiver is appointed thereby. It 
may be conceded that section 51 of the 
Code of 1908 has to be read with rule ll 
of Order XXI and rule 1 of Order XL, and 
that, consequently, when a Court appoints a 
Receiver for purposes of execution of a decree, 
the order must be deemed to have been made 
under rule l of Order XL read with section 
51. In the case before us, however, we must 
hold, notwithstanding the language used in 
the order of the Subordinate Judge, that a 
Receiver has not been appointed within the 
meaning of rule l of Order XL. Theap- 
pointment is conditional, and does not. take 
effect until security’ is furnished. We are 
not uumindful of the language used by 
the Legislature in rules 1 and 3 of Order XL, 
but we must look to the substance rather 
than to the form. Ifa Receiver is appointed 
without; any direction given as 69 securiby,. 
the order takes effect at once, and he is 
validily in possession though no security hag 
been given; Morrison v. Skerne (65); if, on 
the other hand, the appointment is conditional 
upon the furnishing of security, the giving 
of security is & condition precedent, and 
there is no effective appointment till security 
has been given. Ridout v. Fowler (66); see 
also Defries v. Orcei (67) and Edwards v. 
(65) (1889) GOL. T. 588. — - 
(66) (1904) 1 Ch. 658; 73 L. J. Oh. 828; 90 L. T, 
iu 2 Ch. 93; 90 L. T. 509; 53 W. R. 42; 73 L. J. Ch. 
(67) 34 L. J. Ch. 607; 11 Jur. (x. 59) 860; 12 L. T, 
262; 13 W. R., 632. : 
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Edwards (08). In the case before us, ib is 
indisputable that no operative appointment 
of a Receiver has yet, been made. Con- 
sequently, we must hold that no appoint- 
ment has been made within the meaning of 
rule 1 of Order XL, and there is, therefore, 
no order appealable under clause (s) of 
rule 1 of Order XLIII. Upon an 
appeal preferred under that Order, the Court 
is bonnd to consider not only’ whether a 
Receiver should have been appointed, but 
also, whethera suitable person has been select 
ed; this latter point ib would be fruitless to 
discuss till thee Receiver had furnished the 
security demanded and thus qualified himself 
for the appointment; in other words, no 
appeal lies till an appointment has been 
made, which, but for the appeal, is bound 
to be operative. No such appointment has 
yet been made in the present case, From 
this point of view also, the appeal is pre- 
mature. 

The result, therefore, is that the pre- 
liminary objection must prevail, and the 
appeal dismissed on the ground that it is 
premature. The respondent is entitled to 
his costs in this Court. We assess the hear- 
ing fee at ten gold mohurs. 

Let the records be sent down without 
delay in order that the inquiry before the 
Subordinate Judge may be completed. - 

olo ` Appeal dismissed. 

(63) (1876) 2 Ch. D. 291; 45 L. J. Ch. 391; 34 L. T. 
412 24 W. R. 713. 
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Civit APPEAL No. 242 or 1909. 
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Present: —Mr. Justice Sankaran Nain and 
ar: Mr. Justice Abdur Rahim. - 

S. R. M. RAMASAMI CHETTI alias 
CHINNIAH CHETTIAR—PraINTIFF— 
APPELLANT 

d. VETSUS 
KARUTHALACHI AND OTHERS— 


Derenpants— RESPONDENTS. 

. Procedure — Willi — Probate —Appreciation of evidence 
— When an appellate tribunal will disturb the find- 
ing of the Lower Court ona pure question of jact— 
Judge approaching evidence with strong pre-posses- 
sion and pre-conceived — theories -Erroneous ^ prote. 
dure. : 

Where questions at issue depend entirely on a 
proper appreciation of the evidence of the ' witnesses 
examined in the case, the obvious duty of an 
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appellate tribunal is noc to disturb the conclusion of 
the first Court, unless it is satisfied that the Judge of 
that Court, who had the witnesses before him, has, 
in dealing with the evidence, adopted an erroneous 
procedure and has decided against the clear weight 
of evidence. 

Where a District Judge approaches the evidence 
in support of aWill with strong pre-possessions against 
its authenticity basedon what he considers to be 
suspicious circumstances connected with ils appear 
ance and the tenor of its contents and rejects that 
evidence mainly on certain pre-conceived theories 
as regards the general credibility of witnesses 
belonging to a certain class, the. method adopted by 
the District Judge in dealing with the case is clearly 
wrong. z 

Appeal against the decree of the District 
Court of Madurain Original Suit No. 4 of 


1908. 


Mr. P. S. Stvaswami Iyer, for the Appel- 
lant. i 
Mr. T. Rangachariar for the Respondents. 


i sudgment. 

Abdur Rahim, J.—This appeal is from the 
order of the District Judge of Madura refusing 
to admit to Probate a document (marked as 
Exhibit A in the case) propounded as the last 
Will and Testament of one S. A. Subramanian 
Chettiar, a wealthy Nattukottai Chetty of the 
Madura District. The application for Probate 
is made by Ramaswami Chetti alas Chinniah 
Chetti, one of the executors named in the 
alleged Will. The cther executor, Chidamba. 
ram Chettiar (plaintiff's witness No. 8), has 
not joined in the application for Probate and 
is nof willing to acb as executor. The 
deceased Subramanian Chetti, who appears to 
have been suffering from diabetes for about 3 
014 years before his death, underwent an 
operation for the carbuncle on his back on the 
9th November 1904 at the American Mission 
Hospital in Madura. The operation was 
performed by Dr. F. Van Allen, then in 
charge of the hospital. Subramania Chettiar 
was removed from the hospital at about 9 or 
10 p.em. on the 10th November and died 
sme time early in the morning of the 11th, 
on his way to Karaikudi, his native.place. He 
is said to have executed the Will in question 
at about 7 P. M., 2 hours or more before his 
removal from the hospital, Itis attested by 
nine witnesses, one of whom is Dr. Van Allen; 
two of them are pleaders, oue is the man who 
fair-copied the Will and che rest are Chetties, 
friends and relations of the deceased. The 
deceased had no male issue but left a widow, 
mother, four daughters, and two sisters. His 
estate is valued at six lakhs. The Will is 


752 
RAMASAMI CHETTI V. KARUTHALACHI, 


supported by the widow (plaintiff's witness 
No. 1, examined on commission) and is 
opposed by the mother (defence witness 
No. 1, examined on commission), by the 2nd 
respondent in this appeal, who is said to have 
been adopted by the mother of the de- 
ceased, by the 8rd respondent, a sister 
of the deceased, and by the 4th respond- 
ent, a minor daughter represented by the 3rd 
respondent. The three grown-up daughters 
and the remaining sister do not appear to 
oppose the application for Probate. The Will 
gives power to the wife of the testator to adopt 
a son and provides for a number of legacies, 
“Rs. 15,000 to the mother, Rs. 15,000 to the 
wife, Rs. 10,000 each to the daughtersand tha 
sisters, and also directs that the marriage ex-. 
penses nf the testator’s 4th daughter, who was 
unmarried, be puid out of the estate and that 
Rs. 4,020 be given for the marriage expenses 
of the children of his maternal uncle. It also 
provides that his wife shall be given money 
to meet the expenses of the family according 
to her wishes.” The one lakh of rupees is 
given to charity, out of which half the amount : 
required for the completion of repairs of the 
temple of Tirumalai Amman at Kovilur is to be 
provided, in pursuance of some arrangement 
according to which the other half of the cost of 
repairs was to be found by S. N. Subramanian 
Chety, a cousin of his and a partner in some of 
his firms. It also provides that, for charities - 
"jointly conducted in Chidambaram and for 
the water pandal jointly conducted ab Rames- 
waram," the amount pertaining to the 
testator’s skare should be paid and Rs. 1,000 
is given to the American Mission Hospital 
at Madura. The residue of the lakh of rupees 
given to charity is to be utilised by the 
executors as they think proper, in executing. 
repairs to temples, tanks, flower gardens and 
advancing other charities in sacred places. 
The Will winds up by directing that, except 
the firms of the testator at Rangoon, Madras, 
Bengal and Singapore, his other firms should 
be closed and that dealings be carried on only 
with Chetties and not with others. At the 
time when the Willis alleged to have been 
executed there were present not only the 
attesting witnesses but the widow and the 
mother of the deceased and Subbiah Chetty, 
(defence witness No. 1), the son of a maternal. 
uncle of the deceased. The mother, who is 
the principal caveator, alleges that the so 
called Will is a false and fraudulent document; 
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that Subramanian Chetty did not make any 
Will that he was in an insensible condition 
and not in a sound disposing state of mind at 
the time when he is alleged to havé- executed 
the Will. 

The circumstances in which the Will was 
executed, according to the plainiff's ` evidence, 
areas follows:—The testator who had ona 
previous occasion heen treated for oarbuncles 
by Dr. Van Allen, was this time admittet into 
the hospital on the 8th of November. After 
the operation on the 9th, his condition was 
hopeful and continued to ,be hopeful till 
about noon, when, apparently for the first 
time, Dr. Vau Allen noticed a change for 
the worse in the patient's condition. He 
communicated this to the patient's friends and 
advised the patient himself that if he had any 
affairs to settle he had better do so. The 
deceased thereupon told those at his bedside 
that he would make a Will and sent me to 
the Chetty rest-house to see if any ‘of his 
friends were staying there so that they might 
be brought to attest the Will. When one Rama- 
nathan Chetty (plaintiffs witness No. 3), a 
particular friend of the deceased, came, 
the latter told him what dispositions he 
wanted to make and at Ramanathan’s 
suggestion increased the amount which he 
originally intended to give to charity. Law- 
yers were then brought and the ‘deceased 
himself gave instructions to the :lawyers 
who took them down. A draft was prepared. 
in accordance with those instructions. 
Then some friends of the testator suggest- 
ed certain alterations, as regards the date 
when the: amount to be given to the chari- 
ty was to be taken out of the estate, the 
number of shops which are to- be closed, 
all which alterations were submitted to 
the testator and approved by him. The 
fair copy was made and read out to the 
testator. He said it was all right and 
signed it. He put his signature at the foot 
of each page except the last page, where 
the signature is placed immediately after 
the last words of the Will, leaving consider- 
able space in which the signatures of the 
attesting witnesses appear. The pleader, 
Subbarama Iyer, had, while the Will was. 
being fair copied, gone to bring the Sub- 
Registrar. But the Snub-Registrar did -not 
come. When the pleader returned, the 
Will was attested nob only by those who 
were present at the time of execution but 
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also by tha two pleaders who were not 
present and to whom the testator «admitted 
the execution. At the time he signed the 
Will, Subramanian Chetty was sitting in 
his bed, propped up by pillows and 
signed the Will on a pad which was 
placed in front of him. According to 
Dr. Van Allen, he had noticed early in the 
afternoon from the state of the deceased’s 
pulse that he was sinking, and the testator 
was cértainly ina very weakened condition 
at about 7 P.x., when the Will is alleged 
to have been made. All.the witneses in 
support of the,Will say that he was per- 
fectly conscious of what he was doing and, 
iu fact, if the account of the events as 
given by them is to be believed, there can 
be very little doubt as to the deceased’s 
testamentary capacity. According to that 
evidence, the deceased never had fever 
and was not at any. moment ‘insensible 
until long after he left the hospital. Even 
at the time he left the hospital, he was, 
though very weak, able with help to walk 
from his bed to the carriage, a distance 
of about 30 feet. If the witnesses in 
favour of the Will are to be believed, the 
deceased was in full possession of his 
faculties ab the time ofits execution. He 
himself gave instractions, discussed some 
of the provisions with his friends and 
approved of certain alterations in the 
draft. The case of the caveators, on the 
other hand, is, as already stated, that the 
deceased was actually insensible, unable 
to speak and delirious’ at the time of the 
alleged execution. i 

The questions for trial before the District 
Judge were reduced in the form of two 
issues :— 

1. Whether the Will was genuine, and 
. 2. Whether the testator was of sound 
disposiog mind at the time of the execution 
of the Will. ` 

The learned Judge has answered both 
the questions in the negative. His find- 
ings are challenged by this appeal. The 
questions at issue depend entirely on the 
proper appreciation of the evidence of 
the witnesses examined in the case. In 
such a matter, it isan obvious duty of the 
appellate tribunal not to disturb the con- 
clusion of the Court of trial,- unless it is 
satisfied that the Judge of First Instance 
who had the witnesses beforo him has, in 
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dealing with the evidence, adopted an er- 
roneous procedure and has deceided against 
the clear weight of evidence. 

There can, however, be no donbt that 

the mode in which the District. Judge of 
Madura has dealt with the case in his 
judgment is wrong. At the very outset of 
his judgmert, in dealing with the question 
of the genuineness of the Will, the District 
Judge at once draws an adverse inference 
from the appearance of the Will and con- 
cludes that itia not genuine. Similarly, he 
goes on to comment on the contents of 
the Will and makes up his mind about 
them and then looks at the positive evi- 
dence in favour ofits execution from that 
stand-point. Approaching, as he does, 
the evidence in support of the Will with 
strong pre-possessions against its authen- 
ticity based on what he considers to be 
suspicious circumstances connected with 
its appearauce and the tenor of its contents, 
the District Judge-rejects that evidence 
mainly .on cartain  pre-conesived theories 
of his as regards the general credibility 
of witnesses belonging to a certain class. 
And, as we shall see, he has shown himself 
too prone to listen to reckless charges and 
insinuations of corruption. 
. “We shall presently deal with what the 
Judge considers to be the suspicious 
circumstances in connection with the exes 
cution’ of the alleged Will. What we 
wanted to point out here was that the 
method adopted by the Jadge in disposing 
of the questiors: at trial is not satisfactory 
and that weshonld not be justified in the 
circumstances to attach much weight to his 
opinion of the evidence in the case. 

In dealing with the evidence itis neces. 
sary to bear in mind certain „undoubted 
facts relating to the history əf the de- 
ceasede and the circumstances in which he 
is alleged to have executed the Will in 
question. The. deceased was a man of the 
age of about 43 years and though he was 
suffering from diabetes for 3 or 4 years 
there was apparently nothing in the general 
state of his health that would lead him 
or his friends to think that his end was 
so near. He wasable tolook after his busi- 
ness, which was of a very extensive character, 
and carried ona number of firms in India, 
Burma and other places. According to the 
evidence he was a clever-man of business 
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He had no son and like most Hindus 
similarly situated was anxious to adopt a 
son. He had not been able to find a proper 
boy whom he could take in adoption. He 
appears to have been a man of charitable 
disposition and gave considerable sums to 
charities and pious objects. It would appear 
that previous to the occasion in question. 
the testator never thought of making his 
Will, but that is not to be.surprised at when 
it is a notorious fact in this country that 
people generally put off their last act until 
they find themgelves on their death-bed. 
But, on the other hand, itis very probable 
that a wealthy man like Subrahmanian 
Chetty who had no son and who was'anxious 
to adopt one should at once think of settling 
his affairs by a Will when he was told that 
he was in a critical state of health, 

As regards the provisions of the Will, 
they cannot be said to be any way unfair 
to those who had any just claims on him. 
He gives authority to his wife to adopt a 
boy, which he would naturally, for a 
Hindu, be anxious to do, gives handsome 
legacies to his wife, mother, daughters, 
sister and some other poor relations. It 
is said that the gift of one lakh of rupees to 
charity is very large. Buthe was a chari- 
‘table man and, considering that he had no 
‘son and the property he was leaving was 
very large, the donation to charity does 
not seem to be out of proportion. 

As regards the witnesses who support 
this Will none of them can with justice be 
said to have any bias or interest in the 
‘matter. The position of the widow is 
actually prejudiced by the Will and she, 
who was admittedly in the hospital at her 
husband’s bedside, supports the Will. The 
-petitioner, who propounds the Will, is an 
executor and gets no benefit whatever 
under it. The other executor who was 
-present-at the time of the execution and 
‘gives évidence in suppert of the Will does 


nob wish to act as executor. None of the 
-other attesting witnesses receives any 
-advantage under the document. The 


mother who opposes the Will actually bene- 
fits by it and it is suggested by the appel. 
lant’s Vakil that she is but a puppet in 
.the hands of S. N. Subramanian Chetti, 
a cousin of the testator and his partner in 
‘some of the firms, the business of which 
js to be wound up under the directions of 
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the Will, who has put her up to oppose the 
Will, keeping himself in the background. 
So far the circumstances, far from raising 
any suspicion, may fairly be said to point 
to the bonafides of the case in support of 
the Will and to militate against the sugges- 
tion of fraudulent conspiracy. The onus 
is, however, on the person propounding the 
Will to satisfy the Court as to its authenti- 
city and validity. The evidence must be 
sufficient and reliable to prove thaf the 
document is the last Will and Testament 
of the deceased and that at the time he 
made it he was possessed of testamentary 
capacity, or, in other words, was of sound 
disposing mind. Besides, there is one fact 
which certainly catls upon the Court to 
scrutinise the evidence with care and 
vigilance. That fact is that the Will is 
alleged to be the last act of a man who died 
about 8 or 9 hours afterwards, and who 
at the time of its execution was, according 
to the evidence of the Doctor, in a sinking 
condition. : 

The Will is said to have been executed 
when there were a number of persons 
present including the two witnesses for 
the caveators, so that the Court has got be- 
fore it two different accounts as to what 
occurred at the time. Before examining 
the evidence in detail, it should be borne 
in mind that the Will was presented for 
registration before the Snb-Registrar of 
Tirupattur on the 8th of December. The 
mother of the deceased objected to the 
registration of the ‘document but she does 
not appear to have tgken any further steps 
at the time. All the witnesses who have 
been examined in this case, except the 
2nd witness and the widow, who-has been 
examined now on commission, were examined 
by the Sub-Registrar in support of the Will. 
None of them were cross-examined, 
and the objectors did not put forward 
any case of theirs before the Sub-Registrar. 

Dr. Van Allen who was in medical 
attendance on the deceased from the time 
he was admitted into the hospital until 


his death, is a most important witness in . 


the case. As regards him the District 
Judge does not call his, honesty or. 
bona fides in question. But ha finds that 
his evidence is not convincing either as 
to the due execution of the. document or 


the capacity of the testator. We may 
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mention that some- vague, Suggestions have, 
been made against this witness .in the- 
course of the argument on behalf of the, 
caveator. These suggestions are founded. 
on two facts, that this witness . finding that, 
the deceased was giving large sums to, 
charities suggested to him that he might. 
leave something to -the hospital 
. Rs. 1,000 was 


hospital, and that some time afterwards. 


the witness asked one of the executors. 


for Rs, 5,000 for the hospital out of the 
lakh of rupees bequeathed to charity, 
The exetutor declined to entertain Dr, 
Van Allen's request and there the matter. 
was allowed, to drop. None of these facta 
are such as would, in our opinion, throw, 
‘discredit on the witness. According to 
this witness’ evidence, , the condition of 
the patient was hopeful until the early 
afternoon of the 10th, when, from the 
state of his pulse, he thought that- the 
deceased was sinking. But, he says; the 
deceased was quite conscious and was 
speaking all the time he was in the 
hospital and “was even able with help 
to walk to the carriage at about 10 
P. M. It was not until after they had 
-travelled about 18 miles in a iutka that 
the deceased became insensible. It struck 
us as somewhat remarkable that the de- 
ceased should have been removed from 
the hospital while he was in such a critical 
condition, but apparently what happened 
was that, when the witness found that the 
case was hopeless, he merely yielded 
to the wishes of the deceased’s people 
that he should be allowed to be removed 
‘to his native place. ‘About the time of the 
execution of the Will, the testator was 
(very weak but was quite able to discrimi- 
nate between different acts and to give 
instructions to any one as to what he 
wished to be done. He says he feels sure 
that the testator was quite able to under- 
stand the contents of any document read 
to him atthe time he signed the Will and 
that he unquestionably knew that he was 
signing a Will. He goes on to say that, 
judging from the general way in which 
the deceased acted and looked, the de. 
ceased’s mind was quite clear when he 
signed the Will and, though the witness can- 
‘not remember any remark which the de- 
eased made just at the time when he was 
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executing the Will, the appearance of his 
eyes convinced the witness that he was quite 
conscious of what he was doing. He says, 
he.does not remember the deceased having. 
any fever after the operation and he does 

not think that he was delirious. He gives 

the cause of. death as post.operation shock, 

which he. explains as depression of the heart, 
or exhaustion following the operation, During, 
his examination-in-chief, the witness could 
not remember who gave the Vakils instruct- 

ions, but in cross- examination he states that 

he remembered seeing some one making notes 
ọn apiece of paper and that the deceased’s 
lips were moving-as if he was giving in-, 
structions. - This, aecording to him, was some 
time in the afternoon and might. have been, 
about. 2 hours before the Will was executed. 

He saw the deceased sign the Will and to the 
best of his recollection the witness was present 
when the testator signed each sheet. He attest- 
ed the document in presence.of the deceased. 

He gives the time ofthe execution as about 
7. p, M., and the lights were then lighted. He 
says, that ab the time of the execution and 
attestation he was continuously with the 
deceased for about half an hour. He is un- 
able to recollect whether the Will was read 
over to the deceased during the half hour he 
was continuously with him, and admits that 
fhere are many details in connection with the 
execütion of the Will that he could not recol- 
lect ab the time he was giving evidence before 
the District Judge. When asked pointedly 
in cross-examination he says that except the 
deceased’s acts and the appearance of the 
eyes he cannot recollect any thing else which 
led him to form the conclusion that the 
deceased’s mind was ‘perfectly clear when be 
signed the- Will. Though he was asked 
whether he recollected the deceased having 
conversation either with himselfor anyone 
else just at the time of the execution of the 
Will or its attestation, he was not asked what 
the acts of the deceased were which, added to 
his appearance, led the witness to infer that 


the patient was quite conscious of what he 


was doing. Then to a question by the Court 
he says that he is sure that, when the deceas- 


ied signed the Will, he was capable of under- 
standing it, of fune & rational judgment 


as to its effect upon his interests, of compre- 


-hending the nature and extent of kis property 


and, according to his lights, the nature of the 
just claims of those who are nearly related to 
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him. He did not consider that 
faculties of the deceased which ought to be 


exercised in making a Will were impaired and' 


adds that he would not, asa medical man, 
have attested the Will, if he thought that the 
testator was notin a fib condition to make it. 
Before the Registrar, his evidence was toa 
similar effect, though his memory of the 
events, as would appear fronr Exbibit B, was 
then naturally mors vivid and fresh. For 
instance, be says before the Registrar that it 
was to Vakil Subbagamier that the deceased 
gave instructions for tbe Will, though he is 
unable to say now who it was that was taking 
down the testator's instructions. The learned 
District Judge, first of all, remarks as to the 
effect of this witness’ evidence, that it shows 
that he was not quite certain that he was 
present when the deceased signed each sheet 
and, as he does not read Tamil, it is quite 
conceivable that he saw the deceased sign 
some sheets of paper, that the witness was 
not in the room during the whole time he 
was signing the sheets and that the deceased’s 
signatures might have been obtained to some 
blanksheets, But the witness is positive that 
he saw the deceased sign the Will, he himself 
attested it afterwards and to the best of his 
recollection and belief he says he was present 
when each sheet was signed. It was never 
put to him that the deceased’s signatures 


might have been taken on some blank sheets’ 


‘without this witness’ knowledge, and he says 
that, as far as he recollects, he was all the 
time, 7. €. for half an hour, present in the 
room, between the execution and attestation 
ofthe Will. With reference to the question 
of testamentary capacity of the testator, the 
‘District Judge observes that the witness does 
not give any data for his opinion that the 
deceased was fully conscious of what he was 
doing and understood the nature and “effect 
of the instrument he was executing. He does 
not recollect that the deceased made any re- 
‘mark or said anything which would lead him 
to form that opinion, and, according to the 
District Judge, it was the duty of the doctor 
‘to ascertain by conversing with the deceased 
the state of his mental faculty. We think 
the District Judge has failed to appreciate 
the importance of Dr. Van Allen’s evidence 
in this connection. He was in attendance on 
the deceased throughout from the 8th till his 
death on the llth and his entire evidence 
* shows that there was nothing in the condition 
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of the deceased upto the time he left the 
hospital, and certainly up to the time of the 
execution and attestation of the document, to 
suggest to the witness that his mental faculties 
were in any way impaired. He was un- 
doubtedly in a feeble condition; but that was 
not inconsistent with the possession of all his 
mental powers. If there was nothing parti- 
cular in the deceased’s condition which should 
have led the witness to suspect that he might 
nob understand what he was doing, there 
would be no occasion for him to adopt any 
special measures to ascertain the mental 
condition of the deceased. On the other hand, 
the witness is postive that, from the acts of 
the deceased and his appearance, he had no 
doubt whatever that the deceased was able to 
understand what he was doing. He was 
asked if just at the time of the execution or 
attestation of the Will the deceased made any 
remark and, if so, whether the witness re- 
membered it. The witness could not re- 


. member any such remark, But he says at 


the same time that he was ‘able to speak as 
long as he wasin the hospital, The learned 
District Judge overlooks another important 
fact spoken to by this witness, viz., that he 
saw a man taking down notes of the instruc- 
tions which the deceased was giving. If 
there is no reason to disbelieve that statément, 
there can be no question but that the deceased 
was of full testamentary capacity at the time. 
Those who conducted the case of the caveators 
did not choose to ask for any information as 
to the other acts of tbe deceased which led 
the doctor to form hjs opinion. But the 
witness has no doubt as to the mental fitness 
of the testator, and he says he would not 
have attested the Will if he had entertained 
any dowbts about the capacity of the testator. 
No doubt, the Probate Court must form 
its own opinion apart from the opinion of 
any witness as to the testamentary capacity of 
the deceased at the time of the execution of 
the Will but, when a qualified medical atten- 
dant of the deceased says that from ‘his acts 
and appearance the deceased appeared to be 
quite conscious of what he was doing and to 
understand the nature of his act, great weight 
ought to beattached to that evidence. We shall 
not examine the evidence of the two pleaders, 
witnesses Nos. 5 and 6, and the writer of the 
fair-copy. plaintilf's witness No. 7. Plaintiff's 
witness No. 5, Subbaramier, isa first-grade 
pleader enrolled in 1902, č. e., about 3 years 
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before the date of the Will. 
in by the 3rd witness, 


He was called 


to whom he was. 
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known previously, to draft the Will and was. 


introduced by him, to the testator. The 
other pleader came with him to help him. 
He says that the testator gave him instruc- 
tions, that he noted them down on a piece of 
paper and, after having taken down the 
instructions, he prepared the draft in a room 
adjoining that in. which tke testator. was. 


When Subbaramier was preparing the draft, : 


some Chettis, he says, told him that certain 
changes must. be made in the way in which 
the business of, the decensed's firms was to be 
conducted and that the time for the payment 
of the legacy to charity should be advanced to 
an early date. 
to the testator and then the Chettis and the 
testator discussed these suggestions with 
the result that the testator ultimately 
accepted the suggestions. The draft was 
accordingly altered to that extent and it 
was then fair-copied. Ramasami Aiyar, 
plaintiff's witness, No. 7, was then fetched 


The pleader thereupon went: 


in order to write the fair .copy and he wrote . 


it under the supervisionof Narayansawami. 
While the. draft- was being copied, one of 
the Chettis present suggested ‘that the 
Will should be registered ‘and he was sent 
to bring the. Registrar but returned without 
the Registrar as the officer. had left his 
office. ‘Then the Chettis asked the pleader 
Subbaramier himself to go and bring the 
Registrar.. He says it was then between 
7 and &.p. 
who lived not very faf off, but the Registrar 
refused to come, saying that it- was night, 
that it was not convenient for him to come 
then, nor was he bound to register doca- 
ments at night. 
ed to the hospital, he was told that the 
Will had been signed, and, on asking the 


testator whether he had signed it and if it - 


had been read, over to him, the testator re- 
plied in the affirmative. Then this witness 
and others- attested the Will. Subbaramier 
says thabthe deceased was quite conscious 
when he gave instructions and also when 


read over to him and that he had signed 
it, v.6,.85 thg time of the attestation, In 
cross-examination, he says thatit took the 
deceased 15 minutes to give the instructions, 
and, asked about the alterations which were 
embodied at the suggestion of the Chettis, 
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he gives the details. He further says that, 
when .the deceased gave instructions, he 
consulted the Chettis and the Chettis made 
suggestions. He says the draft Will was 
in accordance with the instructions given 
to him and that, at the time the witness 
attested the Will, the deceased answered 
his questions quite clearly. Pleader 
Narayanaswamy Aiyar corroborates plaintiff's. 
witness No, 5. He was in the hospital when 
the senior pleader went to fetch the Registrar. 
He says that Ramaswamy Aiyar (paintiff’s 
witness No. 7) wrote the, fair-copy from his 
dictation and that Exhibit A, the Will, is 
in accordance with the draft as finally 
settled. He compared the fair-copy with 
the draft. After the Will had been fair- 
copied, some of the people there took it 
to the patient’s room. This witness also 
attested the Will on the return of plaintiff's 
witness No. 5. He did not .see the testator 
sign the Will, and the reason he gives is 
that in the room in which the deceased was, 


.his relations were crowding and he thought 


that the execution would take place after 
the 5th witness had returned. The man 
who copied the Will, Ramaswamy  Aiyar,: 
plaintiffs witness No. 7 says that he wrote 
it to the dictation of plaintiff's witness No.: 
6. He says that after the Will had baen 
fair-copied, it was read out to the testator 


. by plaintiff's witness No. 4, Arunachalam 


M. He went to thé Registrar, . 


Chetfi, and that he saw the testator sign 
the Will on each sheet. In cross-examina- 
tion, he says that the deceased was told 
that the pleader had been sent to fetch 
the Registrar but that he had better sign 


. and that it was sufficient if he acknow- 


When the witness return- . 


the Will, 


ledged his signature before the Registrar. 
He gives the time of execution as about 
7-830 and of attestation as about 8 or 8 30. 
The pleader Subbaramier who drafted 
the Will and Narayanasami Áiyar his junior 
have been disbelieved by the District 
Judge mainly on the ground  that.their 
testimony, specially of Subarama Aiyar, 
conflicts with that of the plaintiff’s witness 


. No. 2, the Registrar, whom he had gone 
he told the witness that the Will had been . 


to bring to the hospital in order to register 
and also because neither the 
notes which were taken down by the senior 
pleader nor the draft have been produced. 
As regards the discrepancies between the 
evidence of the Registrar and the pleader 
Subbaramier, they relate to the hour when 


. 758 
RAMASAMI GHETTI V. KARUTHALACHI, 


ihe Pleader went to the Registrar and the 
exaeb purport of the conversation that took 
place between them. But these discrepancies 
eannot be said to be of any importance 
having regard to the fact that the witnesses 
are speaking: to facts which took place more 
than four years ago. As regards the hour, 
the: Registrar (plaintiff's witness No. 2) 
says it was at 9 P. a, that the pleader 
eame to him, but the pleader says ib was 
than between 7 and 8p. x. and that he 
returned at about 8 p.m. to the hospital. 
The Registrar, who has now retired from 
service, was for the; first time after four 
years narrating: what happened. He was 
not examined before the Sub-Registrar at 
the time of. the registration of the 
Will, but the pleader was. [t is much 
more likely then that the Registrar may 
bé mistaken -abont the exact hour. The 
Registrar also says that the pleader told 
him that-be would be sent for later on, 
while the evidence of the pleader is that he 
wanted the Registrar then to come to the 
hospital and register the Will. Here again 
the statement of the, pleader is more in ac- 
cordance with the probabilities of the case. 
It is difficult to see why he should have 
gone tothe Registrar if he did not want 
him tocome then. 
to all the evidence, was ‘not likely to live 
much longer, and it is not probable that the 
testator or his friends would have delayed 
the registration of the Willa moment longer 
than was absolutely necessary. It has, 
indeed, -been suggested that the pleader 
might have gone to the Registrar simply 
to tell him that he would be required to 
register a Will and thus to create evidence 
jn support of the Will. Ibis difficult to see 
the force of this suggestion. If there was 
a. fraudulent conspiracy in which so many 
persons, apparently in very respectable posi- 
tion in life, participated, it wonld be worse 
than superfluous to go and ‘state to a 
stranger that aiWill was going to be execut- 
ed by a person in a critical state of health. 
On the-other hand, the fact that the Regis- 
trar who gives such a discrepant account 
as to what happened between him and 
the pleader was examined on behalf of the 
plaintiff, militates against the theory of 
conspiracy. As regards the notes and the 
draft it- would undoubtedly have been 
i much more’ satisfactory if they had been 
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preserved and produced in Court. . But 
we do nob4hink thatthe learned District 
Judge is right in treating the two pleaders 
as unreliable witnesses because of the non- 
production of these papers. He ought to 
have borne in mind that both of these 
men, who were junior practitioners, had no 
previous experience of drafting Wills and it 
is nob even likely that they would have 
been allowed to retain the draft and the 
notes by. the Cheitis. They were not in'the 
position of family solicitors, they were 
simply bronght in for the occasion to draft 
the Will And, in our experience, it is not 
the practice in this Presidency, specially in 
the mofussil, to leave. title-deeds or other 
valuable documents and papers in the 
custody of pleaders except when they are 
wanted for purposes of a particular litigation, 
Besides, we fail to see, if there was a 
fraudulent conspiracy, as the learned 
District Judge thinks there was, and if the 
witnesses of the plaintiff are unscrupulous 
men, that they would have found any special 
difficulty in producing papers purporting to be 
the notes and the draft. The District Judge 
also thinks that it is a very suspicious 
ciroumstance that both the pleaders, as he 
puts it, made themselves scarce at the time 
‘of execution. It is again difficult to under- 
stand the force of such a criticism. If it be 
suggested that these two witnesses kept 
out of the way because they knew that the 
testator was unable to sign, that would be 
quite inconsistent with what they actually 
depose to. The: Judge also considers it 
remarkable that the  spnior Pleader should 
have gone to fetch the Registrar instead of 
the junior Pleader, On the other hand, it | 
seems to us that, as the Registrar had 
already left the office, it might have been 


thought that the senior Pleader, who was a : 


previously acquainted with him, would be 
more likely to be successful in persuading 
him to come than plaintiff's witness No. 6. 
The remaining witnesses in support of the 
Will are.Chettis, friends and relations of the 
deceased and the widow of the deceased. The 
District Judge seems to brush aside the evi- 
dence of all-the Chetti witnesses as unworthy of 
reliance, mainly because they are, Nattukottai 
Chettis. He does not say in so many words that 
Chetti as a class are within his experienca 
unreliable witnesses, but apparently that is 
what he means. We must observe that our . 
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experience of Chettis as witnesses in judicial 
proceedings would not justify us in ‘treating 
them on a footing different from other wit- 
nesses. The District Judge having made up 
his mind regarding the credibility of the 
Chettis as a class, his estimate of the evidence 
of these witnesses is hardly of any assistance 
tous. The 3rd witness is a partner of the 
9th witness, a very well-to-do Chetti money- 
lender and a particular friend of the deceased. 
He wasspecially sent for by the deceased 
himself at about 3 P. M. and. the deceased told 
him that he was going to make a Will and the 
dispositions he wis going to make thereby. 
This witness suggested that, instead of Rs. 
50,000 which the testator said he wanted to 
give in charity he should give a lakh having 
regard to his wealth. The suggestion was 
accepted. Then the deceased requested him 
to have the Will prepared and the witness 
went and brought the Pleaders. The deceased 
himself gave instructione to the Pleaders, 
repeating what he had told the witness. The 
Pleader Subbaramier noted the instructions 
and the witness saw him prepare the draft. 
The witness asked the deceased to have the 
Will registered and, on his agreeing, he went 
to bring the Registrar but could not find him. 
That was, he says, between 5 and 5-30. 
When he returned, the draft was still being 
prepared. On the draft being read out to 
Arunachallam Chetti, another friend of the 
deceased, he suggested the alterations in the 
draft already mentioned, which, on being 
consulted by the Pleadera,the deceased agreed 
to, and the draft was accordingly altered. 
The witness goes on to site thal a man was 
sent for to fair copy the Will and, when the 
copy was made, this witness Aruuachallam 
Chetti and the writer took the Will tq the 
deceased’s room. Arunachallam Chetti read 
out the Will to the deceased, the deceased said 
it was all right and at once signed it. Then 
he and the other witnesses attested the Will 
when Subbaramier who had gone to bring 
the Registrar returned. In the cross-examina- 
tion, all that is elicited against the witness’ 
impartiality is that he belongs to the same 
village as Chidambaram Chetti, one of the 
executors, and worships in the same temple 
with him. He shysin cross-examination that 
the deceased was not well enough to write 
the draft Will himself and, as he was too ill 
to read it, it was read to him by Aruna- 
challam, What the District Judge says 
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against him is that he poses as an independ- 
ent witness, is a Nattukkottai Chetti like the 
executor and there is no reason why he 
should not have been induced, for a considera- 
tion, by plaintiff's 8th witness and others to 
help in the concoction of the false Will, by 
which the lakh of rupees would be at the 
disposal of the executors for so-called charit- 
able purposes. In our opinion, there is no 
justification for these strictures. The District 
Judge is not satisfied with making these 
suggestiors, but goes on to say that as, 
between December 1904 and February 1905, 
Rs. 6,500 was drawn from the estate by the 
executors, and the plaintiff's 8th witness, 
the executor who is not willing to act, is 
unable to explain what became of the money, 
it is not improbable that a good deal of it 
was used in bribing the witness. If we 
turn for a moment to the evidence of plain- 
tiff’s 8th witness, the suggestion in cross- 
examination is that out of this sum of Rs, 
6,500 Rs. 5,000 was paid to the hospital and 
thereis no suggestion whatever that any 
portion of the money was used in bribing 
plaintiff's witness No. 3 who is himself a rich 
banker. It may further be observed here 
that because plaintiff's 8th witness could not, 
while under cross-examiuation, account for 
Rs. 6,500 which he drew from the firm, which, 
asthe accounts themselves show, had very 
large transactions, it is going much too far to 
say that that sum was used in bribing a number 
of men all in good position in life. It seems 
to us that the District Judge has too hastily 
acted upon insinuations against the honesty 
of these witnesses and there is nothing to 
support such serious charges. From all that 
appears, the witness is an independent and 
disinterested witness and thereis nothing in 
his evidence which would show that he was not 
a witness of truth. The District Judge, it 
may be mentioned also points out some 
discrepancies which are of a minute and 
unimportant natureas tothe place and time 
at which this witness met plaintiffs 5th 
witness. Such discrepancies,in our opinion, 
cannot be held to affect the value of his 
testimony. The plaintiff’s 4th wituess is 
another Nattukkottai Chetti friend of the 
deceased, who was at Madura on a visit to 
his brother and, on being told that the 
deceased wasill, went to see him at abont 
5-30. He was told by the deceased that he 
was gettinga Will to be written and he 
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requested him to go and.see aboutit. It was 
this witness that advised the changes in . the 
draft which were subsequently adopted by the 
deceased. .He read out the Will to the 
deceased and is also an attesting witness. In 
cross examination about the deceassd's con- 
dition he says he did not think the deceased 
was going to die, but he cannot say if any one 
else thought so. There is no suggestion made 
against the honesty of this witness in cross- 
examination. The fault which the learned 
Judge finds with this witness’ evidence is 
that, as regards* the amendments in the 
draft Will, his evidence is highly sus- 
Picious because no mention was made of 
these amendments before the Registrar 
or the petition for Probate. He seems 
to think that the story regarding (the 
alteration has been introduced merely to 
make out that the deceased must have been 
in a sound state of mind to be consulted about 
the alteration and to give further instruc- 
tions with reference thereto. But the pro- 
ceedings before the Sub-Registrar were of a 
very summary and e» parte character, and 
there is no reason why this matter should 
have been mentioned then or in the petition 
for Probate. The District Judge also points 
out certain discrepancies between the evidence 
of plaintiff's 4th witness and that of plain- 
tiff's 7th witness and plaintiff's 5th witness, 
as to what was said regarding the closing of 
the shops, and between the plaintiff's 4th 
witness and Dr. Van Allen, as to how the 
legacy of Rs. 1,000] came to be bequeathed 
to the hospital. None of these discrepan- 
cies are ofany importance and they might 
easily be accounted for by the lapse of 
memory of one witness or the other. We 
have already dealt with the evidence of the 
two pleaders and the writer, plaintiff's 
witnesses Nos. 5, 6 and 7. : 
Plaintiff's Sth witness, Chidambaram 
Chettiar, the husband of the deceased’s 
wife's sister, lived in the same village as the 
deceased and was his friend. He accompani- 
ed him to Madura for treatment and says 
that, at 2 P. m. on the 10th Dr. Van Allen 
told him that the deceased was getting worse 
and that he might arrange his affairs by 
making a Will. The witness was nob willing 
to make this unpleasant communication to 
the deceased, who, so far as appeared to him, 
was all right. Thereupon the.doctor himself 
spoke to him. The deceased then asked 
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the witness to send “for some people who 
knew him and a man was sent to the Chetti‘ 
rest-house. The3rd and the 9th witnesses 

came. Then the witness gives an account of: 
the preparation and execution of the Will 

which is substantially the same as that given 
by other witnesses. In oross.examination, he’ 
says that he acted as executor for about a 

month but not afterwards, though the 

other executor, who has applied for Probate, 

occasionally consults him on important 

points connected with the administration of 

the estate. Before the doctor told the 

deceased -that he was worse than-the previous 

day, the latter had never at any time said 

that he was going to leave a Will. The Dis- 

trict Judge says that this witness, being: 
one of the executors, is obviously a prejudic- 

ed witness. Here, again, it is difficult to 
approve of the Judge's stand point of regard- 

ing the evidence. 

Muthia Chetti, the 9th witness, also attest- 
ed the Wil. Hesays he came with plain-: 
tiff's witness No. 3 but went away almost 
immediately, as he had some business, but 
returned at 6 P. M., when plaintiff's witness 
No. 4 was reading the Will to the deceased, 
He saw the deceased sign and himself attest- 
ed the Will. Nothing is alleged against this, 
witness who is apparently a disinterested and 
respectable man, but the District Judge 
thinks that the fact that he is a Nattukkottai 
Chetti is enough to justify him to reject his 
evidence. 

The widow, who came with the deceased: 
to Madura and was in attendance on him 
at the hospital, fully supports the Will 
and gives the same account as the other 
witnesses of what happened. She adds- 
that her husband consulted her and his mother 
about the Will. Inthis she is not corroborat- 
ed by most of the other witnesses. It was 
at 2p. m., that she was told that her husband 
was not doing well, but she says that he was 
in enjoyment of good memory all the time 
he was in the Hospital. In cross-examina. 
tion, she states that she did not know that 
he ever suffered from fever, that for the last 
two years before his death they were both 
looking for a boy for adoption and that, 
though they had thought of the very boy 
whom she ultimately adopted under the Will, 
the pareuts of the boy during the life-tim» of 
her husband did not agree to give the boy 
in adoption. She also says that, .while her. 
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husband was living, it had been resolved that 
the daughter of her sisters husband, 
Chidambaram Chetti, plaintifi’s witness 
No. 8, the applicant for Probate, should be 
married to any boy that might be adopted. 
The District Judge observes regarding this 
witness that she has come forward to support 
the Will because she has adopted the son-in- 
law of one of the executors, a near relation of 
hegs. Ib might be observed that the mar- 
riage of the adopted boy did not take place 
until several years after the date of the Will. 
Chidambaram Chettican hardly be said to be 
a near relation of the witness. But, however 
that may be, the important factis that by 
adoption she divested herself of the widow’s 
estate, and it is clear that without the Will 
she would be in a better position. It is im- 
possible to conceive of any intelligible reason 
why she should join in a conspiracy to seb up 
& fraudulent Will which would materially 
prejudice her own interests and support ib by 
false testimony. 

Opposed to this mass of evidence in 
support of the Will, is the evidence of the 
mother of the deceased, one of the caveators 
(defendant's witness No. l, examined on 
commission) and of Subbiah Chetti,a cousin 
of the deceased. ‘The former says that at 
Sivagaoga, on their way to Madura, her son 
hed cold and fever and convulsive 
fits. After he was operated on in the 
hespital, she says, he had hard breathing 
on the 9th and on the 10th at noon and even- 
ing. He was ungonscious on the 10th 
and the Doctor advised that he might be taken 
to the village. She«ays that from noon to 
evening he did not express a desire to make a 
Wil, men were coming and going, he was not 
able to make his signature and at about 
Jamp-lighting time they took his signature on 
a blank paper, and that from noon to even- 
ing on the 10th her son was unable to speak. 


In eross.examination, she says that for the- 


last 10 or 15 years her eyc-sight has been bad 
and things appear as shadows to her vision. 
She tries to improve upon her examination-in- 
chief, saying that, after the operation even on 
the 9th, her eon was unconscious and lying in 
a delirions state and continued to be in that 
state and rfever recovered from it. Then she 
says that the deceased, on the 9th, gave her- 
self as well as her daughter-in-law authority 
to adopt. This story is palpably absurd and 
false and no reliance has been placed on this 
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witness’ evidence by the learned Pleader who 
appeared for the caveators. The Distriob 
Judge, no doubt, while concluding from the 
appearance of the Will that the signatures on 
the last two pages at least had been obtained 
before the body was written, says that 
this suggestion is supported by the evidence 
of this woman on oath. But he no- 
where says, as we read his judgment, that he 
regards her as a witness of truth or that 
he believes her evidence regarding the con- 
dition of the deceased on the 9th and lOth. 
The witness has no megns of her own and is 
supported by S. N. Subramanian Chetti, who 
is financing the case against the Will. S. N, 
Subramanian Chetti, as already mentioned, 
is a cousin of the deceased anda partner in 
some of the firms to be wound up and, 
therefore, interested in opposing the Will. It 
would also appear that the mother of the 
testator wanted her daughter-in-law to marry 
the boy adopted by the latter to a daughter 
of one of her own daughters, but the widow 
persistently refused ; this incident apparent- 
ly incensed the old woman and might have 
farnished an additional inducement to her to 
oppose the Will. Subbiah Chetti, who is the 
other witness against the Will, is a cousin 
of the deceased on the mother’s side and 
His evi- 
dence is that the deceased had high fever 
and, was delirious for some hours on the 9th 
after the operation, and on the lOth also he 
had high fever and was raving most of the 
time and was unable to speak as usual At 
6-30 P. x. on the 10th, he says, he left the 
hospital to look for jutkas (a sort of cart) to 
take the deceased to his village and up to 
that time no one spoke of a Will. He 
brought two ju£kas at about 9 p. x. and the 
deceased, who was unable to walk, was 
carried to one of the carts. In cross-ex- 
amfnation with regard to his position in life 
he says that he has a capital of Rs. 1,000 or 
Rs. 500, and that it is invested in S. N. 
Subramania Chetti's firm, who pays him his 
maintenance out of that sum. After the 
testator’s death, this witness as well as a sister 
of his was married, and the expenses 
amounting to Rs, 4,000 were borne by 
Subramanian Chetti. As regards the con- 
dition of the deceased, he wishes to make 
it clear in cross-examination that the deceas. 
ed was raving from 1 P. x. to the time the 
deceased left the hospital, He says he never 
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saw plaintiff's witness No. 3 and plaintiff's 
witness No. 4 in the Hospital ab all and 
that no Vakil came to the hospital. It is 
clear that this man also, who again is 
pecuniarily dependant on Subramanian 
Chetti, is, like the testator's mother, not a 
witness on whose words any reliance can 
be placed. In fact, the District Judge does 
not even mention him and no reference was 
made to his evidence by the Vakil for the 
respondents. 

The balance of testimony, therefore, is 
overwhelmingly in fgvour of the Will, and 
we shall now consider whether the value of 
the large body of apparently respectable 
and trustworthy evidence in support of the 
Will is destroyed by any inferences to be 
drawn from the appearance of the Will and 
its contents. The signatures of the deceased 
onthe Will are undoubtedly not of a man 
who was signing under normal conditions. 
They are shaky and straggling, but if we 
believe the evidence of the witnesses who 
speak to the Will the appearance of the 
signatures is accounted for. The testator 
at the time of execution of the Will was in 
a debilitated condition, he had undergone a 
serious operation and one of his shoulders 
was bandaged. He had to be propped up 
with pillows and wrote on a pad placed 
before him. While one inference to be drawn 
from the appearance of his signatures un- 
doubtedly is that the testator when making 
them was very weak, ib also supporis a 
strong argument against any suggestion of 
fabrication. In fact the learned Vakil for 
the respondents did not seriously contend 
*that the signatures are not of the de- 
ceased. 

The next point which the Judge makes 
upon the appearance of the Will is based on 
fact that the last page but one and the 
few lines on the last page are written closer 
than. the preceding pages. The man who 
wrote the Will (plaintiff’s witness No. 7) 
explains how this occurred: he was writing 
a large bold hand and then he was asked to 
write closer so asto leave enough space on 
the last page to contain the signatures of 
the deceased and of all the attesting wit- 
nesses. In this he is supported by plaintiff’s 
witnesses Nos. 4 and 6 and there appears 
to be no good reason why this explanation 
should not be accepted. The District Judge 
also thinks that the fact that the Will is 
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made to end with the phrase “to this effect 
of my free will” which, he says, is incom- 
plete while the usual phrase is "to this 
effect is this document, viz., Will, executed ` 
with my free will" shows that the signature 
was obtained on the last page before those 
words of the Will on that page were written. 
In the first place, itis by no means clear 
that there is not sufficient space above the 
last signature to accommodate some mare 
words. Further, if the signatures Had been 
taken previously on the last two pages, 
the writer would have been warned to write 
80 as to accommodate every fhing within 
the space at his disposal and he could have 
written accordingly; or, why could not the 
phrase be left out altogether? The pleader 
who drafted the Will says that he thought 
the phrase which he used was the proper 
phrase and we see no sufficient grounds for 
not accepting that explanation. 

As regards the contents of the Will, the 
District Judge is of opinion that the provi- 
sion regarding the deceased’s half share 
of the expenses for the repairs of the 
Tirumalai Amman temple at Koilur could 
not have been made by the deceased, inas- 
much as he had already contributed his 
share, the other half of the expenses being 
borne by S. N. Subramanian Chetti. At the 
date of Exhibit II, the estimate apparently 
was that the entire cost of the repairs 
would amount Rs. 10,500 and the deceased 
and S. N. Subramanian Chettiar each agreed 
to contribute Rs. 5,250. They paid the 
amount long before the date of the Will and 
there was, therefore, nothing more for the 
testator to pay on that account. But the 
evidence of plaintiff's witnesses Nos. 8 and 4, 
who were cross-examined about the matter, 
shows that this amount was found to be 
insufficient and more money was needed for 
the completion of the work. Plaintiff’s wit- 
ness No. 8 says the executors have paid to 
the temple what was payable according to 
the Will and his information is that S. N. 
Subramanian Chetti has aleo contributed an 
equal sum. 

There is no evidence to the contrary on 
the side of the caveators, and S. N. Sub- 
ramania, who is responsible fof the case 
against the Will, has not gone into the wit- 
ness-box to contradict the statements of 
plaintiff's witness No. 8. Further, beyond 
theigeneral allegation that the provision as 
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to charities showed igrorance of the deceased's 
affairs. no specific allegation was.made by 
the caveators as to the recitals relating to 


the construction of Tirumalai Amman temple: 


being incorrect. The appellant has filed 
before us two affidavits with true copies of 
two Kundis, each for Rs. 3,800, one dated the 
8rd January 1903 and drawn by Subrame- 
nian Chetti, the other, dated the 7th Jannary 
1906 drawn by Chinnan Chetti, and the 
executor of the deceased in favour of the 
temple for a similar amount, and certain 
extratts from accounts of the temple showing 
payment of the amounts of the hundis. The 
affidavits allege that some months before 
the death of the testator there was a demand 
by the Kovilur Swamis on him and on S. N. 
Subramania for further contributions and 
they agreed to make those contributious. 


It was in pursuance of that demand that. 


the two hundis were executed. The hundis 
recite that, in addition to the sums already 
contributed, Rs. 7,600 was agreed to be 
paid by the testator and S. N. Subramania, 


each paying Rs. 3,800. S. N. Subramania 


has filed a counter-affidavit, in which he says 
. that no demand was made at the time 
mentioned in the affidavits filed by the 
petitioner, that there were ample funds with 
the temple in 1904 and 1905 and that it was 
only in December1905 and Jannary 1906 that 
. the Swami wanted more money. He does not 
deny having executed the Àundis filed and the 
léarned Pleader for the respóndents admitted 
their authenticity. We do not, however, think 
that we should be jistified in admitting 
additional evidence, inasmuch as the affidavit 
of the plaintiff's agent does not allege that 
the evidence was tendered before the learned 
District Judge and he refused to. admit it. 
All that is said is that the learned Vakil, Mr. 
K. Srinivasa Aiyengar, who appeared for 
the petitioner during argument before the 
District Judge, asked him, if he had any 
doubts about the matter, to call for the ac- 
counts of the mutt. But there is no reason 
to distrust the evidence of the plaintiff's 
witnesses, which stands  unrebutted, and 
which shows that the temple authorities were 
asking the deceased for more money to 


complete the work and the latter promised — 


to contribute more money. Then the District 
Judge says that the deceased was not likely 
to -have made especial provision for the 
charities at Chidambaram and the’ water 
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pandal at  Hameswaram, conducted and 
maintained jointly by the deceased and his 
two cousins, Chinniah Chettiar, the executor 
who has applied for Probate, and S. N. 
Subramania, who is supporting the case 
against the Will, inasmuch ag they had set 
apart ample properties for those purposes 
and. the accounts showed that there was a 
balance in hand of about Rs. 69,000-0-0 out 
of the income of those properties. Now, in 
the first place, the only direction regarding 
the above charities is that the deceased's share 


“of the expenses is to be paid, and the evi. 


dence of plaintiff's witness No. 8, which 
stands uncontradicted, shows that the three 
cousins, before the testator’s death, proposed 
to build three new school buildings in 
Chidambaram and a permanent water shed 
al Rameswaram, which, it must 
membered, are the two most sa 
for Hindus in Southern India, 
Judge also thinks that the gift of one lakh 
to charity is disproportionate. But the evi- 
dence in the case shows, what is a well- 
known fact otherwise, that the Chetties as a 
class make large gifts to charity, and, as 
already mentioned, the testator : 
undoubtedly a man of very cbaritable 
position and had no son of his ow 
inherit his wealth. The learned Pleade 
the respondents has also. sought to m 
point of the fact that the name of the 
executor who is asking for Probate ig given 
in the Willas S. R. M. Ramásami Chettiar 
alias Chinnan Chettiar contending that 
his alas is not Ramasami but Ramanathan 
and the testator is not likely to have made a 
mistake of this character. But plaintiff's 
witness No. 8 who is asked about it says that 
the man has two aliases Ramasami as well 
as Ramanathan. Besides, he appears to be 
quite well-known to the attesting witnesses 
and if he was never called Ramasami, it is not 
likely, on the theory of- conspiracy among 
these witnesses, that they should have insert. 
ed that name. . 

There remains another argum i 
the Will to be noticed. The District dades 
says that the testator is not likely to kae 
appointed as executor his cousin Chinnia 
Chetti, between whom and the deceased there 
existed some rivalry in business, instead of 
appointing S. N. Subramanian Chetti, the 
other cousin, who was the partner in some of 
the firms, Nor, it is argued, was the decep 
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ed likely to have appointed Chidambaram. 
Chetti, who is a young man of no experience. 


Now, whatever may have been the nature of 
the rivalry between Chinnia Chetti’s firm 
and some of the deceased firms, there is 
nothing to show that they ceased to be good 
friends; on the other hand, the evidence is 
that they continued to be good friends. S. N. 
Subramanian Chetti, no doubt, feels that he 
ought to have been made an executor and 
that may be one reason why he is supporting 
the case against the Will. It seems to us to 


be not unlikely that, inasmuch as the testator. 


wanted most of the firms in which S. N. 


Sübramania was a partner to be closed, he, 
might have thought that another "person, 


should be appointed executor. Chidambaram 
Chettiar was selected because he is a 
relation of the testator’s wife, is man_ of 33 
and does business on his own account, and so 
the District Judge’s observation that he isa 


young man with no special experience does, 


nob seem to have much point. 

These are the ürguments advanced against 
the Will. In our opinion, they are mostly 
based on misconceptions and are by no 
means such as to outweigh the effect of a 


large body of apparently unimpeachable evi-. 


dence in support of the Will, more especially 
when we find that ihe account of what 
happened at the time the Will is said to 
have been executed, as given by the witnesses 
examined in support of the opposing case, is 
manifestly false. 
the Will clearly established by thé evidence 
and that the testator, at the time of the execu- 
tion.of the Will, was of sufficient testamentary 
capacity. 

We, therefore, reverse the order of the Dis- 
trict Jadge of Madura and direct that Probate 


may be issued to the appellant as prayed. 


for. The respondents will pay the costs of 
the petitioner both in this. Court and before 
the District Judge. 
Sanakaran Nair, J.—I agree. 
Appeal allowed. 
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[1911 
(s. c..14 O. C. 228.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Second Crvin APPEAL No. 198 or, 1910. 
March 20, 1911, 
Present: —Mr. Chamier, J. CO, and | 
Mr. Piggott, A.-J. C. 
Musammat BILASA—DEFENDANT— 
j versus 
DARSHAN SINGH AND orHers— 
PLAINTIFFS. 

' Landlord and tenant-— Occupancy-right cr eated y. 
decree—Decree forbidding alienation by tenunt-—~Alien.' 
ation against the terms of decree — Suit for possession by 
landlord—Oudh Rent Act (XXII of 1886), s. 108 cl.-(4) 
— Civil or Revenue Court—Jurisdiction, * 

Where a person obtained in the Settlement Court a 
decreefoi hag gabzadariand the decree expressly pro- 
vided that the decree-holder should have & permanent 
and heritable right in the land, but should not have 
the power of transfer: Held, that a transfer.of such 
land by the tenant was invalid as'ib was forbidden by 
the decree. 

Held, further, that, where such-land was transferred 
by the tenant, a suit by. the lambardar to recover 
possession of the land being maintainable under .sec- 
tion 108, clause (4) of the Rent Act was not cogni- 
zable by the Civil Court. 

. Romeshur Baksh Singh v^ Radhay Pandy, 2 O, O. 
204 and . Jagdish Bahadur Singh v. Sheorajt, 6 O. ©. 
289, referred to. 

Appeal against the decree of the District 
Judge, Sitapur, dated 20th April, 1910, 
confirming that of the Sub-Judge, Kheri, 
dated 11th January 1910. 

Babu Salig Ram, for the Appellant, 

Mr. A. P. Bose, for the Respondent. 

J udgment.—This i is a snit for posses- 
sion of four plots of land lying in Mahal Hari 
Singh in Mauza Terwe, the property of the 
plaintiffs. The first defendant, Musammat. 
Bilasa, is the widow of Mihin Kurmi who, on 
February 22nd, 1871, obtained inthe Settle. 
ment Court a decree for hag qabzadari in the. 
land. The decree which was based, it appears, 
on a compromise between the parties provides, 
expressly that the plaintiff shail have.a 
permanent and heritable right in the land but 
shall not have the power to transfer his rights, , 
The present suit for possession of the land is 
based on the allegations that the plaintiffs are . 
the owners of the land, that the first .defend- , 
ant is a tenant with a right of occupancy in 


. the land without power to transfer the land, 


that she has contrary to the decree mortgaged 


_ the land to defendants Nos. 2 and 3 and, there- . 


^. fore, plaintiffs are entitled to.a decree for 


possession of the land. The Courts below . 
have decreed the claim, 
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In second appeal the first point taken is 
that the suit is not cognizable by a Civil Court 
being a suit of the kind provided for by 
section 108, clause 4 of the Ondh Rent Act. 
On behalf cf the plaintiffs it is contended that 
the first defendant Bilasa is no longer a 
tenant of the land, that shehas by the instru- 
ment of transfer which is a mortgage parted 
with her rights, that she has ceased to be 
liable’ for the rent, that she is merely, a 
pro forma defendant and that defendants Nos. 
2 and Bare trespassers whom the plaintiffs 
are entitled to sgein the Civil Court. The 
translation of the mortgage-deed is before us 
and it seems to us ‘to be quite clear that, 
although the intention was thatit should not 
be held to be a mortgage of the land ° itself 
yet it is a’ mortgage of: the land. It is 
described towards the end of the deed as 
Rehan-nama dakhli and inan earlier part of 
the déed the mortgagor says that he mortgages 
the land with the profits thereof. He says 
also that he has delivered possession to the 
mortgagees who are to enjoy the profits in lieu 
of interest. There can be no doubt that this 
transaction was a usufructuary mortgage and 
as such, according to the decision of this Court 
in Rameshur Bakhsh v." Radhay Panday (1), 
was a transfer which is forbidden by the 
decree. The case just mentioned was the 
case ofa ténant with a right of occupancy 
under section 5 of the Rent Act, whereas in 
the present case we are concerned with an 
occupancy-tenure of a different description, 
but the arguments used by this ‘Court apply 
as much to the present case as to the case of 
a tenancy with a right of occupancy under 
section 9. Once this position is reached, it 
seems to us that the case is covered by the 
decision of this Court in Jagdish Buhadur 
Singh v. Sheoraji (2). There as here the land 
was held under a decree of the Settlement 
Court. The only difference between the two 
cases is thatin that case the decree provided 
that if the lessees alienated the land the 
lessor might cancel the lease and take posses- 
sion. In all other respects the two cases are 
identical. There as here the tenant had 
transferred the land and the suit was based on 
the allegation that the land-holder was entitled 
to recover possession because the tenant had 
transferred the.land contrary tothe terms of 


the decree.  There'as here the alienees were 
: (1) 20. C. 204. s 
(2) 6 O. C. 289, 


defendants to the case and ib was held that 
the suit was one of the kind described in 
section 108, clause (4) of the Rent Act and 
was, therefore, not cognizable by a Civil Court. 
Following that decision, we hold that this suit 
is not.cognizable by a Civil Court, 

We allow this appeal, set aside the decrees 
of the Courts below and direct that the plaint 
be returned to the plaintiffs-respondents for 
presentation to the proper Court. The 
respondents will pay the appellant’s costs in 
all three Courts. 

* Appeal allowed. 


(s. c. (1911) 2 M. W. N. 518). 
MADRAS HIGH COURT. 
SECOxD Civi, APPEAL No. 540 or 1910. 
“November 9, 1911. 
Present; — Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Iyer. 
NEECHOOLI PARIE AMMA-— PLAINTIFF— 
APPELLANT 
versus 
CHATHANADATH KALASSIN KUNHI. 
- KANDAN alas MOOTHORAN AND 


OTHERS — DEFENDANTS— RESPONDENTS. 

Malabar Tenants’ Improvements Act (I of 1900), s. 19 
—Kanomdar's right to value of improvements —Con- 
tract entered into before 1886 limiting the amount of 
compensation, not enforceable—Deed — Construction — 
Kanomtsdeed— Provision for removing buildings erected 
if of higher value than a specified sum. 

Under the provisions of Malabar~ Tenants’ Im- 
provements Act, I of 1900, a tenant is entitled to the 
full value of his improvements, according’ to the 
rates provided in séctions 9 to 18, and section 19 does 
not cut down his right under sections 5 and 6to the 
value of his improvements even where a contract 
limiting his right to the amount of compensation 
claimable by him was entered into before Ist January 
1886. - 

. Ina kanom deed of 1884 the kanomdar provided:— 
“If I make chamayams (buildings) thereon exceeding 
Rs. 25 in value, F shall only remove. and take them 
at the time of the surrender, and shall not demand 
the value of the improvements therefor.” . 

. Held, (1) that the provision for removing was 
merely a recognition of the right which a kanomdar 
had always possessed to remove any improvements 
made by him. 

Angammal v. Aslami Sahib, 21 M. L. J. 891, 11 
Ind. Cas. 745; 10 M. L. T. 193, referred to. 

(2) That the agreement that the kanomdar should 
mot demand the value of buildings worth Rs. 25 
meant nothing more than that he should nob demand 
more than Hs. 25 for any buildings erected by him. 

(3) That the clause only restricted the amount 
which the tenant was entitled to claim for improve. 
ments and did not prevent him from constructing 
any buildings worth more than Rs. 25 at all. 
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(4) That the agreement being one resiricting the 
amount of compensation was unenforceable. 

Kozhikot Pudiya v. Chundayil, (1910) M. W. N. 402, 
6 Iud. Cas. 887; 34 M. 61; 8 M. L. T. 218,20 M, L. J. 
849, followed. 

Section 19 does not render invalid a contract en- 
tered into before Ist January 1886, and restricting, not 
the right to compensation, but the Kanomdar's right" 
to erect buildings worth more than Rs. 25. 


Second appeal against the decree of 
the Subordinate Judges Court of Calicut 
in A. S. No. 660 of 1909, presented against 
the decree of the Court of the Principal 
District Munsif of Calicut in Original Suit 
No. 589 of 1908.° ^" 

Mr. J. L. Rozario for the Appellant. 

Mr. C. V. Anantakrishna Iyer, for ihe Re- 
spondents. i 

Judgment.—The question raised in 
this case is whether the defendants holding 
the, lands sought to be recovered in the suit 
ona Kanom executed in the year 1884 are 
disentitled under the terms of the Kanom 
instrument, Exhibit A, to recover compensa- 
tion for chamayams or buildings worth more 
than Rs. 25. The lst defendant is the 
purchaser in Court auction of the Kanom 
right. The 2nd defendant is a sub-mort- 
gagee under the original kanomdar holding 
under a document executed by him before 
ihe date of Exhibit A (Exhibit A being the 
renewal of an earlier Kanom). The 6th 
defendant is found by the lower Appellate 
Court to have constructed his butldings 
worth more than Rs, 25 about the year 
1883. The 18th and 14th defendants, who 
also raised buildings worth more than 
Rs. 25, obtained an assignment of a portion 
of the lands included in the Kanom in 1907, 
shortly before the suit. The lower Courts 
held that the defendants mentioned above 
were not bound by the terms of Exhibit 
A which, they held, would dissentitle them 
to claim a larger compensation than Rs. 25. 
The grounds on which the finding is based 
are— . 

(1) That Exhibit B, the Melcharth, execut- 
ed in favour of the plaintiff authorised him to 
pay the value of buildings erected by tke 
prior holders without any limitation. 

(2) That the Jenmi, the 17th defendant, in 
bringing to sale the rights of the original 
Kanomdars under Exhibit A, described 
them as “the Kenom Kushikur and 
Chamayam and all other rights thereon” 
over the property in question possessed by 
the Kanomdar, 


(8) That the Ist defendant, who, before 
his purchase of the Kanom, took the mort- 
gage Exhibit Ill in 1887 from the original 
Kanomdar, had no notice of any restriction con- 
tained inthe Kanom document of the Kénom- 
dar's rights to compensation for buildings. 

We are of opinion that none of these 
grounds can support the conclusion arrived 
at by the lower Courts. Exhibit III states 
that the Kanom document, t.e., Exhibit A, 
was handed over to the mortgagee, who 
must, therefore, be held to have had full 
notice of the provisions of Exhibit A. The 
sale certificate, Exhibit I,*canmob be held 
to confer on the Ist defendant anything 
more than the rights which the judgment- 
debtor, whose rights he purchased, actually 
possessed. The provision in Exhibit B 
authorising the plaintiff to pay the value 
of Ohamayams to which the Kanomdar.raight 
be entitled could not enhance the rights 
possessed by the Kanomdar under his own 
title-deed. Mr. Ananthakrishna Iyer for the 
respondents, however, seeks to support the 
judgment of the lower Courts on the ground 
that the provision in Exhibit A restricting 
the Kanomdar's rights to make Ohamayams 
and recover compensation for them, is not 
enforceable on aecount of the provisions of 
the Malabar Tenants’ Improvements Act, I 
of 1900. In Kozhikot Pudiya Kovilagath 
Sreemana Vikraman alias Cheriyah Rajah 
Averagal v. Chundagi Modathil Anantha 
Patter (1), this Court held that under the 
provisions of the Act a tenant is entitled 
to the full value, of his improvements 
according to the rates provided in sec- 
tions 9 to 18, and that section 19 does 
not cut down his right under sections 5 
and 6, to the value of his improvements 
according to the rates prescribed in the 
Act, even where a contract was entered 
into before the Ist January 1886, limiting 
his right with respect to the amount of 
compensation claimable by him. We adopt 
the law as laid down in that judgment; 
and, if Exhibit A can be rightly held to 
have merely limited the amount of com. 
pensation to which the Kanomdar was 
entitled for buildings, we are of opinion 
that the restrictive provision in that docu» 
ment cannot be enforced. Mr. Rozario, for 
the appellant, contends that the document 

(1) (1910) M. W. N. 402; 6 Ind. Cas. 887; 34 M. 61; 
8 M. L. T. 218; 20 M. L. J. 849, 
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really goes further and restricts the 
Kanomdar’s right to erect buildings at all 
if they are worth more than Rs, 25 and 
he argues that section 19 of the Act does 
not render such a contract entered into 
before the Ist of January 1886 invalid. 
The respondent contends that under sections 
5 and 6, the Kanomdar is absolutely entitled 
to the value of all improvements, and that 
section 19 which does not expressly provide 
that a contract before the Ist January 1886, 
restricting the right to make improvements, 
is valid, cannot be taken to modify the 
provisions, Ofe sections 5 and 6. We are 
unable to uphold this argument. We are 
bound to construe the Act so as to give 
some effect to every section of it. On the 
construction .coniended for by Mr. Anantha 
Krishna Iyer, section 19 would be un- 
necessary, and, if we are to regard it as 
enacted ex abundante cautela as suggested by 
him, then the words “after the lst day of 
January 1886” qualifying the contracts refer- 
red to in the sections would be unnecessary if 
his construction be maintained. We are 
bound to hold that contracts prior to January 
1886 limiting the right to make improvements 
are not affected by the section. It may be 
that section 19 did not intend to pronounce 
‘any agreements between jenmi and his 
Kanomdar as to what should be regarded as 
improvements suitable to the holding, invalid. 
The question:then that we have tc decide is, 
what is the true nature of the provision in 
Exhibit A with regard to buildings to be 
erected by the Kanomdar? The provision 18 
in these terms:— If, T make Ohamayams 
thereon exceeding Rs. 25 in value, I shall 
only remove and take them atthe time of 
surrender, and shall, not demand the value of 
improvements therefor,” The meanidg of the 
x agreement, in our opinion, is that the tenant’s 
‘only right with respect to buildings of more 
than Rs. 25 in value which he might erect is 
to remove them and that he is not entitled to 
demand their value. The provision for remov- 
ing is merely a recognition of the right which 
a Kanomdar has always possessed to remove 
any improvements made by him. See 
Angammal v. Aslami Sahib (2). Weare of 
opinion that the agreement that he should 
not demand the value of buildings worth more 
than Rs, 25 means nothing more than that 
ue 21 M. L. J. 891; 11 Ind. Cas. 745; 10 M. L, T. 
98, 
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he should not demand more than Rs. 95 for 
any buildings erected by him. We do not 
think that it was intended that, if the tenant 
was contenb with Rs. 25 fora building worth 
more than that amount, the landlord should 
be entitled to refuse to pay him:anything for 
it. The object of the clause appears to be to 
provide a limitation on the amount which the 


‘tenant was entitled to claim for improvements 


and not to prevent him from constructing 
any buildings worth more than Rs. 25 at all. 
No right is given to jenmi to require the 
removal of buildings wogth more than Rs. 
25 and to restore the land to its condition 
before the erection of the building. In other 
words, the object was not to restrain the 
Kunomdar from building, but to restrict his 
right to compensation if he built. The agree- 
ment was, therefore, one regulating and 
restricting the amount of compensation to 
which the Kanomdar was to be entitled for 
buildings erected by him. The decision in 
Kozhikot Pudiya v. Chundaylt Modathil (2) 
is, therefore, applicable to the case. We 
uphold the judgment of the lower Appellate 
Court on this ground, and dismiss the second 
appeal but, in the circumstances, without 
costs. 


Appeal dismissed. 


(s. c. 14 0. 0. 227.) © 
OUDH JUDICIAL COMMISSIONER'S: 
COURT. 
BEQOED Civiu APPgÀn No. 170 or 1910. i 
July 26, 1911. 
Present: —Mr. Evans, J. C., and 
Mr. Lindsay, A. J. C. 
SITLA BAKSH SINGH AND ANOTHER— 
. DEFSNDANTS—ÅPPELLGANTS 

` versus 
GAJRAJ SINGH—Ptatntirs—Responpent. 

Hindu Law—Illegitimate child of Kshatryas, status 
of Sudras—Succession of one illegitimate brother to~ an 
other. 

The offspring of an illicit conneotion between a man 
and a woman of the Kshatrya caste cannot be deemed 
Sudras. 

The rule by which one illegitimate brother can suc- 
Ceed to another is not necessarily confined to persons 
of the Sudra caste. The principle underlying the 
rule applies with equal force to othercastes also. 

Appeal against the decree of the Subordi- 
hate Judgeof Partabgarh, dated 15th April, 
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1910, confirming the decree of the Munsif, 
Kunda, dated 7th February 1910. 

Pandit .Gokaran Nath Misra, 
Appellant. 

Mr. Sam? Ullah Beg, for the Respondent. 

Judgment .--This appeal arises out of 
a suit brought by the respondent-plaintiff 
Gajraj Singh for redemption of a mortgage 
executed in favour of the predecessor in title 
of the appellants defendants on the 23rd May 
1887. Phe mortgage was with possession 
and the property mortgaged consisted of 2 
bighas, odd,.under-groprietary tenure. 

The mortgagors weretwo persons, Musam- 
mat Nidh Kunwar and Ram Din Singh. The 
former was the widow of a deceased Thakur 
who after her husband’s death was kept by 
another Thakur, Shankar Singh, by whom 
she had three illegitimate sons, namely, 
Ram Din, one of the mortgagors referred to, 
one Samarjit who has disappeared, and the 
third Gajraj, the plaintiff in, the present case. 

Shankar Singh had a one anna share in the 
village, anda brother of his Jarbundhan had 
another one-anna share. These brothers 
conveyed these shares to Ram Din and ib is 
admitted that Ram Din became full owner of 
them. 


Ram Din died in 1894, and the defendants 
who are collateral ielations of Shankar Singh 
seized Ram Din's property and got mutation 
effected in their-names in respect of his “bwo- 
anna share. This share, ib may be noticed, 
comprises the area effected by the mortgage 
now sought to be redeemed. 

The two pleas raised in defence to the suit 
were (1) that Gajraj had no right of redemp- 
tion and (2) that the mortgage was no 
longer subsisting owing to the defendants 
having obtained a full title to Ram Din’s 
two-anna share by virtue of adverse pos- 
session. 

The claim for redemption was decreed by 
the first Court and this decree was affirmed 
in appeal by the Subordinate Judge, The 
questions we have to decide in this second 
appeal are (1) whether Gajraj had aright to 
redeem and (2) whether the mortgage had 
been extinguished by the defendants’ adverse 
possession. With regard to the first question, 
the position taken by the appellants-defendants 
is this. They say that Gajraj had no right 
of inheritance to his illegitimate brother Ram 
Din and that consequently he cannot claim 


for the 
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that the right of redemption vested in Ram 
Din passed jo him at the latter's death. 

Both the Courts below held on the authority 
of the case of Myna Bat v. Ditu Ram (1) that 
one illegitimate brother can inherit to another. 


The Subordinate Judge also referred toa 


passage in Mayne's Hindu Law, 7th Edition, 
at page 751. A similar passage is also to be 
found at page 774. According to Mr. Mayne, 
illegitimate brothers may succeed to each 
other. * 

It is claimed that the passages referred to 
in Mr. Mayne’s work are not .of general 
application, but refer only to the case of 
brothers of the Sudra caste. Itis also argued 
that in the Madras case the brothers whose 
interests were in question were treated as 
Sudras, or as belonging to a caste lower thau 
that of Sudras. Inthe present case it is said 
that both Ram Din and Gajraj who were the 
offspring of an illicit connection between a 
man and a woman of the Kshattriya caste 
cannot be deemed Sudras., 

It may be conceded that this last argument is 
correct but we are not prepared to hold that 
the rule by which one illegitimate brother 
can succeed to another is necessarily confined 
to persons of the Sudra caste. The principle 
by virtue of which this right of inheritance 
has been allowed in the case of Sudras appears 
to us to apply with equal force inthe case of 
other castes as well., In Hindu Law illegiti- 
‘mate children are the children only of the 
mother and they can inherit their mother’s 
property no matter what caste they belong 
to. As pointed out t the Madras ruling 
above-mentioned; the texts of Hindu Law 
when dealing with cases of illegitimate child. 
ren and their rights all refer to rights of 
inheritance ex parte paterna. Agnation and $ 
consanguinity are relations which arise out 
of marriage and which cannot be claimed by 
any person born ont of wedlock, but an 
illegitimate son is related to his mother 
and to his brother by that mother and 
on this ground it seems impossible to deny 
the right of one illegitimate brother to inherit 
to another. In the absence of any definite 
rule on the subject in the texts of Hindu Law, 
we areentitled to proceed upon grounds of 
justice, equity and good consciepce and if we 
apply these principles there seems to be no 
ground upon which the right of inheritance 


in question can be refused. 
(1) 2 M. H. C. R. 197; 2 M. 190. 


Vo! . XII] 
SESHACHALAM PILLAT v, ALWAR CHETTY, 


"Thelearned Counselfortheappellantsreferred 
to the case reported in Shome Shawkar Rajen- 
dra Varere v. Rajesar Swami Jangam (2). ‘That 
case is not in-point here, It was the case of an 
illegitimate brother claiming the estate of his 
illegitimate brother. -Obviously, such a claim 
could not succeed for that illegitimate son 
cannot claim through his father so as to estab- 
lish relationship with hia legitimate brother. 
We were also referred to the judgment of a 
Judge of this Court reported in Bacha Singh v. 
Chatarpal Singh (3). . That case, curiously en- 


ough, was one relating to the two-anna share of - 


Ram Din which comprises the property now in 
suit. A claim to the share of Ram Din was 
made against the ‘defendant in this case by 
one Bacha an illegitimate . relation, and was 
dismissed. The learned Judge quoted the 
Allahabad ruling just referred to and held 
that the remarks contained in it were of 
general application. Weare unable to accept 
this proposition nor can we follow the 
learned Judge in applying to à case of this 
kind. the rule laid down by Manu that “to the 
nearest sapinda the inheritance next balongs.” 
Relation by sapindaship is out of the question 
in cases’relating to the devolution of property 
belonging to a person who was illegitimate. In 
the case before him neither the plaintiff nor 
the defendants could claim to be sapindasof the 
deceased Ram Din, - On the first question for 
decision we hold that one illegitimate brother 
cau-succeed to another and.that in the present 
case Gajraj did inherit from Ram Din aright 


to redeem. the. property mortgaged in 1887, . 


With regard to the second question, we have 
no hesitation in affirming the decision of the 
Court below. that the mortgage is still sab- 
sisting. The defendants admit that their 
predecessor-in-title - got possession of the 
property in'suib as à mortgagee from Ram : 
Din who had full rights-of mortgage. Re-- 
pudiation of the mortgagor’s title or mere 
assertion of an adverse title by a mortgagee 


in possession. does not make his possession 


adverse so as to enable him to shorten the: 
period.of sixty years within which the mott- 
gagor may bring his suit for redemption. 
Here all the defendants can point to the fact 


that they got possession followed by mutation 
This cannot- 


of Ram Din’sshare in 1895. 

avail them so as to defeat the plaintiff's right 

of redemption. The result is that the appeal 
(2). 21 A. 99. 
(8) 9 Q. C; 352, 
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must fail and it isdismised with costs accord- 
ingly. 


s, 


Appeal dismissed. 


[s. c. (1911) 2 M. W. N. 515.] 
MADRAS HIGH COURT. 
Civit Sur No, 70 or 1906; 
November 1, 1910. 
Present: ~/Mr. Justice Wallis. . 
T. SESHACHALAM PILLAI AND ANOTHER 
— PLAINTIFFS 
. versus 
T. ALWAR OHETTY AND ANOTHER— 
DEFENDANTS. - 

Btamp Act (II of 1899), s. 2 (15) —" Final order,” 
meaning of —Final deoree or order in execution. 

“Final order" in section 2, clause 15 of the Stamp 
Act cannot be read to.mean ‘fal decree, 

. It applies to some order of the Civil Court passed: 
in execution. 

Mr. V. V. Srinivasa Iyengar, for the Plain. 
tiffs. 

Mr. 0. P. Ramasamy Iyer, for the Defen- 
dants. 

Order.—This i is a rather curious point. 
Section 2 (15) of the Stamp Act included in. 
the definition of -partition “a final order for 
effecting a partition, passed by a Revenue- 
authority,” that is to say, an order which is 
made in the course of execution of the decree 
under the Civil Procedure Code. Thinking 
the definition not wide enough, the legislature 
has added any “Civil Court.” This must 
also, I think, apply to some order of the Civil 
Court made in execution. I do dot think “final 
order” can.be .read as “meaning final decree 
having regard to the context and to the 
difficulties to which this would give rise as 
pointed out in Mr. Jagaunatha Iyer’ s come 
mentary, 
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(s. c. 14 O. C. 244.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. ` 
Frast Civi, Arrear No. 74 or 1909. 
August 1, 1911. 
Present:—Mr. Byang, J. O., and 
Mr. Lindsay, A. J. C. 
RAMESHAR AND ANOTHER— PLAINTIFFS 
versus 
Musummat RUKMIN AND OTHERS— 


DEFENDANTS. 

Hindu Law—Joint property, no presumption as to— 
Burden of proof as to nucleus—Self-acquired property, 
bequest of— Presumption of each son's interest in such 
property passing to his heirs at death—Self-acquired 
property not disposed of passes to sons as ancestral pro. 
perty. 

There is nọ presumption that because a Hindu 
family is joint, it is possessed of joint property also. 
It lies upon the person who alleges that certain pro- 
perty is joint family property to show that there 
was a nucleus around which the property accumu- 
lated. 

Where self-acquired property is bequeathed to sons, 
in the absence of language clearly indicating the 
testator's intention, ib should be held by the sons 
subject to the incident of survivorship, and it should 
be présumed that each son takes an interest which 
passes to his heirs at his death. 

The self-acquired property of a member of a joint 
Hindu family, who has abstained from exercising 
hia powers of disposal over it, descends to his 
sons as ancestral property. The fact that he has 
not availed himself of his power of disposal is an 
indication that he treated it as joint family pro- 


perty. 
Bai Diwali v. Patil Bechardas, 26 B. 415, fol- 
lowed. . 


Appeal against the decree of the Officiating 
Subordinate Judge of Unao, dated 8th May 
1908. 3, : 

Mr, A. P. Sen, for the Appellants. 


fF Pandit Gokaran Nath Misra and Babu 
Nogendra Nath Ghoshal, for the Respond- 
ents. 

ORDER OF REFERENCE.—One 


Mathura Parshad had three sons, Param 
Sukh, Badri Nath and Deodat. Oa Jatuary 
l5th, 1896, he made a Will bequeathing 
certain properby to Pàram Sukh and Badri 
Nath. He states that his other son Deodat 
had previously separated from him taking 
such share in their joint estate as he was 
entitled to; and that .the whole of the pro- 
perty with which he proposes to deal by the 
Will is his own self-acquired property and no 
portion of it is ancestral. He bequeathes it 
to Param Sukh and Badri Nath and their 
descendants after them, without any specifi- 
cation of shares. Badri Nath is dead and 
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has left a daughter Musammot Rukmin and 
a widow «Musammut Anna Purna. The 
plaintiff in this case is Rameshar, son of 
Param Sukh. He brings this suit against 
Param Sukh himself and Musammat Anna 
Purna, togetber with certain other persons 
in whose favour alienations have been made 
by the first two defendants, He claims pos- 
session by partition of one-half share in 
certain property specified in lists appended 
to the plaint, as to which I understand ih is 
not denied that it is the property which 
passed to Param Sukh and Badri Nath under 
Mathura Parshad’s Will already mentioned. 
The plaintiff's case is that the property in 
suit was the joint family property of himself, 
Param Sokh and Badri Nath, that on Badri 
Nath’s death the defendant Musimmat Anna 
Purna took nothing except her right to 
maintenance, the property itself davolving 
by survivorship on the plaintiff and on his 
father Param Sukh. He impeaches the 
alienations as having been made "illegally 
and without any right or necessity," and, 
therefore, not binding on him. There is & 
second plaintiff Jagmohan Singh to whom 
the plaintiff Rameshar has transferred one- 
half of the rights claimed by him in this 
suit in order to obtain the fonds necessary 
for carrying on the same, but the existence 
of this plaintiff does not affect the points in 
issue between the parties. The questions to 
be determined are, (1) whether the property 
in suit was the self-acquired property of Ma- 
thura Parshad or was, during the life-time of 
the latter, joint family'property in his hands 
and in those of his sops and grandson; (2) 
assuming it to have been the self-acquired 
property of Mathura Parshad, did it pass to 
Param Sukh and Badri Nath under the Will 
of Janutry 15th, 1896, as their self-acquired 
property, or as ancestral property owned by 
them jointly with the plaintiff as members 
of a joint family? (3) was there a partition 
between Param Sukh and Badri Nath in the 
life-time of the latter? and (4) whatever be 
the findings on the three preceding issues, 
are the alienations in favour of the defend- 
ants Nos. 3to 6 valid and binding on the 
plaintiff? On the determination of these 
issues will depend the question, whether the 
plaintiff is entitled to claim piriibion iu res- 
pect of the property in suit, and th» exbant 
of the share to which ha is entitla] ia sha 
event of partition being allowed. 
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"The -dificult issue .in this case is the 
sScond. Iti is à mixed issue ofelaw and of 
fact,.but it involves a point of law as to which 
the reported decisions of various High Courts 
do not seem to me easily “reconcilable. The 
ruling of their Lordships of the Privy Coun- 
eil reported in Riimohun Gosstin and Jag- 
mohun Gossain v.  Gourmohun Gossain (1) 
goes no further than to lay down the princi- 
ple that property may be described as ances- 


tr&l when inherited by Hinda sons from 


their father, even though it may have been 
self- acquired in the hands of the father. 
A similar principle ünderlies the decision in 
Rija Ram Narain Singh v. Pertum Singh (2); 
but in that case the property descended from 


the grandfather to the father and there was 
This point, 


no qnéstion of ‘a bequest by Will. 
was raised in Mud iun Gopal Thakoor v. Ram 
Buksh Pandey (3) where the decision of the 
Court proceeds upon the principle that 
property which passed to a Hindu father 
by. gift from his father would be regarded as 
ancestral and, therefore, joint family property 


in the father’s hands just as much as if he 


had inherited” it, The ‘decision of the 
Bombay High Court, however, in Jagmohan- 
das M mg 1ldas v. Sir Mangaldas Nathubhoy 
(4) seems a distinct authority for the pro- 
position that a son to whom his father leaves 
his self-acquired’ property by Will takes the 
property under the Willand not by inheri- 


tance; and as próperby received by Will is hold’ 
such’ 


by Hindu Law to be received by gift, 
property is self-acquired in the hands of the 
sons and is not subject to partition. A simi- 
lar principle. would sgefa to have been afirm- 
ed by the Allahabad High Court in Rao 
Parsólam Tuniia v. Janki Bai (5) where the 
čase in 6 Weékly Reporter above referred to 
was expressly dissented from. Th? Madras 
‘High Court in Nagalingam Pillai v. Rama- 
éhindra Tevir (6) followed a middle course, 
holding that the nature of the estate taken 
by son on a gift or bequest of his self-acqair- 
ed property by his father was a quastion of 
intention, turning on the construction of the 
Will or instrument of gift. I may add that 
a distinstion sought to be drawn on behalf 


(1) 8 M. I. A. 91; 4 W. R. (P, 0.) 47. 
(2) 20 W. R* 189; 11 B. L. R. 397. 
(3) 6 W. R. 71. 

(4) 10 B. 528. 

(8) 29 A. 354. 

(6) 24 M. 429... 
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of the plaintiff-appallant, bised upon the 
fact that the baquest in tha Will of January 
15th, 1396, is in favour of Param Sukh and 
Badri Nath jointly, seems to be mat by the 
ruling of the Bombay High Court- in Ba 
Diwali v. Patil Bechardas (7), if the principle 
there laid down is to be accepted as correct. 
At a somewhat late stage of the arguments 
before me, a suggestion was thrown out on 
behalf of the appellant and concurred in by 
the other side that the question involved is 
one of sufficient intricacy and importance t» 
justify a reference to a Bench of two Judges. 
I have taken time to consider the case as a 
whole i in order to satisfy myself that a de- 
termination of this issue is really necessary 
to the decision of the case. Without express- 
ing iu this place the view I am disposed ta 
take of the other issues involved, I am 
content to say that I do not see my way to 
&ny decision of this appeal which does not 
involve a distinct finding upon this second 
issue. In view of the state of the authori- 
ties, the express desire of-both parties and 
the considerable value of the property involv- 
ed, I think this appeal is one which should 
be heard and determined by a Bench of 
two Judges of this Court, and I certify ac- 
cordingly. 

Judgment.—the facts of this case 
are set out in sufficient detail in the ordar of 
Mr.. Piggott, dated the 7th March 1910, by 
which he referred this appeal for decision to 
a Bench of two Judges, and is is uaneossswy 
to recapitulate them. 

As stated in the referring order, there are 
four questions to be determined, the first of 
which is whether the property ia suit wai 
the self-acquired property of Mathura 
Parshad, the grand-father of the first plaint- 
iff, or whether it was joint family proparty 
in his hands and in those of his sons and 
gratidson. The Subordinate Judge found 
that it was Mathura Parshad’s salf-avquired 
property. According to the lists attached 
to the plaint the property, partition of which 
is sought, consists of zemindar: shares, houses, 
lands and groves, immoveable proparty held 
in mortgage and cash. In the third para- 
graph of the plaint it was asserted that Sheo 
Bakhsh, the common ancestor of the family, 
carried on money-lending business “to some 
extent,” but there was no allegation that the 
immoveable properties specified in the plain 

(7) 26 B. 445, 
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lists -were .acynired by Sheo Bakhsh. On 
the contrary, ibis stated that the zemindari 
and other immoveable property was acquired 
after Sheo Bakhsh's death. Mathura Par- 
shad, it is said, went, away to Hyderabad 
and carried on business there. The family 
prospered and conducted business at the 
family home in Bara with the result tbat 
jmmoveable property was acquired from time 
to time. The defendants met these allega- 
tions by asserting that Sheo Bakhsh had no 
business whatever, that he died a poor man 
and that the property*in suit had been acquir- 
ed solely by Mathura .Parshad and was not 
joint ancestral property. The plaintiff who 
came into Court to claim a share in property 
which he alleged to be joint ancestral property 
was bound to lay seme foundation for his 
claim before he could succeed. It may be 
that Muthura Parshad at one time lived 
jointly with his father Sheo Bakhsh, but there 
is no presumption that because a familv is 
joint it possesses any joint property, or indeed 
any property atall. It lay upon the plaintiff, 
therefore, to show thatin the life-time of Sheo 
Bakhsh, or at the t3m& of his death, there was 
in existence some family property which con- 
stituted the source of the funds with which 
the property in suit was acquired by the 
family or by any member of it subsequent to 
Sheo Bakhsh’s death. In our opinion the 
plaintiff has failed to establish ‘the 
existence of any family property in the 
life-time of Sheo Bakhsh which could be 
regardedin any sense as a nucleus around 
which the property now in suit accumulated. 
The evidence adduced for the plaintiff upon 
this issue is singularly vague and unconvinc- 
ing. To gegin with,the allegation made in 
the plaint, as already stated, was that Sheo 
Bakhsh had carried on the business of money- 
lending to "some extent “(kisi qadr). What 
is the evidence io show that Sheo Bakhsh had 
any such business? We have first the state- 
ment of a witness Munni Lal who gives his 
age as 55, and professes to have been acquaint- 
ed with Sheo Bakhsh.  He.stated that Sheo 
Bakhsh had a pawnbroking business but 
admitted that he :himself never had any 
dealings with Sheo Bakhsh and had never 
seen him lend any money. He further 
stated that he did not know whether Sheo 
Bakhsh left any property or not. Sukhnan- 
dan, the second witness, gave evidence in the 
same sirain—adding that Sheo Bakhsh had 
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also a cloth business. He stated that he had 
never seen Sheo Bakhsh doing business. 
Sheo Bakhsh, he said, was for a long fime, 
in the Kotah Bundi State. In spite of thesa 
admissions he was bold enough to assert that 
the property insuit bad been acquired .by 
Sheo Bakhsh, a statement which goes far 
beyond anything set out in the plaint and 
which is obviously false, because the first docu- 
ment of-title relating to any of the property - 
now in question is dated 1876. Sheo Bakhsh 
is proved to have died before this. The third 
witness, Dwarka, deposed to having borrowed 
Rs. 400 from Sheo Bakhsh 40 ye&rs ago and 
to having re-paid the loan. This man has 
been sold up in execution of decree by the 
first defendant Param Sukh and his testimony 
cannot be considered to be disinterested. The 
only other witness who refers to any business 
done by Sheo Bakhsh is the ninth witness 
Madho who swears he once borrowed Rs. 50 
from him. 

As opposed to this testimony we have the 
defence evidence to the effect that Sheo 
Bakhsh had no business at all and died a 
poor man. The defendants’ most important 
witness in this connection is defendants’ 
witress No. 5, Jagannath, a son of Sheo 
Bakhsh. We agree with the Subordinate 
Judgethat his evidence may be relied on. 
Obviously, he is in a better position than 
others to know what was the condition of his 
own family affairs and so far as the present 
suit is concerned there is no reason to suppose 
that he has any particular interest in its being 
decided one way or the, other. According to 
him, Sheo Bakhsh carried on no business and 
left neither money nor property when he 
died over 40 years ago. Hesays his brother 
Mathura Parshad went away to Hyderabad 
before Sheo.Bakhsh died and that the proper- 
ty in suit was acquired with the money which 
Mathura Parshad made there on his own 
account. He states that after his father's 
death the little house-hold property (move- 
ables) was divided and that Mathura Parshad’s 
share of it was worth about Rs. 150, Other 
witnesses including the patwart also depose 
that Sheo Bakhsh died quite a poor man 
and we think this point is established 
beyond any doubt. Some of the plaintiffs’ 
witnesses, in order to support the case that 
Mathura Parshad got a substantiai sum of 
money from his father, deposed to an ad- 
mission made close on 30 years ago by 
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Mathura to the effect that he had received that he was to get nothing more. This 
Rs. 3,200 from Sheo Bakhsh. ; The occasion may fairly be deduced from the language 
when this admission was made was when of the Will which was executed in order to 
Mathura was separating himself from his son exclude Deo Datt from the enjoyment of 
Deo Datt. Deo Datt according +o these any property to be left by Mathura at his 
witnesses got Hs. 800 on partition, in cash. death. Probably, therefore, the word “tarka” 
The two witnesses who speak to this incident in the Will has beew used in an anticipatory 
contradict each other. One says there was sense as meaning “ property which Mathura 
no division of properly, the other says the  Parshad might leave behind at his death." 
whole property was divided. One says Ib does not appear possible for the reasons 
Deo Datt gave a receipt for what he got, already given to construe it as meaning 
the other says he did not. There seems family property left by Sheo Bakhsh. It 
to be no doubt that Deo Datt did separate may be taken therefore that the oral evi- 
himself from the family and did go to take dence in the case altogether fails to make 
up his abode with his father-in-law but out that Sheo Bakhsh left or could have 
we do not believe the story of the partition left any property from the profits of which 
as told by these two witnesses, and least the property in suit could have been 
of all the story about Mathura Parshad’s acquired. The documentary evidence goes 
admission that he had got Rs. 3,200 from to show that ib was acquired some con- 
Sheo Bakhsh. Weare satisfied that it siderable time after Sheo Bakhsh’s death, 
was impossible that Sheo Bakhsh could have principally in the names of Mathura’s sons, 
left or given to Mathura Parshad any pro- Param Sukh and Badri Nath. No account- 
perty of the value. books were produced to show that Sheo Bakhsh 
This part of the plaintiffs’ case would ap- carried on any money-lending or cloth business 
pear to have been built upon a statement and there is no document of any kind to show 
contained in Mathura Parshad's Will to the that Sheo Bakhsh ever acquired any landed 
effect that Deo Datt had separated from property. We agree, therefore, with the find- 
him completely some 31 years before, z.e, iug of the Court below that the property in 
in the year 1865 (the Will is dated 1896) suit was in fact the self-acquired property of 
and that at the time there had been a Mathura Parshad. 
division between them of “tarka”, ie., The next question we have to consider is 
“inherited property." It is argued from the legal effect of the Will by which Mathura 
this recital in the Will that Mathura Parshad Parshad bequeathed all this self acquired 
must have inherited family property from property to his two sons Parum Sukh and 
Sheo Bakhsh, that is, that the expression Badri Nath. Did the property come to these 
“tarka” must refer tq property left by Sheo two ‘sons under the Will as ancestral pro- 
“Bakhsh after hiş *death. It is difficult, perty? Ordid they take it as self-acquired 
however, to put this construction on this property ? At the time when the Will 
l passage in the Will for if we believe the story was executed these two sons were living 
of Jagannath, Sheo Bakhsh qied 40 or4i jointly with their father and according to 
years before the suit, d.e., in 1867 or 1868 Jagannath’s evidence they were still living 
while the division of property referred to jointly at the time of their father's death. e 
in the Will took place in 1865—and the Inm the Will Mathura Parshad lays down that 
property so divided could not, therefore, have Param Sukh and Badri Nath are to be absolute 
been property inherited by Mathura Parshad owners of all his properly after his death 
from Sheo Bakhsh. We have practically “ generation after generation” (naslan bad 
no evidence of any value to prove the  naslan wa batnan bad batnan). The plaintiffs’ 
circumstances in which Deo Datt left the case is that the two sons took the property 
family, but it does appear that Deo Datt as ancestral property liable to partition in 
went away to reside with his father-in-law which he js entitled to claim a share. The 
and that the rest of the family continued to defendants’ case is that they got the property 
live in union, and most probably what as self-acquired property, that they took it in 
happened was that Deo Datt wanted to go severalty and that they were entitled to dis. 
‘away and asked for and obtained some pose of it as they pleased. 
money from his fatheron the understanding As pointed out by Mr. Piggott in hig 
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order referring the case to a Bench, the Courts 
are divided in opinion as to the effect of a 
bequest of self-acquired property to sons. 
Broadly speaking, the Calenita view is that 
the sons take the property as joint ancestral 
property. This is what is laid down in the 
case of Muddun Gopal Thakur v. Ram Baksh 
Pandey (8). The opposite view has been taken 
in Bombay in the case of Jagmohandas 
Mangaldes v. Sir Mangaldas Nathubhoy (4)and 
also in other cases [cf. Bat Diwali v. Patil Be- 
chardas (7)]. The Allahabad High Court fol- 
lows Bombay [cf. Rae Persotam Tantia v. 
Jenki Bai (5) ]while the Madras High Court 
bas laid down the principle that the nature 
of the estate taken by the suns under such a 
bequest isto be deduced from the terms of 
the Will [Nagalingam Pillai v. Ramachandra 
Tevar (6) and Yethtra Julu Naidu v. Mukunthu 
Naidu (8)]. 

It may be taken as settled Jaw now, that, 
in spite of the text in the Mitakshara, Chapter 
I, section 1, clause 27, which lays down that 
the powers of a father with respect to the 
disposal of immoveable property whether 
acquired by himself or inherited from his 
father are subject to the control of his sons, 
afather being a member of an undivided 
family subject to the Mrtakshara can exercise 
full power of disposition over immoveable 
property which he has himself acquired. 
The text in question has been interpreted .to 
be nothing more than a pioys precept. It 
is not positive law [Balwant Singh v. Ram 
Kishore (9) 

If, then, the law is that a Hindu father 
possessed of self-acquired property may deal 

* with such property as he pleases either by gift 
or by testamentary disposition it seems to fol- 
low that the nature of the estate taken by the 
"donee or devisee, whoever he may be, must 

* depend upon the construction of the instru- 

mevt by which the disposition is made. “So 
far the views of the Bombay and Madras 

High Courts are in accord, but they appear 

to lay down different canons of construction 
in the case where the gift or Will is made in 
favour of sens. In Bombay the rule is 
expressed to be that when property is given 
to two persons living as members of a joint 

Hindu family each donee takes an interest in 
the property which passes to his heirs at his 
death and not by survivorship. In Bat Diwali 


v. Patil Bechardas (7) Fulton J. remarks:— 
(8) 28 M. 363; 15 M. L. J. 299. 
(9) 20 A, 267; 20 I. A. 64. 
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“ It need not be doubted that a donor can, 
when making his gift, limit the interest of 
the donee by giving an interest by way of 
survivorship to avy other person living at 
the time of the gift; bat we think that, having 
regard to the above remark [ċ. e.. in Jogeswar 
Narain v. Ram Chandra Dutt (10): and the 
observations of Sargent, C. J., in Hirabai v. 
Lakshmibai (11)] that among Hindus, when 
property is givet to two persons jointly, tlierg 
is no presumption thiat‘thé donor intended tò 
annex the condition cf survivórship whick 
might have the effect of excluding the sons óf 
one of the donees." * 

Ín the ease reported in Nagalingam Pillar 
v. Ramachandra Tevar (6) Shephard, J., laid 
down the rule in the.following terms:— P 

“I think that if there are no words indicat- 
ing the contrary intention the natural 
inference should be that the father intended 
his sons to take his property as their arcés- 
tral estate.” 

But in the later Madras case of Yethirajuli 
Naidu v. Mukunthu Naidu (8) Subrahmania 
Ayyar, J., appears to have been inclined tó 
raise the presumption favoured in the 
Bombay High Court. At page 373^of thé 
report, after having expressed the opinion 
that the nature of the estate taken by thé 
sons was to be determined with reference to 
the language of the{Will, he goes on to say:— 

“If the grant is to persons who are incap- 
able of forming a Hindu joint family they can, 
of course, take only as tenants in common. If, 
on the contrary, the grant is to persons who 
constitute such a family, even then it may be 
that the prima facie view is that they take in 
severalty, and that those who argue in favour 
of the opposite construction have to show 
some clear foundation for it in the terms of 
the Will.” ” 

On a carefol consideration of all ihe 
authorities on the subject, we are of opinion 
tbat we ought to follow the rule accepted in 
Bombay and hold that in a case’ where self- 
acquired property is bequeathed to sons ib 
should be presumed, in the absence of 
language clearly indicating the testator’s 
intention that the property should be held 
by the sons subject to the incident of survivor- 
Ship, that each son takes an interest which 
passes to his heirs at his deatb. 

Property which has been self-acquired hy 


a member of a Hindu jcint family will 
(10) 23 C. 670; 28 I. A. 37. 
(11) 11 B. 673. 


Vol.. XII] 


THIRUVENGADATHAN AIYA t. MANGAYYA. 


descend’ to his sons as ancestral “property 
if he abstains from exercising bis power ‘of 
disposing of it. The fact that he has not 
availed himself of his power of disposal is an 
indication that’ he ‘treated the , property 
acquired by himself as joint family ‘property, 
for this latter term includes property which, 
though originally self-acquired has boen 
voluntarily thrown into the joint stock with 
the intention of abandoning. all separate 
'oláims upon it, 

If, on the contrary, the owner of such pro- 
perty exercises his power of disposal by 
executing a deed of gift ora Will, the reason- 
able inference appears to be that he has not 
thrown the property into the joint ‘stock and 
does not desire it to be affected with all the 
incidents to which joint family property is 
subject. He may, of course, having full 
powers of disposal, declare that the property 
shall be held as joint family . property 
and annex to its ownership in the hands 
of the donees or devisees the condition 
of survivorship. But, unless such a cou- 
dition is clearly expressed in the instra- 
ment, the presumption should be that no such 
limitation was intended. Applying these 
principles to the case now before us, we are 
of opinion that when Mathura Parshad exe- 
cuted the Will in 1896 in favour of his sons 
Param Sukh and Badri Nath he intended 
that each should take an equal share 
in the property devised and that the 
share of each should pass to his heirs 
at his death and not to the.other by survivor- 
ship. There is nothing i in the language of the 
Will to show that he’ intended the rule of 
survivorship to apply. Onthe contrary, the 
use of the words "naslan bad naslan wa bainan 
bad batnan” seem to us to indicate that each 
of the two sons was to take an” absolute 
interest in his share which was to descend to 
his heirs in the case of its not being disposed 
of in his life-time. 

We hold, therefore, that the property in suit 
is not joint family property in which the 
plaintiff Rameshar can claim any share by 
partition. The third question we have to de- 
termine is, whethera partition was effected 
between Param Sukh and Badri Nath during 
the life-time of the latter. As tothis, we 
are content to accept the testimony -of 
Jagannath whom we have already described 
-as an independent and reliable witness. He 
says that Param Sukh and Badri Nath 
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‘separated about 7 or 8 years before. this suit 
was broughtand we find accordingly. As = 
consequence of these findings, we decide that 
the alienations made by Param Sukh (defen- 
dant No. 1) and Musammat Annapurna (de- 
‘fendant No. 2) in favour of the defendants 
‘Nos. 3 to 6 cannot be called in question by 


the plaintiff Rameshar. 


The result is that the appeal fails and is 
Appeal dismissed. 


——- 


[s. c. (1911) 2 M. W. N. 516.) . 

. MADRAS- HIGH COURT, 

Crvit Sort No. 374 or 1910. 

October 4, 1911. i 
Present:—Mr. Justice Bakewell, ; 
R THIRUVENGADATHAN ALYA— ` 

PLAINTIFE 
versus 


R MANGAYY A, AND ANOTHER— 


Derenpants. 

Stamp Act ur of 1899), s. 2 (15)— Final order effect- 
ing partition — Instrument of partition”—Consent dec- 
ree allotting properties to several parties —Civil Proce- 
dure Code (Act XIV of 1882), s. 265—~Partition suit— 
Final order when to be passed. 

A decree passed on a razinamah which allots speci- 
fic properties to the several parties and directs other 
parties to deliver up possession, and also provides 
for the execution of a sale-deed and a lease of ceg- 
tain, property, is a ‘final order’ in the suit effecting 
partition and is-chargeable with duty as an instru- 
ment of partition. 

-Balaram Budharam Marvadi v. Ramkrishna, 29 B. 
365, followed. 

Seshachalam Pillai v. Alwar Chetty, (1911) 2 M. wW. 
N. 516; 12 Ind. Cas. 769, dissented from. 

Such a consent decree can also be looked upon as 
an instrument whereby the co-owners have agreed 
to divide property in severalty. 

To make an order chargeable under section 2 (15) 
of the Stamp Act, it must effect an actual division, 

A final order allotting specified property to each 
co-sharer should be passed only after the Court has 
determined the share of each.. 

Jatindra v. Bejoy, 32 t. 483, followed. 

Further proceedings on such a final order will 
merely lie for delivery of possession. 

Such a final order is analogous to one passed by 
the Collector under section 265 of the old Civil Pro- 
cedure Code. 


Mr. Y. V. Srinivasa fyengar for the Plain- 
tiff. 

The decree in this case is a razinamh 
decree. The stamp is not payable until the 
party comes to Court for a final order to 
carry out the partition agreed to or settled 
previously. The decree is final only when 


. "6 
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, there is nothing for the Court to do—i. e., 

when order is not to be made in execution. 
-Ameer Ali, Civil Procedure Code, section 54. 

Mr. P. Duraisamy Iyengar, for the Defen- 
dants. 

Order,—It has been the practice in the 
.Registrar's office to require the parties to 
pay the Stamp duty leviable upon a partition 
mader the Stamp Act, 1899, Sckedule I, Article 
"E before the issue of the final decree in & 

partition suit, on the ground that the decree 
i final order for effecting a partition passed 
by a Civil Court within the rneaning of sec- 
tion 2 (15) of the Act, which defines an "in- 
strument of partition", . 

The learned Vakil for the plaintiff has 
argued that the duty is not chargeable upon 
the decree in this case, since it is not a final 
order within this definition, and that final 
order means an order made in execution de- 
livering to the parties the shares which 
have been determined by the decree of the 
Court, 

To make an order chargeable under 
the section, it must effect an actual division 
-of ‘the property and, therefore, an order 
declaring the rights of the parties and 
directing further proceedings for the ascer- 
.tainment of the specific portion to be taken by 
- each party, or for the demarcation of a share 
of imméveable property by métes and bounds, 
"will not fall within the section. The Courts 
“have sometimes passed such, interim orders, 
ahd directed further proceedings to be in exe- 
cution, but this procedure is irregular, and the 
Court ‘should, after the specific share of each 
co-sharer has been determined, pass the final 
.order or decree allotting a particular and 
ascertained property to each co-sharer and 
vesting it in him. [See Jotindra v. Bejoy 
(1)]. Further proceedings on such a final 
order will be for delivery of possession mere- 
ly and in execution, and will not bee for 
effecting a partition. , A final order of 
this kind will be analagous to a final 
order of the Collector, under section 265 
of the Code of Civil Procedure, 1882, 
effecting a partition of an undivided estate 
"paying revenue to Government. 

The decree in the present case recites a 
razinamah executed by the parties and 
is made by consent of parties, and the 
decretal portion . allots specific properties 


to the several parties and directs other 
. (1) 82 ©. 488. 
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parties to deliver up possession, and -also 
provides foy the execution of a sale-deed 
and lease of certain immoveable property. 

In my opinion the decree effects an actual 
partition of the property among the parties, 
and is, therefore, the final order in the suit 
effecting .a partition, and is accordingly 
‘chargeable with duty as an instrument of 
partition [see Balaram Budhwam Marvadi 
v. Ramkrishna (2)]. 

Any proceedings subsequent to this dectee 
can only be for the purpose of obtaining 
actual possession of, or of .the execution 
of documents relating to specifje properties. 

I have been referred to a judgment of 
Wallis, J., in Seshachalam Pillai v. Alwar 
Chetty (8), in whigh-he expresses the opinion 
that “final order” in section 2 (15) 


. applies to some order of the Civil Court 


made in execution; but the above case which 
is a decision of a Full Bench, does not, appear 
to have been brought to the notice of the 
learned Judge. 

I am also of opinion that the decree in 
the present case, being a consent decree, 
is an instrument whereby the co-owners 
have agreed to divide property in several- 
ty, since it is the formal record of an azrea- 
ment entered into by the parties, and that it 
falls within the first part of section 2 (15). 

Thestamp papar is directed to be brought 
in within, 7. days. 

(2) 29 B. 366. 

(3) (1911) 2 M. W. N. 515; 12 Ind. Cas. 769. 


(s. c. 140. O. 231.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civi, Appwan No. 18 or 1911. 
. July 27, 1911. 

Present: —Mr. Evans, J. C. 
NAROTAM DAS AND orHERS—D RFENDANTS 
— ÁPPELLANTS 
versus 
Raja MUHAMMAD MEHDI ALI KHAN 


—PLAINTIFF— RESPONDENT. 
“Viran” meaning of —Talukdar’s right to possession 
of house left by tenant —Wajib ul-arz, construction of. 
The term “Viran” as used in a wajib-ul-arz, means 





. deserted or desolate, not dilapidated; and where a 


tenant dies leaving no heir his house must be deemed 
to be “khali shuda and viran” within the meaning of 
the Wajib-ul-arz and, therefore, the talukdar would be 
entitled to take possession thereof. 

Raja Mcnammad Mehdi Ali Khan v. Gopal Das, 10 O. 
C. 4, referred to. 
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BABTIST MISSIONARY SOCIETY v. RATUAKARO PATRO, 


Appeal against-the decree of the Subordi- 
nate Judge, Sultanpur; dated 19fh December 
1910, upholding the decree of the Munsif of 
Sultanpur, dated llth August 1910. 

` Mr. J. Jackson, for the Appellants. 
Mr. A. E. Ryves, for the Respondents. 
Jsudgment.—This is an appeal against 
an order of the Subordinate Judge of 
Sultanpur, decreeing the ciaim cf the re- 
spondent for possession of a ceratin house and 
cof pound, 

The facts found are thatthe respondent is 
‘the Talugdar of Hasanpur and the appellants 
purchased a,house in Hasanpur from one 
Musammat Kbushala under a deed, dated the 
6th November,-1890. After the sale was 
completed, the appellants demolished a portion 
of the house which they had purcuhased and 
erected a new building. Musammat Khushala 
‘lived in the house untilshe died in 1906. She 
‘left no heirs. and the respondent sued for 
recovery of her house becausethe appellants 
. refused to give him possession.. It has been 
further found that the constructions made by 
the appellants during the life-time of Musam- 
mat Khushala were not made to the knowledge 
of the.respondent. It has been decided that 
the house escheated under the village custom 
which is set forthin the Wojzb.ul-arz, and that 
a purchaser of a house from a ryvt is not 
entitled to.residence or use of the house after 
zyol's death without permission of the Taluk- 
dar. . 

Mr. Jackson who has appeared on behalf of 
the appellants has referred specially to the 


terms of the Wajib ul-ars, the material portion . 


of which is given below :— * Jo koi in abadion 
men ghar banawe to -hasb-ijazat Talugdar banata 
hat. Bar wagt tamir makan karinda lambardar 
bar sar maqua ja kar bad lene. bhent alagadar 
~ haistat ijazat tamir makan deta haw: wo aur 
uski aulad jab tak abad rahe, bahalat abadi 
usko farokhat wa rehan amla-makan ka ikhtiar 
hasil hat, magar takhta zamin se kuchh wasta 
nahin hat. Bad marne malik makan ke jo 
shakhs uska warts howega qabza makan maz- 
kura par karega aur jiska kot waris bagi ma 
vahega woh ‘makan khali shuda aur viran 
ba qabze malik deh hota hai.” He con- 
tends that a .purchaser of a house from a 
tenant is entitled to remain in possession 
of the house-so long as it remains in good 
condition after the death of the tenant and 
such purchaser or transferee comes within the 
` meaning of the word “waris” in the Wajib-ul- 


but this is not correct. 


.is dismissed with costs. 


arz and he is entisled to oe cupy the house.: 

I cannot accept this contention. Its seems 
to me perfectly clear that the only right which 
a tenant in this village has-is tosell the 
materials of his house. If he leaves an heir, 
the beir can remain in possession of the house, 
but if he leaves no heir the house -bacomes 
“khali shuda aur viran” within the meaning of 
the Wajzb-ul-arz and then the Talukdar is entitl- 
ed to take possession. thereof. Mr. Jackson con- 
tends that the word “viran” means dilapidated, 
b The meaning of 

viran” is deserted or desolate, and when there 
is no heir the, Talukdar is'entitled to possessioa. 
The possession of the appellants after the 
death of Musammat Khushala can. only be 
regarded as that of a trespasser and as the 
present suit was filed within 12 years from 
the date of her death no adverse titlehas been 
acquired by them. 

I may note here.that thereis a decision of 
this Court reported in [Raja Muhammad 
Mehdi Alt Khan v. Gopal Das (1)] which refers 
to this very Waojib-ul-arz. In that case a house 
ot atenant in the village was sold in execu- 
tion of a decree and the Tulugdar sued for 
‘possession of the land on which the house stood 
on the allegation that the defendant had no 
-right to occupy the house without his per- 
mission: It was distinctly held that the clause 
in the Wajzb.ul-arz could not be construed into 
conferring upon the tenant the power to sell 
or "mortgage the house as it. stood. In my 
opinion.that was a correct construction to be 
placed upon the Wajtb-ul-arz and the decision 
of the Court below was correct.. The appeal 


T Appeal dismissed. 
1) 10 0. 0. 4 





[s. c. (1911) 2 M. W. N.517.1 
MADRAS HIGH COURT. 


Cmn REvISINN Patitions Nos.-507 vo 528 


or 1909.. 
February 3, 1911. 
Present: —Mr. Justice Munro. 

Tus BAPTIST MISSIONARY SOCIETY 
in INDIA sy THe SECRETARY, THe REVEREND 
HERBERT ANDERSON, REPRESENTED BY HIS 
ATTORNSY, THE REVEREND FREDERIOE WILLIAM 
ak E STONES 
versus 
'RATUAKARO PATRO AND OTHERS— 


DEFENDANTS — RESPONDENTS. 
Madras Estates Land Act (I of 1908) —" Estate" — 


778 
MAHARÁNA t. THAKUR PERSHAD. 
Land granted on favourable terms not an estate — 
Madras Rent Recovery Act (VIII of 1865), s l1l— 
Jurisdiction of Civil Court—Suit for share of crop and 
rent. 

Waste land, granted by a zemindar on favourable 
terms to a Missionary Society, does not fall within 
the definition of an "estate" under Madras 
Estates Land Act, I of 1908. The grant isone to which 
the proviso to section 11 of Act VIII of 1865 applies; 
it is not a grant of an estate but simply a grant of land 
to a tenant on favourable terms. 

Consequently, a Munsif has jurisdiction to entertain 
a suit brought against a tenant for a share of the crop 
and for rent in respect of the land. 


Petitions, under section 25 of Act IX of 
1287, praying the Bigh Court to revise the 
orders of the District Munsif’s Court of 
Berhampore, dated 30th June 1903, in Small 
Cause Nos. 222 to 223, 230, 234 to 245, of 
1909 respestively. 


Facts.—The plaint states that the plain- 
tiff is the pittadar of the Government zeroytti 
village P and that the defendant is a tenant 
liableto pay one-third share of the crop of the 
wet land and a certain mony rent on dry land 
and claims relief for Bs. 28 and odd under 
both heads. The plaint was put in on 
23rd February 1909. The parties were served 
on 10th March 1909. The final hearing was 
fixed for. 17th March 1909. The statement 
was put in on 16th April 1969 and the issues 
were framed on 19th April 1909 and the 
hearing was closed on 29th June 1909. The 
District Munsif passed the following order on 
30th June 1909. 


"I have held in Original Suit No. 238 
of 1905 that the Government recognised 
ihe farm in question as & minor estate 
carved out of the Mohiri Estate by the 
Mobiri Raja and tbat such recognition 
was made under Exhibit W, referred to 
in paragraph lOof my judgment in that 
guit, vide Exhibit C. I have likewise held in C. 
that not only the Government recognised the 
farm as a permanently settled farm but “the 
plaintiff Mission itself accepted it as such and 
the tenants were permanent tenants also. Of 
course, in C. the plaintiff contended that 


the Mission held the farm as Government: 


Jeroyiti tenant but that view has been overrul- 
ed. O. has been confirmed in appeal and 
though a second appealis said to be pending 
I do not feel myself at liberty to entertain 
that suit or to proceed to a decision herein. 
Iregret that though this plea was mentioned 
preparatory to the trial, it was mot so far 
pressed then as to make it incumbent upon 
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me seriously to look into this plea. I am 
sorry for waste of effort all round but I have 
n5 other alternativa left than tə return the 
plaint for presentation to a propor Court.” 

The plaintiff preferred this revision:to the 
High Court. 

Mr. P. Nagabhushanam, for the Petitioner. 

Mr. P. Prakasam, for the Respondents. 

Judgment.—I think the nature of 
the land is clear from Exhibit W, thé final 
order of the Government on the subject, #nd 
that the land does not fall within the defini- 
tion of Estate in the Estates Land Act. The 
position simply is that the land, which was 
waste land, was granted on favourable terms 
on behalf of the zemindar to the Mission and 
continues to be held on those terms. The 
grant was one to which the proviso to section 
11 of Act VIII of 1865 refers, añd such 
grants are not grants of estates within the 
definition but merely grants of lands to 
tenants on favourable terms. The District 
Munsif had jurisdiction to entertain the suits. 
The orders are set aside and he is directed 
tu restore the suits to file and dispose of them 
according to law. The counter-petitioners 
will pay the costs of the petitioners in this 
Court. 

Petition allowel. 





(s. c. 14 O. C. 234.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civit Arrear No, 288 or 1910. 
. dune 11, 1911. 
Present;— Mr. Lindsay, J. CO, 
Mr. Rafique, A. J. O. 
Musammat MAHARANA— DEFENDANT 
versus 
THAKUR PERSHAD-—PLAINTIFF. 

Hindu Iqw—Stridhan—Unchaste widow, property 
acquired by —Illegitimate child, taking of property by. 

Property acquired by an unchaste widow from the 
brother of a man with whom she had lived for years 
as his concubine is not her stridhan in the sense in 
which that expression is used in the Hindu Law. 

The property so acquired by the widow goes to her 
illegitimate child and not to the members of her 
husbànd's family upon whom the widow had no 
claims whatever after she began to live with her 
paramour. 

Appeal against the decree of the Additional 
Judge, Lucknow, dated 16th April, 1910, 
modifying the decree of the Mtfnsif, North 
Lucknow, dated 13th January 1910. 

Mr. Ishwarz Prasad, for the Appellant. 

Mr. Brij Narain Ohakbast, for the Respond- 


ent, | A eet. 


and 


r 
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' Judgment. 

Lindsay, J. C. —The subject-matter of the 
suit out of which this appeal has arisen is 
certain property left by a woman Musammat 
Dhannu who died in 1907 and the question to 
be decided is which of the parties to this 
appeal is entitled to have the property. ` 

Dhannu was the widow of aHalwai. After 
the death of her husband by whom she had 
issue, she lived ‘for years with a Brahmin, 
‘Avb&rfi, by whom she had an illegitimate 
daughter, Musammat Maharana, the appel- 
lant. 

A piece of land was made over by way of 
gift to Musammat Dhannu by one Ram Nath 
who was the brother of her paramour Asharfi 
and she was in possession of it at the time of 
her death. The suit was brought by one 
Thakur Parshad for recovery of this piece of 
land on the ground that on the death of 
Dhannu the property had descended to her 
legitimate son Matadia who died shortly afler 
leaving no issue. Thakur Pershad claimed 
as the nephew of Matadin and asserted that 
the illegitimate daughter of Dhannu had no 
right to hold the property as against him. 

The Court of first instance decreed the 
claim in part and awarded the plaintiff a 
half share of the land, being of opinion that 
he and the defendant were entitled to succeed 
in equal. shares. In appeal the Additional 
Judge found that the defendant, being an 
illegitimate daughter, had no right of inherit- 
ance at all. He gave the plaintiff a decree 
for the whole land in .suit. The learned 
Judge relied upon a case reported in Bhikya 
and Tukyz v. Babu Mrad Vedu Teli (1) in 
which it was held that under Hindu Law 
among Sudras an illegitimate daughter cannot 
succeed to her father’s property in preference 
to the son of a divided brother. . 

In this Court ib is contended that the Judge 
should have held the appellant to be the sole 
heir of her mother. 

The point raised appears to be a new one and 
no case has been cited in which the claim of 
an illegitimate daughter to succeed to her 
mother’s property has been discussed. The 
Bombay ruling referred to by the Court below 
dealt with the case of a claim made by an 
illegitimate dgughter to succeed to the estate 
of her father. The claim was rejected on thé 
ground that the right of the illegitimate son 
of a Sudra to a share of his father’s estate 


© (1) 82 B, 562, 
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‘was specially provided for under the Hindu 
Law, but no such special provision was made 
for the illegitimate danghter and it was to be 
inferred, therefore, that the intention was that 
she was to be excluded altogether. The 
Bombay Court held that the term "son" as 
used in thetexts could not include a daughter, 

In the present case both the Courts below 
have treated the property in suit as siridhan 
of that particular class which is described as 
ayautaka which according to the rule laid 
down in the Mztakshara passes in the first 
instance to daughters. Ib seems, however, 
to be very doubtful whether it could 
be said that property acquired by a 
Hindu widow living in a state of unchastity 
after the death of her husband is sétridhan 
falling within any of the classes described i in 
the texts of the Hindu Law. 

The principal definition of a stridhan is that 
given in Manu (cf. Mayne’s Hindu Law, 7th 
Edition, para. 658). This definition seems 
to include only such property as a married 
woman receives either from her husband, 
or from his or her own relations. 

According to the Mitakshara, this de- 
finition includes property " which she may 
have acquired by inheritance, purchase, parti- 
tion, seizure or finding” [Mitakshara, section 11 
2] and according to Mayne (section 661) 
the interpretation of Manu's text.laid down 
Mitakshara, covers all property 
lawfully obtained by a woman in its most 
general sense. But, even accepting this 
wide definition of what constitutes woman’s 
property under the Benares School of Law, 
it appears extremely doubtful whether it 
would embrace property acquired by an 
unchaste widow from the brother of a man 
with whom she had lived for years as his 
concubine. The definition begins by reciting 
various kinds of property given toa woman 
in her’ capacity of a wife—gifts from her 
husband, giftsfrom her husband's relatives 
and gifts made to her by her own people. 
It then goes on to include other property which 
" she" may acquire by inheritance, purchase 
aud the like—that is to say, property which 
she acquires as & married woman, as a 
person standing in a certain legal relation 
to her husband and the other members of 
his family. That this is the case is also 
apparent from the rules laid down to regulate 
inheritance to a woman's property. The pro- 
perty descends in various ways according as 
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it is Sulka, Yautaka or Ayautaka to members 
of her own or of husband’s family. 

A widow living in a state of unchastity is 
cub off from her husband's family who are 
nob bound to maintain her, and presumably 
she’ would, in such circumstances, be cut off 
from her own people so that it is difficult to 


conceive upon what principle members of. 


either family could be deemed to have any heri- 
table interest in property acquired by her 
while living in such a state of abandonment. 
Altogether, it would seem that the Hindu 
Law makes no provision for the descent of 
property obtained in such circumstances. 
While there is no reason to hold otherwise 
than that property got in this way belongs 
absolutely to the woman, it does not appear 
to be stridhan in the sense in which that 
expression is used in the texts of the Hindu 
Law. 

As for the rights of illegitimate childrea 
:under the Hindu Law they are discussed in 
& learned work, Principles of Hindu Law 
by J. ©. Ghose, (2nd Edition, page 655). 
The author observes:— According to Hindu 
Law an illegitimate child is not the child of 
the father butonly of the mother, and can 
thus have no relations or rights of inheri- 
tance except to the mother’s property." 


Again, at page 658 he remarks:— The 
English rule that illegitimate children have 
no heritable rights whatever can have no ap- 
plication to Hindus.” 

In another passage of the same work, at 
page 342 he says:— It should be observed 
that the decisions against the rights of the 
children of unchaste females are not based 
on any rule of the smriizs. We have already 
seen that according to the rule of Vrihat 
Parasara, Chapter V, illegitimate as well as 
legitimate children inherit the estate of a 
woman,” 

It would seem, therefore, that according to 
Hindu Law an illegitimate child may inherit 
the mother’s property. The present case 
being one to which no express provisions of 
the Hindu Law can be made applicable the 
Court must decide according to the princi- 
ples of justice, equity and good conscience, 
and applying those principles here there can 
be no doubt that the right to the property 
in dispute is on the sice of the appellant. 
She is the illegitimate daughter of a Halwaz 
widow by a Brahmin. The property in 
suit was given to her mother by the brother 
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of the Brahmin for ihe maintenance of her- 
self and her daughter and now that the 
mother is gone it would be most unjust to 
deprive the daughter of her means of support 
in favour of a member of a family, upon 
whom the widow had no claims whatever 
after she began to live with her Brahmin 
paramour. ü 

In my opinion, this appeal ought io be 
allowed and the plaintiff's suit ought to be 
dismissed. I would give the appellante her 
costs in all Courts, 


Rafique, A. J. C, — I concur. 


A'ppedl allowed. 


(s. c. 14 C. L. J. 445.) 
CALCUTTA HIGH COURT. 
Civit Rote No. 1127 or 1911. 
May 29, 1911. 
Present; —Mr. Justice Mookerjee and 
Mr. Justice Caspersz. 
MOHINI MOHAN PATRA AND ANOTHER— 
PETITIONERS 
versus 


BARODA KANTA SARKAR —HEoEgIVER — 


Opposites PARTY. 

Civil Procedure Code (Act Y of 1908), O. XL, wr. 
1, 8, 4, O. XLIII v. 1, cl. (s) —Reciever, duty of —Ac- 
counts, adjustment of —Right of parties to be heard — 
Receiver’s power to incur expenditure without sangtion of 
Gówrt— Transaction beneficial—Legal assistance, when 
Receiver is entitled to—Counsel of either party, when 
may be employed by Recewer—8Solicitor—Authority to 
represent client, if terminates with judgment — Reciever 
to be charged with inteyest for money properly kept in 
hand—Order of Court authorising expenditure, when 
conclusive—Receiver’s accounts when may be re-opened 
— Appeal —Diírections in passing accounts. 

It is not a compliance with either the letter or the 
spirit of rule 3 of Order XL of the Code of 1908, merely 
to asceréain whether certain alleged payments are 
supported by vouchers—it is the duty of the Court to 
see whether all the disbursements are payments prò- 
perly made in respect of the estate by the Receiver. 

Coomar Sattya Sankar Ghosal v. Ranee Golapmonee 
Debia, 5 O. W. N. 223, referred to. 

The duty of a Receiver is to keep his accounts and 
vouchers in such condition that they will be ready for 
examination at any time. 

When the accounts ofa Receiver come up for 
adjustment he is entitled to be heard; all other 
interested parties are also entitled to notice and 
to be heard. 

A Receiver is bound to exercise the same degree of 
diligence in keeping down expenses and in caring for 
an estatein his possession, as a prudent man would 
observe in connection with his own property under 
similar circumstances. Ordinarily, he will not 
be permitted without the sanction of the Court 
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to incur any expenditure which will seriously dimi- 
nish tte funds entiusted to his charge. 

Where a Receiver has invested money’ without the 
previous order of Court, and the transaction is proved 
by him to have been beneficial to the parties in inter- 
est, he is entitled to be allowed credit in his accounts 

“for the amount thus invested. 

Tempest v. Ord, (1816) 2 Mer. 55, relied upon, 

A Receiver is entitled to legalassistance in proper 
cases; and should be allowed reasonable and proper fees 
in this behalf out of the funds, not only when the em- 
ployment has been previously sanctioned by the Court 
hut also when it was nob previously authorised, if the 
expense has been incurred in the exercise of a sound 
discretion. Such allowance will be made only for ser- 
vices requiring legal skill, but not for services which 
were not in behalf of the interest represented by the 
Receivér or whiclfwere rendered in matters with which 
the estate in the Receiver’s hands had no concern, or 
in which the interest only of the Receiver personally 
may be involved or for services, the necessity for 
which had been caused by the Receiver. Such al- 
lowances must be carefully scrutinised, and if they 
are unnecessary or extravagant, they should be re- 
duced or disallowed altogether. Such allowances are in 
substanceto be governed by the reasonable necessities 
in that regard, if the Receiver has properly discharged 
the duties which belong to him to perform, by the 
time necessarily spent in the administration, the grade 
of service required, the efficiency of that rendered, 
the benefit to the trust, the fidelity displayed, and by 
all other circumstances throwing light on the ques- 
tion. 

A Receiver should nos employ the Oounsel of 
either of the parties to thé litigation in which he was 
appointed, ‘since their duty is to protect the interest 
of their respective clients and to watch the Receiver’s 
proceeding to the end that a favourable performance 
of his ‘duties may be insured, they are not regarded 
as competent to act as Counsel for tho Receiver and 
their undertaking to actin such a ‘capacity might 
frequently cast upon them inconsistent and conflict- 
ing duties which could not be properly discharged by 
one:and the same person, mte 

Dizon v. Wilkinson, (1899) 4eDrew. 614 at page 619; 
4 DeG. & J. 508; 5 Jur. (N. s.) 1063; 7 W. R. 024, 
Moore v. O'Loghlin, (1879)! 8 L. R. Ir. 405, Ryckman 
v, Parkins, (1836) 5 Paige 643 and Farwell v. Q. W. 
Telegraph Co., (1896) 161 Ill. 522 at 613; 44-N. E. 891, 
relied upon. : 

. But this' rule is limited in its application eto cases 

“where the Receiver is acting adversely to one of the . 
‘parties to the litigation, ` 

Smith v. New York Stage Co., 
0.877, followed. 

The authority ofa Solicitor to represent'his client 
does not necessarily terminate with the judgment in . 
the suit. 

. Lady Dela Pole v. Dick (1885) 29 Ch. D. 351; 54 L, 
J. Ch. 940; 52 L. T. 457; 33 W. R. 585 and Bag- 
léy v. Maple & Co., (1908) 27 T. L. R. 284,relied upon. 

A Receiver will not be allowed to make interest for 
his own benefit upon funds in his hands, and will be 
answerable foi*interest upon the balances. ü 

Lansdale v. Church, (1789-90) 8 Brown C. C. 41; 7 
Price 45 and Shaw v. Rhodes, (1826)2 Russ. 539, relied . 
upon. . : 

A Receiver may, therefore, be charged with interest 
on moneys improperly retained by him, alihongh he 
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has passed his accounts, and all parties have express- 
ed themselves satisfied, and, for this purpose, an in- 
quiry may be directed as to what money he has re- 
ceived from time to time, and how long he has kept 
it in his hands. 

Fletcher v. Dodd, (1789) 1 Ves. Jur, 85, relied upon. . 

If an order made after notice to all parties 
interested, authorising expenditure, has remained 
unimpeached, it is conclusive and the expenditure 
cannot be questioned on the Receiver’s final account. . 
ing. But if the order is made upon the ew parte ap- - 
plication of the Receiver without notice to the in. 
terested parties, they are at liberty to contest its cor- 
rectness upon the Receiver’s final accounting, and the 
Court may investigate and determine the correctness 
of all the Receiver’s accounts, notwithstanding that 
a partial report has been prevfbusly approved. 

A Receiver’s accounts which have been filed and 
vouched before an examiner, can be re-opened on the 
discovery of errors in them notwithstanding that the 
Judge’s certificate is attached. 

In re Brown, (1887) 19 L. R. Ir. 423, referred to. 

And a Receiver may be surcharged on his accounts 
notwithstanding that he has been discharged. 

In ve Edwards, (1852) 81 L. R. Ir. 242, referred to. 

No appeal lies from directions given by a Court 
in passing a Receiver’s accounts. 

| Keshobati v. Mcgregor, 35 O. 668, 12 C. W. N. 648, 
followed. 4 
Rule against the order of the Sub-Judge 


of 24-Perganahs, dated February 23rd, 1911. 


Mr. B. 0. Mitter and Babus Provas Ohunder 
Mitter, Trailakhya Nath Chakrabarti and 
Sitaram Banerji, for the Petitioners. 

Mr. S. P. Sinha and Babu Batkantha Nuth 
Das, Dr. Sarat Chandra Bcsak and Babu 
Trailakhya Nuth Ghose, for the Receiver 
Opposite Party. f 

Babu Girija Prasanna Roy Chowdhury, for’: 
the Defendant Opposite Party. 


Judgment.—wWe are invited in this 
Rule to revise the orders of the Court below 
by which objections tothe accounts. of a 
Receiver have been summarily overruled, 
The orders in controversy are of a very excep- 
tional character and require careful examina- 
tion. It is consequently necessary to set out 
in detail -the circumstances under which 
the orders were made, and the grounds upon. 
which their validity is attacked, 

One. Mahendra Narain Patra, a wealthy 
Hindu, governed by the Dayabhaga School of 
law, died in March or April, 1908, possessed 
of considerable properties, moveable and im- 
moveable. He left him surviving a widow, 
Rash Mani, two infant sons by her, Mohini 
Mohan and Hari Pada, as also a grandson, 
Ram Narayan, by a predeceased son Syama 
Charan. Sometime  -béfore his death, 
Mohendra Narain had made a testamentary 
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disposition of his properties, on the 14th 
February, 1901, and had appointed his 
grandson, Ram Narain, as executor. Ib is 
Xob necessary for our present purpose to set 
out in detail the provisions of the Will: it” 
is sufficient to state that bequests were 
made for charitable and religious purposes, 
and, subject to these, the estate was directed 
to be divided aniong his infant sons, Mohini 
Mohan.and Hari Pada, and his grandson, Ram 
Narain. On the 17th September 1908. 
Ram Narain obtained Probate of the Will 
of his grand-father and entered upon the 
management of the estate left by  him., 
Tt is stated that Ram Narain was of ex- 
travagant habits and rapidly ran into debt, 
with the result, that, on the 28rd September. 
1904, he borrowed Rs. 30,000 from one 
Kiran Sasi Devi upon a mortgage of the 
bulk of the estate in his hands, wherein 
he as wellas his infant uncles were, as 
already stated, beneficially interested.: 
Kiran’ Sasi. sued, to enforce .her. security, 
obtained a decree and applied for sale of 
the mortgaged properties. Thereupot, 2 
suit was ‘commenced by the widow -of 
Mohendra Narain, as the mother and next 
friend of her infant sons, against the mort- 
gagor and mortgagee for declaration that the 
infants were not liable for the mortgage 
debt, and that the decree could not, in any 
way, bind their share in the estate left by 
their father. On the 3lst March 1909,*this 
guit was decreed, and it was declared that 
the mortgage was not binding upon the 
infants, and was inoperative and ineffectual as 
against their inheritance. Subsequently, on 
the 13th August 1909, the infants Mohini 
Mohan and Hari Pada, by their mother and 
next friend Rash Mani, commenced the suit, 
out of which the present proceedings 
arise, for administration of the estate left- 
by their father. By consent of both the 
plaintiffs and the defendant, Babu Barada 
Kanta-Sarkar, Seristadar of the Court of! 
the District Judge of the 24. Parganahs, was, 
on the 14th August 1909, appointed Re- 
ceiver of the estate forming the subject- 
matter of the administration suit, on a monthly 
salary of Rs. 100 and on his personal 
security for Rs. 5,000. The Receiver took 
charge of the entire management, and con- 
tinued in possession till the lst February, 
1911, when the estate was released from his 
management. The substantial question now 
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in: controversy relates to the management of 
the estate by the Receiver during this period.. 
The grievances of the plaintiffs-patitioners are, 
that the estate has not been properly managed; - 
that the accounts have not been tested, and 
that, on the other hand, as a condition pre-. 
cedent: to the.release. of the estate, the Sub- 
ordinate Judge has practically compelled, 
them to bring into Court Ra; 20,950-2-6 for: 
payment to the Receiver and for distribution, 
by him amongst persons alleged -to e be. 
creditors of the estate. The charges which’ 
were made in the Court below, and which: 
have been reiterated in, this Court, are 
many of them ofa grave ch&racter. It is 
manifest, upon an examination of the record,’ 
that the Subordinate Judge has not inquired. 
into the truth or otherwise of these allegations, 
&ud. that, in fact, he has not. realised his 
responsibility in the matter, Ibis impossible" 
for ds, ina case of this description, to decide 
finally upon affidavits whether the allegations. 
are or are not well-founded, specially as there! 
has been no investigation at all by the Court’ 
below; we can only state with precisión and, 
fnlness somé of the. allegations which have, 
been made, so as to indicate to the Court: 
below the lines upon which the i inquiry which | 
we shall direct should proceed, r 

One of the allegations of Min: petitioners, is,, 
that on the 17th August 1909, the Re-: 
ceiver, on an ex parte application and with 
out the knowledge of the pétitioners, obtain: : 
ed permission from the Court: to raise a. 
loan of Rs. 5,000 and that he annexed to: 
this petition what purported to be -an’ 
authority from'a Vakil of this Court, who is 
said to have represented the plaintiffs at. 
that time. The application itself was vague, 
if not misleading; it did not contain any- 
details of the debts for the satisfaction of' 
which ‘the loan was required; it stated merely. 
that there were emergent debts to be satisfi-: 
ed including ʻa decree due from the estate, 
The petitioners assert that this’ statement’ 
was inaccurate, because Mahendra. Naraia, 
had left no debts which the Recaiver was. 
called upon to pay, that the deeree mention- 
ed wasone against Ram Narain persoually, 
and that, for the satisfaction thereof, it was 
neither competent for the Receiver to apply 
for a loan binding upon the estafe as a whole 
nor for the Court to make an order of this 
description. The petitioners further deny 
that they had any knowledge of this pro- 
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ceeding, or that their Vakil had any authority 
to bind them by his consent. The order, 
however, appears to have been “made as a 
matter of course, and sanction accorded by 


the Subordinate Judge for a loan of 
Rs. 5,000 upon interest at Rs. 12 per cent. 
per annum. The petitioners state that, 


from an examination of the accounts filed 
by the Receiver, on the 15th January 1910, 
they have now ascertained that, on the 
stwength of the sanction so obtained, the 
Reeeiver borrowed, on the 14th September 
1908, from the same Vakil himself Rs. 2,000 
at Rs. 12 per cent. per annum, and apparently 
applied that‘sum in part satisfaction of the 
decree held by Kiran Sasi against Kam 
Narain personally. It is further 
that, on the basis of the same sanction, the 
Receiver appears to have raised, on the 16th 
September 1909, a loan of Rs. 1,000 from 
one Hara Chandra Banerji; but it does not 
appear to what specific purpose this latter 
sum was applied. The petitioners urge 
that the order upon which the Receiver took 
action, was obtained ex parte withont their 
knowledge and without the sanction of any 
person duly authorised to bind them in a 
matter of this description, and that, in any 
event, their position cannot be prejudiced 
by the application of the money for the 
benefit of the defendant Ram Narain. The 
payment was, in no sense, for the benefit 
of the estate asa whole, and upon no con- 
ceivable principle can, it is contended, the 
plaintiffs or their share of the estate be made 
liable for a sum raised under such doubtful 
circumstances and applied to an entirely un- 
authorised purpose. ' 

Another allegation of the petitioners is, 
thab on the 12th October 1909, the Receiver 
again obtained an er parte order by which 
sanction was granted for a loan of Rs. 6,000 
upon interest at Rs. 12 per cent. per annum 
and brokerage at 2 percent. On the basis of 
this sanction, the Receiver appears to have 
borrowed, on the 25th October 1909, a sum 
of Rs. 2,000 from Keshab Lal Addy. It 
is argued on behalf of the petitioners, 
that it is reasonably plain, from the materials 
on the record, that the Receiver failed in 
his duty when he did not intimate to the 
Court that"5his sum was intended to be 
applied for the satisfaction of the decree 
held by Kiran Sasi against Ram Narain which 
was not binding upon the plaintiffs in the 
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administration suit. So far as we have 
been able to gather, the sum so raised is 
not shown to have been applied for the 
benefit of the estate of Mahendra Narain 
Patra, which was the only estate involved 
in the administration suit. It is necessary 
io mention ab this stage, that the Receiver 
in the administration suit was, on the 
llth October 1909, also appointed Receiver 
of the estate of Ram Narain Patra in the 
mortgage suit instituted against him by 
Kiran Sasi, and it is stated that, on or about 
the 16th November 1902, the Receiver 
made certain payments t$ Kiran Sasi, though 
itis not easy to identify the sum so paid 
with the sum borrowed by the Receiver from 
Keshab Lal Addy on the 25th October 1909. 
Jt is argued on behalf of the petitioners, 
that they are in no way liable for sums 
applied by the Receiver for the benefit of 
Ram Narain and Ram Narain alone. It is 
further pointed out that, on the 15th 
November 1909, the Receiver raised a loan 
of Rs. 2,080 from one Hara Chandra 
Banerji; but in what specific manner this 
sum has been applied has not been investigat- 
ed; it has certainly not been shown that 
this sum was applied for the benefit of the 
estate as a whole. 

A third allegation made by the petitioners 
is that, on the 23rd December 1909, the 
Receiver, without any notice to them and 
without their knowledge, obtained permis- 
sion from the Court, again, to raise a loan 
of Rs. 20,000 on mortgage of properties 
included in the estate. The report, on the 
strength of which the Receiver applied 
for this sanction, stated that the amount 
was needed to satisfy the decree of Kiran 
Sasi, and to pay Government Revenue and 
other charges. The Receiver, as before, 
did not apprise the Court that the decree 
of Kiran Sasi was not binding upon the 
estate of Mahendra Narain Patra, bat could be 
enforced only against Ram Narain Patra and 
his properties. On the 10th January 1910, 
upon the application of the Recaiver, the 
Subordinate Judge approved an agreement 
whereby Rs. 5,009 was to be borrowed from 
the intended mortgagee Dayal Chandra 
Ghose upon interest at8 per cent. per annum 
and brokerage at 1 percent. On the very 
next day, the Subordinate Judge appears 
to have recorded an order that the agreement 
had been approved by him under a 
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misapprehension that ibrelated to the suit 
in which Ram Narin was the judgment- 
debtor. He, therefore, called upon the 
Receiver to submit a full report, and to 
explain the reasons why the estate of 
Mahendra Narain should be mortgaged to 
meet the liabilities of Ram Narain. The 
Receiver submitted an explanation on the 
same day, whereupon the Subordinate Judge 


authorised the mortgage on taking security. 
from the defendant to reimburse the infants. 


plaintiffs. It is asserted, on behalf of the 
petitioners, that this order was made ew parte 
like the similar previous 
mentioned. The Receiver, however, does 
not appear to have carried out the directions 
of the Court strictly in accordance with 
the orders; and he borrowed various sums 
on promissory-notes upon interest at 12 per 
cent. per annum and brokerage at 2 per 
cent. The petitioners allege that, so far as 
they can gather from the papers submitted by 
the Receiver, the Receiver has, from time to 
time, made paymentsto Kiran Sasi, apparently, 
out of the sums so borrowed. Subsequently, 
on the 15th January 1910, the Receiver 
filed his accounts for the period between 
the 16th August and 30th November 1909. 
It is asserted that these accounts show that, 
out of the sums raised, the Receiver paid 
to the Vakil the sum borrowed from him 
on the 14th September 1909 together with 
interest, and also to Keshab Lal Addy the 
loan of the 15th October 1909. It is also 
stated that the accounts indicate other 
payments either unauthorised or unjustifiable. 
On the 25th April 1910, an auditor was 
appointed by the Court to check the accounts 
of the Receiver. His investigation appears 
to have beer of the most perfunctory character. 
He did not determine whether the pay- 
mevts made were within the scope of the 
authority of the Receiver or were justifiable 
under any circumstances; he seems, on the 
other hand, to have contented himself with 
whabis called “checking” the account, that is, 
verifying that the payments alleged to have 
been made were supported by vouchers. On 
the 14th May, the petitioners invited the atten- 
tion of the Court to the circumstance that the 
decree of Kiran Sasi was not binding upon 
the estate, and that the position of the in- 
fants plaintiffs could not be prejudiced by 
any payments made to satisfy a decree which 
was operative against the defendant alone. 
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On the 17th May, the Court passed the 
accounts ; but ib is manifest that the question 
of the propfiety of the payments made by, 
the Receiver was not considered; in fact, 
the Subordinate Judge did not realise the 
position of the parties, and failed to appreciate 
the fundamental question which arose as 
to their relative rights. "The Receiver 
appears, subsequently, to have raised other 
loans on the 8th December 1909 ‘and 24th 
May 1910; but it is by no means clear. 
that these sums have been applied for the 
benefit of the estate as a whole. ‘It is further 
asserted that the Receiver has paid large 
sums of money in the shape of fees to the. 
Vakil already mentioned who-appearei on 
behalf of Ram Narain in the proceedings 
in execution of the decree held against him 
by Kiran Sasi, and that this is a mailer 
which has not been examined by the Court 
below. The parties were evidently dis-, 
satisfied with the mode in which the estate 
was. being managed by the Receiver, and 
the income applied for purposes foreign 
to the scope of the adiministration suit. 
Consequently, with a view to terminate the 
suit and get the property out of the hands of 
the Receiver, they filed a petition of compro- 
mise on the 13th June 1910, upon which the 
Court passed an order directing the Receiver to | 
discontinue collections and to render accounts, 
The Receiver was obviously dissatisfied with 
the prospect of the estate being released 
from his hands, and at his-instance the 
order was cancelled on the 23rd June 1910. 
Meanwhile, he had agajn raised Rs. 2,100 
by loan for what he flescribed as the neces- 
sary charges of the estate. On the 23rd 
June 1910, the Court took into consideratiori” 
the petition of the Receiver, and the Vakil, 
who had hitherto acted on behalf of the 
plaintiffs, ‘appeared on behalf of the Receiver 
in spite of the protest of the plaintiffs that 
he should not. be allowed to do so. The 
objection, however, was overruled, and the 
Court, as we have already stated, re-called 
the order of the 13th June 1910. The 
result was that the Receiver was directed ‘to 
continue the collections until his alleged 
dues were paid out of the income or were 
deposited in Court by one or other of the 
parties to the suit. Meanwhile, the Receiver. 
had stopped payment of all allowances to 
the plaintiffs, which placed them in a posi- 
tion of great disadvantage, About this 
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time, the second plaintiff,. Hari Pada, died 
: in January 1911, and his intarest in- the 
estate vested in his mather, Rish Mani, who 
was already acting as next frieud ‘of her 
other infant son, Mohim Chandra. :On.the 
21st January 1911, the Subordinate: Jadga, 
ib is-stated, heard Counsel for the plaintiffs, 
and-Babo * * -* ^as Vakil for the Re: 
ceiver, and declared that: the parties were ab 
liberty to-raise. by loan whatever was: due 
tothe Receiver. - On, the 28th January, thé 
plaintiffs intimated to the Court their will- 
ingness to pay to the. Receiver . whatever 
might befouad justly due to:him. The Rə- 
caiver thereupon : submitted a statement 
‘showing that his. claim amounted-to Hs. 
20,950-2 6, whereupon the Court ordered the 
parties to deposit this sum.on or before the 
Ist of February. On the same date, the 
Receiver submitted his- accounts for. the 
period between the Ist September 1910 and 
28th January 1911.. Oa the Ist of February, 
-the infant plaintiff. and his mather brought 
into Court the whole of the sum mentioned 
in-the statement filed by the Receiver; under 
protest, and prayed.that the acsounts of the 
Receiver might be éxamined, and the amount, 
if any, due from the. plaintiffs, determined, 
.Thereafter;-on the. 8th- February. 1911, the 
Receiver for-the firsb:time: filed his mofuszil 
accounts, but it is stated that: many, ab any 
rate, of. the :vouchers have not, even now, 
been < produced.. On the 14th and‘ 22nd 
Hebruary 1911, the-plaintiffa made various 
objections to the accounts of the Receiver; 
and challenged the sums¢spent: on, amongst 
other -hands, contingency, establishment 
expenses, mofussil charges, fees paid to the 
Vakil- mentioned and various :other. items; 
On the,23rd February 1911; the Court dei 
clined to examine the accounts further, and 
Authorised the. Receiver to. withdraw tha 
money deposited and to apply the.same in 
payménts “of debts alleged to have. been 
contracted by him for the banefis’ of tha 
estate... We ate: now--invibed to discharge 
this order, as, also, the - previous orders -re- 
lating to this matter,-on the ground that they. 
_were made without jurisdiction, that there 
has been no proper inquiry into the accounts 
of the. Receéver, and that the. plaintiffs :have 
really ‘been compelled to: obtain release. of 
the estate by payment of over Hs. 20,000; 
which they could. nob- be legally compelled 
to pay. In support of the Rüle, it has been 
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argued in’ substance, that -the accounts of 
the Receiver have not been properly taken; 
and that, practically without any investiga: 
tion, the Court has-held that the Receiver 
ds entitled to obtain out of the estate a sun 
of over Rs.” 20,000. -In our opinion, theré 
is no room for’ serious controversy, that the 
Subordinate Judge has failed-to realise the 
true position of the parties, -and that thd 
accounts of the Receiver- have, in effect, 
mever been taken. i : : ? 
-. It has not been disputed, and,- in view of 
the provisions of rule. &of Order XE of thé 
Code of.1908, it cannot be: disputed that 
the Receiver is bound.to- render an account 
of his management of the estate. - That Ralè 
provides as follows: — “Every Receiver Shall; 
(a) furnish such security, if any; as the 
Court thinks fit, duly to account for what 
the shall receive in respect -of ‘thé property} 
(b). submit his accounts ab such periods and 
id such form as thé Coart directs; (c) Pay 
the amount due from-him as- the Court 
directs, and (d) -be responsible: for ‘any loss 
océasioned to tlie ‘property by -his “wilful 
defanlt or gross négligenca.” Ib ig obviously 
Aot.cómpliznee with either the -letter of thé 
spirit “of the-rulé, merely to examine thé 
accounts submitted by the Receiver, and 
ascertain whether thé alleged payments 
made are'supporbed by. vouchers." The -Res 
ceiver is but an officer of the Court appoints 
ing him, and is, therefore, bound: to account 
to that Court for all property which he hag 
received. It is his duty to keep his accounts 
and vouchers in such - condition that ‘they 
will be ready for examination at any time: 
and, as-a general proposition, whenever pro: 
perby or funds come into the: hands of & 
Reesiver pending. litigation, the Codrb may 
require him to report his acts ‘and doings 
and to render awi acsount, ‘in. ordé to ascars 
tai the condition of the proporby: and to 
euable the Court to settle-ths rights of,-ant 
do justice: to; all the litigant parties. When 
the-acesunts ‘of the. Receiver coma up for 
adjustmeat, hé is a party in interast, éntitled 
to.be heard, and itis the duty of the Court 
to see that his rights are protected; .bni 80; 
also, all other interested purties are: entitled: 
to-notice and-an opportunity ta attend and 
be:heard.. . All persons having an interest 
in the estate: which tlie: Raesiver represents, 
have the right to. . be, present; and “ba e ja. 
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quiry which springs: out of the proceeding 
itself, and to take exception to the Receiver’s 
accounts, Courts are disposed to hold Re- 
ceivers to.great strictness in rendering their 
accounts, and a thorough investigation of the 
accounts and vouchers is proper where, as 
here, the rights of infants are involved. A 
Receiver is bound to exercise the same degree 
of diligence in keeping down expenses and 
in caring for the estate in his possession, as 
a prudent man would observe in connection 
with his own property under similar circum- 
stances. 'A Receiyr, therefore, will not 
ordinarily be permitted, without the sanc- 
tion and authority of the Court, to incur any 
expenditure which will seriously diminish 
the funds entrusted to his charge, and it is 
his duty, if he wishes to protect himself, 
to apply to the Court for instructions as to 
expenditure, and to keep regular occounts 
of all items of receipts and expenditures. 
The view we take is not opposed to the 
decision of this Court in Cvomar Saittya 
Sankar Ghosal v, Ranee Golapmonce Debta (1). 
The facts of that case, as explained by Mr. 
Justice Sale in his judgment, were of a very 
exceptional character, and it was held’ that 
the liability of the Receiver was necessarily 
restricted by the extent of the authority 
with which he was vested. The learned 
Judge, however, held and, in our opinion, 
very properly held, that when a Receiver 
has submitted his accounts, it is the duty 
of the Court to see, not merely whether all 
the collections have been duly entered in 
the accounts, and the expenses supported 
by vouchers, but, also, whether all the dis- 
bursements are payments properly made in 
respect of the estate. The principle appli- 
cable to cases of this description was lucidly 
explained by Mr. Justice Breese in the follow- 
ing terms in Hooper v. Winston (2):— 

“The other claim set up by the Recetver 
to be allowed such expenses as he has chosen 
to set down, we are constrained to say, we 
see no ground upon which to base it. The 
Receiver claims that in this matter he was 
vested with a discretionary power, and, there- 
fore, the Court had no authority to examine 
into the mode ór manner of its exercise; that 
he was merely the private agent of the par- 
ties, the whole subject being left to his own 


judgment. We do not deny that he had 
(1) 5 C. W. N. 228. 
(2) (1860) 24 IIl. 353 at p. 365. 
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some discretion in this matter, but ib was 
very limited. We hold, being an officer of 
the Court, he shonld have applied to the 
Court for leave to make these expenditures, 
and he is amenable to the Court for the 
exercise of all his powers. As Receiver 
and trustee for parties litigant, it was his 
manifest duty to have kept regular accounts, 
item by item, of all the expenses and of 
the receipts. His judgment was not the 
limit of the expenditure, but the Court, he 
being one of its officers, has a supervisory 
power over his accounts, and he is amenable 
to its judgment as to the necessity of these 
expenditures. He should have applied to 
the Court, setting out the facts and asking 
for a reference whether such and such ex. 
penditures would ‘be for the benefit of the 
interested parties. No single act, calculated 
to diminish seriously the fund, could the 
Receiver do on his own mere motion and in 
the exercise of his discretion,” 

It does not, however, follow that in every 
case in which the Receiver neglects to ob- 
tain an order of the Court authorising a 
particular payment out of the fund in his 
possession, he will be denied reimburse- 
ment. The true rule is, as stated in Henry v. 
Henry (3), that where a Receiver upon his 
own responsibility incurs an expense in the 
discharge of his duties, which he shows to 
have been necessary and such as would 
have been authorised by the Court, had ap- 
plication been previously made, he will be 
reimbursed for such outlay, as if previous 
authority had bse given. ln other words, 
where a Receiver has laid out money with- 
out a previous order of Court, and the 
transaction is proved by him to have been 
beneficial to the parties in interest, he is 
entitled t be allowed credit in his accounts. 
for the amount thus expended. Tempest v. 
Ord (4). 

The general principle thus explained must 
be carefully borne in mind when the accounts 
of-the Receiver in the case before us come 
to be examined, in view of the various al- 
legations made, to some of which alone we 
have referred in the preliminary statement 
of facts. The most important objection 
taken by the plaintiffs petitioners is that 
the sums borrowed by the Receiver have 


been improperly raised and applied, not 
(3) (1893) 108 Ala’ 582; 15 South 915. 
(4) (1816) 2 Mer. 55. 
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by the decision in Keshabati v. MacGregor (23), 
where it was ruled that no appeal’ lies from 
directions given by a Court in passing a 
Receiver’s accounts. The case of Mohunt 
Anand Das v. Ram Perkash (24) is clearly 
distinguishable and is not opposed to this 
view, as there the order in controversy related 
to the disposal of the income by the Receiver. 
The result, therefore, is that the Rule must 
be made absolute, the order of the Subordinate 
Judge, passed on the 23rd February 1911, 
` discharged, and all previous orders discharged 
or modified in so far as they decide, directly 
or by implicafion, that the accounts have 
been taken and need not be further examined, 
or that the sums borrowed: by the Receiver 
are to be paid by the plaintiffs and. defendant 
Jointly. The case will ba remitted to the 
Court below in order that the accounts of the 
Receiver, for the entire period of his manage- 
ment, may be taken. A Commissioner must 
be appionted for this purpose, and the Com- 
missioner will be authorised, not only to 
verify that the expenditure is supported by 
proper vouchers, but also to determine 
whether the sums received by the Receiver 
have been properly credited to the estate and 
spent for legitimate purposes. The accounts 
will be taken on the principles already ex- 
plained. The accuracy of the receipts must 
first be determined ; the propriety of the 
expenditure will then ba considered under 
three heads : (a) expenses incurred for the 
benefit of the estate under administration; (b) 
expenses incurred for the benefit of the 
plaintiffs alone, and (e) expenses incurred for 
the benefit of the defendant alone. In the 
ease of each individual expenditure under 
each of these heads, its propriety must be 
carefully considered, and payments disallowed 
in whole or in part, if neither sanctioned by 
the Court nor proved to be justifiable. The 
amounts, legitimately spent under each of 
these heads, are to be debited against the 
income of the estate generally, against the 
share of the plaintiffs, and against the share 
of the defendant, respectively. If it is found, 
upon accounts s? taken, that any amount 
is due to the Receiver under any of these 
heads, he will be entitled to be reimbars- 
ed from the proper fund, that is, from the 
estate generally, or from the sum deposited by 
the plaintiffs, or from the fundof the defendant 
(23) 35 C. 568; 12 C. W. N. 648. 
(24) 14 C, W. N. 183; 6 Iud. Cas. Q9. 
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now in the custody of the Court. Care 
must b» taken that nothing is debited against 
the infants, which has been spent by the 
Receiver solely for the benefit of the defen- 
dant. As already explained, the Receiver 
was, strictly speaking, not entitled to spend 
any money except for the purposes of the 
estate as a whole; as, however, money has 
been spent, not merely for the estate, but 
also for the benefit of the defendant, 
the Receiver need not be placed in a 
position of embarrassment; full justice will 
be done, if the accounts® are taken on the 
lines explained, and the Receiver allowed 
to be reimbursed for legitimate expenses. 
We are not aware whether the Receiver, 
before he commenced to manage the estate, 
obtained sanction to any scheme after due 
notice to all persons interested ; if this has not 
been done, and the Receiver has employed 
Subordinate Officers and spent money accord- 
ing to his own judgment, the parties are 
obviously entitled to question the propriety 
of his acts on any valid grounds. This, it was 
suggested, might places the Receiver in a 
difficult position ; but we are unable to hold 
that there is any real hardship involved, 
because he might haveamply protected him- 
self by the settlement of a scheme by the 
Court before the expenditure was incnrred. 
As regards the Commissioner and the 
exarfination of accounts by him, we must 
direct that the expenses are to bə met, in 
the first instance, by the plaintiffs, and pay- 
ments may be made out of the sum deposit- 
ed by them. How these costs, however, are 
to be finally allocated, must be determined 
by the Court when the rights of the parties 
are adjusted. Ifitisfound that the objec- 
tions of the parties are groundless, their costs 
as wellas those of the Receiver will have 
to bg paid ont of the estate. If, however, 
it is found that the Receiver has been at 
fault, he may be made personally liable for 
the costs of these proceedings. If, on the 
other hand, it is found that one or other only 
of the parties has been to blame, the burden 
of the whole or a portion of the costs may be 
thrown upon him. At the present stage, it 
is impossible for us to give more specific 
directions under this head. When the ac- 
counts have been taken by the Commissioner, 
he will submit his report to the Court, and 
the parties as well as the Receiver will 
be ‘at liherty to he heard in support of 
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their respective cases. It is obviously desir- 
able that, "before the Commissioner, ` as 
also before the Court, the objections to 
the ‘accounts should be formulated with 
precision; and, for this purpose, every 
facility will be afforded to the parties and 
their legal advisers to examine the accounts, 
the vouchers, and all-connected papers, so as 
to enable them to draw up their objections 
and submit them to the Commissioner. or the 
Court as the case may be. The Court, upon 
consideration of these objections, will draw 
up a final’ order, adjusting the rights and 
liabilities of the parties and tbe Receiver. 

As regards the costs of this Rule, we are 
of opinion that the Receiver has been wholly 
in error in opposing an inquiry into the 
accounts, 
bear his. gwn costs here and make him 
personally liable for the costs of the petition- 
ers in this Rule. We assess the hearing 
fee’ at three gold mohurs. ‘The Receiver 
will also, for the present; himself’ bear the 
expenes of being represented before the Com- 
missioner. In the évents which have happen- 


ed, and in view of the orders already passed, 


it is desirable that the matter should be 
investigated by a Subordinate Judge other 
than the Judge who has already heard the 
case. 
ceeding now remanded be transferred to the 
file of the first Subordinate Judge of,the 
24-Perganahs. Itis also manifest, that, in 
view of the facts brought to light, the 
accounts should betaken by a Commissioner, 
im no way connected with the Courts at 
Alipore, We, therefore, appoint 
Haradhan Nag, a Vakil of this Court, as the 
Commissioner to take accounts under the 
direction of the Subordinate Judge; and we 
direct that he be paid at ‘the rate of three 


gold mohurs for every sitting on an average ` 


of two hours’ duration. 

. It seems desirable to add that, in so far as 
the creditors are concerned who 
advanced money to the Receiver on his 
personal guarantee, tbey must look forward 
tothe Receiver for payment of their dues, 
But as the Heceiver will have alien on 
the share of the plaintiffs or on the 
assets of the defendant for sums which are 
established to have been legitimately spent 
by him for their benefit, 
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We must, therefore, direct him to 


"We, therefore, direct that the pro- 


Babu ` 


have ` 


the creditors will ' 
be, amply protected to the extent that the ' 
Receiver proves himself entitled to be re- 
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imbursed ont of these funds: Bertrand v. 
Davies (25), Fraser v. Burgess (26), Batien v 
Wedgewood (27) and Premlall v. Sumbhoonath, 
(28). In order that the rights of the Receiver 
may be protected to a legitimate extent, we 
direct, first, that the sum deposited by the 
plaintiffs be retained. in Court, and tbat the 
Commissioner be paid his fees out of thia 
fund; secondly, that the surplus sale-proceeds 
of the estate of the defendant, in execution of 
the decree held by Kiran Sasi, be brought 
into Court and retained there until further 
orders, and, thirdly, that the defendant Ram 
Narain be appointed Receiver of his share of 
the estate of Mahendra Narain in so far as it 
has not already been sold out and that he 
do manage it as such Receiver under the 
direction of the Subordinate Judge; for 
this purpose, the surplus sale-proceeds and 
his share of the estate will remain as secur. 
ity. There will thus be sufficient funds 
available, so far as we can judge, to meet the 
just claims of the Receiver and of the persons 
who may have financed him. It is to be 
distinctly understood, however, thatifin the 
end, it transpires that the claims of the 
creditors exceed the amount in respect of 
which the Receiver is entitled to he 
reimbursed, the liability must fall upon the 
Receiver himself. In this connection, it must 
nob be overlooked that the: Receiver occu- 
pied a two-fold capacity, namely, he was 
Receiver in the administration suit and alsa 
Receiver in the mortgage suit. We are 
not now concerned in these proceedings with, 
his dealings as Recéiver i in the mortgage suit; 
he has to render accounts here only in respect 
of his dealings in the administration suit. 

We must, in conclusion, record our opinicn , 
that it was not expedient to appoint the 
sheristadar of the Court of the District . 
Judge of the 24-Perganahs, as a Receiver of ` 
an involved estate of this description, ard it 
is nob a matter for surprise that transactions ` 
have been allowed to take place without that 
care and circumspection which the necessities 
of the case demanded on the part of both the 
Receiver and the Subordinate Judge. 


Rule made absolute. 


(25) (1862) 81 Beav. 429. 

(26) (1860) 13 Moo. P. C. 314 a& p. 346; 6 Jur. 
(N. 8.) 327; 8 W, R. 373. . 

(27) (1884) 28 Oh. D. 317; 64 L. J. Ch. 686; 62 L. - 
T, 212; 33 W. R. 303. 

(28) 22 C. 961. 
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JOGINDRA NATH V. MOHAMMAD HUSAIN. 
- (s. c. 14 O. C. 238.) 
` QUDH JUDICIAL COMMISSIONER'S. 
. COURT. . 
.ExgcuTION OF DgcREE APPEAL No. 4 or 1911. 
August 3, 1911. 
Present:—Mr. Evans, J. C. 
JOGINDRA NATH PATHAK—Decres- 
HOLDER— ÁPPELLANT 
versus 
„Mirza MOHAMMAD HUSAIN— 


JUDGMENT- DEBTOR— RESPONDENT. 
. Civil Procedure Code (Act V of 1908), s. 48—Execu- 
tion of decree, due diligence exercised by decree-holder 
in —Judgment-debtor, fraud and stratagem of —Limita- 
tion, eatension of. * 

If a decree-holder exercises due diligence in pro: 
ceeding with the execution of his decree, he cannot be 
deprived of the benefit of section 48 of the Code of 
Civil Procedure; nor is ih necessary to show that the 
fraud or stratagem of the judgment-debtor extended 
continuously for the whole of the period of 12 years 
following the date of the decree, It is sufficient to 
show that the judgment-debtor on various occasions 
within the aforesaid period dishonestly prevented 
execution of the decree against himself by frivolous 
devices,—such devices clearly constituting fraud 
within the meaning of section 48 of the Code of Civil 
Procedure. 

Rat Sham Kissen.v. Damer Kumari Debiza, 11 C. W. 
N, 440, followed. 


Appeal against the order of the District 
Judge, Lucknow, dated 19th December, 1910, 
reversing that of the Subordinate Judge, 
Lucknow, dated 15th September, 1910. 


Mr. Jiban Krishna Banerji, for the Appel- 
lant. 

Mr. Shahid Husain, for the Respondent. 

Judgment.—Thig is an appeal 
against an order of tha “District Judge of 
Lucknow, dismissing the application of the 
appellant for execution of a decree against 
the respondent. 

The point for decision isa novel qne and 
requires soma consideration. The decree 
was obtained on the 28th February 1898, 
by Amar Chand Pal, and it was purchased 
by the appellant sometime in 1900. The 
present application for execution is dated the 
8th Mareh 1910, or eight days after the ex- 
piry of 12 years from the date of the decree. 
The learned Subordinate Judge has dealt 
with the faets very fully in his orders, dated 
the 28th June 1910, and the 15th Sep- 
tember 1910? He found that the respondent 


had delayed execution proceedings more than, 


once by frivolous objections constituting 


fraud within the meaning of section 48 of the. 


Sode of Civil Procedure, These objections 
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had been takeu after the transfer of the 
decree to the Court of the Subordinate Judge 
for execution in April 1905. The deeree 
had originally been passed by the Subordi- 
nate Judge of Alipur and the learned Sub- 
ordinate Judga further called on the appel- 
lant to show that he had been diligent in 
executing the decree since the date on which 
it was passed. He found that on the first 
execution Rs. 1,867 had been realizad on the 
18th September 1898. After that there 
were applications for execution in 1900 and 
1903 and on the third application, dated the 
14th November 1904, the decree was trans- 
ferred to bis Court. He held that the 
appeliant or his predecessor had not been 
negligent in executing the decree either be- 
foreor after its transfer to his Court and, 
therefore, as the respondent had by fraud 
prevented execution within 12 years from 
the date of the decree, the present applica- 
tion for attachment of certain sale-proceeds 
was allowed. 

The respondent appealed to the District 
Judge who accepted the facts found by the 
Subordinate Judge and held that from the 
10th December 19 6, up to the daté of the 
present applica‘ion the respondent had by 
fraud and trickery successfully pravented the 
execution of the decree. But he was not 
prepared to accept the finding of the Sabor- 
dinafe Judge for the period from 1898 to 
1906. He found that, although the appel- 
lant had on various occasions applied for 
transfer of the decree from Alipur to Luck- 
now, yet no Serious steps were taken to exe- 
cute the decree in Lucknow, until December 
1906, and he considered that there was no 
sufficient ground for the appellant to remain 
idle up to that time. He further held that, 
according to the provisions of section 48 of 
the Gode of Civil Procedure, it was necessary 
for the appellant to show that he hal been 
prevented from executing the decree through- 
ou$ the whole period of 12 years after the 
date of the decree and not merely for some 
time within that period.: He, therefore, 
accepted the appealand dismissed the appli- 
cation for execution. At the same time, he 
recorded his opinion that the respondent was 
undoubtedly a man who had for many years 
past done much to defraud his creditors and 
evade processes of Courts. 

In appeal two points are urged. The first 
is that it was not necessary, according- to the 
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law as it now stands, for the appellant to 
show any diligence beyond the fact that the 
-decree had been kept alive according to the 
provisions of Article 1&2 of the first Schedule 
of the Limitation Act, 1908. Secondly, that 
the learned Judge was wrong in his con- 
- struction of section 48 of the Code, as ib was 
sufficient for the appellant to show that the re- 
spondent had by fraud prevented the execution 
of the decreein some substantial way within 
12 years. immediately before the date of the 
application, 

As to the first 'point, the ruling of the 
Calcutta High Court in the case of Raz 


Sham Kissen v. Damar Kumari Debi (1) ° 


appears to have been followed. The learned 
Judges, in interpreting section 230, Act XIV 
of 1882, remarked as below:—'"But the 
section provides for the exercise of discretion 
by the Court to. which the application for 
execution is presented. The words are,— 
‘nothing in this section shall preveut the 
Court from granting an applicatian for execu- 
tion of a decree after the expiration of the said 
term of 12 years, etc., that isto say, if the 
Court to which the application for execution is 
presented sees, notwithstanding the expiry of 
12 years, that the decree-holder had been dili- 
gent in proceeding with the execution of the 
decree from the date that the decree had been 
passed, and the judgment. debtor’s conduct was 
such that it caused unnecessary delay in 
levying execution, he or she having acted 
fraudulently or having used force, the Court 
ought to allow execution.” The learned 
Judges then go on to say that the discretion 
of the Court should be applied to existing 
facts and no definite rule is laid down as to 
the extent of diligence required from the 
decree-holder. Itis pointed out on behalf of 
the appellant that section 230, Act X. of1877, 
(the Civil Procedure Code which pregeded 
the Civil Procedure Code of 1882) contained 
certain provisions enjoining due diligence on 
the decree-holder which bave expressly been 
repealed by section 27, Act XII of 1879, 
and thisindicates that the legislature never 
intended that in cases of this kind 
any special obligation lay on the decree- 
holder beyond the legal obligation of keep- 
ing the decree alive according to the provisions 
of the Ccde. Therefore, as the decree-holder 
in this cage has kept the decree alive he has 
not neglected any duty imposed on him by 
(1) 11 0. W, N. 440, 
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Jaw. In my judgment, if the doctrine of due 
diligence ‘were strictly enforced, the result 
would be very disastrous to judgment. 
debtors and the deeree-holder would not allow 
them any breathing space to enable them to 
raise money to pay their debts. In this case 
the appellant realized Rs. 1,867 out of 
Rs. 2,838.5.0 shortly after the decree was 
passed and it would be highly inequitable if 
his reluctance to press the respondente for 
immediate payment of the balance before 
1906 were to be construed into contributory 
negligence of such a serious nature as to dis- 
entitle him to the benefit of “the” clear pro- 
visions of seetion 48 of the Code of Civil Pro- 
cedure, 1908. 

According to the law as laid down in Rat 
Sham Kissen v. Damar Kumari Debi (1), I hold 
that the appellant did exercise due diligence 


"before 1906 and has done nothing to deprive 


him of the benefit of section 48 of the Code. 
I accept the appellant's contention on this 
point. 

The second point taken relates to the 
construction to be placed.upon section 45 
of the Code of Civil Procedure. 1 am unable 
to follow the decision of the learned Judge. 
The wording of thesection appears to me to 
be quite clear. If it is proved that the judg- 
ment-debtor has by fraud or force prevented 
the execution of the decree at some time 


-within 12 years immediately before the date of 


the application the Court can order execution 
of the decree upon an application presented 
after the expiration of*the said term of 12 
years. In the case of Venkayya v. Ragavacharlu 
(2) a judgment. debtor, knowingthata warrant 
of attachment had been issued against his 
moveable property, locked up his house < and 
so prevanted the moveable property therein 
from being attached. The learned Judges 
held that the action taken by the judgment- 
debtor was a contrivance or stratagem or 
fraud within the meaning of section 230 
of the old Code” and the contention 
of the judgment-debtor that section 230 
requires that it should be shown that the 
judgment-debtor's fraud continued to 
prevent the execution of the decree right 
up tothe date of the last application for 
execution was overruled. ho learned 
Judges remarked as below:—— 

“It seems to us that the proviso to section 
230, Civil Procedure Code, permits the 

(2) 22 M. 320. ; 
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execution of a decree ab any time within 12 
years after the date on which the judgment- 
debtor has by fraud or force prevented the 


execution of the decree on an application’ 


properly made for execution; in other words, 
fraud or force gives a new starting point for 
the: 12 years’ limitation. The proviso is 
intended to prevent the 12 years’ rule of 
limitation being an inducement to judg- 
ment-debtors to evade execution by fraud 
or force with a view to obtaining the 
benefit of the 12 years’ rule." Thesame 
view of the law was held by the Bombay 
High Court in the case of Bhagu Jetha v. 
Malet Bawasaheb (8) following a decision of 
the Madras High Court in Annamalai v. 
Rangasamt (4). In the latter case the head- 
note runs as below: —" A judgment. debtor who, 
though able to pay his judgment-debt, dis- 
honestly evades payment for more than 12 
years by eluding service of warrants and mak- 
ing applications to the Court (which had the 
effect for the time of staying execution), is 
guilty of fraud within the meaning of section 
230 of the Code of Civil Procedure" We 
have therefore, concurrent decisions of two 
High Courts in cases similar to the present 
one. In none of these cases it was suggested 
that it was necessary to show that the fraud or 
stratagem of the judgment-debtor should ex- 
tend continuously for the whole period of 12 
years from the date of the decree until 12 years 
had elapsed. It is sufficient,in my judgment, to 
show, as has been proved i in this case, that the 
judgment. debtor has on various occasions dis- 
honestly prevented the execution of the decree 
against him by frivolous stratagems and these 
friyolous stratagems clearly constitute fraud 
within the meaning of section 48 of the Code 
of Civil Procedure, 1908. us 
' For the above reasons, [ am of opinion that 
the learned Judge should not have dismissed 
the application for execution. I, therefore, 
accept the appeal and, setting aside the order 
of the lower Appellate Court, restore that of 
the Court of first instance. The appeliant 
is entitled to his full costs in all the Courts, 


A i Appeal accepted. 
(8) 9 B. 318. 
(4) 6 M. 385. 
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(s. c. 7 N. L. R. 162.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Szcoxp Civit APPEAL No. 592 or 1910. 
September 30, 1911. 
Present; —Mr. Drake-Brockman, J. C. 
"PANDHARI AND OTHERS— ÁPPELLANTS 
vereus 2 


MAHADEO— RESPONDENT., 

: Civil Procedure Code (Act V of 1908), s. 106 (1)— 
Order effecting decision of case—Foreclosure suit— Ea. 
tension of time fimed by preliminary decree for payment 
— Appeal from final decree—Qrder granting extension 
may be impeached. 

An order extending the time fixed for payment by a 
preliminary decree for foreclosure may beimpeached 
in an appeal from the final decree. 

The question whether the extension grant. 
ed was justifiable or not is one “affecting the decision 
of the case” for the purposes of section 105 (1) of the 
Civil Procedure Code, 1908. 


Appeal against the decree of the District 
Judge, Wardha, dated the 27th April 1910, 
confirming that of the Subordinate Judge, 
Wardha, dated the 24th September 1909, 


Rao Bahadur V. R. Pandit, Messrs. H, V. 
Kelkar and L. R. Aire, for the Appellants, 
Mr. D. N. Khare, for the Respondents, . 


Judgment.—tThe case ont of which 
this second appeal arises came before me in 
Civil Revision No. 251 of 1909 between the 
same parties. In accordance with the view 
expressed in my order of the 20th December 
1909, the Court of first instance, on the 5th 
March 1910, passed a decree declaring the 
mortgage to have been redeemed and giving 
the directions contemplated by rule 3 (1), 
Order XXXIV, 1st Schedule to the Code of 
Civil Procedure. The present appellants, who 
had thus failed to get their conditional decree 
for foreclosure made absolute, appealed to the 
District Judge urging that the extension of 
time retrospectively granted to the legal 
representatives of the .original judgment- 
debtor, Bhanudas, was unjustifiable. 
Bhanudas died ou the 13th October 1908 
after depositing Rs. 100 for payment to the 
decree-holders and obtaining an extension of 
time till the 31st December 1908. "The 
decree-holders then caused the ‘names of 
Bhanudas's minor sons to be brought on the 
record and had them served with, notice of 
an application for decree absolute. On the 
13th February 1909, a decree absolute for 
foreclosure was passed in the absence of the 
judgment-debtors, ` This ex parte decree was 


196 


PANDHARI t, MAHADEO., 


INDIAN 


however, set asidé .onithe. ground that the 
judgment-debtors’ ‘guardian ad. ltem was oi. 
the Court premises on the 13th February 
1909 but being engaged: in; the preparation 
of a petition did not hear-the case called on. 
Eventually,time was retrospectively extended, 

as already stated, aP to the. 24th . Seylember 
1909. 

The learned District Judge, ^ iè first appeal 
from the decree dated the 5th March 1910, 
declined to go into the question whether the 
Jast extenbion of time was. justifiable or not. 
He considered the position ‘of the holders of 
the conditional decree, when time was finally 
extended and a decree absolute for forg- 
closure refused, to be analogous to that ofa 
plaintiff who, having obtained an ex parte 
decree, seeks to impeach the order setting 
that decree aside when’ appéaling "against 
the subsequent decree passed after hearing 
both sides. With-régard to the latter posi: 
tion, it appears to be settled that -any error, 
defect or irregularity in the order, setting 
aside the ex parte decree is nob. one affecting 
the decision ofthe case for the purposes of 
section 591, Civil Procedure Code, 1882: ses 
Chintamony v. Raghconath (1), Krishna’ v. 
Mokesh (2) and Tasaddug Husain v. Hayat- 
un nissa (3) and compare Gulab Kunwar v. 
harur Das (4).: The view on which’ the 


“decision in those cases is based is that the 


words. affecting: the decision of the case” 
in section 591 aforesaid mean . “affecting the 
decision of the case. with reference tu the 
merits of it" was accepted by this Court as 
correct in Mohomad’v. Kasturchand (5), and 
this interpretation is no less applicable to 
the.same words in section 105 (1) of the 
present Cade. 

The analogy relied on by the lower Appel- 
late Court is rested by it on the fact that 
jusb.as an order setting aside an. ex parte 
decree is not appealable under Order XLIII. 
of the Ist Schedule to the present Code. of 
Civil Procedure, .so is no appeal allowed 
from an order extending the time for the 
‘payment of: mortgage-money. This fact 
seems to me. a very. inadequate basis for 
the conclusion .reached. ‘An order setting 
aside an ex parte decree merely ensures that 
* (1) 220.981, ` M Us - 

(2) 9 C. W. N. 584. veg à i 
» (3) 25 A. 280. - i 
C (4) 24 A. 4640... : 

», UO: 2N. Í. R. dp. 189. 
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hearing upon. the merits; whioh. ex hypothesi 
has not been.had, and the subsequent hearing, 
if ab all „contentious, . ,must necessarily. raise 
questions - altogether distinct from the-ques-, 
tion. whether the defendant : had sufficient 
cause for, ‘not appearing. when the. guit. was 
first, , heard, But in the present. case, and. 
indeed. „in the. great majority- of, cases in 
which a- mortgagee applies for decree absolute 
but is opposed by an application for extensión 


of time, the only , question. for determina- ` 
iion is whether time should be: granted or ' 


not, aud if granted | on what terms. To 
hold that this question is not one, affecting 
the. merits, is almost tantamount to denying 
the mortgagee an appeal against, a decision 
that he is not entitled to foreclosure absolute; 
for cases which the amount actually. paid: by. 
the. mortgagor within the time originally: 
fixed for payment is disputed are rare; while 
other sources of dispute, apart from claims to 
extension of time, are even rarer. Jn. my, 
opinion, no: reasonable distinction can be 
drawn between a question whether the mort- 
gagor should be allowed additional time for 
payment and a question whether he has paid 
in full; the mortgage suit continues after the 
passing of decree conditional, and all disputes 
alike give rise to issues if à material proposi- 
tion of fact or law is involved, - 

Ib is argued on behalf of the respondents 
that to allow an order extending time to 
be. impeached in appeal from the; final 
decree in & mortgage suit’, will cause, serious 
inconvenience, inasmuch ag repeated 
tensions may be granted and all might be 


exe 


impeached, To this a sufficient answer is,.. 


that if proper respect is shown for the legal 
rights .of the mortgagee as described “in 


Nand Labv. Ram Ratan (6); Bagwandas v.: 
Bat v. Ramchandra : 


Shridhar (7) and- Laxmi 
(8) extensions -will be-exceptional’ and when 
granted will be rested on facts ascertained 
after due inquiry and fully recorded. 


The decree of the lower Appellate Court 
is set aside and the case is.remanded to 
that Court with directions to re-admit the 
appeal under its. original number in the 
register and to decide it on the merits. The 
Court-fee on the memorandum” of second 
appeal will be refunded: other costs in this 

(6) 2 N. L. R. 187. 


(7) 8 N. L. R. 65. 
(8) 3 N. L. R. 146. 


Wot, XI] 
MA WE v. MAUNG OBEIK. 


Gout will ‘follow ‘the oshi Lallów. Rs: 15 
as Contisel’s fee." . p -— 
Ceo CEU Eus Case remanded. 





: DE (6. 0:6 T. B: R28) nai 
! ` LOWER BURMA'CHIEF COURT. 
-7 Seconp Ürvir Appsan No. 92 ov 1910. 
me - - March 21, 1911. : 

© -° Present; —Mr. Justice Hartnoll, 

A à Offg. Chief Judge. 

^^ MAUWE AND OTHERS— DEFENDANTS— '* 


i . . APPELLANTS’ ^ 
.versus 
MAUNG CHEIK AND ARP ME 
RESPONDENTS. - 


t Buddhist Law—Inheritance—Children by two mar- 
riages~-Division, of property between them—Property 
received on division with issue of first marriage—Pro- 
perty acquired "subsequent “to the ‘death of | second 
husband—Division per stirpes and not per capita. * 
“Where, on the death of'her^ first hushand, a 
Burmese Buddhist woman contracts a second mar; 
riage,.the property.. which falls . to her “share, on 
division “between “her “and her issue "by the first 
marriage, goes, on her death, entirely to hor children 
by the second marriage to be. “divided equally: between. 
them, and the children of the first marriage have no 
claim to this property. : 

Property acquired ' by a “widow y ` purchase 
after the death of: her second husband ‘descends tó 
the children.of both marriages and should be divided 
between them per stirpes and nob per capita. - — 

; Ma Leik v. Maung Nwa, 4 T. B. B. 110, referred Yo. 

“Mr. S. N. Sen, for the Appellants. 


p ¢~ Mri Maung.Pu, for the Respondents. 


' Interlocutory.judgment.-—1n 
this suit Maung Cheik, "Maifog. Chwe Thaung 
&nd Maung Mya. Dun sued Ma Wo,” Maung 
Aung Myin, Maung Pan Baung, Maung Shwe 
Nyun and Maung Po Shein for a share of 


certain lands i in'Leikkwe aud Shabaung North * 


Kwins. ^ They claimed by way of inheritance! 
Ib “appears’ that the" motherof the heirs was 
due Ma Hnin.- She first married one“ Maung 
Shwe The, and had as issue by him Maung San 
Nyein; Maung Cheik, Maung Shwe Thaungand 
: Maung Pan Baung (or Maung). Maung Sau 
Nyein is dead and’ has left“behind daughter, 
one Ma Shwe'Myit. She has waived her claim. 
“ Maung Shwe The ‘died and some ten“ years 
after Ma; Hnin'married one Maung Ywe by 
. Whom she had ws issue Ma^ We, who married 
Maung Aung Myin and Maung Mya-Dun: 
It isto be noticed that Maung Mya Dan is a 
son of the second marriage; Maung” Ywe 
died yéars ago. “Ma Hnin"died-in-1970- B: E. 
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© The lauds in dispute have been left: behind. 
The holding.in Shabaung, North K win appears 
“to have been Sold to Maung’ ‘Shwe- Nyun and 
Maung Po Shein by. Ma We, but thé plain- 
tiffs dispute Ma We's right to sell them. : A 
| Mac We “pleaded that, when “Ma ‘Hain 
married Maung Y we, - there was a division 
‘between Ma Hnin and-the sons’ of the first 
marriage and ' that -Mautg ‘Cheik, - Maung 
Shwe Thaung and Maung Pan Baung” receiv: 
‘ed the Shabaung North land as their share, 
‘and that this land was subsequently ' sold 
back to Ma Hnin by Mante Chéik for Rs. 80: 
She also pleaded that shé had purchased both 
holdings from ‘her mother: Maung: Shwe 
Nyun ‘and Maung Po Shein ' pleaded ' thaé ad 
they had bought the lands and were in posi 
Session they should not be made to part: with 
them.” 

.The Township" Court’ found the sales 
alleged by Ma’ We not proved, that the lands 
were,as regards the. Leikkwe" land brought 
io Ma Hnin’ 8 second marriage, whereas as re: 
gards “the” Shabaung' North land it wás 
acquired during the second marriage, . “and 


‘that there was no legal division’ of inherit- 


ance between Ma Hnin and the sons. of the 
first marriage. "The. "Township - Court ‘then 
proceeded to divide the inheritance and gave 
a decree in accordance with such division. ~ 
' An appeal was then laid-to the District 
Court and the grounds taken were principally 
that the sales alleged by Ma We were proved; 
that the remaining property was divided 
amoung the beirs after the death of Ma Hain; 
that the lands in dispute were the separate 
property’ of Ma "Hnin, ` ‘and that nc weight 
was attached to the fact that the lands were 
sold td the 4th and°5th- appellants*by Ma 
We and Aung Myin long before - ‘the institu: 
tion of the suit. - 


The District Court wrote far too short and 
cursory a judgment, found the alleged . sales 
nob proved aud the division made.by the 
Township Court suitable. , This appeal hag 
mow been laid, The principal grounds are 
that the jadgment of the District Court does 
not conform: with law, that the issues -which 
‘have been framed. are’ insufficient’ and. that 
the effect of the sale to Maung Shwe Nyun 
and Maung Po Shein lias not been considered. 
5 The judgment of the District’ Court was 
far too cursory and ‘attention is: directed’: to 
Order XLI rule 3, of--the Civil - Procedure 
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Code. It, therefore, remains to re-consider the 
case. 

I will first consider the alleged sales, 
Ma We states that she purchased the Leikkwe 
lands some eleven years ago for Rs. 75, thab 
Myat Thin and Pan Baung were present, 
that the five heirs were present and the Rs. 75 
were distributed amongst them equally. Pan 
Baung corroborates her in brief terms. He 
appears to be an opium consumer. Myat 
Thin deposes to witnessing a sale but he givey 
a different account to Ma We, and his 
evidence is very vegue. He does not even 
know what land was being sold. It is not 
explained why Ma We did not get her share 
of the sale-proceeds. J, therefore, concur 
in holding unproven the sale of the Leikkwe 
lands. The mere fact that they happen 
to be in the name of Maung Aung Myin and 
Ma We is not sufficient to prove the sale. 

As regards the Shabaung North lands 
they are in the name of ‘Ma We, daughter of 
Ma Huin, or ‘Ma Hnin, daughter of Ma 
We,’ meaning both persons. Ma We states 
that she purchased the lands seven years ago 
for Rs. 100, of which Maung Cheik took 
Rs. 30 and her mother Rs. 70 ; but according 
to her Maung Gheik had sold the land back 
to her mother. I do not, therefore, understand 
why, when she bought from her mother, 
he should take anything at all. She 
called a8 her witness Maug Kya Ban, father 
of Maung Shwe Nyun,and so his testimony 
is notof much value. Maung Tha Hnin and 
Maung Myat Pan give evidence of 
mutation of names; bub itis not clear as to 
what were the details of the mutation. 
Tha  Hnin is headman and says that 
Ma We has paid the revenue for the 
land ten years. I am unable to hold 
that Ma We has proved the sale she has 
set up. There is no good evidence of ib. 
She was living with her mother, and, if 
the land isin her name, it may have been 
placed so for purposes other than that of sale; 
moreover, it is not at all clear that it is not 
in her and her mother’s name. This finding 
disposes of the alleged sales. 

The next point is as to the alleged division 
between Ma Hnin and the children of the 
first marriage. Can itbe considered at all, 
‘ag it was not specifically raised in the 
grounds of appeal to the District Court? 
The grounds were not well drawn ; but one 
-referred to Ma Hnin's separate property, 
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and so I will consider it. Maung Cheik 
deposes to,tbere having been such a division, 
He and his two brothers, Shwe Thaung and 
Pan Baung, appear io have obtained the 
Shabaung North lands. He seems to have 
bought out his brothers and then re-sold the 
land te his mother. The Township Court 
Seems to have considered that the division 
was nob one contemplated by the Dhamma- 
thats. He does not say why. The texts 
on such a division are collected at pages 9 to 
96 of the first volume of the Digest. Sach a 
division on re-marriage of the mother is 
clearly authorised. I see np reason why 
it should be held ineffective in the present 
case, and on Maung Chiek's admission I muss 
hold that ib took place. The result of such à 
finding seems to be that after it the Leikkwe 
lands came to be Ma Hnin’s separate property, 
and that the Shabaung North lands also came 
to be her separate property, a3 they seem 
to have been purchased by her after the death 
of Maung Y we. 

The next ground for consideration is the 
effect of the sale to Maung Shwe Nyun and 
Po Shein. This point also was not consider- 
ed by the District Court. It is pleaded that 
thereis an estoppel. This plea was never 
directly raised until now. The word “estop- 
pel" is not used in the pleadings. Paragraph 
4 of the grounds of appeal to the District 
Court does not even directly raise it. But 
it. seems to me that there is no estoppel. 
Ma Hnin seems to have died in Tagu 1970 
B.E. The sale seems to have taken place 
the month before in Thbaung. At that time 
Ma We lived with, her mother, and it 
appears to me that Maung Shwe Nyun and 
Po Shein should have been on their guard 
and made due inquiries. A child hving with 
an age mother is apt to manage the mother’s 
property,and when, under such circumstances, 
a child sells landed property the purchasers 
should inquire into the title of the child to do 
so. it is not sufficient to say that the 
property was in the child’s name and that the 
child had been dealing with it before, when 
there are other heirs who may be interested. 
In this case it is even doubtful whether the 
lands were notin the joint names of Ma Hnin 
and Ma We. I must hold that there is no 
estoppel. 

The last point for consideration is what 
division is suitable. 

The Leikkwe lands must be held to be 
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lands which belondged to Maung Shwe The. 


and Ma Hnin and which fell to Ma Hnin's 
‘share when division onthe second marriage 
took place. 

The Shabaung North lands must be held 
to be lands purchased by Ma Hnin after the 


death of her second husband. The Buddhist. 


texts applicable have not as yet been fully 
discussed, and a further date will be put down 
for hearing as to what division is suitable. I 
would again note that Maung Mya Dun is a 
son of the second marriage. 

Judgment.—tThe further arguments 
“have now been heard. 

Counsel on both sides agree that as re- 
gards the Leikkwe lands the children of the 
first marriage have no claim to them. Maung 
Cheik and Maung Shwe Thaung are not 
entitled to any share in them. Ma We and 
Maung Mya Dun are the children of the 
second marriage. They are each, therefore, 
entitled to a half share in these lands. 

As regards the Shabaung North lands no 
texts of the Dhammathats were quoted so as 
to show what the division should be, nor dol 
know of any. The case of Ma beik v. Maung 
Nwa (1) was cited as an analogous case. In 
that the lands are found to have been acquir- 
ed by Ma Hnin after the death of her second 
husband there seems to be no good reason for 
excluding the children of the first marriage 
from a share in them, and also no more 
reason for favouring the children of one 
marriage more than the children of the 
other. The division Should be per stirpes 
and not per capita. I, thérefore, give the 
children of each marriage au equal share in 
them, 

“In the result, the decree of the Township 
and District Courts will be varied and. it is 
ordered and decreed as follows :— 

“Maung Mya Dun will receive a half share 
in the Leikkwe lands. 
. Maung Chein.and Maung Shwe Thaung will 
each receive one-sixth share in the Shabaung 
North lands. 

Maung Mya Dun will receive one-fourth 
share in the Shabaung North lands. 

Each party will pay their own costs through- 


` out in all Courts. 
(1) 4 L. B. R. 119. 
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: (s. c. 7 N. L. R. 165.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civic Appear No. 183 or 1911. 
October 5, 1911, 
Present: —Mr. Batten, A, J. C. 
SHEOCHAÀRAN —APPRLLANT 
j ' versus 
PIARELAL—Responpent. 

Limitation Act (IX of 1908), s. 31 (1), first clause— 
scope of —Mortgage—Swits becoming barred by 12 years’ 
rule within two years after the passing of the Act—In- 
terpretation of statutes—Plain words of enactment— 
Statement of objects and veasonse—Report of Select Com- 
mittee. 

The application of the firet clause of sub-section (1) 
of section 31 of the Limitation Act, 1908, is not res- 
tricted to suits already barred by limitation when the 
Act came into force. 

The words in the clause operate not only for the 


-benefit of those persons whose claims are barred by 


limitation under the twelve years’ rule before the pass- 
ing of the Act but also for the benefit of those whose 
claims are barred under the twelve years’ rule within 
two years after the passing of the Act. 

. Consequently, a suit for foreclosure on the basis of a 
mortgage, under the terms of which mortgage-money 
became due on the 6th May 1898, filed on the. 4th July 
1910, is within time. 


In construing a statute, the intention of the Legis- 
lature is primarily to be assertained from the words of 
the enactment. The statement of objects and reasons 
or the report of the Select Committee on a Bill 
can only be referred to with propriety if the object 
of an Act or the meaning of a clause is in any way 
obseure or doubtful, 


Seth Yanjabishan v. Balmokand, 3 N. L. R. 40, 
referred to. 


Appeal against the decree of the District 
Judge, Saugor, dated the 31st January 1911, 
reversing that of the Subordinate Judge, 
Saugor, dated the 28th September, 1910. 


Mr. A. O. Roy, for the Appellant. 

Dr. H. S. Gour, for the Respondent. 

Judgment.—On the 4th July 1910, 
the plgintiff-respondent instituted a suit for 
foreclosure in the Court of the Subordinate 
Judge of Saugor. 
- The suit was based on a mortgage-deed 
executed on the 21st October 1897, by the 
terms of which the money secured by the 
mortgage became due on the 6th May 
1898. The period of limitation prescribed 
for the institution of such a suit is a 
period of 12 years beginning to run from 
the date on which the money sued for be. 
comes-due, as the Article of the first 
Schedule of the Limitation Act which is 
applicable is Article 132, according to the 
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ruling of their Lordsips of the Privy Council 
in Vasudeva v. Srinivosa (1). As the period 
of limitation prescribed for the suib would 
havé expired,in the absence of any special 
provision to the contrary, on the 6th May 
1910, it was pleaded. by the defendant 
that the suit was barred by limitation. ‘The 
plaintiff pleaded that limitation was saved 
by virtue of the provisions of sub-section 
(1) of section 31 of the Indian Limitation 
Act, IX of 1908, the first clause of which 
‘runs as follows:— 

“ Notwithstanding anything contained in 
this Act or in the Indian Limitation Act, 
1877, in the territories mentioned in the 
‘second Schedule, a suit for foreclosure or 
a suit for sale by a mortgagee may bein- 
‘stituted within two years from the date 
of the passing of this Act, or within sixty 


‘years from the date when the money secured: 


by the mortgage became due, whichever 
period expires first.” 

“ The Central Provinces are one of the 
territories mentioned in the 2nd Schedule, 
and the Act came into force on the 7th 
August 1908, so that the suit was instituted 
both before the expiration of the two years 
mentioned in section 31 (1), and before the 
expiration of sixty years from the date when 
the money secured by the mortgage fell 
due. 

Prior to the above cited decision ,of the 
Privy Council, -the law, 
these Provinces, was that Article 147 with 
a limitation period of sixty years applied 
to every suit by .a mortgagee in which he 
asked either for foreclosure or for sale. 

The ‘Statement. of Objects and Reasons’ 
prefixed to the Bill, which eventually became 
law in the shape of Act IX of 1903, contains 
the following passage :— 


“The effect of the decision of the Privy 
Council has been that in the territories 
within the jurisdiction of.the above High 
Courts a number of suits for the enforce- 
ment, of mortgages, which, before the de- 
cision of the Privy Council, would have 
been within time, have been and must be 
dismissed by the Courts on the ground 
that they are barred by limitation, and 
that the claims under a still larger. number 
of mortgages. have become unenforceable 

(1) 201. 426; 17 M. L. J. 444 11. ©. W. N. 1005; 


& A. L. J. 625; 60. L. J. 256; 2 M. L. T. 833,9 Bom. 
L.R OA C). A 
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owing to the construction thus - pub on 
This result is 
undoubtedly hard ou mortgagees who have 


relied on the view of the law taken by the 


-High Courts of their Provinces and now 


find themselves  debarred of alk remedy 
because that view has been decided to be 
incorrect. The Government of India are 
of opinion that sume provision should be 
made to meet these cases, and it is 
accordingly proposed in the Bill to allbw to 
these morbgagees a period of two years within 
which to bring their suits, provided that 
the whole period from tha daje when..the 
money secured by the mortgage became 
due does not exceed sixty years .in all. 
Provision is also made for the continuance of 
pending suits and for the restoration of suits 
«which have been dismissed on the ground of 
limitation since the date of the Privy Council 
decicion.” 

In section 31 of the Act provision for 
the continuance of pending suits is made 
in the last clause of sub-section (l), and 
provision for the restoration of suits dis- 
missed or withdrawn is made in sub-section 
(2). Weare now concerned with the above 
quoted first clause of sub-section (1) which 
refers to suits instituted after the Act came 
into force. 

The Subordinate Judge dismissed the suip 
as barred: by limitation, being of opinion 
that the provision in the first clause of sub- 


‘section (1) of section 31 of the Limitation 
` Act- of 1908 referred only- to suits which 


were time-barred af the date of the pass. 
ing of the Act. He laid stress on the words 
"these  mortgagees" in the, penultimate 
sentence of, the portion of the 'Statement of 
Objects and Reasons’ quoted above, and held 
that fhey showed that, the provision wag 
intended to apply only to those mortgages 
whose mortgages were already, at the time 
of the passing of the Act, time-barred under 
the Privy Council Ruling. The plaintiff 
appealed to the District Judge who held 
that the suit was not time-barred and gave 
a decree for the “plaintiff. He heid that 
section 31 applies to all suits for foreclosure 
or sale irrespective of the question whether, 
the suit, was time-barred «er not by ithe 
12 years’ rule of limitation on the date that 
the Act, IX of 1908, was passed, or on the 
date of the Privy Council decision. Against 
this decision of the District Judge the 
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defendant appeals, and it is contended on 
his behalf that the view of the Subordinate 
Judge is correct. It is argued that the plaintiff 
could have brought the snit, even under the 
12 years’ limitation rule, up. to the 6th May 
1910, so that he had no need of any conces- 
sion, and the concession cannot be held to 
apply to him. 

The meaning of the first clause of sub; 
section l of section 81 is perfectly clear and 
unmistakeable ; on the face of it, it applies 
to -all suits of the nature of the present 
suit instituted after the passing of the Act, 
and there is nothing whatever to indicate 
that its appbication is restricted to suits 
already barred by limitation. Such a res- 
tricted meaning can only be imported into 
the clause by reading into it something 
that is not there. The intention of-the 
Legislature is primarily to be ascertained 
from the words of an Act. If the object 
of an Act is in any way obscure or doubtful, 
the ‘Statement of Objects and Reasons’, or 
the report of the Select Committee on the 
Bill may with propriety be referred to, 
vide Seth Gangabishin v. Balmutund (2), 
But in this case the meaning of the clause 
under discussion is free from any doubt. 
For the provision to have the meaning 
attached io it by- the Subordinate Judge 
some such words would have to be inserted, 
after the word ‘mortgagee’, as 
is barréd by limitation at the date of the 
passing of the Act".. Possibly, the provi- 
sion- was primarily intended to relieve 
persons whose suits would already ba tima: 
barred but for "the provision, baut there is 
nothing in the words. of tha provision 
. itself to justify such a restricted interpreta. 
„tion being placed upon it. The words in 
" their plain meaning Operate nob only for 
„the benefit of persons whose claims became 
: charted “by limitation under the 12 years’ 
‘fule before the passing of the -Act, but also 
for the benefit of parsons whose claims 
become barred by limitation under the 12 


years’ rule within two years after the pass. 


ing of the Act. We have to look to the 
shape taken by the Act itself to ascertain what 
was the final intention of its framers. 
on looking at the ‘Statement of Objects 
and Reasons for the Bill, and the notes 
on clauses, can I find ‘any justification of 


the view that the framers. of the Act over 
. (2) 3 N. L. R. 40. 
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had any intention to place such a restriction 


.on the measure of relief contemplated. As 


the learned Districts Judge has indicated, 


the logical carrying out of the intention 


ascribed by the. Subordinate Judge to the 
Legislature would involve the restriction 


‘of: the benefits of the provision to mort- 


gagees whose claims were time-barred at the 


date of the publication of the Privy Council 


ruling. 

The only meaning that can be given T 
the section is the meaning plainly expressed 
by the words of the section, and accord- 
ing to those words the snit comes- within 
the section. and is- not barred by limita- 
tion. 

The appeal i is dismissed with costs. 

4 phim demie 


(s. c. 4 Bur. L. T. 124.) 
LOWER BURMA CHIEF COURT. 
SPECIAL Secon Civit Arrear No. 281 

ór 1908. 
: September 2, 1909. 
Present: —Mr. Justice Parlett. 


- T. WAIN SHAIN-——PLAINTFF—À PPELLANT 


versus 
MA HNIN HLAING—DzrENDANT— 


: RESPONDENT, 
Buddhist Law—HMarriage between Chinaman and 
Burmese—Essentials of marriage—Consent of parties— 
Elopement to cover shame —Cohabitation for three or four 


‘months —Presumption—Validity of marriage —Restitu- 
‘tion of conjugal rights. 


“Marriages between Chinese and , Burmese in 
Burma, even if performed according to Burmese 


customs, are -almost invariably supplemented by 


ceremonies peculiar to Chinese customs and without 
these ceremonies they would not be binding. The 
number and character of the ceremonies depend to 
some extent upon the, wealth and position in life 
of the parties. 

Hong Ku v. Ma Thin, S. J. T. B. 185; Fone 
Lan v. Ma Gyee, 2 L. B. R. 95; Pat Beng Teng v. Ko 
Maung, 2 L. B.-R. 261, referred to. 

The plaintiff, a Chinese, when a boy of 10,, was 
forced to elope with his cousin-sister, a Burmese 
Buddhist, then a girl of 18, by the mother arid elder 


‘sister -of the latter in order to cover her shame 


brought ‘on by her misconduct with another man. 
Held, that, neither under the Ohinese nor undor 

the Buddhist law, was thers a valid marriage and, 

therefore, a suit for restitution of conjugal rights, 


-shoald be dismissed. 


A Burmese Buddhist woman, whether a minor or 
not cannot be legally married without her consent 
or against her will. 
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Ma v. Maung San Da, Chan Toon's L. O. I. 
140; Queen-Empress v. Nga Ne U, S. J. L. B. 
202, I. O. T. L. O. P. 24, Maung Taik v. Ma Cho 
(1897-1801) U. B. R. 2, 197, followed. 

Cohabitation with a Burmese woman for three or 
four months is quite insufficient to raise the presump- 
tion of a valid marriage. 

Ma Wun Di v. Ma Kin, 4 L. B. R. 175; 1 Bur. L, T. 
126, followed. 


Appeal against the decree of the District 
Court of Bassein, dated the 19th October 
1908, passed in Civil Appeal No. 102 of 1903, 
reversing that of the Township Court of 
Bassein, and dismissing the appellant’s 
(plaintiff's) suit, filed in Civil Regular Suit 
No. 292 of 1908, ° 

Mr. Higinbotham, for the Appellant. 

Mr. Dantra, for the Respondent. 

Judgment.—tThe material facts are 
briefly as follows. 

Plaintiff is a Chinaman, who was born in 
China, and cameto Burma when he was 8 
years old, and Jived with his uncle, defendant’s 
father, till his death, when he went to live 
with Ma Pu, defendant’s elder sister. He is 
a Buddhist. The mother of defendant and 
Ma Puis Ma Nyun,a Burman. Ma Pu has 
married a Chinaman Ah Lim. 

Defendant professes the Burmese Buddhist 
faith. 

In August 1902, when plaintiff was 15 and 
defendant 18 years old, Mu Pu urged him to 
marry the girl. , He refusedsaying he was too 
young, but eventually had to yield to Ma Pu's 
importunities and entreaties. 


Ma Pu says that her mother Ma Nyun asked 
her to get plaintiff to marry the girl as other- 
wise she would elope with a Burman, and Ma 
Nyun promised to provide for him. Plaintiff 
describes his marriage a3 consisting of him 
and defendant being sent by themselves in a 
second class steamer cabin to Rangoon. 

He went on board first, and then the girl 
was brought and left in the cabin with Lim. 

Theonly witnesses to this grotesque wedding 
were Ma Nyun, Ma Pu and Ab Lim. 

The couple were not in love. There was 
no ceremony of any kind, and no public be- 
trothal; the two were not even brought face to 
-face till they were put in the steamer. 

They lived for about a month or two in & 
relative’s house in Rangoon, and then two 
months in one Maung Kala’s house in Bassein. 
Ma. Nyun then sent plaintiff off to Rangoon 
to school, and he remained there till Decem- 
ber 1905. Meanwhile he received news from 
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defendant that a child was born and later on 
thatit had died. In January 1906 hereturn- 
ed to Bassein, but neither defendant nor his 
mother would have anything to do with him. 
Ma Pu, however, having disagreed with her 
mother and sister over a matter of inheri- 
tance, supports plaintiff's cause. 

Defendant’s and her mother's explanation 
of the facts is that the former misconducted 
herself with another man, and became preg- 
nant, whereupon her young cousin was foxced 
to elope with her to Rangoon and live with 
her there and in Bassein for a few months, in 
order to provide a putative father for the 
child and avoid a scandal, A “boy'of that age 
might well suspeob nothing, and he was pack- 
€d off to school again in Rangoon before her 
condition became apparent to him. The 
death of the child is denied: it is said to have 
been given to other people to bring up. This 
version of the facts fully explains Ma Nyun's 
admitted haste and eagerness to send the 
young couple off, and also the secrecy and 
privacy of the transaction. Ma Pu’s explan- 
ation that no people were invited to save 
expense, so much having been spent in their 
father's funeral, cannot be accepted in view 
of the fact that he left a fortune of several 
lakhs of rupees. 

There is no authority for the view thab the 
marriage law applyingtoa mau in, plaintiff's 
position is the Chinese eustomary law. 

In Hong Ku v..Ma Thin (1),it was laid 
down that the Buddhist law as administered 
in Burma is not usually applicable to Chinese 
residents, and there is «no authority for the 
doctrine that a Buddhist comiug from a dis- 
tant country must be h'eld to be subject to the 
Burmese Buddhistlaw of marriage, merely 
because he has a civil domicile here and. has 
married.a Burmese Buddhist, I may note in 
passing that plaintiff is not shown to have 
acquired a domicile in this country. E 

In Fone Lan v. Ma Gyee (2), it was held 
that in asuitfor a share in the estate of a 
Chinese subject professing the Buddhist faith 
who diesin Burma after having acgaired a 
domicile there, plaintiff must show that he is 
entitled to share under the customary law 
applicable to Chinese Buddhists. It was 
pointed out that so far as the evidence i in that 
case went the law of succession’ and inheri- 


tance applicable to a Chinese Buddhist is 
(1) 8. J. L. B. 135. 
(2) 2 L. B. R. 95, 
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customary law wholly unconnected with the 
Buddhist faith. © 

In Pat Beng Teng v. Ko Maung (3), two of 
the six preliminary steps to a first class 
Chinese marriage were held to be (1) prelimi- 
mary negotiations and arrangement of the 
marriage between the families on either side, 
and (2) a meeting of the bridegroom and his 
friends at the bridegroom's house and a subse- 
quent procession to the bride’s house, where 
refreshments were served, and the perform- 
ance of these two preliminaries were held 
sufficient to constitute a valid marriage. 

In the present caseneither of these prelimi- 
naries was carried out, but an attempt has 
been made to showthat by the custom prevail- 
ing among Chinese residents in Burma, they 
ean contract valid marriages with Burmese 
‘Buddhists according to the same methods as 
prevail among Burmese Buddhists. But sə 
far as the evidence shows anything, it shows 
thab marriages between Chinese and Burmans 
jn this country, even if performed according to 
Barmese custom, are almost invariably supple- 
mented by ceremonies peculiar to Chinese cus- 
tom and there is even evidence whichsuggests 
that without such ceremonies they are not 
binding. The number and character of such 
ceremonies vary to some extent with the 
wealth and position in life of the parties, and 
from what has been said above of the estate 
left by defendant’s father, so far from one 
expecting the ceremonies to be omitted alto- 
gether, they should have been on a lavish 
scale. 

But I am unable to 'holé that even accord- 

ing to the somewhat lax method of contract- 
ing marriages among Burman Buddhists, a 
valid ma riage would have been contracted 
had both parties been Burman Buddhists. 
, in Ma v. Mung San Da, (4), it was held 
that according to Burmese law, no ceremony 
is requisite in order to constitute a valid 
marriage. All that is necessary is consent 
ou both sides te live together as husband and 
wife, Ifthe bride's parents are alive, it is 
usualfor them to give their consent to the 
marriage, and ib is also usual to inform the 
‘relatives and friends and to have some sort of 
entertainment. But this is not necessary in 
order to make the marriage binding. 

In Queen-Empress v. Nga Ne U (5), it was 


(3) 2 L. B. R. 261. 
(4) Chan. Toon's L. C. I. 140 
(5) S. J. L, B. 202; I. C. T. L. C. P. 24. 
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held that by Buddhist law a man cannot con- 
tract a valid marriage with a minor without 
her guardian's consent, and again in Maung 
Taikv. Ma Oho (0), it was held that a 
Burmese Buddhist woman, whether à minor 
or not, cannot be legally married without 
her consent or against her will. A text 
was quoted and approved to the effect 
that the marriage is invalid where one of the 
contracting parties does not desire the union 
although their parents may agree to it. In 
both these cases, the age of majority was 
taken at 20 years. I know of no reason why 
a boy should be subject to different rules 
regarding marriage to a girl. It is quite 
clear that plaintiff himself did not willingly 
consent to a marriage. He was merely 
driven into it against his will by fear of his 
aunt Ma Nyun, and by the importunity of 
her and his cousin Ma Pu. Who his guar- 
dians were thereis noevidence: there is no- 
thing to suggest that they consented or were 
even consulted. The girl also swears that she 
merely fellin with her mother’s arrangement 
to elope with the youth to cover her shame, 
Thus, neither of the contracting parties nor 
their guardians is proved. 

‘So far as their cohabitation for 3 or 4 
months in Rangoon and Bassein goes, it is 
quite insufficient, under the circumstances, to 
raise the presumption of a valid marriage. In 
the ease of Ma Wun Di v. Ma Kin (7), their 
Lordships of the Privy Council ruled that it 
is necessary, before drawing the presumption 
of marriage arising from cohabitation with 
habit and repute, toconsider carefully whether 
the habib and repute proved is habit and 
repute of that particular status which consti- 
tutes Jawful marriage. With regard to the 
case before them, they remarked that there 
was no tangible evidence of recognition of the 
mauner, in her quality of wife, by people ex- 
ternal to the house and independent of it, and 
that there was little more pointing to mar- 
riage, than the use of the word ‘wife’ by some 
of the witnesses. 

In the present case, there is scarcely even 


‘as much as that. 


All the public can know of this episode bete 
ween these two who were scarcely more than 
children was that after they had lived in the 
same house a short time, the girl was found 
to bein the family way, and the boy was 


(6) (1897-01) U. B. R. IT, 197. 
(7) 4 L. B. R. 178; 1 Bur. L. T. 125 
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banished to Rangoon and never received into 

the house again. ^ 
The District Court rightly found that no 
valid marriage was proved, and I dismiss this 
appeal with costs. Advocate’s feestwo gold 
4ohurs.- i 
Appeal dismissed. . 





: (s. c. 7 N. L. R. 169.) : 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civiu AppzAL No. 742 or 1910. 
Reptember 26, 1911. 

Present; —Mr. Drake-Brockman, J. C. 
RAGHUNATH— APPELLANT 
versus 
SARV A— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 110—4Arrears 
of rent—Date of falling due—Necessity of ascertain- 
ment of rent— Limitation runs from date of final deter- 
mination of rent —Theka-jama— Central, Provinces Land 
Revenue Act (XVIII of 1881), s. 654, sub.s. (4) (a). 

In a suit for arrears of rent, the period of limita- 
iion begins to run when the arrears become due. 
Where itis necessary for the landlord to take pro- 
ceedings under the law to have the proper rate of 
rent ascertained, the period of limitation runs from 
the date on which the rent is finally determined, not 
from the close of the year for which the rent is 
payable. 

Where ib is necessary that the amount of the theka- 
jama of a protected thekadar should be fixed by the 
Deputy Commissioner under sub-section (4) (d) of 
section 65A of the Central Provinces Land Revenue 
Act, 1881, no arrears of the theka-jama become due 
for the purposes of Article 110 of tlie Limitation Act, 
1908, until the amount has been finally ascertained 
after proper proceedings and the dispute between 
the parties regarding the fixation of the theka-jama 
has been concluded. 

Ranguyya Y. Bobba Sriramulu, 27 M. 143, followed. 

Seetaram v. Ramdayal, 1 N. L. R. 6, Tulsiram v. 
Musammat Janku 16 C, P. L. R. 88, Brojendro v. Rakhal, 
3 C. 791, distinguished. 

- Appeal against the decree of the District 
Judge, Bhandara, dated the 17th September 


1910, confirming that of the ,Sub. 
ordinate Judge, Bhandara, dated the 30th 
April 1910. 


Mr. J. Mittra, for the Appellant. 
Mr. M. V. Abhyankar, for the Respondent. 


^" Judgment.—This second appeal 
arises out of a suit to recover the theka-jama 
of patti No. 2 in mauza -Nimba in the Tirora 
Tahsil of the Bhandara District, of which 
the plaintiff-appellant is the inferior pro- 
prietor. The defendant-respondent held the 
village on a lease the term of which expired 
in 1894, but when the current Settlement 
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was being made and while the plaintiff's 
suit for his ejectment was pending, he 
applied for protected status which was con- 
ferred upon him in July 1899, The suit 
was filed on the 8th November 1909, but 
the arrears claimed relate to the period of 
11 years 1898.99 to 1908-09, remissions and 
suspensions ordered by (Government having 
been duly taken into account. 

The amount of the theka-juma was fixed 
at Rs. 70 on the 27th August 1909 ufder 
sub-section (4) (d) of section 65-A, Land 
Revenue Act. The period . between the 
eonferral of protected stajus, and this 
fixation of jama was spent in contentious 
proceedings, the history of which is given 
in the plaint. Llb seems that while the whole 
area of the defendant’s patti is 648 acres, 
only 155 acres of this are occupied by houses 
and cultivation, the rest being jungle. The 
rent payable under the lease which expired 
in 1894 was only Rs. 20 per annum, and 
the defendant admittedly tendered payments 
at this rate on account of the years 1898-99 
and 1901-02 which the plaintiff refused 
to accept. The intervening years were years 
of famine and scarcity. In. March 1901, 
the plaintiff applied to the Deputy Com- 
missioner to have the theka-jama fixed : there 
was an appeal against the Deputy Com- 
missioner's decision that Rs. 40 was a fair 
figure, and the Commissioner remanded 
the case, but the proceedings were closed 
in August 1902 because the plaintiff found 
reason to believe that protected status existed 
in respect of 155-aéres only. That area 
was then demarcated, under the orders of 
the Deputy Commissioner passed iu July 
1908, but the defendant refused to accept 
a theka of 155 acres and in appeal the Uom- 
missionbr on the 6th April 1906 decided 
that the theka extended io 648 acres. - A 
second appealto the Honourable the Chief 
Commissioner was unsuccessful; being dis- 
missed in February 1907. .In the following 
June, the plaintiff again applied for fixation 
of the /heka-jama : after further conten- 
tion in two Couris the figure was fixed 
in August 1909 at Rs. 70, as already 
stated. 

Both the Courts below haxe held that 
the claim for years prior to 1906-07 is time- 
barred and have also disallowed the interest 
asked for in the plaint. They -have con- 
curred. in the view that the necessity 
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for moving the Deputy -Commissioner to 
fix the theka-jama did not prevent the cause 


of action in respect-of each year from accruing | 


in the year. Both Courts haye treated the 
position as analogous -to that obtaining 
in a suit to enforce aright of pre-emption 
under section 41 of. the Central Provinces 
Tenancy Act and consequently as governed 
by the principle: on which Seetaram v. 
Ramdayal (1) was decided. 

‘If second appeal itis contended—and I 
think rightly contended—that the case of pre- 
emption is entirely different. The Article of 
the Limitation Schedule applicable tothat case 
is No. 10 and the time from which the period 
of limitation begins- to run- is definitely 
fixed as the date of the vendee's entry into 
possession or the date of registering the 
sale-deed, as the case may be. Bub in. a 
suit for arrears of rent time begins to run 
“when the arrears become due,” the Article 
applicable being No. 110, and the principle 
which should . be applied is that laid 
down in Rangayya v. Bobba Sriramulu 
(2), namely that where itis necessary for 
the landlord to take proceedings under the 


law to have the proper rate of rent ascer- . 
the period of. limitation runs from > 


tained, 
the. date, on which the rent is finally 
determined, not from the close of the year 
fur. which the rent is payable.- In the 
words of Sir Arthur Wilson, who delivered 
the judgment of the Judicial Committee: — 

“The object of a Limitation Act is pre- 
dumäbly to compel péople who have actionable 
claimsto sue upon thenf with due promptitude 
or to forfeit the right tê do so at all. In 
such an Act, the falling due of rent naturally 
means the falling due ofan, ascertained 
rent, "which the tenant is under an obliga- 
tion to pay, and which the landlord can 
claim and, if necessary,- sue:for.” 


`- I am referred on behalf of the défendant- ` 


respondent to Tulsiram v, Musammat Jansu 
(3); but in that case there is nothing to 
indicate that any dispute arose as to what 
was a fair: and. equitable 4heka-jama. Re- 
liance is also placed on Brojendro v. Hakhol 
'(4) in which an unsuczessful suit for enhance- 
ment of rent was.held not to affect the time 
at which-the gent in respect of each year fell 

(1) 1N L. R. 6. 
-(2) 27 M. 143. : 

(3) 16 C. P. L. R. 33. ^ 

(4) 8 C. 791, | 
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due. The present case, however, cannot be 
regarded as one in which an enhancement 
has been asked for. The defendant’s 
original lease expired in 1894 and he has 
in effect accepted a new lease on condition 
of paying a fair and equitable theka-jama, 
The defendant.pleaded in the first Court 
that the plaintiff did not act bona fide in the 
proceedings by which he contested the de- 
fendant’s title to hold 648 acres. This 
plea was raised solely in order to meet a 
contention that by virtue of those proceed- 
ings the plaintiff'was entitled to claim the 
benefit of section 14, Indfan Limitation Act, 
1908. That section is not relied on here and 
is, indeed, irrelevant in view of the conclusion 
that the theka-jama sued for did not fall due 
until its amount was ascertained. 
. The claim in this appeal includes all the 
interest asked for in the plaint, but in 
argument no -attempt was made to show 
that the Courts bélow were wrong in hold- 
ing that no interest should be allowed. 
The appeal, therefore, succeeds in part only. 
The decree of the first Court will be modified 
by substituting Rs. 595 for Rs. 199.8.0 
as the amount to be paid by the defendant 
to the plaintiff. Costs in all three Courts 
will follow this result. 


Decree modified. 


(s.c. 4 Bur. L. T. 127.) - 
LOWER BURMA CHIEF COURT. 
Sreca Seoonp Civic Arrear No, 53 or 1908, 
February 23, 1911. | 
Present; —Mr. Justice Parlett. 

"MAUNG PAW-—-DEFENDANT— APPELLANT 

versus 

MAUNG SAN U AND OTHERS —PratNTUFFS 

— RESPONDENTS. 

- Mortgage—Uquitable transferee—Rights of third party 
paying off the mortgage-debt to the mortgagee—lien on 
the mortgaged property —Redemption —Money should be 

paid to the equitable transferee — Contract ‘Act (IX 
P 1872), s. 86— Transfer of ownership of moveable pro- 
perty when sold along with immoveable. 

Where a third party pays off a mortgage-debt to 
the mortgagee with the knowledge of the mortgagor A 
although he does not take a valid assignment of tho 
mortgage, he becomes in effect an equitable -trans- 


'feree of the. mortgage and is entitled to look to 


o» 
e 
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ihe mortgaged property for his money, and in a 
suit for redemption of the mortgage the money 
should be ordered to be paid not to the original 
mortgagee but to the equitable transfereo. 

Section 85 of the Contract Act covers all agree- 
ments for the sale of property part of which is 
moveable and part immoveable and cannot be read 
as if it were worded “for the sale of connected 
moveable and immoveable property.” 


Second appeal against the judgment and 
decree of the Divisional Court of Bassein, in 
‘Civil Appeal No. 50 of 1907 modifying the 
decree of the District Court of Bassein, in 
Suit No. 58 of 1906, 

Mr. Doctor, for the Appellant. 

Mr. Mac Donnell, for the Respondents. 

gudgment.—Plaintiffs sued to redeem 
land and cattle for Rs. 365.8 0, being Rs. 600 
principal and Rs. 44$. 8-0 interest, less 
‘Rs, 680 mesne profits of the land and cattle, 

making a Chetty and appellant as defendants. 
The mortgage had been made to the Chetty 
and taken over by appellant, 

The 8th plaintiff claimed that she was entitl- 

ed to possession free of all encumbrances of 
half the land and cattle as they were joint 
property of her and her late husband, the 
mortgagor and the mortgage was made with 

out her consent. The Chetty has not put in an 
appearance, having got his money and hand- 
edover the deeds to appellant. Appellant 
contended he paid in all Rs. 1,600 to the 
Chetty and bought the property outright 
with the knowledge of all the plaintiffs,, and 
also that 8th plaintiff knew of the mortgage 
to the Chetty. 

The District Court held that for want 
of a registered deed, appellant neither pur- 
chased nor got a mortgage on the land, but 
did effect a purchase of half the cattle. The 
land, therefore, remained plaintiffs’ nnd free 
of encumbrance, but the Court refused to 
allow the suit for redemption to be changed 
into one for declaration and possession. 
It, therefore, dismissed the suit of 1st tb 7th 
plaintiffs with Rs. 127-15-6 costs, but gave 
Sth plaintiff possession of half the land and 
half the cattle or their value Rs. 350 and 
Rs. 199-13-0 costs. 


On appeal by 1st to 7th plaintiffs, the 
Divisional Court held that section 85, Con- 
tract Act, prevented ownership of the 
buffaloes passing to appellant, and that as 
there was no valid assignment of the mort. 
gage, it still subsisted; that the Chetty is 
still the mortgagee and redemption can 
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be made from him while possession can be 
obtained fgom appellant. It, therefore, dec- 
reed that appellant make over possession: 
forthwith of the land and cattle or the value 
of the latter at Rs. 100 each for large and 
Rs. 50 each for small animals and pay Rs. 920 
mesne profits with Rs. 2 a day further mesne 
profits until realizations and that. plaintiffs 
should redeem the property from the Chetty 
for Rs. 1,288-8-0 and that the Chetty and 
appellant should each bear half the plainfiffs’ 
costs amounting to Rs. 459.13.6. 

The grounds argued in second appeal are 
that appellant should be held tg haye a lien on 
the mortgaged property to the extent of the 
full amount paid by him to the Chetty; that 
plaintiffs should pay the money to him and 
not to the Chetty; that the property in half 
the buffaloes should be held to have passed 
to appellant and that the Divisional Court 
gave plaintiffs relief they did not ask for, t.e., 
in the way of mesne profits. 

It is conceded that 8th plaintiff is entitled 
to half the land and cattle; as regards the 
other half of the cattle, itis urged that section 
85, Contract Act, only applies where the move- 
able and immoveable property are connected 
with one another as a house and its furniture. 
This cannot be accepted; the section covers 
all agreements for the sale of property part of 
which is moveable and part of which immove- 
able. The section cannot be read as if it was 
worded "for the sale of connected moveable 
and immoveable property.” As regards 
mesne profits, Rs. 688 only was asked for in 
the plaint and mere fhan that should not be. 
decreed. 

As regards the other points, I consider the 
Divisional Court should not have ordered the 
redemption-money to be paid to the Chetty 
and referred appellant to asuit against the 
Chetty for recovery of hismoney. The Chetty 
has got his money long ago and has no further 
interest in the matter and has never appeared: 
to contest the suit. I donot think, therefore, 
he should be made to pay costs. He has not 
got the title-deeds, but appellant has. 
Though the mortgage was not formally 


assigned, it was not released and there 
is ro doubt that appellant, with the 
knowledge of the  plaintiffg, paid up 


their debts to the Chetty and took cver 
his security and I consider it was the inten- 
tion of the parties that he should stand in the 
Chetty’s shoes and that he became in effect 
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an equitable transferee of the mortgage, and 
that he is entitled to look to the mortgaged 
property for his money. The redemption 
money should be paid tohim and not to the 
Chetty. Itis not clear how the Divisional 
Court arrived at the sum of Rs. 1,288-8.0. 
Appellant paid off Rs. 1,600 of plaintiffs’ 
debts. Asappellant has had possession of 
the mortgaged property, he is entitled to no 
interest; plaintiffs'.claim set off half the mesne 
profits, viz., Rs. 340. -The principal sum due 
to appellant is, therefore, Rs. 1,260. The 
buffaloes are ee in the plaint as follows:-— 


Rs. 

.8 Females at Rs. 100 each 800 - 
. 4 males ab , 80 ,, .. 3920 
2 young males ab , 50 ,, .. 100 
Total ... 1,220 





Any of these not forthcoming must be 
made good by appellant at these rates. I 
modify the decree of the Divisional Court 
as follows:— 

Appellant will forthwith deliver to the 
8th plaintiff possession of half the lands 
jin suit and will hand over the 4 female 
buffaloes (or Rs. 400), the two male buffaloes 
(or Rs. 160) and the one young buffalo 
(or Rs. 50) together with Rs. 840 for mesne 
profits, and half the plaintiff’s costs of the 
suit in all Courts. . 

There will be a preliminary decree for 
redemption against appellant upon plaintiff's 
paying into Court within two months 
Rs, 1,260 less half their costs of the suit in all 
Courts, appellant to hand over the remaining 
buffaloes’ or their value as fixed above. 


ae 
= ` 
* * 





v SX z 
- (s. e. 7 N. L. R. 172.) 
NAGPUR JUDICIAL COMMISSIONER'S 
, - . COURT. 
Civit, Reviston No. 53 or 1911. 
September 12, 1911. 
"Present: —Mr. Batten, A. J. C. 
GOSAVI—APPLICANT 
versus 


MALRAÀ AND OTHERS— RESPONDENTS. ' 
Practice —Bemand, for re-trial—Notice to parties of 
date for proceeding with the case—Reasonable time for 
ascertaining date. 
After a case is remanded for re-trial to the first 
Court, neither party is entitled as of right to s 
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notice intimating the date fixed for the re-hearing 
of the case. 

< Anand Rao v. Balaram, 2 C. P. L. R. 32, Atmaram v. 
Krishma, 4 N. L. R. 166, followed. 

This rule applies. both to Berar and the Central 
Provinces. 

But in fixing a date for proceeding with the case, 
the Court should select such date as will give the 
parties a reasonable opportunity of ascertaining the 
date fixed. 

In re Kalee Mohun Doss, 17 W. R. 70, referred to. 


Revision against the order of the Ad- 
ditional District Jadge, West Berar, Akola, 
date the 26th October 1910. 

Messrs. G. P. Dick and P. B. Naidu, for 
the Applicant. 

Mr. J. Mittra, for the arduus 


Judgment. The facts of the case out 
of which this application for revision 
arises are as follows:—A decree was 
passed by the Munsif ex parte against the 
defendants, the present non-applicants, on the 
16th February 1909. Their application to 
the Munsif to have. the ez parte decree set 


: aside was dismissed on 26th March 1909, They 


appealed to the District Judge who dismissed 
their appeal on 20th August 1909. They then 
applied to this Court to exercise its revisional 
powers, and, on 15th February 1910, this 
Court set aside the ex parte decree, the order 
refusing to set it aside and the order-of the 
District Judge in appeal, and directed, that 
the case should be re-tried by the Munsif, after 
giving the defendants afresh opportunity of 
appearing inthe Munsif’s Court, The records 
with a copy of this Court’s order reached the 
Munsif at Akola on the 28th February 1910, 
and the papers were put up to him for orders 
on the next day, March Ist, 1910. The order 
recorded i in the order sheet of that date runs 
as follows: “‘Suit remanded by the High Court 
for re-trial. Plaintiff by Mr.: Gupte, 
Defendants absent. T proceed ex parte against 
them as it was the duty of defendants 
(appellants) to be present in Court as soon as 
the case was ordered io be sent for re-trial, 
Plaintiff to prove hiscase. (adjourned for 
hearing to) 6-4-10.” There is a furthér entry 
on the same date: “Plaintiff's Pleader says he 
has to give no more evidence. I hold evidence 
already recorded may be read as evidence on 
plaintiff's behalf after the remand. I close 
the case for judgment to be delivered on 31st, 
March 1910.” Judgment was in tact delivered 
on the 31st March 1910, in the presence of the 
plaintiff himself. It should be noted that 
Gefendants had never been represented by a 


` 
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Pleader in the Munsif’s Court, and that Mr. 
Guptei is a Pleader who habitually practises 
in the Akola Courts. On 27th April 1910, 
the defendantsapplied to the Munsif under 
Order IX, rule 13 for the ex parte decree to be 
set aside, on the ground that they had not 
been aware of the date of hearing. The ap- 
plication was dismissed by the successor of 
the Munsif who had passed the decree, on the 
_ground that after the remand of a case for 
re-trial neither of the parties are entitled as 
of right to a notice intimating the date fixed 
forthe re-hearing. J'helearned Munsif referred 
to the cases of Anang Rao v, Balaram (1) and 
Atmaram v. Krishna (2). He also relied on an 
order, which is not available in this Court, said 
to have been issued by the District Judge of 
"West Berar to the efféct that when a case is 
remanded to his Court by the Court of the 
Judicial Commissioner, no notice of the date 
. fixed for the subsequent hearing of the case 
will be issued to the parties. 

The defendanis appealed to the District 
Judge who set aside the order of the Munsif 
as well asthe ea parte decree and remanded 
the suit for re-trial by the Court of the 
Munsif. Against this order of the District 
Judge the plaintiff has applied to this 
Court under section 115 of the Civil Proce- 
dure Code. 

The practice of the Courts in the Central 
Provinces is stated in the above-mentioned 
case of Atmaram v. Kriskna (2), and is based 
on the dictum in the above-mentioned case of 
Anand Rao v. Bolaram (1). What the 
practice has been in Berar I am unable to 
say, though it would appear from the mention 
of the District Judge’s order that, recently, 
at any rate, it has been the same in West 
Bear as ib has been in the Central Pro. 
vinces. Whatever the practice has been, it 
certainly ovght to be ihe same throughout 
Berar as it isin the Central Provinces. In 
Aimaram Y. Krishna (2), Drake-Brockman, 
J. ©., has expressed the opinion that, after a 
remand by the Judicial Commissioner’s Court 
of an appeal for re-trial by a Court of first ap- 
peal, the position resembles that in section 552 
of the Code of Civil Procedure, (1882), rather 
than that which is reached by successive ad- 
journments after the date originally fixed for 
hearing, and the appellant is not entitled 

to receive notice of the date of hearing 


(1).2 C. P. L. R. 82, 
(2) 4 N. L. R. 166. 
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whether the fixing of that date occurs at 
once or affer an interval. That stage of the 
case in a Court of first appeal corresponds.to 
the stage of the case in a Court of first 
jnstance which is referred to in section 27, 
Civil Procedure Code, (1908). That is, a 
stage in which in the ordinary course a 
summons notifying the date fixed for hearing 
has to be issued to the defendant or respond- 
ent as the case may be. But I do notssup- 
pose that the learned Judicial Commissioner 
meant to say that it was only the applicant 
(or the plaintiff) who was not entitled to a 
notice after the .remand. "Thb .applicant 
before him was the appellant, but if it had 
been the respondent I see no reason to sup- 
pose that his order would have been differ- 
ent. The parties areequally aware in such 
cages of the order of remand, and I take it 
that the remarksin Anand Rao v. Balaram 
(1), are applicable to both parties, and that 
the Central Provinces Braces refers equally 
to both parties. 

If, therefore, a date had been fixed in the 
usual way for proceeding with the hearing 
of the suit after it had been remanded, the 
order of the Munsif refusing to set aside the 
ex parte decree would,in my opiniov, have 
been a correct one. But the facts here are 
quite different from the facts in the two 
above cited cases and from the facts in In 1e 
Kalee Mohun Doss (3) referred to with 
approval by Drake-Brockman, J.C. In all 
these cases a date was fixed by the Court 
for proceeding with the case, and itis evi- 
dent that the rulings proceeded on the as- 
sumption that a reasdnable time was given 
to the parties. In this case the records were 
received onthe last day in February, and 
on the first day in March the Court closed 
the case for judgment without fixing a date 
ab all, or rather fixed the same date on which 
the order fixing ib was passed. This did 
nob give the parties a reasonable time or 
any time in which to ascertain what date was 
fixed, and I have little doubt but that the 
plaintiff would have suffered equally if he 
had not been represented by a Pleader practis- 
ing in Akola. 

It is argued for the applicant that ihe 
case was fixed for judgment on 31s6 March, 


“and that the defendants should have applied 


before that date under Order IX, rule 7 
to have the ex parte adjournment, set aside; 


(3) 17 W. R 70, 


Vol. XII] 
MAUNG AUNG PU v. MAUNG SI MAUNG. 


‘but there was no adjournment of the hearing, 
since the Munsif's order was that the case 


- was2olosed for judgment, and that rulg‘does 


notappear to be applicable. ., 
The héaring of the case in the Munmsif's 


‘Court was’ closed without the defendants 


having any opportunity of appearing in the 
Munsif's Court, as ordered by this Court. 


: ^ The application is dismissed with costs. 


* Application dismissed. 





2007 Ġo. 4 Bur D. T. 128) 

LOWER BURMA CHIEF GOURT. 
Sproat Seconp Civi, Arrear No. 81 or 1910, 
February 20, 1911. 

~ | Present:—-Mr. Justice Parlett. 
MAUNG AUNG PU— APPELLANT 
versus. 
MAUNG SI MAUNG—Responpent. 
Contract Act (IX of 1872), s. 108—Purchase of 
property from ostensible ownér in “good faith”—Mean- 
ing of “ good faith "— Honest purchase without making 


" proper inquiries—Award of damages when not claimed 


DE 


by plaintiff—Pleadings. - 
‘The expression “good faith” is not defined in the 
Contract Act, and the definition in clause 3 of the 


- General Clauses Act, 1897, does not expressly apply 


to the term as used in the Contract Act. ‘The 


. definition of “ geod faith,” as is generally understood 


in Civil Law and whioh may, therefore, be taken 
as a practical guide in construing the expressiou. in 
the Contract Act, is that nothing is said to be done 
in “good faith” which is done without due care and 
caution; that is, the care and caution expected of a 
man of crdinary prudence. : 

An honest purchase, made carelessly, without 
making proper inquiries, camnot be said to have been 
made “ in good faith" sọ ds to convey a good title. 

An award of damages for which no claim is made 
by the plaintiff and without affording the defendant 
aneopportunity to meet such a claim, is illegal. 


Appeal against the decree of the Divisional 


: Court, Delta Division, in Civil Appeal No. 


102 of 1909, modifying the decree of the Sub- 
Divisional Court of Kyaiklat, in Civil Suit 
No. 16 of 1909. 

Mr. Halter, for the Appellant. 

Mr. Maung Pu, for the Respondent. 


Judgment.—tThe first point taken in 
appeal is that the Divisioual Court, having 
held that appellant when he bought the 
buliocks drom Muthu acted in good faith 
though with carelessness, should have held 
that appellant acquired a good title to them. 
‘Tt is quite clear that the Divisional Court 
intended’ to held that appellant acted 
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“Muthu in payment of ‘wages. 
‘man would then have inquired of respondent 
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‘honestly but without the exercise of due 


eare and attention. The propriety of this 
finding has not been questioned, nor is it 
open to donbt. On his own showing, ap- 
pellant never made any inquiries to ascertain 
how Muthu got the cattle but rested content 
with Nga  Wazo's statement that they 
belonged to Muthu. Had he made inquiries, 
he would, if Nga Wazo is telling the truth, 
have learnt that Nga Wazo based his 
assertion on an alleged admission to him 
by respondent and on his own alleged pro- 
sence when respondent made them over to 
Any prudent 


and have discovered that he denied Muthu's 
ownership of the cattle. The expression 
"^ good faith" is not defined in the Contract 


‘Act nor does the definition in clause 3 of 


the General Clauses Act, 1897, expressly 
apply to the term when used in the Contract 
Act. The definition of good faith as generally 
understood in Civil Law and which may, 
therefore, be taken as a practical guide in 
construing the expression in the Contract 
Act is that nothing is said to be done in 
"good faith" which is done without due 
care and attention;that is the care and 
attention expected of a man of ordinary 
prudence (section 417 of Pollock's Indian 
Contract Act, 2nd Edition). It follows, there- 
fore, that appellant cannot be held to have 
acquired a good title to the bullocks under 
section 108, Contract Act. 

The next point is that respondent not 
having claimed damages for the retention 
of the bullocks, is not entitled to recover 


.them and I. think this contention must 


prevail. What he claimed was payment 
of & sum for their Hire to Muthu out of 
the property left by Mathu and taken 
possession of by appellant and he based his 
claim on an agreement by appellant to pay 
which agreement, it has been held, that he 


“failed to prove. Appellant was never called 


upon to answer a claim for damages for the 
retention of the bullocks, nor does it appear 
how the amount of damages was assessed or 
that appellant had any opportunity of contest- 
ing the amount. The remaining sum of Rs. 10 
included in the decree has not been appealed 
against. 

'.I modify the decree: of the Divisional 
Court to one of Hs. 260 with costs on that 
amount, 
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Each party will bear his own costs in this 
Court. 
Decree modified. 


(s. c. 7 N. L. R. 176.) 
NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 

Srconp Civit, ApprAL No. 115 or 1911. 
September 8, 1911. 
Present:—Mr. Drake-Brockman, J. C. 
BALKRISHNAC--APPELLANT 
versus 
TIM A— RESPONDENT. 

Limitation Act (IX eof 1908), ss. 4,12, 18 (1),— 
“Period of limitation prescribed for suit’—Period al- 
lowed by section 81 (1), a period of grace and not governed 
by sections 4, 12—Effect of the last day of period 
being Sunday—Plaint filed on nert opening day whether 
within time--General Clauses Act (X of 1897), s. 10. 

The special period of two years allowed by sec- 
tion 81 (1) of the Limitation Act, 1908, for the 
institution of certain suits for foreclosure or sale is 
not to be deemed as a part of the “period of limita- 
tion prescribed” for such suits. It is only a period 


of grace and is not governed by section 4 or section 12 - 


of the Act. 

Vasudeva v. Srinivasa, 30 M. 426, 17 M. L. J. 444; 11 
C. W. N. 1005; 4 A. L. J. 625; 6 C. L. J. 255; 2 M. L. T. 
333; 9 Bom. L. R. 1104 (P. C.), followed. 

Dayaram v. Lawman, 18 Bom. L. R. 284; 10 Ind. Cas. 
910; Beni Prasad v. Dharaka Rai, 28 A, 277 at pp. 279 
and 281, relied upon. 

The law does not compel a man to do that which 
he cannot: perform. 

Although a party cannot by his own act extend a 
period allowed by law for doing an act in Court, yet 
if the delay is caused by the fucb of the Court being 
closed on the last day of that period, he is entitléd to 
do the act on the first opening day. 

Bai Hemkore v. Masamalli, 26 B. 782 at p. 784; 
Mayer v. Harding, 2 Q. B. Al; 9 B. & S. 27; 16 
L. T. 429. 15 W. R. 816, The Queen v. Justices of 
Surrey, (1881) 50 L, J. M. C. 10; Waterton v. Baker, 
(1868) 37 L. J. Q. B. 65; 9 B. & 8.23; L. R. 3 Q. B. 178; 
14 L. T. 468; 16 W. R. 358; Shooshee Bhusan v. Gobind 
Chunder, 18 O. 231 at p. 233; Dabee v. Heeramun, 8 W 
R. 223 at p. 225; Peary Mohan v. Anunda, 18 O. 681 
ab p. 634; Aravamudu v. Samiyappa, 2) M. 386 at p. 
387; Sambasiva v. Ramasami, 22 M. 179 at p. 182; 
Haji Ismail v. Trustees of Madras Harbour, 28 M. 389 
ab p. 897, relied upon, . 


The general principle of law embodied in section 
10 of the General Clauses Act, should be applied in 
dealing with a plaizt for saleon foot of a mortgage 
instituted with reference to the special period of 
limitation allowed by section 31 (1) of the Limita- 
tion Act. The mere fact that the principle has been 
embodied in two Indian enactments cannot affect its 
general operation. 


Consequently, where the last day for filing a suit 
falls on a Sunday, and the suit is instituted on Mon- 
day, it will not be time-barred. 

‘Appeal against the decree of the District 


Judge, Nagpur, dated the 17th January 1911, 
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confirming that of the Junior Munsif, 
Ramtek, dated the 12th November 1910. 

Judgment.-— This is an appeal from a 
decree passed in appeal by the District Judge, 
Nagpur, whereby the order of the first Court 
rejecting the present appellant's plaint as 
time-barred was in effect affirmed. The suit 
instituted by the plaint was for sale of im- 
moveable property on foot of a mortgage, so 
that according to the ruling of the Privy 
Couneil in Vasudeva v. Srinivasa (1)° the 
period of limitation applicable is 12 years 
from the date when the money claimed be- 
came due, viz., the 5th June 1889.. By virtue 
of section 31 (1), Indian Limitation Act, 
1908, the plaintiff had & special period of 
two years from the 7th August 1908 in which 
to institute his suit. He filed the plaint on 
the 8th August 1910 and before the lower 
Appellate Court contended that the suit was 
within time, — 

(a) under section 4 of the said Act, 
ihe 7th August 1910 having fallen 
on & Sunday 

(b) under section ia (1) ibid., the special 
period of 2 years belie one of 
limitation and section 31 having 
been passed on the 7th August 
1908. 

The learned District Judge held that neither 
section 4 nor section 12 (1) applied. 

"The first question for determination ap- 
pears to be simply whether the expression 
"the period of limitation prescribed for any 
suit, appeal or application", which is common 
io both the provisioas relied on by the plaia- 
tiff-appellaut, covers .the special period 
allowed by section 31 (1) of the Act. The 
contention is that the last cited provigion 
adds a period of 2 yeara to the period pres- 
cribed bf Article 132 of the Limitation 
Schedule. This view was expressly dis- 
sented from by Scott, C. J., and Batchelor, J., 
in Dayaram v. Lagman (2), the learned 
Judges remarking as follows: 

“Stction 81 was enacted in order that 
hardship might be obviated in particular 
cases. It gave a period of grace of two 
years from a definite date, that is to say, from 
the date of the passing of the Limitation 
Act.” . 

(1) 80 M. 426; 17 M. L. J. 444; TEG: W. N. 1005; 4 
A. L. J. 625; 6 C. L. J. 255; 2 M. L. T. 883; 9 Bom. L. 


R. 1104 (P. C.) 
(2) 18 Bom, L. R. 284; 10 Ind, Cas. 910, 
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Their Lordships’ decision appears to me 
to find support from the fact that, section 31 
has not been included in Part IIT of the 
Act, which is entitled “Computation of 
Period of limitation", and also from the 
dicia in Beni Prasad v. Dharaka Rat (8) and 
Bai Hemkore v. Masamalli(4)to the effect that 
even section 5 of the Indian Limitation Act, 
1877, which corresponds to section 4 of the 
present Act, does not extend any period of 
limitation. Moreover, if the view contended 
for by the appellant is correct, it would 
follow, as pointed out by the lower Appellate 
Court, that during the special period of 
gracea still further extention of limitation 
might be brought about by an acknowledg- 
ment of liability or payment of interest, and 
there is no reason to think that the Legis- 
lature intended such a result as this. Sec- 
tion 10 (1) of the General Clauses Act, 1897, 
does not help the appellant, for the proviso 
thereto lays down that nothing therein ap- 
plies to any act or proceeding to which the 
Indian Limitation Act, 1877, applies, and 
by reason of section 8, General Clauses Act, 
the reference to the Limitation Act of 1877 
must be construed as' a reference to the 
Limitation Act of 1908. I would, therefore, 
answer the first question in the negative. 

There remains, however, a question which 
the lower Appellate Court.has not considered 
“ab all, namely whether the general principle 
of Jaw embodied in section 10, General 
Clauses Act, and section 4, Limitation Act, 
should not be applied in dealing with this 
plaint, I take that ‘principle to be that the 
law does not compel,a'man to do that which 
:hé cannot possibly perform. In Broom’s 
"Legal Maxims” (page 208, 8:h Edition) 
Mayer v. Harding (5) and The Queén v. Jus- 
-Hces of Surrey (6) are cited as iMustrating 
this maxim. To them «may be added Water- 
ton v. Baker (7) which was referred to in 
Shooshee Bhusan v. Gobind  Ohunder (8). In 
the last mentioned case it was laid down as 
a general principle that, although a party 


cannot by his own act extend a period allow- ` 


ed by law for doing an act in Court, yet if 


(3) 28 A. 277 at pp. 279 and 281. 

(4) 26 B. 782 at p. 784. 

(5) 2 Q. B. 410; 16 L. T. 429; 15 W. R. 816; 9 B. 
& S. 27. < 

(6) (1881) 50 L. J. M. C. 10. 3 

(7) (1868) 37 D. J. Q. B. 05; 9 B. & S. 23; L. R. 3; Q. 
B. 173; 17 L. T: 468; 16 W. R. 858. 

(8) 18 C. 281 at p. 238, 
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delay is caused by the fact of the Court be. 
ing closed on the last day of that period, he 
is entitled to do the act on the first opening 
day. Other cases in which this Principle 
has been recognised in India are Dabee v, 
Heeramun (9), Peary Mohun v. Anunda (10), 
Aravamudu v. Sumiyappa (11), Sambasiva v, 
Ramasami (12), Haji Ismail v. Trustees of 
Madras Harbour (18) and Surendra v. Soupa. 
tini (14). The mere fact that the principle 
has been embodied in two Indian enactments 
cannot affect its general operation. Tt ig 
true that the present appellant—for all that 
now appears to the cofrary— might have 
filed his plaint on. the 6th August 1910, 
The fact, however, remains that the law gave 
him two full years and that this concession 
is in effect reduced by the decision of the 
Courts below. The orders of those Courts 
are now set aside, The appellant’s plaint 
will be restored to the file and dealt with as 
filed in time. All costs hitherto incurred 
will be costs in the cause, 
. (9) 8 W. R. 228 at p. 225, 

(10) 18 C. 631 at p. 634, 

(11) 21 M. 385 at p. 387. 

(12) 22 M. 179 ab p. 182. 

(13) 23 M. 389 at p. 397. 

(14) 10 C. W. N. 535 ab p. 939; 3 C. L. J. 339. 





(s. c. 13 Bom. L. R. 1153.) 
BOMBAY HIGH COURT. 
Civin RErgaENCE No. 4 or 1911. 
* September 18, 1911. 
Present:— Sir Basil Scott, Kr., Chief J astice. 
: and Mr. Justice Batchelor. ; 
SHEODAS DAULATRAM MARWADIW 
PLAINTIEP 
versus 
. NARAYAN ASAJI—DRFENDANT. 
Limitation Act (IX of 1908), ss. 4, 81 (1)— Period 
allowed expiring on Sunday —Swit instituted on follow. 
iny Monday whether time-barred — Ewclusion of time— 
General Clauses Act (X of 1897), s. 10. 
No exemption on account of a holiday i 
in respect of a suit, which, under Sesion ar (i) 
of the -Limitation Act, 1908, must be instituted 
within tivo yearsfrom the date of the passing of 
the Act; consequently, when the last day of the two 
years fell on a Sunday,a suit instituted on Monda 
“en n Wu day, Ard nob to have been institnted 
within the period of two year i 
Du. years prescribed by the 
Dayaram v. Lawman, 18 Bom. L. R. 284; 101 
910, Ez parte Simpkin, 29 L. J. M. C. 23, 2 El. E 
392;6-Jur. (N. s.) 144; Rowberry v. Morgan, 23 D.T. 
Ex. 191, 9 Ex. 730; 18 Jur, 452; 2 W, R. 431; Peacock 
v. The Queen, (1858) 27 L. J. C. P. 224, 4 C. B. (N. 8 
264; 6 W. R. 517; Wynne v. Ronaldson, (1865) 12 T 
T. (v. s.) 711, {13 W. [R. 899; Peacock,v, The Queen, 
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(1858) 4 C. B. N. S. 264, 27 L. J. U. P. 224, 6 WOR. 
517, relied upon. 

Sambasiva Chari v. Ramasami Reddi, 22 M. 179, 
Shooshee Bhusan v. Gobind Chunder Roy, 18 C. 281, 
Mayer v. Harding, 2 Q. B. 410,9 B. & S. 2 16 
L. T. 429; 15 W. R. 816; Waterton v. Baker, 3 Q. B. 
178,9 B. &. S. 23; 37 L. J. Q. B 65; 17 L. T. 468; 16 
W. R. 358, distinguished and not applied. 

Section 10 of the General Clauses Act and sec- 
tion 4 of the Limitation Act do not apply to the 
period of grace allowed by section 31 (1j cfthe 
latter Act, 
` Where an Act provides a given number of days for 
doing a particular act and says nothing about Sunday, 
the days mentioned are to be taken as consecutive 
days including Sunday. Where, therefore, the last 
day for doing an act falls on. a Sunday, it would be 
too late to do the act on Monday. 


Civil Reference made by the Subordinate 
Judge at Sheogaon in Ahmednagar District. 
The question referred for the opinion of the 
High Court was as follows :— 

“Whether a suit for which provision is 
made under section 31 of the Limitation Act, 
1908, ifinstituted on the 8th August 1910, 
(the 7th August being Sunday) can be taken 
to have been instituted within the period oftwo 
years from the date of the passing of the Act.” 

Mr. K. H. Kelkar for the Plaintiff. 

Mr. P. D. Bhide, for the Defendant. 

Judgment.—wWe have already held 
in Dayaram v. Lawman (1) that the two 
years’ time specified in section 31 of the 
Limitation Act of 1908 is not the period 
of limitation ‘prescribed.’ We are now 
asked whether a suit for which provision is 
made in section 31 (1), if instituted on 
a Monday, one day after the period of 
two. years from the date of the passing 
of the Act has expired, can be taken to 
have been instituted within the period of 
two years, 

The learned Subordinate Judge, who 
made the reference thinks the suit must be 
taken to be within time, relying upon 
Sambasiva Chari v. Ramasami Reddi (2) and 
Shooshee Bhusan v. Gobind Onunder Roy (8). 
In the last mentioned case, it was held 
that where thirty days were allowed for 
making a deposit in Court under section 
174 of the Bengal Tenancy Act, 1885, the 
deposit might be made within thirty-one 
days, if the thirtieth day fell on a Sunday. 
The learned Judges deduced from the cases 


of Mayer v. Hardiny (4) and Waterton v. 
(1) 18 Bom. L. R. 284; 10 Ind. Cas. 910, 
(2) 22 M. 179. 
(3) 18 C. 231. 
(4) (1867) 2 Q. B. 410; 9 B. & 8 27 n.; 16 L, T. 
429; 15 W.R, 816, 
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Baker (5), the broad principle that although 
the parties themselves cannot extend the 
iime for doing an act in Court, yet, if 
the delay is caused not by any act of their 
own but by some act of the Court itself— 
such as the fact of the Court being closed — 
they are entitled to do the act on the first 
opening day. We are unable to find any 
such general principle laid down in those 
eases. In Mayer v. Harding (4), the appel- 
lant having applied to the Justices" to 
state a case under 20 & 21 Vict. e. 43, 
(which provides that the party shall 
within three days after receiying such case 
transmit the same to the proper Conrt), 
received the case from the Justices on Good 
Friday and transmitted it to the proper Court 
on the following Wednesday, and ib was, 
held that as the offices of the Court were 
closed from Good Friday til Wednesday, 
the appellant had sufficiently complied with 
the requirements of the section. Mellor, J., 
in delivering the judgment of the Court 
said: 

“Where a Statute requires a thing to be done 
within three days, or siz months, or within any 
particular period, the time may, no doubt, be 
circumscribed by ike fact of its being impos- 
sible to comply with the Statute on the last 
day of the period so fixed. But this is not 
the present case. Here it was impossible 
for the appellant to lodge his case within 
three days after he received it. As regards 
the conduct of the parties themselves, it is 
a condition precedent. But this term is 
sometimes used rather ‘loosely. I think it 
cannot be considered: gtrictly a condition 
precedent where it is impossible ‘of per- 
formance in consequence of the offices of 
the Court being closed, and there being no éne 
to receivesthe case.’ 

The opening passage in Mellor, J.” 's judg- 
ment refers io the well-established rule of 
construction in England that Sunday ig 
not a. dies non in computing lime in ac- 
cordance with an Act of Parliament. In 
Ex parte Simpkin (6) it was said: “Where 
an Act of Parliament gives a given number 
of days for doing a particular act, and says 
nothing about Sunday, the days mentioned 
are to be taken as consecutive days including 


Sunday.” The same rule was applied in 
(5) (1868) 3 Q. B. 173; 9 B. & S. 28; 87 L. J. Q. B. 
65; 17 L. T. 468: 16 W. R. 358. 
(6)1(1859) 29 L. J. M. C. 23; 2 El. & El. 302; 6 Jur, 
Qv. 8.) 144. 
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Rowberry v. Morgan (7) and Peacock v. The 
Queen (8) and Wynne v. Ronaldsgn (9): in 
this last mentioned case Cromption, J, 
followed Peacock v. Phe Queen (10) saying,— 
"we. have, always held that where 
Sunday is the last day, Monday is too late 
for renewing a writ.’ The case of "Wa- 
terton v. Baker (5), cited in Shooshee Bhusan 

. Rudro v. Gobind Chunder Roy (8), was one 
in which the neglect of the appellant's 
‘adversary created an impossibility against 
which the appellant was relieved. 

None of the other cases in Golap Ohand v. 
Krito Ohander. (11), Hossein Ally v. Donzelie 
(12), or Shooshee Bhusan v. Gobind Chunder 
Roy (8) were cases of delay caused merely 
by thelast day ofa period falling on a 
Sunday. 

We think thatas the Special Statutory 
provisions, section 10 of the General Clauses 
Act and section 4 of the Limitation Act, do 
not apply tothe case, we must decline to 
sanction the, non-observance of the provi- 
sions of section 31 (1) on the ground that 
the last day of the two years’ period fell 
on a Sunday. It is not a case of hardship. 
It was a simple matter of calculation to 
realise thatthe suit, in order to get the 
&dvantage of the saving provisions in sec- 
tion 31, must.at latest be instituted on the 
Saturday preceding the las& Sunday. For 
these reasons:we- answer the question in the 
negative, f 0x durs 

(7) (1854) 23 L. J. Ex. 191; 9 Ex. 730; 18 Jur. 452; 
2 W. R. 431. i 

(8) (1868) 27 L. J. OP. 224; 40. B. (x. 8.) 264; 6 
W. R. 517. voe e 

(9) 1865) 12 L. T. N. S. 711; 18 W. R. 899. : 

(10) (1858) 4 C. B. N. 8. 264; 27L. J. C. P. 224; 6 
W.R, 617. 2 
f m C. 314. ` 

(129 5 C. 906; 6 C. L. R. 239. 


T (s. 0. 13 Bom. L. R. 1061.) 
- BOMBAY HIGH COURT. 
Civit APPEAL No. 20 or 1909, 
Suit No. 756 or 1907. 
. April 10, 1911. 
Present: —Mr. Justice Davar and Mr. Justice 


Robertson 
AHMEDBHAI HABIBBHOY— PLAINTIFF 
versus 
Sir DINSHASW MANECKJI PETIT, Barr. 
— RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 11, 


O: I rr. 8, 10; 0.» IL, rr. 6, 7; O. XIV, r. 1— 
Res judicata — Decision of a point not necessary for de- 
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first, the right to relief sought in the 
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cision of suit—Pariies not impleaded in previous litiga. 
tion—Hindu Law-—Joint jamily property—Right of son 
at time of birth. ` 

Vendor .and purchaser—Contract to sell—Specific 
performance claimed by vendor—Parties to suit—sirang- 
ers claiming adversely to vendor cannot be joined— 
Vendor's title doubtful—Dispute requiring protracted 
Litigation —Swit for specific performance not maintain- 
able—Misjoinder of parties and causes of action— 
Waiver of objection—Failure of defendant's Counsel to 
raise isswe—Practice —Power of Court to raise objection 
on its own initiative — Court's power to strike out party 
—Power to order separate trial of joint causes of 
action——-Costs—Discretion—Appeal—Power of Appeal 


- Court to interfere with order re costs. 


The question as to whether certain matters are or 
are nob res judicata betweengcertain parties is a 
question which depends mainly upon the facts and 
circumstances surrounding each particular case, 

A. son born ina joint Hindu family takes an in: 
terest in the property of that family by reason of his 
birth, and his claim to interest in that property is 
based on his own rights by reason of his becoming a 
co-parcener in that family nt his birth. 

A., a Khoja Muhammadan of Bombay, governed by 
Hindu law in matters of succession and inheritance, 
was in possession of certain properby, In 1884, one of 
A.s sons brought a suit against A. and another of his 
sons for partition of the property in A’s possession. 
The two main questions in the suit were, whether 
the property in the hands of A. was ancestral property 
and as such belonging to the joint family and whether 
if so, the son could, during his father’s life-time, 
claim a partition of that property against the wishes 
of the father. The original Court decided both the 
questions in favour of the son. Against that decision, 
A. preferred an appeal. The Appeal Court found that 
it was not proved that, according to the general 
custom of the parties, the son was entitled to demand 
partition of ancestral property. After noting that 
this was sufficient forthe decision of the case, the 
Appeal Court expressed an opinion that the property 


-was not ancestral. In a subsequent suit between A. 


and his issue, 4. contended that the question as to 
the property not being ancestral was res judicata, 
In the later suit, besides the two sons who were 
parties in the previous suit, another son and & grand. 
son of A, were impleaded as parties ; the former ag 
well as the latter’s father was alive in 1884 but were 
not impleaded in the previous suit : 


. ` Held, that the question thatthe property was not 


ancestral was nob res judicata by reason of the de- 
cision of the Appeal Court in the previous snit 
because, in first place, the opinion'of the Appeal 
Court on the character of the property in the previous 
suit was mere obiter dictum and secondly, the 
decision could not be binding on the son and the 
grandson, who were not parties to that suit, 

Ahmedbhoy v. Casswmbhoy, 18 B, 534, considered 
and discussed. 


Peary Mohun Mukerjee v. Ambica Churn Bando. 
padhaya, 24 C. 900, distinguished. í 

1 Before different sets of defendants can be joined 
in the same suit or different causes of action united 
in one suit, two conditions must be fulfilled, viz., 

s y suit 

arise against all the defendants from the KR is 
or transaction or the same series of acts or transac. 
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tions, and, secondly, some common question either of 
fact or law should arise against the defendants, if 
separate suits are brought against such persons. 

Umabai v. Bhavu Balwant, 11 Bom. L. R. 499; 3 
Ind. Cas, 165, followed. 

In a suit for specific performance between vendor 
and purchaser, the only proper parties are the 
parties to the contract. Persons, other than those 
who are parties to the contract, and strangers, 
claiming under an adverse title, cannot be made 
parties to such a suit. 

Mole v. Smith,(1822)Jac. 490 at p. 494, Tasker v.Small, 
(1837) 8 M. & C. 68; 6 Sim. 633; 5 L. J. Ch. 321, followed. 

Rule 10, sub.section (2) of Order I, Civil Procedure 
Code, gives a Court unfettered discretion, at any 
stage of the proceedings, either upon or without the 
application of either party, to order that the name of 
any party improperly joined whether as plaintiff or 
defendant be struck out. The discretion can be 
exercised even when no objection as to misjoinder of 
parties has been raised. 

Rule 6 of Order II gives the Indian Courts a wide 
discretion and allows a Judge, when he finds, even 
in cases where there may be no technical misjoinder 
of causes of action but where nevertheless two causes 
of action are joinod in one suit, that the two causes 
of action cannot be conveniently tried or disposed of 
togethor, to make such order as may be expedient, 

Where a vendor has contracted to make out a good 
title free from all incumbrances and claims whatso- 
ever but where strangers make claims to the property, 
which claims can only be settled after prolonged 
litigation spreading over many years, it would be 
both inequitable and unjust to ask the purchaser to 
wait till the vendor has litigated with the claimants 
and established his title. In such a case, the vendor’s 
claim for specific performance of the contract of sale 
should be dismissed. Where there are claimants ad- 
verse to the vendors and their claims are not purely 
illusory or manifestly unmaintainable, the existence 
of such adverse claims entitles the purchaser*to the 
dismissal of vendor’s suit for specific performance. 

Appellate Courts in India have the fullest power 
and the widest discretion to alter, vary or reverse 
any portion of a decree under appeal including the 
portion that deals with costs. 

An Appeal Court will interfere with an order as to 
costs if it ig satisfied that the lower Court has not 
exercised its discretion. 

It is the settled practice of Appeal Courts never 
to interfere with the Judge below in his order as to 
costs, unless the order offends against some well 
recognized principle or unless the Appeal Court 
feels that it would be unjust to the party against 
whom ibis made, if the order is allowed to stand. 

Bew v. Bew, (1899) 2 Oh. 467, at p. 472, 68 L. J. Ch. 
657; 81 L. T. 284; 48 W. R. 124; Ranchordas v. 
Bai Kasi, 16 B. 676, Ahushal v. Punamchand, 22 B. 
164, Parshram Bhawoo v, Dorabji Pestonji, 2 Bom. 
L. R. 254, followed. 

Per Davar, J:~ Failure on the part of the defen. 
dant’s Counsel to raise a specific issue on the point of 
misjoinder of parties and causes of action does not 
amount to a waiver of objection to the frame of suit. 

Although it has been the practice of Courts to allow 
a defendant’s Counsel to raise issues soon after the 
pleadings are read, the duty of framing and record- 
ing issues is cast by law upon the Court, Defendant’s 
Counsel is under no gbligation to raise or frame 
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issues. He is only bound to give such information to 
the Court on behalf of his client as may be necessary 
to form ae correct appreciation of the disputes and 
differences bebween the parties. Any omission on 
his part, when suggesting issues to the Court, ought 
not to prejudice his client to the extent of holding 
that he has waived a most conclusive objection against 
the constitution of the suit. 

Even ifa defendant waives all objections to the 
frame of suit on grounds of misjoinder of parties 
and causes of action, it is open to the Court. to take 
the objection at any time on its own initiative. 

Greenwood Y. Churchill, 1 M. & K. 549, followed. 

Per Robertson, J:—Failure on the part of defendant's 
Counsel to raise an issue as to misjoinder of parties 
and causes of action constitutes a waiver of the ob- 
jection. 

The preliminary duty of a Judge ts to ascertain 
upon what material propositions of fact or of law the 
parties are at variance. 

In the Bombay High Court, it has always been the 
practice for Counsel for the defendant, after the 
reading of the pleadings, to suggest to the Court the 
issues which he desires to be raised. These are 
generally recorded by the presiding Judge with but 
slight modification. The plaintiff then similarly sug- 
gests any issues he wishes raised or takes such 
objections as he may consider advisable to the issues 
raised by the defendant or to their form. It is in 
this way that in this High Court, the Judge ascertains 
upon what material proposition of fact or of law the 
parties are at variance. It is due to the fact that the 
Court can and does rely on tke assistance of an able 
and highly trained bar, that the provisions of 
Order I, rules 3 and 4 have for all practical purposes 
dropped out of use. 

Appeal from the judgment of Mr. Justica 
Beaman, printed in 3 Ind. Cas. 124. 

Messrs. Inverartty and Setalvad, fer the 
Appellant. ` 

‘Messrs. Raikes aud Lowndes, for the Res- 
pondents Nos. l and 2. 

Messrs. Raikes and Jayakar, for the re- 


maining Respondents. 
Judgment. 


Davar, J—The appellant, Mr. Ahmbdbhai 
Habibbhai, a well-known wealthy Khoja 
merchant of Bombay, in a January 190, 
entered into a contract to sell a very valuable 
property situate at Mount Pleasant Road, 
Malabar Hill, to the late Mrs. Awabai Iramji 
Petit. The offer and acceptance resulting 
in the contract of sale of this property, is 
evidenced by two letters, respectively dated 
the 3lst of January and the Ist of February 
1907. By his letter Mr. Ahmedbhai agrees to 
make out a good title to the, property free 
from all incumbrances and claims whatsoever, 
and the sale was to be completed within two 
months from the date of the offer. A formal 
preliminary agreement containing the terms 
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ofthis contract was within the contemplation 
of the parties, and a draft of the contem- 
plated agreement was prepared 'by Bai 
Awabai’s Solicitors, but, for reasons not 
necessary to discuss, the same was not exe- 
cuted. There is no difference between the 
parties as to the terms of the contract arrived 
at between them. The material term, for 
the purposes of this litigation, to consider, is 
“more fully set out in clause 3 of the draft 
agreament, which provides: “That the 
vendor will clear at his own expense, all 
incumbrances and claims on the said property 
and will otherwise make out a good title 
thereto free fronf all reasonable doubts, claims 
and demands.” 

The appellant is a Khoja and is admitted- 
ly governed by Hindu Law in matters of 
succession and inheritance. At the date of 
the contract, there were existing and are 
now existing two sons, two grand-sons and 
one great-grand-son of the appellant, and it 
is not disputed that ifthe property, the 
subject-matter of the sale, was ancestral in 
the hands of Ahmedbhai, his male issue 
-would have an interest therein. 

After the contract for the sale of this pro- 
perty was made, there ensued certain corres- 
pondence between the Solicitors of Bai 
Awabai and Mr. Ahmedbhei, For the 
purposes of this appeal, it is not necessary 
to refer to the correspondence previous to 
the 29th of July 1907, on which date Bai 
Awabai’s Solicitors wrote to the Solicitors 
of the vendor, specifically stating that his 
sous and remoter males issue had on birth 
acquired an interest in.the property; that 
some of them were making a claim to the 
property and were objecting to the alienation 
thereof; that one of them Mr. Hoosenbhai 
had actually madea claim to one of Bai 
Ajrabai's Solicitors himself- and under the 
circumstances they called upon Mr. Ahmedbhai 
to obtain the concurrence and consent of all 
persons who would be entitled to an interest 
in the property on the footing that it was 
ancestral in his hands. They’ stated they 
did not consider that a good title free from 
all claims could be made out till their re- 
quisition was complied with. 

On the 31st of July 1907, the vendor's 
Solicitors replied to this letter, and, without 
entering into any discussion on the merits 
of the objection raised, they content them- 
‘selves by saying that their client considered 
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that the reasons for not accepting his title 
were groundless. = 

After some further correspondence, the 
appellant, on the 25th of September 1907, 
filed a suit against Bai Awabai for specific 
performance of the contract of sale contained 
in the two letters marked Exhibits A and 
B in the suit. This suit, as originally 
filed, wasa simple suit filed by the vendor 
against the purchaser for enforcing specific 
performance of the contract and was framed 
on the basis that the vendor had performed 
his part of the contract, and was ready 
and willing and able to® carry out and 
complete all the terms of the contract, but 
that the purchaser had wrongfully refused to 
complete, and prayed for the usual reliefs in 
a suit of this nature. 

Bai Awabai was, at the date of thein- 
stitution of this suit, very seriously ill and 
although the appellant’s Solicitors wrote on 
the 27th of September 1907, giving notice 
of the filing of the suit to Bai Awabai's 
Solicitors and asking them if they would nc- 
cept service of summons, no summons was 
served during this lady's life-time. Bai 
Awabai died on the 4th October 1907 and 
it became necessary to amend the plaint by 
bringing on the record Bai Awabai's son and 
daughter, who were appointed executor and 
executrix under her Will About this time 
the appellant seems to have been advised 
that was necessary that his male issue, 
consisting of his sons, grand-sons and great- 
grand-son, should be made parties to this 
suit. In his affidavit, affirmed on the 18th 
of January 1908, in support of his application 
for amendment of the plaint, he states as 
follows: — 

“Having regard to the contentions raised 
on behalf of the said Bai Awabai, that my 
sons, grand-sons and great-grant-son are 
interested in the properiy, the subject. 
matter of this suit, jointly with me, which 
contentions I do not admit and as they are 
interested to deny title to the premises 
aforesaid and in order that the objection 
of the said Bai Awabai to my title may be 
removed and that Bai Awabai and her estate 
may be completely protected by the decrea 
for specific performance prayed for, I am 
advised that they are necessary parties to 
this suit, though, as I believe, my male 
issue do not deny that the said premises are 
my absolute property and are self-acquired 
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by meand that being so, I seek no relief 
against them or any of them. Bab should 
they orany of them seb up any claim against 
the said premises, I pray that my sole and 
absolute rights to the said premises may be 
declared and given effect to. It is neces- 
sary to add as party to this suit my sons 
Kasambhai Ahmedbhai, and  Hoosenbbai 
Ahmedbhai, my grand-sons Khan Mahomed 
Kasambhai and Mahomedbhai Hoosenbhai 
and my great-grand-son Abdul Hamid 
Habibbhoy.” 

On the strength of this affidavit, the appel- 
lant applied tothe Prothonotary for an order 
to substitute Sir Dinshaw and Bai Hamabai, 
the executor and executrix of Bai Awabai’s 
Wil, in her place and to add the names 
of his sons, grand-sons and great-grand-son 
as party defendants and to make all neces- 
sary and consequential alterations and amend- 
ments in the title and body of the plaint. 
The summons not having been served, the 
application for amendment was made ez purte 
and was granted by the Prothonotary. The 
plaint was subsequently amended in the 
manner indicated in the appellant’s affidavit 
and the executor-respondents were served 
with a summons on the 19th of February 
1908. (See Exhibit D72). The first and 
second respondents, however, before being 
served with the summons, on the 14th of 
January 1908, by their Solicitors’ letters 
of that date, gave a formal notice of zescis- 
sion of the contract, both on the grounds 
that the vendor bad only a limited interest 
in the property and that he had refused to 
c.mply with the purchaser’s requisitions, 

Subsequent to the service of the sum- 
mons, the executor-respondents put in a 
written statement denying the right of the 
appellant to enforce the contract against 
them, mainly on the ground that he had 
failed to make out a good title to the property 
by removing or clearing the claims*of his 
male issue. They submit that the appellant 
“had no right to drag them as parties to 
what would be a long and expensive litiga- 
tion between the plaintiff and the other 
defendants or some of them" and they 
add that they “could not be expected in 
any event to wait for the completion of the 
sale of the said land until such litigation 
is over.” 

' The. third defendant Kasambhai, at the 
very threshoid of his written statement, 
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objects to the constitution of the suit and 
says that if the plaint disclosed any cause 
of action against him, the same was a 
different cause of action to that disclosed 
against defendants Nos. 1 and 2, and that the 
plaintiff had misjoined causes of action and 
that he should be put to his election or 
his suit should be dismissed. As to his 
claim to the property, he says that he con- 
tended then, as he had always contended, 
and the plaintiff well knew that the property 
in question was ancestral in his hands. and 
that he, Kasambhai, was entitled to an in- 
terest therein. He ends by submitting 
that his father had no powento esell anything 
more than the interest which he would have 
on partition of the said ancestral property. 
The appellant’s other son, his two grand-sons 
and his great-grand-son, who were defen- 
dants Nos. 4, 5, 6,and 7, put in a joint written 
statement. They say, in the first instance, 
that the property in the plaint referred to was 
ancestral, that the plaintiff had no right to 
sellthe same except for necessity, that no 
necessity had arisen, and that they object to 
the sale of such property by him. ‘They raise 
no objection to the constitution of the suit 


"but, on the contrary, counter-claimagainstthe 


plaintiff, a declaration that the property, the 
subject-matter of the suit, was joint family 
property, and they pray for an injunction 
restraining the plaintiff from alienating the 
same or any pari thereof. 

With these pleadings and under the circum- 
stances set out above, the suit came on for 
hearing before Mr. Justice Beaman in the 


_ lower Court, whe, after a very patient and 


protracted hearing, dismissed the whole suit. 
Against this dismissal, the plaintiff has 
appealed, -and to this appeal all the defen- 
dants, brought on the record by virtue of the 
order òf amendment of the 27th of January 
1907, are respondents. At the first hearihg: 
in the Court below, issues were raised as 
framed by Mr. Raikes, who appeared 
with the Advocate-General and Mr. Lowndes 
for the first two defendants and who also 
appeared with the late Mr. Padshah, for 
defendants Nos. 3 to 7, The first ten issues 
were raised on behalf of the ‘executor-defen- 
dants and the next three issnes were raised 
on behalf of defendants Nose 8 to 7. Mr. 
Inverarity for the plaintiff raised issues Nos. 
14,15 and 16 and Mr Raikes then raised an 
additions] issue questioning whether issue 15 
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arose on the pleadings as against defendants 
Nos. 3 to 7. Ata later stage of the hearing 
of the suit, another issue was raised by Mr. 
Raikes. 

: It will be noticed that cere the issues 
raised in the suit, no issue-whatever was fram- 
ed with reference to the point of misjoinder of 
causes of action and of parties. The point is 
taken, though not very clearly and specifically, 
in paragraph 9 of the written statement of the 
first two defendants, but it is very clearly and 
very explicitly taken in the third defendant 
Kasambhai’s written statement. The learned 
Judge, in the. course of his judgment, com- 
plains that for a long time he was not able to 
grasp the exacb situation, and he thinks that 
the omission to raise the point of misjoinder 
and to insiston its adjudication at the very 
outset of the hearing was probably duè to the 
fact that the same learned Counsel, who led for 
both sets of defendants, continued to be in 
eonduct of the suit throughout till about the 
very last stages of the hearing before him 
when Mr. Lowndes came in to reply on behalf 
of the first two defendants. 

This surmise of the learned Judge below 
seems nut to be correct, because, at the hear- 
ing before us, both Messrs. Raikes and 
Lowndes, who appeared on behalf of the two 
sets of defendants, assured us that they had 
in consultation considered.the advisability or 
otherwise of raising the point of misjoinder 
by a specific issue. They say that after con- 
sideration they came to the conclusion that it 
would be inadvisable to raise such an issue or 
to press the adjudication ‘of*the question of 
misjoinder of causes of action and of parties 
asa preliminary objection.- They say they 
considered that the objection to the framing 
of this’ suit was one of principle and not 
merely of procedure and that their objection 
to the constitution of the suit was on higher 
ground and based on a rule of equity rather 
than on the mere technical ground of pro- 
cedure. * 

The learned Judge, however, in the course 
of his judgment has expressed his conviction 
on this question in strong and. unequivocal 
language and held that this was a very clear 
case of misjoinder of parties and of causes of 
action and that Mr. Ahmedbhai’s male issue 
ought to have had no place whatever in the 
suit for specific performances against the 
exscutor and executrix of Bai Awabai. 

. I think it is desirable to discuss this ques- 
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tion, however, after we have dealt with issue 


No, 14 which was dealt ‘with by the learned 


Judge below as a. preliminary issue and decid- 


‘ed atthe outset of..the hearing. Issue No. 
14, raised by Mr, Inverarity, is whether issues 


Nos. lland 12 are not res judicata, Issue 
‘No. 11 is, whether the premises in the plaint 
referred to are the self-acquired property of 
the plaintiff, and- issue No. 12 is, whether 
defendants Nos. 3 to 7 have no interést there- 
in as alleged in the plaint. 

‘Mr. Inverarity for Mr. Ahmedbhai contend- 
ed in the Court below and €ontended before 
us that the question as to whether -the pro- 
perty in the hands of Mr. Ahmedbhai is 
ancestral or self-acquired and whether the 
Bons, grand-sons and great-grand-son have 
any interest whatever in such property, are 
questions which have been heard and finally 
determined by a Court of competent jurisdic- 
tion and are now res judicia, He maintained 
that Ahmedbhai’s issue by reason of previous 
litigation, are now estopped from raising the 
same questions again. I think it is desirable 
to dispose of this contention in the first in- 
‘stance, because if Mr. Inverarity’s contentious 
are correct the first and second defendants 
would be bound to accept Ahmedbhai's title as 
ià good title and he would be entitled to succeed 
against them in this suit. 

On this question, a very large number of 
authortties have been cited before us. It 
seems to me, aftet having looked at the cases 
to which our attention was drawn by the 
learned Counsel at the bar during the argu- 
ment of the appeal, that, after all, thé question 
as to whether certain matters are or are not 
res judicata between certain parties is & ques- 
tion which depends mainly upon the facts and 
circumstances surrounding each particular 
case. The cases cited help us merely to bring 
before our minds certain principles on which 
the Courts should act, when deciding whe- 
ther certain questions have or have not been 
heard and finally determined between cartain 
parties so asto be a bar to further litigation 
of the same questions bstween the same 
parties or parties claiming under them. 

The question for our determination is, whe- 
ther the disputes between Ahmedbhai and 
his male issue as to whether the property in 
his possession is ancestral and is such pro- 
perty in which his male issue took an interest 
by birth or whether it is his. self-acquired 
property over which he has absolute dominion 


818 
AHMEDBBAI V. DINSHAW. 


and power of disposition, have been finally 
heard and decided by & Court of competent 
jurisdiction, so as to preclude any one of de: 
fendants Nos. 3 to 7 from raising the same 
over again in this suit, The plea of res judi- 
cata is founded on certain litigation which took 
place between Ahmedbhai and his two sons, 
Kasambhai and Hoosenbhaiin Suit No. 382 
of 1884 and the appeal therein reported in 
.Cassumbhoy Ahmedbhoy v. Ahmedbhoy Habi- 
bhoy (1) and Ahmedbhoy v. Cassumbhoy (2). 
-That was a suit filed by the third defendant 
Kasambhai against his father and his brother 
.Hoogenbhai, who was thon a minor, praying, 
amongsb other things, for & partition of the 
property in the possession of Mr. Ahmedbhai 
and for certain other reliefs. The suit filed 
.jn 1884 came on for hearing before Mr. Jus- 
-tice Jardine in November 1887. The two 
.main questions in that suit were, whether the 
property in the bands of Mr. Ahmedbhai was 
ancestral property and as such belonging to 
the joint family and whether, if so, the son 
can, during his father’s life-time, claim a 
partition of that property against the wishes 
of the father. In a very elaborate judgment 
Mr. Justice Jardine decided both the ques- 
tions in favour of Kasambhai. He held that 
the property in the hands of Ahmedbhai was 
ancestral property, that the plaintiff Kasam- 
‘bhai at birth became a co-parcener in the 
said property with an interest therein simi- 
lar to that of a son'ina family governed by 
the ordinary Hindu Law, and further held 
that the plaintiff Kasambhai was entitled to 
claim a partition. The Court passed a dec- 
ree for partition and referred .the matter to 
the Commissioner to make the usual investi- 
gations in such suits. I have not thought it 
necessary to go into the details of all the dif- 
ferent questions raised in that suit but have 
merely touched the main issue between the 
parties in that suit. Against Mr. * Justice 
Jardine’s findings, the appellant, Mr. Ahmed- 
bhai, appealed and that appeal was heard by 
Sir Charles Sargent and Mr. Justice Bailey 
in June 1889 and the decision of the ques- 
tion whether matters between Ahmedbhai 
and his issue are res judicata or not, depend 
entirelyon the judgment delivered by the 
appeal Court. The appeal Court reversed 
the decree of the lower Court and dismissed 
the suit with costs threughout on the plain- 


. (1) 12 B. 280. 
2) 18 B. 534, 
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tiff Kasambhai. On one of the main con- 
tentionsebetween the parties, the Court held 
that Kasambhai was not entitled to claim 
partition from his father of ancestral property 
during his father’s life-time. In the course 
of his judgment, Sir Charles Sargent says: 
"Upon the whole of the evidence, we have 
come to the conclusion that the plaintiff has nob 
proved that, according to the general custom 
of Khojas in Bombay, the son is entitled to de- 
mand partition of ancestral property”. * Hav- 
ing found this, the learned Chief Justice goes 
on to say: “This is sufficient for the decision 
of the ease but we think it advisable to express 
an opinion on the question doubtless a diffionlb 
one— whether Habibbhoy’s property was an- 
cestral as having arisen from a nucleus of pro- 
perty inherited from his father Ibrahim”. 
Differing from the learned Judge below, the 
appeal Court held that the onus of proving 
this Jay on the plaintiff. The judgment then 
proceeds to discuss the secondand larger ques- 
tion very shortly and concludes the Court’s 
judgment in the following words: — Upon the 
whole of the evidence bearing on this part of 
the case, we think that, although ib makes it 
possible that Habibbhoy inherited some pro- 
perty from his father, it must bə regarded as 
falling short of such proof as the plaintiff 
ought to have given, under all the circumstane 
ces of the case, that ib contributed 
materially to the fonds which Habibbhoy 
employed in the business. We must, there- 
fore, reverse the decree with costs throughout 
on the plaintiff", 

A eareful perwsal ‘of the judgment of the 
appeal Court leaves no doubt whatever in my 
mind that the learned Judges disposed of ihe 
appeal and dismissed the suit on only one 
ground and that was that it had not been 
proved that, according to the custom govern- 
ing the Khojas in Bombay, the son is entitled 
to demand partition of ancestral property 
during his father’s life-time. For the pur- 
poses of their judgment the appeal Court 
assumed that Kasambhai's contention that 
the property was ancestral, was correct and 
held, even on that assumption, that he was 
not entitled to claim partition during his 
father’s life-time. Tkat this was the only 
ground on which the appeale Court based iis 
decision and disposed of the suit and appeal 
is abundantly clear from the language used 
in the judgment. For instance, what could 
be clearer than the sentence that precedeg 
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the Court’s examination of the second ques- 
tion as to whether the property was or was 
not ancestral. The words referring to the 


first finding, are "this is sufficient for the. 


decision of the case" and then they go on to 
say that they consider it-advisable to express 
an opinion on the other- and more difficult 
question. If the appeal Court intended to 
make a judicial pronouncement of their opi- 
nion on the second point, it seems to me the 
diseflssion of the evidence would have been 
much fuller than is contained in that Court’s 
judgment, and Sir Charles Sargent could 
never have prefgced the decision by premis- 
ing that “the Court considers it advisable 
to express an opinion.” Then, again, take 
the penultimate sentence in the judgment, 
where they use the words, ‘we thinn.’ The 
words ‘we think’ are, to my mind, conclusive 
evidence of the fact that the learned Judges 
of the appeal Court specifically refrain from 
coming to a deliberate decision on the second 
question in the suit. It is idle to speculate 
at this distance of time and without materi- 
als what may have been the object of their 
Lordships in recording their opinion. The 
question on whom the cnus lay, had been 
decided in one way by Mr. Justice Jardine. 
With that decision, the learned Judges of 
the Court of appeal evidently -disafreed. 
Again, the learned Judge in the Court below 
had come to a decision as to the nature of 
the property and that decision appeared to 
their Lordships of the appeal Court as based 
on insufficient evidence and under the cir- 
cumstances they seem “to ehave thought it 
desirable to guard agains? the possibility of 
its being assumed that the appeal Court was 
iu agreement with the lower Court on those 
points’ ; 

Mr. Inverarity relies on the word *there- 
fore" in the last sentence-as showing that 
the decree was reversed on both grounds. 
It appears to me quite clear that the word 
“therefore” is advertently used when the 
learned Judges say "We must, therefore, 
reverse the decree.” Read strictly in the 
light in which Mr. Inverarity asks us to 
read bhe last sentence, ib seems to me that 
the word "therefore" could not possibly refer 


to the first gscund which was considered. 


sufficient for the decision of the suit but 
refers only to the second ground and this 
reading would be manifestly wrong. Hav- 
ing very carefully studied the language of 
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the judgment of the appeal Court, I have 
come to a very clear conclusion that Kasam- 
bhai's suit was dismissed on the sole ground 
that he had no right to claim partition 
even of ancestral property in the hands of 
his father during his father's life-time. 
Against this judgment of the appeal Court, 
there was no further appeal to the Privy 
Couneil which leads to an inference, having 
regard to the magnitude of the property 
involved, that the plaintiff in the suit was 
probably advised that the finding of the Court 
on his right to claim partitign was correct, and 
that theother and larger question remained 
exactly where it was before. The appeal 
Court based their opinion as to the nature of 
the property expressly on the insufficiency of 
proof in this particular case, leaving it open 
to the parties to raise the question again, if 
able to adduce better proof at some futnre 
time. The contention that this question is 
res judicata between the plaintiff and his issue 
is also untenable on another ground. The 
fifth defendant was alive at the date of the 
suit but was not made & party to it. The 
father of the seventh defendant was also alive 
but was not made a party to that suit and 
defendant No. 6 was not then born. How 
could it be contended that the decision in a 
suit to which they.were no parties is birding 
onthem ? Itis, I think, futile to contend 
that they claim under their fathers or grand- 
father. A male memberofa joint and un- 
divided Hindu family becomes interested in 
the ancestral family property by reason of 
his birth and in Wasantrao Madhewrao v, 
Anandrao Ganpatrao (3), we have the deci- 
sions of our own appeal Court, confirmed by 
the Privy Council, that ason born ina joint 
Hindu family takes an interest in the property 
of that family by reason of his birth, and that 
his claim to interest in that property is based 
on his * own rights by reason of his .becom- 
ing & co-parcener in that family at his birth. 


In the course of the judgment of the Privy 
Council, delivered by Lord Robertson, their 
Lordships say: “It must be borne in mind 
on the assumption which is now made that 
the estate was ancestral, the respondent took 
at his birth a right in the estate independent 
of his father." Ifthe property in-the hands 
of the appellant is ancestral, defendants Ns. 
8to 7 have acquired therein an interest at 


(8) 6 Bom. L. R. 925, 
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-their birth quite indépendently of each other 
and; although there has been inconclusive 
litigation between the ^ appellant and his two 
sons as to whether the property was or was 
hot andestfal, the--other three defendants 
have had nothing- to: do with this litigation 
and they are óntitled 4o have the question 
whenever raised, tried and finally determined. 
-Why did not-the plaintiff rely on his conten- 
tion thab:the'elaitn-of his male issue “was 
es judicata and that they’ were -debarred 
from making any claim, in his‘plaint against 
the first two defendants, and why did he bring 
the other defendants in the Court and olain à 
declaration against them in this suitif he 
thought his present: contention was correct ? 
In no case can it, in my opinion, be success- 
fully contended that they are debarred from 
raising the question and estopped from claim- 
ing an interest in the property in the appel- 
lant’s hands, by reason of the previous liti- 
gation to which 1 have referred. 

Before leaving this point, I think it is 
necessary to say that after having carefully 
studied the two judgments of the Chief Jus- 
tice Sir Francis Maclean and Mr. Justice 
Banerjee in the case of Peary Mohun Muterjee 
v. Ambica Churn Bandopadhya (4), on which 
Mr. Inverarity has yelied very strongly, I do 
not see any reason or necessity to differ from 
the ‘conclusion arrived at, or to express any 
doubt as to the soundness of the reasoning on 
which the decision of the learned Judges is 
based in that case, as the learned Judge in 
the Court below has done. The facts there 
were very different from the facts in this case. 
The preliminary question as to the notice 
under the Bengal Municipal Act, as well as 
the questions on the merits, were both direct- 
ly and substantially in issue between the 

-game parties in a former suit and both those 
questions : were heard and finally decided by 
the Court. Although the suit failéd for 
want of notice, there was no question what- 
ever that the Court had fully gone into the 
merits of the case and pronounced a decision 
thereon and the Caleutta Court seems to me 
to have been indisputably correct in holding 
in a later suit between the same parties, that 
the matter as between them was res judicata. 
The facts here are quite different from the 
facts in that case and,as I have observed 
before, the question as to whether certain 


matters are or are not res judicata between 
(4) 24 C. 900, 
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eerlaiu parties mainly depends on the facts 
ánd ciroumstances surrounding each partion- 
lar case, 

I concur in the ‘finding of the lower 

Conrt on issue No. 14 and hold that the queg- 
tion as io- whether the property in the 
possession of the appellant, including the 
property he contracted to sell to Bai Awa- 
bai,is ancestral property belonging to the 
family or is his self-acquired property, 
although: directly and substantially in issue 
between the parties to a former suit, has 
not been heard and finally decided between 
the appellant ‘and the defendants Nos. 3, 4, 
-5,@ and 7 soasto estop those defendants 
from claiming to have the question tried 
and determined whenever properly raised. 
' This’ being’ so,” the next question that 
arises for the consideration of the Court is as 
to the frame of this suit. Was the appel- 
lant-plaintiff- entitled to maintain the suit 
and insist on its proceeding toa hearing 
and final determination in the shape in whith 
the suit appeared before Mr. Justice Beaman? 
Was it properly constituted, or was it bad by 
feason of miejoinder of causes of action or of 
parties, and so, objectionable on the ground, of 
muliifarionsness ? 


. Before discussing this question, I think it 
is necessary to express an opinion on a point 
on which Mr. Inverarity has laid much 
Stress, while arguing tbe appellant's case. 
The learned Counsel contended that when 
the plaint was amended, his client believed 
that the male su made no claim to the 
properiy.in his possesgion but that the added 
defendants were brought on the record mere- 
ly forthe safety of the purchaser. I feel 
considerable difficulty in accepting this: view 
that was pressed, upon us. I do not think 
the appellant could possibly have believed 
that not one of the five male members of his 
family were making any claim to the pro- 
perty and that they were all acquiescing in his 
contentions that the property in his 
possession was his absolute self-acquired 
properly over which he had an uan- 
fettered right of disposition and alienation.’ 
Tf he had believed that that was the 
attitude of his sons and grand-sons, he 
would have found a dozen easier and more 
convincing modes of satisfying the pur- 
chasers’ Solicitors than the one he adopted. 
The evidence on the record shows that 
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the appellant was trying to induce some 
at least of the members of hise family to 
make a declaration withdrawing their claims, 
and although he succeeded in sending one 
of his sons to Bai Awabai’s Solicitors he 
did not succeed in getting that.son to make 
a declaration abandoning all claims to the 
property in question. Although, again, he 
got his Solicitors to draft letters evidencing 
the, abandonment or absence of claim, he 
did not succeed in getting the sons and 
grand-sons to sign and pass such letters. Judg- 
ing from the previous litigation between 
himself and his sons, judging from the 
course of eyents which followed culminating 
in this litigation, judging from the course 
this . litigation itself has taken, it seems 
to me to be abundantly clear that the 
appellant’s male issue never at any time gave 
any indication of abandoning their conten- 
tions with reference to the nature of the 
property in the appellant’s possession or 
giving up the claim to be co-parceners in 
that property which they seem all along 
to have made, What appears to me to be 
a reasonable inference to draw from the 
procedure adopted by the appellant is, that 
he found that he had made a good bargain 
which was likely to fall through in con- 
sequence of the attitude adopted by the 
male members of his family. He tried to 
overcome this difficulty by getting them to 
withdraw their claim. Failing in his at- 
tempts, he must have been advised that he 
could not enforce the sale against the pur- 
chaser’s executors and hat his suit must 
fail, and as a last resort’ he brought his male 
issue into the suit in the hope of thereby 
atrengthening his hands. After the pro- 
longed litigation between him and his two 
sons, nothing seems to have occurred which 
teould induce the Court to believe that his 
sons had abandoned their claim to the extensive 
estate which the appellant owns. It is 
possible that Mr. 'Ahmedbhai may have 
‘hoped that he could induce his sons and 
grand-sons to -withdraw their objection to 
this particular sale and it seems likely 
that they might have done this if Mr. 
Ahmedbhai bad complied with their de- 
mands but I do not, think that they were pre- 
pared at any time to. abandon their conten- 
tion that they were interestd in the property 
in Mr. Ahmedbhai's bands and withdraw 
their olgim altogether. 
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It will thus ba seen that when the suit 
cama on before the learned Judge in the 
lower Oourt for hearing, he had before him 
two distinet sets of defendants. “The first set 
of defendants, the exeeutor and executrix 
of Bai Awabai’s Will, who did not disguise 
the fact that they were unwilling purchasers, 
were prepared to fight the plaintiff on the 
ground that he was not able to perform his 
part: of. the contract by making out a good 
title to- tha premises agreed to be sold free 
from all.elaims. Their Counsel has made 
no secret of the fact that his clients’ testatrix- 
purchased this property with the object 
of, eracting thereon a building for her 
residenes suitable to her wealth and position, 
that she having died the exeeutors were 
not willing purchasers but were nevertheless 
bound to carry out the contract and willing 
to do so, if the appellant could: make outa 
good title to the property, such a title as 
a Court would compel an unwilling purchaser 
to take. On the. other hand, we have a 
second, set of defendants who stoutly ohal- 
lenged the plaintiff's right to alienate tho 
real-estate in his possession without any 
necessity for doing so. They denied that 
the appellant was the sole or absolute owner 
of his property, they claimed an interast 
in that property as being the property whiot 
belonged to the family in which they were co- 
parceners, and they were there prepared to 
fight the question and to establish, if they 
could, that the property in Ahmedbhai’s 
hands was ancestral property in which they 
were all interested. 


The simple question before the Court ab 
the very outset, therefore, was, whether 
the plaintiff was entitled to maintain the 
suit as constituted and framed after the 
amendments. There were, without doubt, 
two gets of defendants and the reliefs prayed 
against these two sets were not the same. 
The plaintiff could unite in the same suib 
different sets of defendants, if the conditions 
laid down in Order I, rale 3, are fulfilled, 
and different eaüses of action against the 
same defendant ‘or defendants could only 


‘be joined in the same’ suit if the conditions 


of Order II, rule 3, are satisfied. hi 


The question of joinderof parties and of causes 


.of action in the same suit was argued very 


elaborately before me in the early part of 
1909 in the case of Umabai y. .Bhapu 
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Balvant (5) and in that case I have express- 
ed my views on this point very fully, and 
it seems io me unnecessary to discuss this 
question again in detail. Before different 
sets of defendants could be joined in the 
same suit or different causes of action united 
in one suit, two conditions must be fulfilled. 
first, the right to relief sought in the 
suib must arise against all the defendants 
- from the same act or transaction or the same 
series of acts or transactions and, secondly, 
some common question either of fact or law 
should arise against the defendanta, if sepa- 
rate suits were brought against such persons. 
It seems to me that this is à most glaring case 
of misjoinder of parties and of causes of ac- 
tion. The transaction which gives the plain- 
-iifls a cause of action against the executor-de- 
fendants is a transaction to which the other 
defendants are absolute strangers. They are 
no parties to the contract for sale. They 
have had nothing whatever to do with the 
transaction between the appellant and the late 
Bai Awabai, The transaction was solely be- 
tween the appellant and the testatrix of the 
first set of defendants. The plaintiffs cause 
of action against the executor-defendants is 
totally different from his cause of action 
against the other set of defendants. The 
relief he seeks aguinst the first two de- 
fendants has nothing whatever in common 
.with the relief he seeks against the other de- 
fendants. There is no common question 
either of law or of fact which would arise 
against the two sets of defendants, if separate 
suits were filed against them. If, for instance, 
the present suit was split up into two suits, 
there is nota single question which would 
arise in the suit between the plaintiff and the 
executor-defendants which would arise in the 
suit against the plaintiff and his male issue. 
In a suit against defendants Nos. 1 and 2 all 
that the defendants there woald hdve to 
prove in order to succeed was that the plain- 
tiff's male issues were making a claim and the 
plaintiff had not cleared that claim, 
Whether the claim was well founded or not 
did not matter to them. Ahmedbhai was 
, bound to clear that claim. And, conversely, 
“jn the suit between the plaintiff and his 
male issue, there would arise no question 
‘whatever @ither of fact or law which 
would even most remotely touch the exe- 
cutor-defendants. - If the application for the 
" (5) 11 Bom. L. R. 499; 3 Ind, Cas, 165 
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amendment of the plaint in this suib had 
been mad& to me as a Chamber Judge, I 
should have most unhesitatingly refused to 
grant it, and, if the application had been made 


.after service of summons and on notice to 


the first two defendants, I have not the 
slightest doubt that the application would 
not have been entertained for one moment. 
The suit as constituted was clearly bad on 
grounds of misjoinder both of ‘parties and of 
causes of action. I could understand the 
attitude of the second set of defendants in 
not wishing to take the point at the outset. 
They may have been eager’ to have the 
question of the nature of the property in the 
plaintiff's possession fought out and settled 
once for all. But I feel considerable 
difficulty in understanding the attitude 
adopted at the hearing by the first two de- 
fendants. Itisa matter of regret that the 
point was not taken at the very earliest 
opportunity and a specific issue raised and 
its adjudication insisted upon. Much valuable 
time, much money, and a great deal of 
energy would, I think, have been saved, if 
& specific issue as to whether the suit was 
or was not bad by reason of misjoinder of 
causes of action and of parties had been 
raised atthe first hearing and tried before 
launching into the merits. If the question 
of misjoinder had been raised and decided 
againsh the plaintiff, as I have no doubt 
it would have been, judging from the strong 
views expressed by the learned Judge below 
in the course of his, judgment, the suit 
would have comé io a most expeditious 
termination and muclf useless labour saved 
to the Court. Rule 10, sub-section 2 of 
Order I, gives the Court unfettered discuetion 
at any gtage of the proceedings either upon 
or without the application of either party 
to order that the name of any party im? 
properly joined whether as plaintiff or de- 
fendant be struck out, and I have no doubt 
if the case had been placed before the 
learned Judge in the light in which he sub- 


| sequently saw it, he would, without hesita- 


tion, have made an order striking out the 
added defendants and confining the suit to 
the original defendants and to the cause of 
action against them alone. I do not think 
this is a case in which the Court would have 
allowed the plaintiff to elect against which 
set of defendants he would proceed. After 
the inconclusive litigation which ended in 
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1889, the plaintiff seems never to have 
taken any steps whatever to settle definitely 
the disputes between him and his male 
issue and was quite content to leave it 
where it was, and it was only when he 
found that he was losing the advantage of a 
very profitable bargain that he raised the 
question again in this suit. The main object 
of filing this suit was, if possible, to enforce 
the sale against the purchaser and, if allowed 
to elect, I doubt whether he would have 
elected to proceed against the second 
set of defendants. His suit was not originally 
intended againstethe second set. It has been 
open to him during well nigh twenty years to 
file a suit to establish his contentions against 
his male issue which he has never chosen to do 
so and that strengthens my belief that, if he 
had been pat to his election, he would not 
have elected to proceed against the second 
set of defendants. Mr. Inverarity told us 
that, if he had been put to his election in the 
lower Court, he -would probably have 
elected to proceed against the second set of 
defendants and he assured os that if he 
was given his election now, he would cer- 
tainly make that choice. I could quite 
understand this attitude because in the light 
of fuller discussion that has taken place 
sinca the hearing opened before the learned 
Judge in the lower Court, the learned Counsel 
for the plaintiff must have realized that elect- 
ing to go on against the first two defendants, 
leaving the claim of the other defendants 
unsettled and outstanding, would be most 
futile. It is, however, “idle to speculate 
what may have happened. Inthe view I 
take of the matter, I am of opinion that, on 
the question of misjoinder baing raised or 
brought to the notice of the Court, the only 
proper order in this suit would have “been to 
direct that the names of the added defen. 
dants shouid be struck out and the case pro- 
ceed to a hearing as originally framed. - This, 
however, was not done, and Mr. Inverarity 
contends that the question of misjoinder was 
waived by the defendants and could not be 
taken by them at the very late stage at 
which it was taken, And, in support of his 
contention, he relies on rule 13 of Order I 
and rule 7* of Order Il. No doubt, these 
rules make it incumbent on the party object- 
ing to the constitution of a suit on grounds 
of non-joinder or misjoinder of parties or of 
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.-misjoinder of causes of action to take the 


objection at the very ‘earliest opportunity 
ani provida that any such objection not 
so taken shall be deemed to have been 
waived. The earliest opportunity which the 


` defendants had for taking this objection, 


was when they filed their written statements 
and defendants Nos. 1,2 and 3 have taken 
this objection in their respective written 
statements. No doubt, the learned Counsel 
who raised issues did not raise a distinct or 
specific issue with reference to the frame 
‘of the suit. I think such, an issue ought to 
have been raised on behalf of defendants 
Nos. l and 2 in any event. They were 
concerned merely with the question as .to 
whether they should or should not be com- 
pelled to complete the purchase by their 
testatrix, and they realized the difficulty 
created by the plaintiff by joining the other 
defendants and protested against the same 
in their written statement. I think, under 
the circumstances, it was extremely desir- 
able that a specific issue should have been. 
raised and pressed upon the Court for early 
adjudication. However, we must take the 
facts as they are. No issue was raised and 
the Court was not asked to come to any deter- 
mination on this point till a very late stage 
of‘ the proceedings. Does that amount toa 
waiver on the part of the defendants? 
Whey I say defendants, I am more particn- 
larly referring to defendants Nos. 1 and 2. 
As I observed bafore, it is possible that the 
other defendants may not have desired to 
raise the question and may have been anxious 
to fight the plaintiff on the merits of the 
question hehad raised in thesuit againstthem; 
but defendants Nos. land 2 were vitally 
interested either in putting an end to this 
litigation against them or in compelling the 
plaintiff to restrict his suit to the simple 
question of specific performance against 
them. We were assured at the hearing that 
it was never the intention of the defendants 
Nos. 1 and 2 to waive this question, and, 

judging from the circumstances of the case, 
it is nob possible to believe that they could 
have intended to waive their objection which 

they had made in their. written atatement, 

Bayond the fact that the learned Counsel 

appearing for them did not raise a specitic 
issue on this point, there is nothing to'load 
the Court to come to the conclusion that the 


£94. 
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defendants Nos. 1 and 2 either intended to, or 
did actually waive, their objection to the 
frame of the suit. 

Although it has beerthe practice of these 
Courts "to allow the defendant's Counsel to 
raise issne soon after the pleadings are read, 
it must be remembered that the duty of 
framing and recording issues is cast by law 
upon the Court. Rule 1 clause 5 of Order 
XIV provides that at the first hearing of 
the suit “the Court shall. ascertain 
upon what material proposition of fact or of 
law the parties are at variance and shall 
thereupon proceed to frame and record the 
issues . . . . . " The practice of framing 
issues in the first insbanco, as suggested by 
Counsel for the defendants, has been of very 
old “standing in our Courts, and I believe it 
originated in the assumption that the defen- 
dant’s Counsel would be the one person best 
qualified to assist the Court by stating in the 
form of issue the material points on which 
the parties are at variance. Defendant’s 
Counsel, however, is under no obligation to 
raise or frame issues. He is only bouud to 
give such information to the Court on hehalf 
of his client as may be necessary to form 
a correct appreciation of the disputes and 
differences between the parties; and I-do not 
think that any: omission on his part, when 
suggesting issues to the Court, ought to pre- 
judice his clients to the extent of holding 
that they had waived, what appears to me 
to have been, & most conclusive objection 
against the constitution of the suit. But, as- 
suming for the purposes of argument that all 
the defendants waived their objections to 
the frame of suit on grounds of misjoinder 
of ‘parties and causes of action, it was 
still open to the Court to take the 
objection ab any time on its own initiative. 
For this there is very clear authority: Green- 
wood v. Ohurchill (6). It appears that in that 
case an objection was taken that the suit was 
multifarious and it was contended on behalf 
of the plaintiff that the authorities showed 
that the objection of multifariousness could 
not be taken at the hearing. The Master of 
the Rolls met this objection by saying’ that 
so far as the defendants were concerned, they 
ought to have raised their objections by their 
answer, but, „though the defendants were pre- 
cluded from raising the objection at the hear- 
ing, the Court itself would take the objection, 

(6) (1883) 1 M: & K.-669. - 
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if it thought fib to do so, with a view to the 
order and regularity of its proceedings. 

In thé present case it is admitted that the 
learned Judge, as soon as he realized the 
real nature of the respectiva contentions of 
the parties, repeatedly suggested to the 
learned Counael for the plaintiff that he should 
proceed either against the first or against 
the second set of defendants. The learned 
Judge below, in the course of his judgment 
says: ‘The Court suggested that the plain- 
tiff should abandon his claim against theexecu- 
tors and proceed, if he could, against his male 
issue or leave them out altogather and keep 
the narrow issue between himself and the exe- 
cutors but Counsel refused to adopt any sug- 
gestion of the kind.” 

Of course, Coittgel is not under any obliga- 
tion to accept a mere suggestion of the Court 
but all Counsel appearing before a Court are 
bound to obey its ruling and it seems to me 
that it was a pity that whenthe learned Judgé 
found that his suggestions were not accepted, 
he did not stop the further progress of the case " 
there and then and exercise the powers "Gon 
ferred on him by making an order under rule 
10, clause 2 of Order I, striking out the added 
defendants and confining the further hearing 
to the questions arising in the suit as batween 
the plaintiff and the first two defendants or by 
making useof the very wide discretionary 
power conferred on the Court by rule 6 of 
Order II. The learned Judge, however, al- 
lowed himself to be persuaded to complete the 
record by allowing all parties to put in all 
documentary and grale evidence before the' 
Court. The want of decisive action entirely 
due to the good nature 'of the learned Judge 
had made it possible for the learned Counsel 
for the plaintiff to make a grievance Before 
the appeal Court and has enabled him to com- 
plain that he had not been given his election. 


I have carefully perused the whole of the 
judgment of the learned Judge in the lower 
Court and from that I gather that he has re- 


fused to adjudicate on all points of difference ~ : 


between the plaintiff and the second set of 
defendants and held that the plaintiff was not 
entitled to a decree for specific performance 
against the first two defendants and dismissed 
the whole suit with all costs of the plein: 
tiff. 

We are asked in appeal to hold that the 
order dismissing the suit is erroneous that 
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there has been no misjoinder of parties 
or causes of action, that if thelearned Judge 
was of opinion that there was misjoinder, he 
should have permitted the plaintiff to elect, 
and that in any event the dismissal of the 
Suit as against defendants Nos. 3 to 7 was un- 
justifiable. 


The appeal was argued before us on the 
understanding that if we came to the conclu- 
sion that the dismissal of the suit against both 
sets of defendants was erroneous, we should 
then either remand the suit for final adjudi- 
cation as between plaintiff and defendants 
Nos. 8 to? to*the learned Judge who heard 
the suit or weshould proceed to adjudicate 
upon those matters ourselves on the materials 
that are before the Court. Iam very clear- 
ly of opinion that the learned Judge was per- 
fectly correct in the conclusion to which he 
has arrived in his judgment. It is unfor- 
tunate that he did not technically follow the 
procedure laid down by the Code and make 
his orders at the proper time instead of post. 
poning the same till he delivered his judg- 
ment. Section 99 of the Civil Procedure Code, 
however, provides that no decree shall be re- 
versed nor shall any case be remanded in ap- 
peal on account of any error, defect or irregu- 
larity in any proceedings in the suit not affect- 
ing the merits of the case. 


Now, in this case the merits are not, in my 
opinion, in the least affected nor is the plain- 
tiff in the slightest decree prejudiced because 
Mr. Justice Beaman did not, in the course of 
the hearing, specifically do what he has done 
in his judgment. In he first place, as I have 
stated above, ib is to my mind perfectly clear 

' that there was a distinct misjoinder of defes- 
danfs and of causes of action. Although I 
fail to appreciate the distinction whieh Mr. 
"Lowndes tried to press upon us by insisting 
that this was noh merely a question of proce- 
dure but was more a rule of equity, .thab 
claimants to property should not be joined in 
a suit by the vendor for specific performance 
against his purchaser, I am willing to 
concede that if by relying on a rule of equity 
he intended to assert that Courts of 
equity have steadfastly refused to allow a 
simple. suit* for specific performance to be 
converted into &  complieated litigation 
between the plaintiff. and the other parties 
claiming adversely to- him or setting up 
an interest of their own in the premises 
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in quostion, the learned Counsel is perfectly 
correct. 

Whatever differences of opinion there 
may have,been as to what are proper parties 
to be joined ina suit and what causes of 
action can be combined in one suit, as far as 
other classes of cases are concerned, there is 
no doubt that in cases for specific perfor- 
mance of sale or purchase of property, the 
Courts have uniformly refused to allow par- 
ties other than those who are parties toa 
contract to be joined in the suit. 

In Mole v. Smith (7) jhe Lord Chancellor 
Lord Eldon erystallizes the practice of the 
Court in the following words: “I apprehend 
that when a bill is filed for a specific perfor- 
mance, ib should not be mixed up with a 
prayer for relief against other persons claim- 
ing an interest in the estate. If there was 
a title in other persons that the plaintiffs 
were bound to get in, they should have filed 
a bill fora specific performance only, and 
should have fortified the defects of their 
title by sach mode as they could, so as to be 
able to complete it by the time when the 
contract would have to be enforced.” 

Iu Taster v. Small (8), the Lord Chan- 
cellor, Lord Cottenham, refers to the case of 
Mole v. Smith (7) with approval and fol. 
lows it. In the course of his judgment he 
says: “It is not disputed, that, generally, 
to » bill for a specific parformanne:of«n. con- 
tract of sale, the parties to the contract only 
are the proper parties ; and when the ground 
of the jurisdiction of Courts of equity in 
suits of that kind is considered, it could not 
‘properly be otherwise,” and, after referring 
to Mole v. Smith (7), the Lord Chancellor 
goes on to say: “Ibis to be regretted that 
this opinion will prevent the parties from 
having the question between them so effec 
tively decided as it might obherwiso have 
beer; but I cannot, to avoid an inconvenience 
ina particular case, sanction a proceeding 
which I consider to be inconsistent with the 
rules of pleading and which, if recognised, 
might lead to much difficulty and confusion 
in the proceedings of the Court." 

I do mot think any further authority is 
necessary to emphasize the fact that the 
second se& of defendants ought never to 
have been brought on the record in this 
suit and ought to find no place whatever 


(7) (1882) Jac. 490 at p. 494, 
(8): (1837) 3 M. & C. 63, 6 Sim, 03355 L. J. Ch. 321, 
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in a suit for specific performanca against 
the first set of defendants, and I am perfectly 
certain that if the case had been presented 
to thelearned Judge below in the light in 
which he subsequently saw it, he would have 
undoubtedly exercised the powers vested in 
him either under rule 10, clause 2 of Order 
I or rule 6 of Order II by immediately order- 
ing the names of the last five defendants to 
be struck out from the suit and restoring the 
suit to the form in which it was originally 
filed. 

Rule 6 of Order Il is part of English 
Order XVIII, rule 1, and it is to be noticed 
that in adopting the rule, the last words 
“for the separate disposal thereof" are omit- 
ted, so that it gives a much wider discretion to 
our Courts and allows a Judge, when he 
finds even in cases where there may be no 
technical misjoinder of causes of action but 
where nevertheless two causes of action are 
joined in one suit and if it appears to the 
‘Court that the two causes of action could 
not be conveniently tried or disposed of al- 
-together, to make such order as may be ex- 
pedient, It is quite clear to my mind that 
+he learned Judge has in fact dealt with the 
suit by treating it as originally filed and 
ordering that it should stand dismissed as 
against the other defendants. 

The only other question that remains to 
consider is, whether the- dismissal of the 
suic as against ‘the first two defendants 
is correct ‘or not. Mr. Inverarity has, as 
usual, been perfectly candid with us and he 
has admitted before us that, apart from his 
contention that the question of title is res 
yudicuta and that a Khoja father is entitled 
to alienate his property, even thoagh ancest- 
ral, and that the other defendants are now 
before the Court, the plaintifi’s title to the 
‘premises sold would not be such as he 
could enforce an unwilling purchaser to 
take. . 

The question of res judicata has been 
decided against the plaintiff in the lower 
Court and I concur in that decision. The 
other contention that a Khoja father is 
entitled to alienate his property, even 
though ancesiral, has never been pleaded. 

The plaintiff bas never conceded the 
possibility of the property in his possession 
‘and more especially the property contracted 
to be sold, being ancestral in his hands, 
and the. trial of the question of the right 
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set up on behalf of the Khoja father would, 
I think, take as much time as the other 
questions between the plaintiff and his male 
issue. "The learned Counsel for the plaintiff 
has also argued that the plaintiff having 
been in adverse possession against his male 
issue during the period specified in Limita- 
tion Act his issue are now debarred from 
making any claim to that property. 

The question of adverse possession jas 
been dealt with by the learned Judge below 
and decided against the plaintiff. Aud in 
the grounds of appeal this point has never . 
been taken. The plaint again makes no men- 
tion whatever of this plea, and adverse 
possession has never been pleaded against the 
other defendants. Every one of the questions 
between the plaintiff and his male issue are 
fraught with a great many difficulties. The 
previous litigation lasting from 1884 to 1889 
‘was inconclusive, and having regard to the 
magnitude of the estate in the plaintiff's 
possession and the embittered feelings which 
evidently exist between the plaintiff and his 
Sons and grand-sons, ib is quite clear that 
litigation to settle the disputes between him 
and them with reference to this property 
would be both prolonged and embittered and 
would spread over many years, and no Court 
would compel the purchasers of one of the 
properties in dispute between ‘these parties 
to wait till those disputes are fully settled, 

It was urged before us that if the lower 
Court’s decision stands and if we affirm the 
same, it would paralyze the plaintiff's hands 
‘and he would be tinable to deal with the 
many properties whichehe owns. Whatever 
effect our decision may have on the plaintiff's 
ability to deal with his properties, we cannot 
allow considerations of that kind to influence 
our judgment in considering the plaintiff's 
case against the first two defendants. The 


-plaintiff had all this time since 1889, when 


he could, if he had desired, have got his 
possession defined by legal proceedings 
against his issue. He has chosen to lie by 
and do nothing daring allthese yeara. He 
cannot now be heard to say that he would be 
prejudiced in dealing with the property, un- 
less he is allowed to establish his contentions 
against his issue in this suit. “He ought to 
have considered his position and considered 
ihe attitude of his sons and grand.sons before 
he entered into contract for the sale of his 
property. He contracted to make out a good 


Vol. xii] 


AHMEDBHAI t. DINSHAW. 


title free from all incumbrances and claims 
whatsoever. That he has failed to do. 
There are claims against this property and 
even if he is finally able to establish that 
they are unfounded, ib would still take him 
many years and prolonged litigation to do it; 
and ib would be both inequitable and unjust to 
ask the purchasers to wait till he has litigated 
with the elaimants and established his title. 

Ufider these circumstances, I hold that the 
learned Judge was perfectly correct in dis- 
missing the suitagainst the executor-defen- 
dants and refusing to order specific perfor- 
mance of the plaintifi’s contract with Bai 
Awabai. 

The conclusion to which I have arrived is 
that the order of the lower Court dismissing 
the suit wholly and againsb all defendants 
should be affirmed. In this conclusion 
my learned brother concurs, though in one 
of the points involved in the case not affect- 
ing the result, I have the misfortune to differ 
from him. 


The learned Judge below has thrown the 
whole costs of the suit on the plaintiff. We 
are unable toconcur in the justice of that 
order. Tam quite aware that the order as to 
costs is one of discretion with the Judge hear- 
ing the suit, and I am quite cognizant of the 
fact that ib is the settled practice of the 
‘appeal Court never to interfere with the 
Judgé below in his order as to costs unless 
the order offends against some well-recognized 
principle or unless the appeal Court feels 
that it would be unjust to *the party against 
whom it is made if the order be allowed to 
‘stand. I-feel sure that the learned Judge 
who made the order would himself have made 
‘a different order, if the question of costs had 
been argued before him fully and his atten- 
‘tion drawn to the hardship of the order 
‘directing the plaintiff to pay the whole of the 
costs of the prolonged hearing before him. 
No doubt the plaintiff was liable to pay the 
costs of both sets of defendants up to a cer- 
tain stage of the hearing. He filed & suit 
against the executor-defendants and failed. 
He brought in the other defendants and 
they were dismissed from the suit. The 
question of r& judicata was a proper question 
to argue before the Court and it was argued 
at the right time. The plaintiff was bound 
to pay all the costs of both sets of defendants 

-up to the time the learned Judge delivered 
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his jadgment on the point of res judicata. 
After that, I think, ifthe defendants had 
done what they were bound, in our opinion, 
to do, and raised the question of misjoinder of 
parties and of causas of action and the ques- 
tion of executor-defendants’ liability to per- 
form the contract specifically had been 
argued, the hearing of the snit would not 
have taken more than one full day. The 
order as to costs, that, under the circum. 
stances, would have been just one, would have 
been to award to both sets of defendants 
their costs up to the time When the Court de- 
cided the question of res judicata and the 
costs of one full day after that. All other 
costs all parties ought to have been left to 
bear themselves. I feel that in the interests 
of justice it is imperative that we shculd 
vary the order of the lower Court as 
to costs in the manner I have indicated 
above. Subject to that variation, we dismiss 
the appeal and direct the appellant to pay the 
respondents’ costs of this appeal. 

Robertson, J. —I coreur in the conclusion 
arrived ab by my learned colleague, but 
on somewhat different grounds. I think it 
desirable, therefore, to state shortly my views 
on certain points. 

I ¢oncar in the finding as to res judicata 
and in general in the reasoning on which 
that finding is basad. Iam unable, however, 
to cóneur with Mr. Justice Davar on the 
point of waiver by the defendants of their 
objections to the frame of the suit, both 
as to misjoinder of parties and of causes of 
action. I find it impossible to hold that these 
objections were not waived by both sets of 
defendants. 


As to the second set Mr. Raikes, on their 
behalf, stated with great candour that he 
was, even now, anxious, not merely pre- 
pared$ to fight out in this suit the questions 
arising between his clients and the plaintiff ; 
aud it is evident that he was all alone most 
anxious to do so. Clearly, so far as lay in 
their power, the defendants, other than the 


first and second defendants, have waived 


any objections as to misjoinder. As re~ 
gards defendants Nos. land 2 Mr. Lowndes 
has stated most positively that he did not 
argue that there was a misjoinder, but that 
under the rule of equity the title could not 
be forced on his clients whether the re- 
maining defendants were or were not parties 
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to the suit. Jt is only fair to him and to 
his clients to put on. record that he added 
that the objection which he took, though 
not grounded on misjoinder, came to the 
same thing. It is clear from the statements 
of their Counsel made in the course of 
this hearing and from the record of the 
Court below, that this attitude was de- 
Jiberately taken by and on behalf of the 
defendants Nos. 1 and 2, from the outset 
of the hearing in the Court of first in- 
stance. It was for this reason, I under- 
stand, that no igsue as to misjoinder was 
specifically raised, it being considered not 
to the interest of the defendants Nos. 1 
and 2 that the suit should be more or 
less summarily disposed of on a point of 
procedure, Under these circumstances, ib 
appears tome that the objections on these 
grounds must not only be deemed to 
have been waived but that they were 
deliberately and intentionally waived, and 
further are not now taken by either set 
of defendants, The defendants Nos. 3 to 
7 are anxious to have their disputes with 
the plaintiff settled in this suit; the de. 
fendants Nos. land 2 do not, so far as I 
can gather from the arguments addressed 
to us, invite us even now to dispoge of 
the case under Orders I and II of the 
Code. They rely on the alleged rule of 
equity that where there are adverse 
claimants, 7. e. Glaimants adverse to the 
vendor-plaintiff, whose claims are not 
purely illusory or manifestly unmaintain- 
able, the existence of such adverse claims 
entitles the defendant-purchaser to a decree 
in his favour in a suit for specific per- 
formance. It may be that that conten. 
tion is sonnd. But that does not, in my 
opinion, entitle the defendant-purchaser to 
waive his -objection to the’ misjoinder of 
parties and causes of action, as I* have 
held the defendants in this case have 
done, and then when- the very evil to 
&void whieh the rule of equity has been 
framed, has resulted, to turn round and 
say at the very end of a Jong and costly 
litigation, that: the claim ef the plaintiff 
is bad; because by arule of equity he, the 
-défendant-parchaser, could not be compelled 
' to do what he has deliberately chosen to 
do, namely, to wait until a claim not 
obviously illusory has been inquired into. 

‘I: agree with my learned -colleague that 
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the rule of equity relied on. by the de- 
fendantse Nos. land 2 only exists to the 
extent indicated by him in his judgment 
which I have had the advantagé of perus- 
ing. 

In my opinion, the cases cited show that 
Courts of Equity in England’ have been ko 
clearly conscious of the evils that would 
result from allowing the procedure to be 
adopted that was adopted in this, case, 
that they have laid it down as a principle 
that it should rot be permitted, and that 
those Courts do interfere and prevent its 
being done even when the parties themselves 
do not take the objection. Bub none the 
less is the objection grounded on the 
misjonder of parties and of caases of action. 

If the views above indicated are correct, 
it would follow that the learned Judge in 
the Court below was justified in holding 
that there had been a misjoinder although 
the point was not taken by any of the 
parties before him. Rule 10 sub-clause 2 
of Order I is clear as to the power of the 
Judge to strike out parties improperly 
added. It is to be noted, however, that 
this power has only recently been conferred 
upon the Judge, who under the old Code 
could only do so on the application of a party 
to the suit* 

Wide powers (not limited to any stage of 
the suit) are also given to the Judge, under 
Ortter IT, rule 6, in the case of misjoinder of 
causes of action. EET 

It was urged by the appellant that the 
necessity of takifg .Such objections at the 
earliest possible moment applied with equal 
force to the Judge as to the parties ; but the 
words “at any stage of the proceedings” in 
Order I, rule 10, sub-clause 2, sufficiently 
answer that contention. so far as misjoinder 
of parties is concerned ; and as regards Order 
TI, rnle 6, it is nob- shown that it definitely 
appeared to the Court thatthe causes of ac 
tion coula not conveniehily be tried together 


-until Mr. Lowndes was stopped in the course 


of his argument. 

It was further urged in this katadah 
that it was the duty of the Court and not of 
Counsel to frame issues. But the preliminary 
duty of the Judge is to ascertaih upon what 
materia! propositions of fact or of law the 
parties are at variance. Inthe Bombay High 
Court, so far as 1 am aware, it has always 
been the practice for the defendant, afler the 
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Yeading of the pleadings, to suggest to the 
Court the issues which he desires raised. 
"Thesé are generally recorded by the presiding 
Judge, with but slight modification. The 
plaintiff then similarly suggests any issues 
lie wishes raised or takes such objections as 
‘he may consider advisable to the issues raised 
by the defendant or to their form. It is in 
this way that in this High Court the Judge 
ascerjains upon what mater ial propositions of 
fact or of law the parties are at variance. It 
is, no doubt, due to the fact that these Courts 
cau and do rely on the assistance of an able 
and highly traimed Bar, that the provisions of 
Order I rules 8 and 4 have for all practical 
purposes dropped out of use. Unless the 
provisions of these rules are to be revived in 
practice it would be asking too much of the 
presiding Judgeto expect that he should, on 
a mere perusal of the pleadings, bein a better 
position to determine the points in issue than 
the Counsel engaged in the case. In this 
particular instance it would, in my opinion, 
have been impossible for the learned Judge in 
-the Court below to ascertain from the issues 
as framed that there was any dispute between 
the parties as to misjoinder of causes of ac- 
tion or of parties. It is evident from the 
judgment now under our consideration that 
as soon as the true position becamé evident to 
him, the learned Judge, in effect, exercised 
the discretion vested in him under the 
Code. ` 
It may be that in the difficult circumstances 
in which the Court:was,placed that a different 
exercise of that discretion *would have been 
advisable: Courts of appeal have always 
been'reluctant, and rightly so, to interfere in 
such pases, unless thelower Court has mani- 
festly exercised its discretion on an erroneous 
view of the facts or theulaw. The’ course 
‘pursued by the lower, Court has, in its essen- 
tials, though not in its form, met with the 
approval of my learned colleague, and I do 
nob desire to express any dissentient opinion 
upon such & point, 

After the decision of this appeal the re- 
spondents Nos. 3 to 7 applied for a review of 
the order as to costs. A rule nisi was grant- 
ed on the 3rd March 1311. 

Davar, J —%n this appeal we left the decree 
of the lower Court dismissing the sait 
undisturbed but varied the order for costs 
made by the learned Judge below who heard 
this suit, 
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Our judgment explained the circumstances 
- under which we affirmed the decree of dis- 
missal and the reasons which led us to do so. 
We felt, however, that the order as to costs 
was one that called for our interference, and 
we accordingly varied the decree with refer- 
enee to costs. This wedid deliberately and 
after much anxious consideration. 

After we delivered our judgments, an 
application was made to us to re-consider 
that portion of it which related to the costs 
of respondents Nos, 3 to 7, and, on the 3rd of 
March 1911, we granted arule nisi on the 
application of Mr. Raikes "calling upon the 
plaintiff to show cause why the order as to 
costs so far as respondents Nos. 8 to 7 were 
concerned should not be reconsidered or re- 
viewed. 

This rule has been very fully and elaborate- 

It must be remembered, 

in the first instance, that this was not rasrely 
an appeal against costs but was an appeal 
against the whole decree and one of the 
grounds of appeal was that the order of the 
lower Court as to costs was improper. In 
the course of bis argument, the learned 
Counsel for the applicants has relied on both 
English and Indian cases, and argued that 
we, gibting as appellate Judges, ought not to 
have interfered with the discretion of the 
learned Judge who heard the suit in the 
lowen Court and that we ought to have left 
the order for costs undisturbad as we affirm- 
ed the decree of that Court. 

We think it desirable to point out that, 
whereas the powers of the Appellate Court 
with reference to appeals on costs in England 
are governed by statutory provisions, the 
Appellate Court in India is absolutely 
unfettered, and where an appeal 
lies there is no exception made with reference 
to that part of the decree which deals with 
costs.” 

` Section 96 of the Civil Procedure Code 
provides that an appeal shall lie from every 
decree passed by any Court exercising 
original jurisdiction to the Court authorized 
to hear appeals from the decisions of such 
Court; and section 107 provides that the 
Appellate Court shall have the same powers 
and shall perform as nearly as may be the 
same duties as are conferred nd imposed 
by this Code on Courts of original jurisdic- 
ticn in respect of suits instituted therein. 


Order XLI, rule 33, further provides that. 
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ihe Appellate Court shall have power to 
pass any decree and make any order 
which ought to have been passed or 
made and to pass or make such further or 
other decree or order as the case may require. 

These provisions of the Civil Procedure 
Code make it abundantly clear that the 
Appellate Courts in India have the fullest 
power and the widest discretion to alter, 
vary or reverse any portion of a decree 
under appeal including the portion that 
deals with costs. In spite, however, of these 
powers, in practice, our Courts have as a 
rule refrained frem interfering with the 
discretion of the lower Court on questions 
respecting costs except only under special 
circumstances. The only ground on which 
Mr. Raikes has pressed us to re-consider or 
review our order for costs and restore the 
original order is that the learned Judge in 
the lower Court having, in the exercise of 
his discretion, made the order for costs, we 
ought not to interfere as it did not infringe 
or violate any settled principle and was 
not made under any misapprehension of 
facts or on the misapplication of any parti- 
cular rule. Both the English and the 
Indian authorities, however, which lay down 
the rule that the Appellate Court ought not 
to interfere with the discretion of the lawer 
Court, also lay down the qualification that 
the appeal Court will interfere if it is satisfi- 
ed that the learned Judge has not exereised 
his discretion. 

In Bew v. Bew (9) Lindley, M.R., in the 
course of hig judgment, observes that the 
correct conclusion to which the Court has 
arrived was that if the costs were in the 
discretion of the Judge, the Court of appeal 
will assume that the Judge exercised his 
discretion, unless it is sotisfiel that he has not 
exercised his discretion. 

In Ranchordus v. Bat Kasi (10) Chief 
Justice Bayley, with whom was sitting Mr. 
Justice Farran,in the course of his judg- 
ment, after considering a large number of 
English authorities, says; The principle 
to be deduced from these decisions is that 
appeal Courts should interfere with the 
exercise of discretion by the lower Courts as 
to costs where there has been any misappre- 


hension of facts, or violation of any estab- 
(9) (1899) 2 Ch. 467 at p. 472; 68 L. J. Ch. 657; 81 
L. T. 284; 48 W. R. 124. 
(10) 16 B. 676, 
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lished principle, or where there has been mo 
real eaercise of discretion at all.” 

This ĉase is cited with approval by 
another Appellate Bench consisting of Sir 
Charles Farran and Mr. Justice Strachey in 
the case of Khushal v. Punamchand (11). 
The Chief Justice there says: “Jt is object- 
ed that there cannob bean appeal upon the 
question of costs ; but though an Appellate 
Court is averse to interfere with the discre- 
tion of a Judge of first instance in awarding 
costs, and'srarely, if ever, exercises its 
power, except in cases in which some ques: 
tion of principle is involved and the principle 
has been violated, the Civil Procedure Code 
does allow of an appeal from any part of 
a decree including the award of costs. This 
was decided in Ranchordas v. Bo? Kast (10). 
The law upon this subject is, we think, 
correctly laid down in the judgment of 
Bayley, Chief Justice, in that case.” 

In a later case, Parshram Bhawoo v. 
Dorabj Pestonji (12) Sir Lawrence Jenkins 
sitting with Mr. Justice Candy, follows the 
principle laid down ia Bew v. Bew (9) and 
holds that where costs are in the discretion 
of & Judge, the Appellate Court will assume 
that the Judge has exercised his discretion, 
unless it is satisfied that he has not exercised 
his discretion. 

In this case we have no hesitation what- 
ever in holding that the learned Judge in 
making his order for costs, has nob exercis. 
ed his discretion, and the circumstances under 
which the hearing of the case came to a 
conelusion before him, “and the cireumstances 
under which the learned Judge delivered 
his judgment, leave no doubt in our minds 
that he had no opportunity whatever of con- 
sidering the question of costs. If we had felt 
that Mr, Justice Beaman had an opportunity 
of considering the. question of costs and 
that he had made the order after con- 
sideration and in the exercise of his discre- 
tion, we might have hesitated in interfer. 
ing with his order. It is admitted before 
us that the question of misjoinder of parties 
and causes of action, which Mr. Lowndes 
insisted on calling a violation of a rule of 
equity, was raised by him after the 
whole evidence had been recorded and 
weeks had been spent at the hear- 


ing of the suis and that only when 
(11) 22 B. 164, 
(12) 2 Bom. L. R. 254. 
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he came in to reply on behalf of defendants 
Nos. land 2. As soon as the objection to the 
eonstitution of the suit became clear to the 
learned Judge's: mind, he expressed very 
strong views in favour of Mr. Lowndes's 
contention, and on his suggestion that the 
plaintiff should elect to proceed against 
either the one or the other set of defendants 
not being accepted, he heard Mr. Inverarity 
for the plaintiff. Judgment was reserved 
and we were told that Counsel expected that 
the learned Judge would first decide the 
question as to whether the constitution of 
the suit was bad or not and then ask the 
plaintiff to elect against which set of defend. 
ants he would proceed. It was stated to us 
that, instead of doing this, the learned Judge 
delivered his judgment dismissing the suit 
and making the 
Nothing was said and not a single argument 
was addressed to him on the question of 
costs, It seems the only point to which his 
Lordship's attention was directed was as to 
the provisions of certain costs separately 
incurred by the third respondent for a short 
time during which he had appeared by a 
separate set of Solicitors and that, too, only 
when the minutes of the decree were spoken 
to. Mr. Justice Beaman has written a long 
and most exhaustive judgmént in which he 
has discussed almost every point argued 
before him, but the whole of that judgment 
does not contain one single sentence as to 
costs. In one place in his judgment he 
observes that if the proper question had 
been raised by the defendants, the case 
wonld not have taken ae many hours as it 
took days in hearing. In another portion 
he observes that the case, 
ducted before him, would have been over in 
a couple of days. In our opinion the defen- 


dants were wholly responsible for the pro-. 


longation of the hearing in the lower Court, 
which in the end proved so futile, We felt 
and we feel that such an order would never 
have been made by the learned Judge, if he 
had been invited to exercise his discretion 
in the lower Court. 

In the course of the judgment which I 
delivered, I have stated that it was the 
settled pracfice of the appeal Ccurt never 
to interfere with the Judge below in his 
order as to costs, unless the order offends 
against some well-recognized principle or 
anless the appeal Court feels that it would 
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costs follow the event. 


if rightly cone, 
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be unjust to the party against whom it is 
made, if the order be allowed to stand. 

Mr. Raikes has argued that the authorities 
do not support the latter proposition. In 
other words, the argument was that an order 
for costs is always discretionary with the 
lower Court, that when the lower Court 
makes that order, it must be presumed that 


“the Court made it in the exercise of its dis- 


cretion and that the appeal Court must re- 
frain from interfering with that order, how- 
ever strongly it may feel that the order is 
unjust to the party against whom it is made. 
We are nob prepared to accede to this argu- 
ment. In India, the Appellate Court is in- 
vested with the fullest power to alter, vary, 
amend or reverse any portion of the decree. 
under appeal including that part which deals 
with costs. And, although the Appellate Court 
may in practice impose upon itself certain 
limitations, we cannot think any Appellate 
Court, having the power to reverse or revise 
an order, would stay its hands if it felt that 
the order was an unjust one, 

An this case we felt very strongly that the 
order as to costs did require our interference.. 
We feel convinced that in making that order 
for costs the learned Judge below had no op- 
portunity of exercising his discretion, and, 
therefore, we were entitled to interfere, with 
the order and vary it in the manner which ap- 
peared to us most just. e . 

We discharge the Rule and direct re- 


spondents Nos. 3 to 7 to pay the plaintiff's. 
costs thereof. : 

Attorneys for the Appellant: Messrs. 
Thakurdas & Co. 
: Attorneys for the Respondents: Messrs. 


Shroff Dinshaw and Dharamsey and Pestonjt 
Rustim and Kola. 





(s. c. 4 Bur. L.T. 135), 

LOWER BURMA CHIEF COURT. 
SEcoxp Cuin Appeat No. 322 or 1909. 
February 16, 1911, 

Present: —Mr. Justice Hartnoll. 

Haji FAKIR MAHOMED- —PriAINTIFE — 

“APPELLANT 
. versus 
AGA MAHOMED ALLI AND ANOTHER— 
DsreNDANTS— RESPONDENTS. 
Sale. in eaecution—Effect o] sale—Altachment—Pro» 
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FAKIR MAHOMED V. AGA MAHOMED ALLI, 
perty agreed tobe sold before attachment—Receipt of 
consideration—Priority—Vendee— Auction purchaser— 
Will— Property bequeathed by Will—Power of devisee to 
deal with property before obtaining Letters of Adminis- 

tration. 

Certain property was bequeathed to A. by Will. 
Before obtaining Letters of Administration to the 
estate of the deceased, A. agreed to sell the property 
to B. and received ‘the full consideration. The 
execution of the conveyance was postponed till 
Letters of Administration were obtained. Mean- 
while the property was attached in execution of a 
decree against A., put up to sale and purchased by C. 
who thereupon sued for possession of the property: 

! Held, that C. was not entitled to oust B. What C. 
purchased at the auction sale was the right, title and 
interest of A. in the prpperty and after the sale C. 
stood in the shoes of A. The right of B., who had 
paid the purchase-money before the attachment and 
was in possession, could not be defeated by the 
auction sale. 

; As the property was bequeathed to A. by Will, he 
had the power to deal with it before he obtained 
Letters of Administration. 

Sit Pi v. Ma San, 5 L. B, R. 6; 2 Ind. Cas, 350, ex- 
plained and referred to. 

Appeal against ihe judgment of the 
Sub.Divisional. Court of Tennasserim, in 
Civil Appeal No. 49 of 1909 against the 
judgment and decree of the District Court of 
Amherst, in Civil Regular No. 61 of 1909. 

Facts.—On 10th January 1908, 
Mahomed Alli, who was the owner of the 
property now in dispute, died leaving the 
property by Will to Aga Mahomed Alli, Ist 
respondent. The 2nd respondent, Thomas 
Mellican, was then and had been for some 
years in actual occupation of the property 
as tenant. On 24th January 1908, Mellican 
agreed to buy the property from Aga 
Mahomed Alli for Rs, 800 and paid in Rs. 200 
down as earnest-money, taking the receipt 
g (Exhibit I)filedin the record. On 18th Feb- 

ruary, he paid a further sum of Rs. 100 and 
got a receipt (Exhibit 2). On the 9th March 
1908, he paid the remaining Rs. 500 taking 
a receipt (Exhibit No. 3), and being promised 
& conveyance when Aga Mahomed Alli was 
in a position to give him one, 7.6., when he 
had obtained. Letters of Administration to 
Mahomed Alli’s estate. 

On 31st March 1908, he applied for those 
Letters but they were not actually issued till 
19th October 1908. Meanwhile, on 3rd June 
1908, one Mahomed Cassim attached ihe 
property in execution of a decree against 
- Aga Mahomed Alli. Mellican applied for 
removal of the attachment, but ultimately 
withdrew his objection on condition that it 
‘was made quite clear at the time of the 
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sale that he had paid Rs. 800 for the pro- 
perty, and that all that was sold was 
any interest Aga Mahomed Alli might still 
have in it. 

The property was brought to sale, these 
eonditions being strietly observed and was 
brought apparently by way of a speculation 
by Haji Fakeer Mahomed, the present ap- 
pellant. 

Mr. Hamlyn, for the Appellant. 

Mr. Ginwala, for the Respondents. ° 

Judgment.—It seems unnecessary 
to again set out the facts which are undisput- 
ed. 

The appellant sues for possession of ihe 
land. I do not see how he can get it. The 
property was' left to Aga Mahomed Alli 
and he soldit to Mellican. At the time of the’ 
attachment, the only thing that remained 
to be done to complete the transaction of sale 
was the execution of the deed of conveyance. 
It is contended that Aga Mahomed Alli had 
no power to deal with the property before 
he obtained’ Letters of Administration. 
I am unable to follow this argument as 
the property had been bequeathed to him by 
Will, 

W-hen the appellant bid at the sale in 
execution, he only bought the right, title 
and interest of Aga Mahomed Alli in the 
property and after the sale, be stood in the 
shoes of Aga Mahomed Alli. He could not 
oust Mellican, who had paid the purchase- 
money and was in possession. 

As regards the case of Sit Pi v. Ma San 
(1) it seems to me, that my decision is not 
inconsistent with it.- Applying it to the 
present case, the deed of conveyance executed 
before the sale would be void as regards all 
claims enforceable under the attachment; but 
in this case a claim ‘to possession was not 
enforceable under the attachment. i 
. I dismiss the appeal with costs. 


Appeal dismissed. 
(1) 6 L. B. R. 6; 2 Ind. Cas. 350. 
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* (s. c. 14 C. L. J. 429; 16 C. W. N. 88.) 
CALOUTTA HIGH COURT. 
.: FULL BENCH REFERENCE? 
Criminar Revision No. 198 or 1909. 
September 5, 1911. 
. Present: —Sir Lawrence Jenkins, Kr., Chief 
J ustice, Mr. Justice Woodroffe, Mr. Justice 
Mookerjee, Mr. Justice Carnduff and ` 
Mr. Justice D. Chatterjee. 
EMPEROR, os THE COMPLAINT OF 
_PROSONNO DUTTA—Prosuovros 
. versus . 


' ABBAS AND OTHERS —ÅCCU3ED. 
- Criminal Procedure Code (Act V of 1898), ss. 107, 145 
— Magistrate'sejuviadiction under s. 107, if ousted by 
diapute concerning land. 

The fact that there is a dispute concerning land 
likely to cause a breach of the peace, doos not deprive 
a Magistrate of jurisdiction under section 107 of 
the Criminal Procedure Code. 

- Whether after proceeding under section 107, it 
will be proper for a Magistrate to act under section 
145, must depend on the circumstances of each case. 

“The. competence of the Magistrate to - proceed 
under section 107 against persons not in possession, 
must depend upon whether as against those persons 
the conditions specified in the section have been 
established, 


Case referred to a Full Bench by Mr. 
Justice Caspersz and Mr. Justice Hyves on 
April 27th, 1911 by the following 

ORDER OF REFERENCE. 

This is a Rule calling upon the District 
Magistrate of Dacca to show „cause why the 
order of the Deputy Magistrate, dated the 
23rd September 1908, binding down the 
petitioner to keep the peace, which order 
was confirmed by the Additional District 
Magistrate on the 24th, Novembar 1908, 
should not be set aside in accordance with the 
principles laid down ih the case of Balajit 
Singh v. Bhoju Ghose (1): : 

The petitioners are the members of the 
second party in, a certain dispute for land, 
and the fiading of both the lower Courts is 
thab.the land is in the possession of the first 
party, and, in this view'of the matter, the 
petitioners have been, bound down to keep the 
peace. 

The Additional District Magistrate observes: — 
“The petitioners’ contention that section 107, 
Criminal Procedure ode, was inapplicable, 
as the subject-matter of the dispute was land, 
ja of no weight : no doubt, tke matter could 
have been more, satisfactorily settled by 
proceedings under section 145, Criminal 


(1) 35 C. 117; 6 C. I, J. 697; 12 ©. W, N. 487; 6 Cr. 


J, 998. 
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Procedura Code, but the lower Court was 
in no way acting improperly in taking 
proceedings under section _107, Criminal 
Procedure Code. The only important ground 
of objection is the question whether the evi- 
dence before the lower Court was sufficient to 
justify the order complaiued against. 

On these facts we thiuk that, if the case 
cited in the Rule Balajit Singh v. Bhoju Ghose 
(1) was correctly decided, the order under 
section 107, Criminal Procedure Code, cannot 
be sustained. In that case there was a dispute 
relating to the possession of a jalkar aud thè 
Magistrate passed an order directing Balajit 
Singh and others of the second party to 
execute bonds to keep the peace. Those 
persons moved the District Magistrate, but he 
refused to interfere. Thereupon, a Rule was 
‘obtained from this Court, and the matter was 
argued by learned Counsel on both sides. 
The learned Judges (Mitra and Fletcher, 
JJ.) relying upon an earlier decision, in the 
case of  Dolegobind Chowdhry .v. Dhanu 
‘Khan (2), set aside the order binding down 
the second party. They observed as follows: — 

“Looking to the words used in section 107 
and in section 145, we have no doubb that 
the proper course for the Magistrate in a 
case like this was to proceed: under section 145 
of tite Code." The words i in section 145 are 
mandatory. That section says: — “Whenever 
a Magistrate of the District...is satisfied, from 
‘a Palico report or-other information, that a 
dispute likely to cause a breach of the peaca 
exists concerning any land or water...he shall 
make an order in writing, etc., etc. Section 
107 contains words which are discretionary, 
‘the Magistrate may institute proceedings 
‘binding down either of the parties.” In 
that view of the matter, the Court set aside 
the order under section 107, Criminal Pro- 
cedure Code, and left it to the Magistrate, “if 
he thought it necessary, that is to say, if 
there was still a likelihood of a breach of the 
peace, to draw up procéedings under section 
‘145 of the Code. 

It will be observed that Mitra and Fletcher, 
.JJ., did not refer to any of the other cases 
cited by the learned Counsel in the course 
of their arguments. These we proceed to 
notice. a 

In Sheoraj Roy v. Ohatter Roy), Rampini 
And Mookerjee, JJ., held that— ‘Where a 


(2) 25 C. 559. 
(8) 32 C. 966; 100. W. N. 28 ; 2 Cr. L. J. 769, 
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dispute relating to possession of land is 
likely to cause a breach of tbe peace, a 
Magistrate has-a discretion to proceed either 
under section 167 or under sections 144 
and 145 of the Criminal Procedure Code." 
A similar view had been adopted in the 
ease of In the matter of the petition 
of Ekram Singh (4). There Mr. Justice 
Prinsep, in delivering the judgment of the 
Court, observed— "We find ourselves unable 
to pass any order on this application 
because we are not competent to direct pro- 
ceedings to be taken under section 145, and 
this is the object®that the petitioner has in 
view.” And the learned Judge agreed with the 
District Magistrate that the case was not 
a case for section 145, Criminal Procedure 
Code, only, and that where both parties 
contemplate a breach of the peace, it may 
be necessary to bind them both down. 
On the other hand, the same learned 
Jadge, sitting with Mr. Justice Wat- 
kins, in the case of Bejoy Singha Neogi v. 
Empiess (5), set aside an order requiring 
security from the parties to a dispute for 
land, and expressed the opinion that the 
proper cousre for the Magistrate to have 
taken was to have instituted proceedings 
under section 145. 

In the next case, that relied upon by Mitra 
and Fletcher, JJ., in the case of Balajzt Singh 
v. Bhoiu Ghose (1), we mean, the case of 
Dolegobind Ohowdhry v. Dhanu Khan (2), the 
ralio decidend? was that theorderunder section 
107 had the evident effect of binding down 
only one of the parties to the dispute, leaving 
the other party free without any adjudication 
upon the question as to which of the parties 
was in possession. It does not appear 
whether, in the case of Balagít Singh v. Bhoju 
Ghose (1), there had been any adjudication 
as to the possession of the jalkar, and whe- 
ther that adjudication was in favour gf the 
first party who were not bound down under 
section 107. But it would appear that the 
rights of the respective parties to the jalkar 
had been gone into on the basis of the 
numerous documents filed. If we are correct 
in this surmise, the case of Dolegobind 
Chowdhry v. Dhanu Khan (2), is not an 
authority for the proposition enunciated in 
the case of Balajit Singh v. Bhoju Ghose (1). 

The next case is that of Bodhu Bhusan 


(4) 3 C. W. N. 297. 
(5) 3 C. W. N. 463. 
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Chatterji v. Annoda Churn Kanangut (6) 
which algo follows the case of Dolegobind 
Ohowdhry v. Dhanu Khan (2). Bat we 
observe that here also the question of posses- 
sion was goue into by the Magistrate and 
was decided against the second party who 
were accordingly bound down under section 
107, Criminal Procedure Code. 

In Bala? Mahto v. Nobin Manj (7), 
Stevens and Harington, JJ., without referring 
to any of the authorities, held, on gefleral 
principles, that when "the apprehension of a 
breach of the peace was contingent upon fhe 
attempt on either side to exercise acts of 
possession in the disputed land, that would 
have been very good ground for establishing 
possession of one-party or the other.” Conse- 
quently, the order binding down both the 
parties to keep the peace was set aside, 
though the Magistrate was given liberty to 
take fresh proceedings according to law. 

The next case to which we shall refer is 
King-Emperor v. Basiruddin Mollah (3), 
which was referred to by Mr. Justice Fletcher 
inthe course of the arguments in Balajit 
Singh v. Bhoju Ghose (1). There was a 
difference of opinion between the learned 
Judges in that case and the judgment of 
Mr. Justice Banerjee, the third Judge who 
agreed with Mr. Justice Harington, was to 
the following effect:— After going through 
the papers, I am of opinion that, although the 
mere fact of a dispute likely to lead toa 
breach of the peace being a dispute relating 
to the possession of land may not be sufficient 
to preclude the Mggistrate from taking pro- 
ceedings under seetign 107 of the Code of 
Crimiual Procedure, and to confine his action 
to a proceeding under section 145, yet, hav- 
ing regard to the facts found by the Deputy 
Magistrate in this case, it cannot be said 
that a case sufficient for the taking of security 
under section 107 has been established.” 
In the opinion of Mr. Justice Brett, on 
the point of law with .which we are now 
dealing, the Magistrale is not deprived of 
jurisdiction under section 107, Criminal 
Procedure Code, in a case in which a dispute 
ig likely to cause a breach of the peace relat- 


‘ing to land. 


The learned Judges in Baja Singh v. 
Bhoiu Ghose (1), relied on the wording of 

(6) 6 C. W. N. 883. 

(7) 7 C. W. N. 29. 

(8) 7 0. W. N. 743. 
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the two sections 145 and 107; but, with 
the greatest respect for their opinign, we are 
unable to appreciate the distinction that they 
draw. Section 145 is so far mandatory that, 
when a Magistrate is satisfied that a dispute 
likely to cause a breach of the peace exists 
concerning any land, he shall make an order 
in writing. That describes the procedure he 
must invariably adopt; but, in our opinion, 
it does not lay down any bard and fast rule 
that, when he is so satisfied, he must take 
action onder the one section and not under 
the other. 

In this epnelusion we are supported by the 
case of Sheoraj Roy v. Chatter Roy (3), where 
the learned Judges (Rampini and Mookerjee, 
JJ.) pointed out that the case of King- Emperor 
v. Busiruddin Mollah (8), had practically over- 
ruled the case of Saroda Prosad Singh v. 
Emperor (9). 

Considerable diffculty would arise if it 
were held that the proceedings must of 
necessity betaken under section 145 where 
the dispute concerns land. This may be 
inferred from the .circumstances mentioned 
in the case of Makhan Lal Hoy v. Barada 
Kanta Hoy (10). It was there said that 

"proceedings under section 145, Criminal 
Procedure Code, cannot be instituted with 
respect to a dispute between two parties 
having joint rights to the land in -dis- 
pute, each claiming exclusive possession 
thereof;” and it was held that, in such a case, 
the proper procedure was to bind down 
both the parties under section 107, Criminal 
Procedure Code. Butt ig the decision in 
Balajit Singh v. Bhojy Ghose (1) is good law 
then the order passed in the case of Makhan 
Lal Roy v. Barata Kanta Roy (10) is clearly 
wrong, because section 107, Criminal Pro- 
cedure Code, has no application where a 
dispute likely to cause a breach of the peace 
“is likely to arise out of the holding of laud. 

. We do not think that the Legislature 
intended to deprive a Magistrate of all power 
to bind down the parties, or one of them, to 
keep the peace.in regard to those numerous 
land disputes where the parties are likely to 
fight over possession or the incidents 
of possession of land in which they have 
joint interestg. 

Upon a review of the authorities, we are 


unable to follow thecase of Balajit Singh v. 
(9) 7 C. W. N. 142. 
(10) 11 C. W. N. 512; 5 Cr. L. L. J. 296. 
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Bhoju Ghose (1); and, in the conflict of deci- 
sions, we think it necessary, and this course 
will also be very convenient for the guidance 
of the Mofussil officers, to refer the questions 
involved to a Full Bench of this Court. 

The three points upon which we would 
invite the opinion of the Full Bench are 
these:— 

Firstly, if there is a dispute likely to 
cause a breach of the peace concerning land, 
is the Magistrate bound to take action under 
section 145, Criminal Procedure Code, or is he 
at liberty to proceed under section 107, either 
exclusively, or in addition to proceedings 
under section 145 P 

Secondly, in the circumstances mentioned, 
isit competent to the Magistrate, in taking 
action under section 107,.Criminal Procedure 
Code, only, to bind down the members of 
that party which, upon a summary adjudica- 
tion as to possession, he finds are mof in 
possession of the subject of dispute P and 

Thirdly, was the case of Balajit Singh v. 
Bhoiu Ghose (1), correctly decided ? 

Notice will be issued to the opposite 
party in this Rule before the hearing of the 
reference. 

Babu Harendra Narayan Miltsr, for the 
Petitioner. 


. 

Jutigment.-— There is, in our opinion 
eno conflict between sections 107 and 145 of the 
Criminal Procedure Code, so that the fac: 
that there is a didpute concerning land likely 
to cause a breach of the peace does not 
deprive a Magistrate of jurisdiction under 
section 107 of the Criminal Procedure Code, 
where he is informed thai any person is 
likely to commit a breach of the peace or 
disturb the public tranquillity, or to do any 
wrongful act that may probably occasion^a 
breach of the peaca or disturb the public 
tranquillity. 


Whether after proceeding under section 
107 of the Criminal Procedure Code, it will be 
proper for a Magistrate to act under section 
145 of the Criminal Procedure Code must 
depend on the circumstances of each case as 
it arises. It may be that after an order 
under section 107 no likelihood of a breach 
of the peace would continue. 


=- . 
. The competence of the Magistrate to 
* proceed under section 107 of the Criminal 
Procedure Code against persons nob in 
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possession must depend upon whether as 
against those persons the conditions specified 
in the section have been established. 





(8: c. 8 A. L. J. 1289.) 
ALLAHABAD HIGH COURT. 
CRIMINNL Revision No, 505 or 1911. 

E October 20, 1911. 
: Present: — Mr. Justice Chamier, 
SARDARA AND OTHERS—APPLIOANTS 
i versus 
EMPEROR —Oprosirs Panty. 

Criminal Procedure Code (Act V of 1898), s. 428— 
Appeal—Accused charged with several offences— 
Conviction for one offence—Power of Appellate Court 
to convict for another offence of which accused was 
acquitted by lower Court. 
` In an appeal from a conviction under one of 
Several sections of the Penal Code mentioned in the 
charge- sheet, an Appellate Court can, under section 
423 of the Criminal Procedure Code, alter the find- 
ing of the lower Court and find the appellant guilty 
af ne of which he had been acquitted by that 

our’ 

Quat oras v. Jaban-ullah, 23 C. 975, followed. 

Revision against the order of the Sessions 
Judge of Saharanpur. 

. Mr. .C. Dillon, for the Applicants, 

“Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

Judgment.—Hargu obtained a mage 
rant from a Magistrate under-séection 100 of 
the Code of Criminal Procedure for? the 
production of a woman named Daulatia, who 
was said to bein illegal confinement. The 
Sub-Inspector, some constables and the 
chaukidar went to get the warrant exe- 
cuted. -The appellants, Wazira and 
Sardara, refused to allow the Police to 
search the house in which the woman was 
said to be concealed. Ultimately, she was 
brought to the door, but they declined to 
give her up to the Police. Later, Sardara, 
Wazira and others made an attack ‘upon 
Hargu and Mula. There was also an attack 
of some kind on the Police. The first Court 
framed a charge against all the accused under 
sections 147/225 and 358, Indian Penal 
Code, In the result, it sentenced six of 
them, including Sardara and Wazira, to three 
months’ rigorous imprisonment under sec- 
tions 147/225, and convicted Wazira and Sar- 
dara under section 353, Indian Penal Code, 
also, and sentenced each of them to three 
months’ rigorous imprisonment. On appeal 


INDIAN OASES, tieli 


the Sessions J udgé modified the order of the 
Magistrate. It is' not quite clear what 
he intended to do, but Ithink he intended 
to confirm the conviction of Wazira and 
Sardara under section 353, Indian. Penal 
Code, on account of their attack on the Police 
and rescue of Daulatia and to convict all six 
appellants under section 353, Indian Penal 
Code, instead of under section 147/225, on 
account of their conduct before Daulatia was 
arrested. On the facts found, it seems‘to*me 
that all six were rightly convicted under sec- 
tion 353, Indian Penal Code. It is contended 
that the order of the Sessions Judge con- 
vieting under section 353, Indian Penal Code; 
those whom the Magistrate had declined 
to convict of that offence was illegal as it 
was not open to the’ Sessions Judge to con- 
vert an acquittal into a conviction, This 
point was considered in the case of Queen- 
Empress v. Jaban-ullah (1). The High Court 
held that an Appellate. Court could under 
section 423 of the Code of Criminal Proce- 
dure in an appeal from a conviction under 
one of several sections of the Penal’ Code 
mentioned in the charge-sheet alter the 
finding of the lower Court and fiud the appel- 
lant guilty of an offence of which he had 
been acquitted by that Court. This ruling 
is in accordance with common practice of 
these provinces. Accused persons are often 
charged with having committed several 
offences and the Magistrate convicts them 
of one offence only, on appeal the Sessions 
Court takes a different view and convicts 
the accused of one, ofsthe -offences of which 
the Magistrate has declined to convict the 
accused. Very little violence was used in 
this case. I think I may properly reduce. 
the sentences passed on the applicants to 
two months” rigorous imprisonment each. 
The sentences upon Wazira and Sardara 
will be concurrent. “In other respects, I 
dismiss this application. The applicants 
must surrender to their bail to undergo. 
the remaining portion of their sentences. 
Application dismissed. 
(1) 23 C. 975. vu See 
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EMPEROR t, NGA TRA ZAN, 
* (sc. 4 Bug. L, T. 184.) 
" LOWER BURMA CHIEF CQURT. 
“ORIMINAL Reviston No. 410-B or 1910. 
NE ' January 19, 1911. : 
Present: —Mr, Justice Twomey. 
E MPE ROR—Appricant 


- versus 


NGA THA Z AN— RESPONDENT. ` 

- Burma Municipal Act (III of 1898); s. 162B— 
“Driving a vehicle"— Riding a bicyele—“ Vehicle"— , 

"Driwng". 

A man riding a bicycle may propegy be said to 
drive a vehicle within the meaning, of section 162B 
of the Municipal Act and he is, guilty of the offence 
of "driving g vehicle after dark without lamps” 
when he is found viding his bioycle without a light 
after dark. 

The word ‘vehicle’ includesa bicycle driven by 
human energy; the word ‘drives’ includes the applica- 
tion of human energy to the pedals of a bicycle. 


Reference made by the Sessions Judge, 
Prome, in his order in Criminal Revision 
No. 281 of 1910 dated 20th. October 1910. 

Order.—The accused in this case was 
fined for riding a bicycle within the Prome 
Municipality ‘after dark without a light. 
The ‘conviction .was under section 162B, 
` Municipal Act, which says that "whoever 
drives any vehicle after dark in any street 
unless the vehicle is propérly supplied with 
lamps shall be punishable, etc.”—-The Ses. 
sions Judge suo motu refers the «ase for the 
orders of the Chief Court remarking that it 
is an unnatural straining of language to ap: 
ply tbe expression “drives vehicles” . to 
bicycles. He recommends that the gonviotion 
should be set aside. . 

It is to be-regretted dhat.the Sessions 
Judge did not go inta.the question more fully 
in his corder of^reference: Ib is*not clear 
whether he considers the střaining of langh- 
age t6 bein the word "drive" or the: word 
“vehicle” or in both words: ^: EE 


f ` 


' There is no straining o^ “language i in elass- 
ing a bicycle a, vehicle, Vehicle” (Latin, 
teho-carry) means any, carriage moving on 


land either on Wheels*or runners: a conveys 
ance (Century Dictionary). It is ‘by mo 
means confined to conveyances which are 


drawn by animals. In the-Burma Motor 
Vehicles Act (II of 1906), a motor-vehicle 
is defined as “vehicle or other means of con- 
veyance propalled or which may be propelled’ 
by mechanical means on ordinary roads.” 
This clearly includes motor-cycles and the 
rules under the Act deal with motor-cycles. 
16 would be ‘absurd to hold that a motor- 
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cyole. driven by & petrol enzine is & sahi 
cle and a bicycle driven, by human energy is 
not, 
. The straining-of language which the Ses- 
sions Judge perceived must, therefore, be in 
the use of the word "drive." He considered, 
perhaps, that a nian who rides a biéycle can- 
not be said to be driving the vehicle. It 
would certainly have been more satisfactory. 
if instead of saying “drives any vehicle” sec- 
tion 162 had ‘expressly said “drives or other- 
wise propels any vehicle” —(G. section 41 (2) 
and section 41 (9), Rangoon Police Act). 
But looking to the purposes of the Chapter 
in which 162 occurs, namely * ‘Public health, 
Safety or Convenience,” I think it more pro- 
bable that the word "drives" was used mere- 
lyasa general term which may well be re- 
gàrded as including the applieation of human 
energy to the pedals of a bicycle.. Strictly 
Speaking, a person who holds the reins in a 
horse-drawn vehicle is not driving a vehicle. 
He is driving the horse which draws it 
along, and ib is only a figure of speech sanc- 
tioned by popular usage which permits us to" 
say that he is driving the vehicle. In the 
case of a bicycle, however, the man really ' 
drives the machine with his feet, jusb as & 
man,drives a foot-tally or a treadmill. Here 
we have no figure of speech. But popular 
usage neglects the fact that the man is driv- 
ing with his feet and selects in ordinary par-. 
lance the equally salient fact that he is be- 
stride a saddle. Thus we have the expression 
"riding a bicycle.” But it is impossible to' 
ride a bicycle (except when "coasting") with; 
ont driving it. I think, therefore, that a man ' 
riding a bicycle may properly be said to 
drive a vehicle. ` 

The records may be returned. 

Record returned. 





(s. c. 8 A. L. J. 1150.) 
ALLAHABAD HIGH COURT. 
CarminaL Revision No. 291 or 1911. 
August 3, 1911. "n 
Present: —BSir George Knox, Kr.; 
Mr. Justice Piggott. 
MASIT— APPLICANT 
Versus - . `: 
EMPEROR —Oerosir& PARTY. 
Penal Code (dct XLV.of 1839), s. 298—Disturbiny 
religious ceremony —Carrying flugs .to temple through, 
public streets. : 


Judge, and | 
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In the matter of A SECOND GRADE PLEADER. 


The carrying of flags through public streets to a 
temple by a procession of certain Lodhas, with the: 
sanction of public authorities, is to be considered as. 
the performance ofa religions ceremony and the as- 
sembly engaged in the carrying of these flags is an 
assembly lawfully engaged in the performance of a 
religious ceremony. - 

An attack on such a procession constitutes an: 
offence punishable under section 296 of the Penal 
Code. 

The opinion of Benson, J. in Vijiaraghava Chariar 
v. Emperor, 26 M. 554, followed. 

Empeior’ v. Dhalu Ras m, 8 Ind. Cas. 981; 119 P. L. 
R. 1909; 33 P. R. 1909 Cr.; 10 Cr. L.J. 446, considered. 

Revision against the order of the Sessions 
Judge of Bareilly. 

Mr. A. H. O. Hamilton for the Applicant. 

Mr. (4. E. Ryves), Government Advocate, 
for the Crown. 

J udgment.— Masit has been convicted 
of an offence under section 296 of the Indian 
Penal Code, and has been sentenced to 


rigorous imprisonment for six months ; he 


appealed to the Sessions Judge of Bareilly and’ 


hie appeal was dismissed. He comes here in 


revision and raises the point whether the facts- 


found constitute an offence under section 296 
of the Indian Penal Code; the question of 
sentence was also put forward as being 
excessive. 

The facts found arethat Masit joined with 

others in attacking a procession of Lodhas 
who were carrying flags to a temple with *the 
sanction of the public authorities. 
— The learned Counsel who appeared for him 
in this Court, raised the question whether the 
carrying of flags toa temple before they had 
been, so to speak, consecrated, could be con- 
sidered the performance of a religious worship 
or religious ceremony. 
» He argued that this section of the Indian 
Penal Code may fairly be supposed to have 
been framed: upon the kindred English 
law to be found in 52 Geo. TIT, Chapter 155, 
section 12, also 23 and 24 Victoria Chapter 
39. The case of Vijiaraghava Ohariar v.. Em- 
geror (1) and the case to be found in Emperor 
v. Dhalu Ram (2) were also ‘cited and have 
been fully considered by us. 


We have no reason to suppose that the 
English law is any guide. The words of 
section 296 are quite clear. As regards the 
Madras case we agree with what was said 
by Mr. Justige Benson. 

(1) 26 M. 554. 


(2) 3 Ind. Cas. 981; 119 P. L. R. 1909; 33 P. R. 
Q9 . i10 Cr, L. J. 445, 
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We are satisfied that the carrying of 
these flags to the temple was considered by 


the Lodhas as the performance of a religious ` 


ceremony. They had applied tothe public 
authorities and had got permission to carry 
the flags through the public streets. The 
assembly which was engaged in the carrying 
of there flags was an assembly lawfully 
engaged in the performance of a religious 
ceremony. 

This being so, we see no reason for? in- 
terfering, tlfe sentence does not appear to 
ue, on the findings, to be excessive. 
dismiss the application. 

Application ‘dismissed. 


(s. c. 6 L. B. R. 33.) 

LOWER BURMA CHIEF COURT. 
MiscELLANECUS Civin APPuAL No. 39 
or 1911. 

July 27, 1911. 

Present: —Mr. Justice Hartnoll and 
Mr. Justice Twomey. 
In the maiter of A SECOND GRADE 
PLEADER. 


Pleader—Professional  misconduct— Personal mis- 
conduct —Filing of a false suit— Legal Practitioners Act 
(XVII of 1879), s. 18, cls. (a) to (£27 Any 
other reasonalfte cause ". Ejusdem generis." 

The filing of a false suit by a Pleader would be 
a ground for dismiseal or suspension under section 
18 (J) of the Legal Practitioners Act. The words 

“any other reasonable cause" in clause (f) of section 
13 of the Act are not to be construed ejusdem generis 
with the causes given in clauses (a) to (e) of the 
section; the words ingladé personal misconduct .as 
distinguished from professional misconduct. 

In the matter of Sayed Wai 
556, followed. 


Mr. Agabeg, for the Pleader. 


Judgment,.—'fhe charge RN EN Mr. 
X is that he was guilty of unprofessional 
conduct in that he’ instituted a false suit 
(against A and B) for recovery of Rs. 153 8-0 
due on a mortgage-bond and for sale of the 
property mortgaged forthe said debt, or in 
that he as Plederfor A in a Civil Miscellaneous 
(Insolvency) Case sigied what he knew to be 
false schedules of the creditors and of the 
property of A and also as such Pleader 


We. 


jid Hussain, 6 ©. W. N.- 


witnessed what he knew to bea false declara- ` 


tion of A’s property and creditors krowi: g 
tbat be himself was at thatiime a creditor of 
A and ilat he was not entered in ike said 


- schedule of creditors and that he bimself held: 


e 
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a mortgage effected by A of property, namely, 
a house and land which were not entered in 
the said schedule of properties. : 

As regards the first charge it was objected 
that if Mr. X had filed a false suit, he would 
not be guilty of unprofessional conduct, and 
it was urged that the filing of a false suit by 
a Pleader would not baa ground for dismissal 
or suspension under section 13 (f) of the Act 
—that such a cause as is contemplated by 
clause (f) should be a cause ‘ejusdem generis” 
with the causes stated in clauses (a) to (e). 
There seems to be good ground for the argu- 
ment that the filing of a false suit by a Pleader 
in his personal capacity is nob professional 
misconduct, butit would be personal miscon- 
duct and I am of opinion that it would come 
under clause (f) which says any other 
reasonable cause. Such cause need not neces- 
sarily be acause "ejusdem generis" as the causes 
given in clauses (a) to (e). The view I take 
is not without authority to support it, for it 
is the same as that taken in In the matter of 
Sayed Wajid Hussain (1). The reasons 
for and against such a view are very fully 
discussed in that reference and it seems 
unnecessary to recapitulate them here, and so 
I will only say that it seems to meto be only 
common sense no; to restrict the meaning of 


the words of clause (f) to the narrower 
construction suggested. 


(1) 6 C. W. N. 558. 


(s. c. 8 A. L. J. 1199.) 
ALLAHABAD HIGH COURT. 
Oriminat Revision NO. 305 or 1911. 
July 20, 1911. 

Present: —Mr. Justice Piggott. 

e DARBARI MAL— APPLICANT 

versus 


. 
EMPEROR —Ob»rostrg Party. 

Criminal Procedure Code (Act V of 1898) ss. 403, 423, 
530, 556 — Lcquittal —Power of Appellate Court —Appeal 
- against order of conviction passed on one of the accused — 
Whether Appellate Court can disturb order of acquit- 
tal as regards other aceused—Acquitial by Magistrate 
disqualified under s, 556, effect of. 

The powers of an Appellate Court are defined in 
section 423 of the Code of Criminal Procedure, and in 
that section aclear distinction is drawn between the 
power which may be exercised inan appeal from an 
order of acquittal and in an appeal from a conviction. 

Aand D were tried for a certain offence, A was con- 
victed and D was acquitted. An appeal was preferred 
on behalf of A to the Sessions Judge: Held, that the 
Sessions Judge had no jurisdiction to pass an order 
affecting the acquittal of D, 
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If a person put on histrial for an offence produces 
an order of acquittal, passed by a Court which, on 
the face of it, isa Court of competent jurisdiction, 
in thatit had both territorial jurisdiclion and juris- 
diction under the second Schedule of the Code of 
Criminal Procedure, in respect of the offence charged, 
the Court before which such order of acquittal is 
produced is not entitled to impeach the competenoy 
of the Court which passed the order on the ground 
that the presiding officer of that Court may perhaps 
have laboured under the disqualification presoribed by 
section 556, Criminal Procedure Code. Until such order 
of acquittal has been set aside and a new trial ordered 
by some competent Court, the person acquitted 
is entitled to plead it under section 403, Criminal 
Procedure Code, in connection with any further 
proceeding that may be taken egainst him. 

Revision against an order of the District 
Magistrate of Bijnor, directing the re-trial of 
the accused. 

Mr. O. R. Alston, for the Applicant. 

Mr. A. E. Hyves, Government Advocate, 
for the Crown. 


Judgment.—tThe circumstances out 
of which this application for revision arises 
require to be stated with some detail. In 
the month of April 1911, Mr. F. C. M. 
Cruickshank was a Magistrate of the first 
Class, exercising jurisdiction in the District 
of Bijnor, and waa also Chairman of the 
Municipal Board of Dhampur in the same 
District. In the latter capacity he received 
cartain information which led him to believe 
that there were valid reasons for proceeding 
against two men, named Abbas Ali and 
Darbari Mal, in respect of an offence 
punishable under sections 417 and 511, 
Indian Penal Code, for having attempted to 
cheat the Municipal Board of Dhampur. 
Having taken cognizance of the offence 
presumably under clause (c) section 190 of 
the Code of Criminal Procedure, he inform- 
ed the accused persons that they were 
entitled to be tried by another Court. Bat 
upon both of them replying that they had 
no objection to their being tried by himself, 
he proceeded to try them accordingly, A 
charge was framed against both meu under 
sections 417 and 511, Indian Penal Code, 
and eventually, on the 2nd of May 1911, the 
Magistrate delivered a judgment by which he 
acquitted Darbari Mal and convicted Abbas 
Ali on the charge as framed, and sentenced 
him to rigorous imprisonment for six months, 
Abbas Ali appealed to the Sessions Judge, 
who set aside the conviction and passed an 
order directing that "the accused be re-tried 
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by some other Magisbrate." This order is 
dated.May 26th, 1911, and proceeds upon the 
ground that, under the circumstances of the 
case, and in accordance with the law as laid 
down in the ease of Bisheshar Bhattacharya v. 
King-Emperor (1), Mr. Cruickshank was pre- 
eluded by the provisions of section 556 of the 
Code of Criminal Procedure from trying the 
case in which the charge against Abbas Ali and 
Darbari Mal had been framed. On the 28th 
of May 1911, the District Magistrate of 
Bijnor having before him the order of the 
Sessions Judge directing a re-trial, made 
over the case for tral to another first Class 
Magistrate of the same District, and added 
the following directions:—“Both accused 
should be sent for at the new trial. Itis by 
no means certain that the proper section was 
applied in the first instance or that the 
accused who was discharged or acquitted 
should have been released for the rea- 
sons given." Darbari Mal has come to this 
Court in revision against the above order. If 
this were the only point which I had to 
çonsider, I could dispose of it briefly. The 
District Magistrate, having before bim cer- 
tain information of acts alleged to have been 
committed by Abbas Ali and Darbari Mal, had 
‘a right tò take cognizance under section 190 
of the Code of Criminal Procedure of *any 
‘offence which appeared to have been committéd 
by those persons, and to make over the, case 
for trial to a competent Magistrate. " The 
question how far, if at all, Darbari Mal 
was protected by the SIUYISDHE of section 
403 of the Criminal Procedure Code would 
not arise until the Magistrate to whom the 
case was made over for trial was prepared to 
frame a charge. As a matter of fact, it appears 
that Darbari Mal at once pleaded section 403, 
Oriminal Procedure Code, before the Magis. 
trate who tcok cognizance of the case, 
and 1 understand that the said Magistrate 
has passed an order expressing his opi- 
nion that Mr. Craickshank’s order of 
acquittal, dated May 2nd, 1911, has no effect 
as regards Darbari Malin connection with 
the proceedings now pending. Strictly 
speaking, I might have required a distinct 
application ia revision to be filed against 
this order of the trying Magistrate before 
proceeding te deal with this question at all. 


As, bowever, : all the records in the case are 
Lar L. J, 749; 7 Ind. Cas. 291; 32 A. 635; 11 Or. 
44 
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before me, and the point has been fully 
argaed, I think it expedient that I should 
not return the record to the Magistrate’s 
Court without an expression of opinion which 
may serve for his guidance. The questions 
involved are somewhat complicated. In the 
first place, Iam clearly of opinion that the 
Sessions Judge's order of May 26th, 1911, 
does not operate to set aside: the order of 
acquittal in respect of Darbari Mal and Goes 
not direct Darbari Mal’s re-trial. There is no- 
thing in the "wording of the order itself to 
suggest that the learned Sessions Judge 
intended that it should have any effect what- 
ever as regards the proceedings against 
Darbari Mal. In any case, he had no 
jurisdiction to pass any order to such effect. 
The powers of an Appellate Court are defined 
in section 423 of the Code of Criminal 
Procedure, and in that section a clear 
distinction is drawn between the powers which 
may be exercised in an appeal from an order 
of acquittal and in an appealfrom a conviotian. 
In this case the Sessions Judge had before 
him nothing more than an appeal by Abhas 
Ali from his conviction. In dealing with 
that appeal it is clear that he had no 
jurisdiction to pass any order which would 
affect the acquittal of Darbari Mal. The 
learned Sessions Judge may have thought 
that that acquittal was in itself a nullity, or 
he may have been of opinion that there were 
no adequate grounds for moving this Court 
to interfere with that order in revision. In 
any cafe, the order actually passed by him 
cannot affect the wilidity of the Magistrate’s 
order of May 2nd, 19lLeacquitting Darbari 
Mal of the offence charged against him, either 
one way or the other. 

The next question which has been argued 
before me is whether, as a matter of fact, the 
Sessions Judge was right in holding that: 
Mr. Cruickshank was debarred by the provi- 
sions of section 556, Criminal Procedure Code, 
from trying the case against Abbas Ali and 
Darbari Mal. I am content to say that the 
point seems to me to be one of some difficulty; 
but, as I am not prepared to distinguish the 
facts of this.case from those of the ruling 
relied on by the learned Sessions Judge, I 
proceed to deal with this matter on the 
assumption that Mr. Cruickshank was, cn a 
correct view of the law and of the facts, 
prohibited from trying the case instituted by 
him against Abbas Ali and Darbari Mal, 


Vol: XII] 


EMPEROR V. LAL MBAH, 


-. The question which now remains is whether. 


the-order of acquittal in respect of, Darbari 
Malis a nullity by reason of the provisions 
of section 580 of the Criminal Procedure: 
Code, or whether it remains in force and can 
be pleaded by Darbari Mal as a bar to -a 
second trial to the extent provided by section 


408, Criminal Procedure Code. In my opinion. 


ifa person puton his trial for an offence 
produces an order of- acquittal, passed by- a 
Court which on the face of it was a Court of 
competent jurisdiction, in thatit had both 
territorial jurisdiction and jurisdiction under 
the second Schegule of the Code of Criminal 
Procedure, in respect of the offence charged, 
the Court before which ‘such order .of 
acquittal is produced is not entitled to impeach 
the competency of the Court which passed the 
order:on the ground that the presiding officer 
of such Court may perhaps have laboured 
under the disqualification prescribed by 
section 556, Criminal , Procedure Code. 
Technicalities apart, the equities of the case 
seem. to me perfectly clear. We have here a 
man who has heen put on-his trial for a cer- 
tain offence tried by a Magistrate who had 
jurisdiction to do so and who held him 
not guilty of the offence charged. The 
only point raised against that Magistrate’s 
proceedings is that he had dérected the 
prosecution himself and is believed to have 
had such an interest in the success of that 
prosecution as to make ib. inexpedient in 
the interests of justice that he should have 
decided the-question of the guilt or innocence 
of the accused. oIn My epinion, until such 
order of acquittal haweeech set aside and a new 
trial. ordered by some competent Court, the 
applicant, Darbari Mal, is entitled to plead 
it, under section 403, Criminal Procedure 
Code, in connection with any °*further 
proceeding that may be taken against him. 
The Magistrate before whom these proceed- 
ings are pending should consider the matter 
with due reference to- the provisious of section 
‘403 aforesaid, and should limit himself to 
considering: the question whether the evidence 
before him does or does not disclose sufficient 
ground for framing a charge for some offence 
.in respect of which a charge may legally be 
framed undewthe provisions of clause (2) cf 
-the said section. Otherwise, Darbari Mal will 
be entitled toan order of discharge. The 
-applicatiou-for revision before me must stand 
dismissed, inasmuch as it has been made 
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against:an order to which, as I have already 
pointed out, no valid objection can be taken. 
The record will be returned to the Magistrate 
with the above remarks. 

. Record returned. + 


(s. c. 4 Bur. L. T. 130.) 
LOWER BURMA CHIEF COURT. 
Criminat Revision No. 416B or 1910 
April 26, 1911. 
Present: —Mr. Justice Twomey. 
EMPEROR— AePLICANT 
versus 


LAL MEAH.—RESPONDENT. 

Inland Steam Vessels Act (Vi of 1884), ss. 81, 32, 
38, 34, 3ó— Rules under the Act, force of—Investigation’ 
into collision by a Special Court —Exzamination on oath 
of Serang of colliding vesselL—Oaths Act (X of 1873), 
s.4—Serang charged with incompetency or misconduct 
—Sanction to prosecute for perjury, 

A Serang of a launch which collided with and sank 
another vessel, was examined on 4th July 1910 as a 
witness in an investigation under sections 31 and 32. 
of the Inland Steam Vessels Act, 1884 He 
was then charged with incompetency or misconduct, 
and again examined on 18th July. -On both occasions 
he was put on solemn affirmation. The District 
Magistrate, Rangoon, considering that the Serang 
has given false evidence on both occasions ordered 
his prosecution for perjury before the Sub-Divisional 
Magistrate, who, however, discharged the accused, 


heldifig that the District Magistrate had no power. 


under the Rules framed under the Act to administer 
an oath or affirmation to a party: 

Held, that the Sub-Divisional Magistrate was right 
as regards the stutements made on the 18th July as 
the Serang was then in the position of an accused 
person under section 342 Criminal Procedure Code — 
but wrong as regards the statements made on the 4th 
July. g 

K. S. Chetty v. Queen, 6 M. 252, distinguished. 

The rules for the guidance of special Courts under 
the Inland-Steam Vessels Act have not the force of 
law. 


Reference made by the District Magis. 
trate, Rangoon, in his order in Criminal 
Revision No. 323 of 1910, reviewing the 
order of the Western Sub-Divisional Magis- 
trate of Rangoon, dated 18th May 1910 
passed in Criminal Trial No. 414 of 1910. 


Facts.—In the course of an investiga- 
tion into alleged. collision between a launch 
and cargo-boats, the . District Magistrate 
thought that the respondent, who was the 
Serang of the launch and who was examined. 
first as a witness and then ss a person 
charged with negligence in his duty, gave 
false evidence and sanctioned his prosecution 
for the offence of having given false evidence 
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under section 193, Indian Penal Code. The 
Western Sub-Divisional Magistrate, to whom 
the case was sent up for trial, held that the 
District Magistrate had no power to pub the 
respondent on oath and that, therefore, a 
prosecution for perjury would not lie. The 
District Magistrate then made the present 
reference. 

Mr. Rutledge, Assistant-Government Ad- 
vocate, for the Appellant. 

Mr. D’ Glanville, for the Respondent. 

Order.—Lal Mesh, the respondent, was 
Serangofa Steam Launch which collided 
with another vessef and sank it. The Local 
Government directed the District Magistrate, 
Rangoon, to investigate the facts of tke 
collision under sections 31 and 32 of the Inland 
Steam Vessels Act, 1884. The District 
Mgistrate examined several witnesses includ- 
ing the Serang, Lal Meab, on the 4th July 
1910. The District Magistrate thereupon 
decided that there were grounds for chargiug 
the Serang with incompetency or misconduct 
and assessors were appointed under section 
368 of the Act. Subsequently, the Serang 
was further examined on 18th July. On 
both occasions he was examined on solemn 
affirmation, 

The District Magistrate considered that 
the Serang gave false evidence on the® 4th 
and 18th July and under section 476 of the 
Criminal Procedure Code, directed that he 
should be prosecuted before the Western 
Sub-Divisional Magistrate, Rangoon, for an 
offence under section 193, Indian Penal Uode. 
The Sub-Divisional Magistrate held that 
the District Magistrate had no power to 
administer an oath (or affirmation) to Lal 
Meah who was himself a party to the investi- 
gation seeing that the rules for the guidance 
of special Courts under the Act distinguish 
expressly between parties and witnesses. 
Moreover, the Sub-Divisional Magistrate 
remarked that to put the Serang on oath 
might frustrate the provisions of section 35 
of the Inland Steam Vessels Act which lays 
down that a master, ete., against whom a 
charge lies, shall be given a full opportunity 
of making his defence. 

The rules on which the Sub-Divisional 
Magistrate based his decision have not the 
force of law. They are merely executive 
rules for the guidance of Courts appointed 
under ihe Act. It is irue that from 
the beginning of the investigation, Lal 
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Meah was in tbe position of ‘a party as 
contemplated by the rules, for he had 
received a formal notice of the investiga- 
tion (wide rule 2). But it was not as a 
person charged with misconduct that he was 
made a party. A formal notice was served 
on him presumably because he -was in charge 
of the colliding Steam Launch and would, 
therefore, naturally be directly interested in 
the proceedings. It seems obvious that an 
investigation intoa casualty cannot be complete 
if the Court*is prohibited from examining 
as witnesses the persons who were in charge 
of the vessels concerned. I think it cannot 
have been intended that the special Court 
under sections 31 and 32 should be deprived 
of the evidence of the very ‘men who have 
the fullest knowledge of the circumstances. 
Without such evidence, the Court may find 
it difficult and even impossible to arrive at 
a proper decision as to the facts of the 
casualty under consideration. It is true that 
the Serang is placed in an awkward position 
by being examined as & witness. But if he 
tells the truth, he is protected from all 
unpleasant consequences by section 132 of 
the Evidence Act. His answers cannot be 
used against him in any prosecution for 
negligent navigation or the like. The case 
is differente once a charge has been made 
under sections 33 or 34 of the Indian Steam 
Vessels Act. The person against whom the 
charge is made is then in the position of 
an accused person under section 342, Code of 
Criminal Procedure, and section 5, Indian 
Oaths Act, 1873, and’ it is no longer open 
tothe Court to eXanm@ne him on oath or 
affirmation. 

It has been urged on behalf of the 
respondent that he should be treated 4s an 
accused*person from the beginning of the 
investigation and not merely from the stage 
when the Gourt decided to make a charge 
against him, and K. S. Chetti v. Queen 
Empress (1) has been cited, in which it was 
ruled that a Court holding an inquiry into 
the conduet of a Pleader under the Legal 
Practitioners Act is not competent to take 
a statement from him on solemn affirmation. 
But the Pleader’s case is not analogous to 
that of a Serang in an investigation under 
section 82 of the Inland Steam Vessels 
Act. The former case is a personal matter 


from the outset, while the latter is impersonal 
(1) 6 M. 252, 
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and may remain so to the end if the Court 
sees no grounds for action under section 
33. The investigation under section 32-bears 
a closer resemblance to a Magisterial inquiry 
concerning a sudden death under section 176 
Code of Criminal Procedure. There may 
be suspicion of foul play and the Magistrate 
holding the inquiry may fiad it necessary to 
examine the person on whom suspicion 
falls, There canbeno doubt that an oath 
or affirmation can be administered to such 
person under section 4 of the Oatks Act. He 
is not yet an accused any more than the 
Serang, Lal Meah, was an accused when 
solemn affirmation was administered to him on 
the 4th July. 

Y hold that the respondent was nob an 
accused and was properly examined on solemn 
affirmation on the 4th July, but that he was 
an accused and should not have been examin- 
ed on solemn affirmation on the 18th 


July when he stood charged with miscon-. 


duet. 

^ The order of discharge passed by the Sab- 
Divisional Magistrate is sat aside. The 
Diatrict Magistrate should revise the order 
which he passed under section 476, Criminal 
Procedure Code, by restricting the charge 
under section 193, Indian Penal Code, to the 
evidence given by Lal Meah on the 4th July. 
The District Magistrate should thenreturn the 
proceedings to the Sub-Divisional Magistrate 
who will proceed with the case as provided in 
section 476, sub-section (2). In his revised 
order the District Magistrate should specify 
in inverted commas, tht exact words in the 
evidence of 4th July eg which he bases the 
charge of giving false evidence. 

Order set aside. 





1 (s. c. 8 A. L. I. 1235.) 
ALLAHABAD HIGH COURT. 
Criminat Miscettangous No. 86 cr 1911. 
August'3, 1911. 

Present: —Mr. Justice Tudball. 
DEBI DIN AND OTHERS— A PPLICiNTS 
` VETEUS 
EMPEROR—Opposite Parry. 
Prastice—Prosecuting Inspector occupying a seat 
near Magistrate-gProper place for parties in Court, 
The practice in magisterial Courts for a, prosecut- 
ing Inspector to ocoupy a seat on the dais at the 
Magistrate’s desk when prosecuting cases sent up 
by the Police for trial, is improper and should cease, 
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Every Magistrate should be jealous of the good 
reputation of his Court, and rightly or wrongly, the 
fact that the prosecutor is seated on the dais with 
the Magistrate is almost certain to raise in the 
mind of the accused a doubt as to the impartiality 
of the Court that is trying him. 

There is a proper place in every Court for those 
persons who prosecute and defend cases. The pro- 
per place for the Prosecuting Inspector is below the 
dais of the Court where the Pleader for the defence 
stands on an equality with him. 


Criminal Miscellaneous Applieation for 
transfer of acase from the Court of the 
Deputy Magistrate of Jaunpur. 

Mr. W. Wallach, for the Applicants, 

Mr. A. E. Hyves, for the Grown. 


Judgment,.—tThis is an application 
for transfer of a Criminal case pending in a 
Magistrate’s Court in the District of Jaunpur, 
to some other Court in another District, for 
trial. The case in question is based on a 
complaint made by the opposite party, 
Munshi Gulab Singh, Prosecuting Inspector 
of the Jaunpur District, who has charged the 
applicant with the offence of defamation. 
This case arose out of another case against 
Debi Din and others which was sent up for 
trial in the course of which an application 
was made to the District Magistrate for 
transfer of the case from the Court of the 
Deputy Magistrate in which it was pending. 
A long affidavit has been filed, bat the contest 
has raged chiefly round paragraph 18 there- 
of, The other reasons fcr transfer entered in 
this affidavit have, in my opinion, no force 
whatever and have been fully explained by 
the Magistrate. The main ground of the 
application is that, on the 21st of April, 1911, 
when the case against the accused was called 
on, the complainant, the Prosecuting Inspect- 
or of the District, was seated on a chair on 
the dais next to the Deputy Magistrate and 
continued to keep this seat after the case was 
called on and the accused were placed in the 
dock.* This allegationof fact has been clearly 
aud distinctly denied by the Magistrate, by 
the Prosecuting Inspector, the Reader of the 
Court, the Head Constable of the Court and 
certain other persons, who have filed affidavits 
in the case. The original affidavit filed on 
behalf of the applicants has been supported 
by affidavits filed by one Abdul Rahman, the 
Editor of a Vernacular Newspaper, and by a 
Pleader, Tafazzal Husain, practising in the 
Civil Courts at Jaunpur. I can see uo reason 
for accepting the affidavits on behalf of the 
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applicants in the face of a clear denial by the 
Magistrate and those persons who have filed 


affidavits on behalf of the other side. Mr. 
Tafazzul Husain in his affidavit has not 


explained why he was in the Criminal Court: 


on this occasion, he being a Pleader who prao- 
tises in the Civil Courts and not in the Magis- 
terial Courts. The original affidavit was one 
by a ‘clerk of the Mukhtar, who is deeply 
interested in the case. I can, therefore, find no 
reason whatsoever to believe that the appli- 
cants will not havea fairand impartial trial 
in the Court of Munshi Ram Ratan Lal, where 
the case is pendir&. In the course of the 
argument on behalf of the applicants it was 
stated at the bar that it is a common practice 
in the Magisterial Courts for a Prosecuting 
Inspector to occupy a seat on the dais atthe 
Magistrate’s desk when prosecuting cases 
sent up by the Police for trial. This was 
urged in order to show the probability of 
the truth of the allegation in paragraph 18 
of the affidavit filed by Said-ud-din. If this 
is correct, in my opinion, the sooner this 
practice ceases the better. Every Magistrate 
should be jealous of the good reputation of 
his Court; and rightly or wrongly the fact that 
the prosecutor is seated on the dais. with the 
Magistrate is almost certain to raise in the 
mind of the accused a doubt as to the impar- 
tiality of the Court that is trying him There 
is a proper place in every Court for those 
persons who prosecute and defend caAses. 
The proper placefor the Prosecuting Inspector 
ig below the dais of the Court where the 
Pleader for the defence stands on an equality 
with him. I trust the practice is not as com- 
mon as stated. In the present case I am satis- 
fied that the complainant, Munshi Gulab 
Singh, did not occupy this position. I would 
point out that directly the case was called 
on, an application for adjournment was made 
at once to enable the accused to filg the 
present application. This application is re- 
jected. 
Applications rejected. 
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(s. c. 8 À. L. J. 1237.) 
ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No, 365 or 1911. 
August 14, 1911. 

Present: —Mr. Justice Chamier. 
NAUSHE ALI KHAN-—APrPLICANT 

. versus 
EMPEROR—Opposire PARTY. 

Penal Code (Act XLV of 1860), s. 979—Theft—Snatch- 
ing goods from a person—No intention of depriving the 
owner of properly permanently —' Wrongful gain?— 
“Wrongful loss.” 

Under the dndian law, theft may be committed 
even where there is no intention to deprive the owner 
of the property permanenily. 

Prosonno Kumar Pater v. Uday, Sami, 22 O, 669 
relied upon. 

R. v. Dickinson, R, and R. 420, not applied. . 

Queen Empress v. Agha Mohammad Yusuf, 18 A. 88, 
referred to. 

The accused snatched some books from & boy as 
he was coming out of school and told the boy that 
he would return the books if he came to his house. 
It was found that the object of the accused was to get 
the boy into his house and commit an unnatural 
offence upon him: 

Held, that the accused committed the offence of 
theft under section 379, Indian Penal Code. 

There was “wrongful gain" to the accused and 
"wrongful loss" to the school boy within the defi. 
nition of those terms in the Code, 

Revision against the order of the Offici- 
ating Additional Sessions Judge of Morad- 
abad. 

Mr. R. I$, Sorabji, for the Applicant. 

Mr. 8. Malcomson, Assistant Government 
Advocate, for the Crown. 

Judgment. This is an application 
for revision of an order of the Additional 
Sessions Judge of Moradabad, confirming an 
order of a Magistrate .of the first class, 
whereby the applicant wis convicted of an 
offence under section 379, Indian Penal Code, 
and sentenced to pay a fine. ET 

The facts found are that the applicant 
snatched some books from a boy as he was 
coming out of schooliand told the boy that! 
he would resurn the books if he came to his 
house. Both the Judge and the Magistrate 
have found that the object of: the applicant 
was to get the boy into his house and commit 
an unnatural offence upon him. ™% 


3 


The question for decision is, whether 
the applicant committed theft. There 
seems no doubt that on the facts stated 
the applicant could not be convicted of 
larceny under the common law. I men- 
tion this because my atlention has been 
called to an old English case in which on facts, 
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not unlike to those of the present case, the 
accused was acquitted. In that gase the 
prisoner took from a house in the night a 
young girl’s bonnet and some other articles 
of her dress and carried them to a bay-mow 
where he had twice had connection with 
her. The jury thought that he took them 
in order that the girl might again go to 
the mow, and he might have another 
opportunity of soliciting her to repeat the 
connection, It was held tbat the prisoner 
had not committed larceny. R. v. Dickinson 
(1). In order to constitute larceny there 
must be an iutenjion to take entire dominion 
over the property, t. e., the taker must intend 
to appropriate the property to his own use. 

Under the Indian Penal Code “whoever 
intending to take dishonestly any moveable 
property out of the possession of any person 
without that person’s consent moves that pro- 
perty in order to such taking is said to commit 
theft." The question is whether the applicant 
took the book ‘dishonestly’—all the other 
ingredients of theft are present. ‘Dishonest- 
ly’ is thus defined in section 24, Indian Penal 
Code, ‘whoever does anything with the inten- 
tion of causing wrongful gain to one -person 
or wrongful loss to another, is said to do that 
thing dishonestly.’ In section 23 wrongful 
gain and wrongful loss are defined thus:— 
‘Wrongful gain is the gain. by unlawful 
meansof properby:to which the person gaining 
ib is not legally entitled; and wrongful loss is 
the loss by unlawful means of property: to 
which the person losing it is legally entitled.’ 
. It has been held ino several cases that theft 
may be committed fwen'where there is no 
intention to deprive the owner of the property 
permanently. A familiar instance is that of 
a pefson who seizes the property of another 
in order to compel that other to pay a°sum of 
money to which the former has no claim 
[Prosnnc Kumar Patra v. Udoy-Sant (2)]. 
There is a difference of opinion as to whether 
it is theft to take the property of another 
in order to compel payment of a just debt. 
Queen- Empress v. Agha Muhammed Yusuf (3), 
but ib has never been suggested that there 
- can be no theft unless there is an intention 
to deprive .the owner of the property 
permanently.» In the present case there 

(1) R., and R. 420, i 
(2) 22 C, 669. 

(8) 18 A, 88, 
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was ‘wrongful gain’ to the applicant and 
‘wrongful loss’ to the school-boy within the 
definition of those terms in the Code. I 
must, therefore, hold that the applicant 
took the books dishonestly and that he was 
rightly convicted of theft under section 379, 
Indian Penal Code. This application is 
dismissed. 


Application dismissed 


(s. c. 4 Bur. D, Tr 146.) 
LOWER BURMA CHIEF COURT. 
CRIMINAL Revision No. 715 or 1910. 
March 28, 1911, 
Present; —Mr. Justice Twomey. 
EMPEROR-—APPLICANT 
versus 


GU WA-RESPONDENT. ` 

Excise Act (XII of 1896), ss. 30 (1), 30 (2) (a) — 
Meaning of the section--Possession of permissiblé 
quantity of each foreign spirit or liquor:—Possession of 
large quantities of brandy and beer—Accused a well-to- 
do Chinaman—Presumption of possession for private 
consumption. 

The meaning of section 80 (1) of the Excise Act is 
that a man may possess 12 quarts of foreign spirit 
without reference to any other kind of spirit or liquor 
in his possession. The section permits a man to 
possegs without pass or license 12 reputed quart 
bottles of foreign spirit, 12 reputed quart bottles of 
foreign fermented liquor, one reputed quart bottle of 
country spirit and 4 reputed quart bottles of country 
fermented liquor, all at the same time. , 

Clause (a) of section 80 (2) cannot mean that’ a 
man may keep foreign spirit for his private use with- 
out a pass or license only if he has no foreign fere 
mented liquor in his possession at the same time. ; 

The accused, a well-to-do Chinaman, who could 
afford to buy one to two hundred rupees worth of 
liquor for festive occasions was charged with possess: 
ing a large quantity of brandy and beer when the 
annual Chinese festival was in factnear at hand : 

Held, that the accused was prima facie entitled to 
the benefit of the exception contained in clause (a), 
of séctjon 30 (2). 

Petition from the order of the Sessions 
Judge of Bassein in his Criminal Appeal No. 
796 of 1910 reducing the sentence of 2 months! 
rigorous imprisonment and afine of Rs. 300 
or 20 days’ further rigorous imprisonment 
passed by the Additional Magistrate of Kyon- 
pyaw, to the term of imprisonment already 
undergone and a fine of Rs. 50 and the order 


ot confiscation limited to 144 bottles of beer, 


Mr. Rutledge, for the Applicant, 
Mr. Dawson, for the Respondent, 
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Order.— As regards the brandy, 24 pints, 
found in the accused Gu Wa’s possession, I 
concur in the Sessions Judge’s view. Section 
30 (1) ofthe Excise Act permits a man to 
have in his possession without pass or license 
the quantity of “spirit or fermented liquor 
specified in clause (n) of section 3 (1) in res- 
pect of such spirit or liquor.” The quantity 
specified in clause (n) in respect of foreign 
spirit is twelve quarts, and I think the mean- 
ing of section 30 (1) is that & man may 
possess that quantity of foreign spirit with- 
out reference to any other kind of spirit or 
liquor in his pofsession. I would read the 
section as permitting a man to possess with- 
out pass or license 12 reputed quart bottles 
of foreign spirit. 12 reputed quart bottles of 
foreign fermented liquor, one reputed quart 
bottle of country spirit, and 4 reputed quart 
bottles of country fermented liquor, all at the 
same time. 

Even assuming that the above interpreta- 
tion of section 30 (1) is doubtful, I think 
Gu Wa’s brandy would be saved by clause 
(a) of section 30 (2). That clause cannot, 
in my opinion, mean that a man may keep 
foreign spirit for his private use without 

` & pass or license, only if he has no foreign 
fermented liquor in his possession at the 
same time. If such an interpretation *were 
correct, every European- resident who has, 
say, a case (4 dozen) of beer and one bottle of 
"whisky in his house at the same time would 
be liable to prosecution. 
. I think the facts mentioned in the judg- 
ment indicate that the brandy and a large 
quantity of the beer found in Gu Wa’s posses- 
sion were really purchased by him for his 
private use, č. e., for consumption by himself 


and his friends, and not for sale. It 
js beyond dispute that Gà Wa ig 
the leading Chinaman of the place 


(Kyonpyaw), that he can well afford tq buy 
one to two hundred rupees’ worth of liqnor 
for festive occasions, and the Chinese annual 
festival was in fact at hand. He was, there- 
fore, prima facie, entitled to the benefit of the 
exception contained in clause (a) of section 
30 (2). It is true that when the brandy had 
been found in his house, he denied that he 
had any more liquor and this denial was 
shown to bedalse. No less than 198 bottles 
of beer were found in his house and of these, 
96 bottles were found concealed in hree 
gunny bags lying underneath other gunnies, 


INDIAN OASES. 


[1911 


After the discovery was made, he explained 
that 144 bottles had been brought for 
Chinese'$ friends at other villages who had 
commissioned him to purchase thé beer for 
them for consumption at the approaching 
festival. Evidence was. produced in proof of 
this plea and it was supported by the cash 
memos. on which Gu Wa had paid for 16 
dozen of beer in 4 lots of 4 dozen each ab 
Rangoon, about a fortnight before the seizure 
at Kyonpyaw. I see no sufficient reasén to 
doubt the g&nuineness of Gu Wa’s story. It is 
prima facie probable and reasonable. The 
Distiict Magistrate has suggested that Gu Wa 
himself was the real purchaser of all the beer 
and that he caused an alias to be entered in 
three of the cash memos. only as a blind. But 
the Excise authorities had ample opportunity 
of impugning the genuineness of the alleged 
commission transactions at the trial and I think 
it would be unjust to direct are-trial now, as 
the District Magistrate proposes, merely ir. 
order that the prosecution may have a further : 


. opportunity of contesting Gu Was plea in 


defence. I concur in the Sessions Judge's 
view that the concealment of the beer. was 
merely a false step taken by the accused to 
avoid interference by the Excise authorities 
and that it is not a sufficient reason for 
depriving him of the benefit of clause (a) of 
section 30 (2). 
. Lagree with the Judge in holding that Gu 
Wa committed a technical offence in respect 
of the 144 bottles of beer ordered for other 
persons, and as regardsthe remainder of the 
beer (54 bottles) and the brandy, 24 pints, 
I think Gu Wa's poSseaston falls uader the 
excepting clause (a) of section 30 (2). 

There will be no interference. . The records 
may be returned. 

. Record returned. 





(s. c. 4 Bur. L. T. 140.) 

LOWER BURMA CHIEF COURT. 
OniMINAL ÀP?PEAL NO. 96 o 1911. 
March 31, 1911. 

Present: —Mr. Justice Twomey, 

LAL MEAH-—APPELLANT 

versus bih 
EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1860), s, 280 —Rash naviga- 
tion of a launch —Running into a boat at anchor in itself 
prima facie evidence of negligence, 
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It is the primary duty of steam vessels to keep out 
of the way of vessels lying at anchor. The fact that a 
launch runs into a cargo boat at anchor, is in itself 
prime facie evidence of negligent navigation. 


Appeal against the conviction and sentence 
of three months rigorous imprisonmentand a 
fine of Rs. 100 passed on the appellant by 
the 2nd Additional Magistrate of Rangoon, 
in Criminal No. 120 of 1911. 


Mr. Alexander, for the Appellant. 
Mr. MacDonnel, for the Respondent. 


Judgment.—There aretwWo conflicting 
accounts of the collision. The complainant’s 
versionis that he was at anchor at the mouth 
of the Pazundaung Creek waiting for the 
rise of the tide to take his cargo boat to 
Pazundaung and that while so anchored, the 
launch navigated by Lal Meah came round 
from the Rangoon river, struck his cargo boat 
astern and sunk her. ‘The appellant and 
his witnesses, on the other hand, state that 
the cargo boat was coming under sail towards 
the launch, was caught helplessly in an eddy 


and surging against the launch upset and. 


sunk, 

- If the complainant's version is correct, I 
think it follows that the elements of an offence 
under section 280, Indian Penal Code, are 
established. It is a primary duty of steam 
vessels to keep out of the way of vessels lying 
at anchor. Seeing that the waters at the 
place of the collision are admittedly apt- to 
be disturbed and uncertain owing to eddies, 
it was allthe more incambent onthe Serang 
to give a wide berth to cargo boats at anchor, 
and the alleged fact thate he ran into the 
stern of one of thenmwvould be in itself. prima 
facie evidence of negligent navigation. 


I yould not reject the defence evidence on 
such a ground as that given by the Magistrate, 
namely that Chittagonians in Burma are 
notorious for perjury. But I think the evi- 
dence of the prosecution was rightly believed 
in preference to that for the defence, because 
it was shown .that the former was more in 
accordance with probabilities. The complain- 
ant had come from Kyauktan with a load 
of paddy fora millat Pazundaung and was 
making for the mill. It was natural for the 
cargo boat to be waiting at the mouth of 


the Creek fot the turn of the tide. I think 
the offence was clearly established. 
I think, however, that the substantive 


term of three months’ rigorous imprison- 
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ment is a sufficient punishment and I set aside 
the further sentence of Rs. 100 fine. 
Fine remitted. 





(s. c. 4 Bur. L. T. 189.) 

LOWER BURMA CHIEF COURT. 
CRIMINAL Reviston No. 27B or 1911. 
February 3, 1911. 

Present; —Sir Charles Fox, Chief Judge. 
CLEMENT J. DEMONTEC-—PETITIONER 
versus 
FLORENCE DeMONT&—Resronvent. 

Criminal Procedure Code (Act F of 1898), s. 488 — 
Maintenance—“Not exceeding Rs. 50 in the whole?-— 
Total sum allowed for maintenance of wife and children 
may exceed Rs. 50—Power to award Rs. 50 for wife and 
each child. 

Where a wife applied for maintenance for herself 
and her 4 children and the Magistrate ordered 
the husband to pay Rs. 50 for the ma‘ntenance of the 
wife and Rs. 10 for each child every month: 

Held, that the order was legal. The husband was 
liable to maintain his wife and each of his children, 
and the Magistrate might order him to pay as much 
as Rs. 50 for each of them. 


Facts.— In this case, Mr. H. F. Sitzler, 
Western Sub-Divisional Magistrate, Raugoon, 
ordered the respondent to pay Rs. 90 pər 
month to his wife as maintenance for herself 
and children. Mr. Pratt, Sessions Judge, 
Hanfhawaddy, referred the matter to the 
Chief Court by his order dated 23rd January 
1911. He said that he had always inter- 
preted the words “not exceeding fifty rupees 
in the whole" in section 488 of the Criminal 
Procedure Code as representing the total 
amount which a Magistrate could order in 
any one case and was under the impression 
that he could not order a payment of Rs. 50 
for the wife and a separate sum not exceeding 


_Rs. 50 for each or all the children in addition. 


Judgment.—The order was not, in 
my opinion, illegal. The section contemplates 
the making of an order for a monthly allow- 
ance of a wife or of a child. The order may 
direct the amount to be paid to any person 
the Magistrate directs. 


The respondent is liable to maintain his 
wife and each of his children and the Magist- 
rate might order him to pay as much as 
Rs. 50 for each of them. Hach child might be 
living witha different person and possibly 
the allowance for each might Properly be 
directed to be paid to the personin whose 
custody the child was. 
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` The fact that all the respondent’s children 
were at the time in the custody of their 
mother cannot affect the question of what 
should be paid for each child. 

The Magistrate evidently considered that 
Rs. 10 per mensem was a proper allowance 
for each child. 

Ifthe interpretation mentioned by the Ses- 
sions Judge were adopted, the only result 
would be that for each child a separate appli- 
cation would be made and entailing an order 
in each case, Possibly, this would be ths 
correct course, but I donot think it is even- 
tually necessary. * 
`” The record will be returned. 


Record returned. 





(s. c. 4 Bur. L. T. 186.) 

LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 67 or 1911. 
March 3, 1911. 

Present: —Mr. Justice Twomey. 
KYAW HLA U-—A»rPELLANT 
versus 
EMFEROR— RESPONDENT. 

Prosecution—Proof—False line of defence—Rape. 
< The case for the prosecution must always be estab- 
lished without reasonable doubt and the fact thit the 
accused may have adopted a false line of defence is 
no reason for convicting him if there is serious doubt 
as to any element of “the offence with which he is 
charged. 
Where an accused was charged of rape, but the 
facts proved were consistent with the accused’s in- 
nocence of the crime charged and showed that the 


sexual intercourse was with the consent of the com. 


plainant, he was acquitted of the offence charged. 

Appeal against the order of the Special 
Power Magistrate, Preme, in Criminal Trial 
No. 231 of 1910, against conviction under 
section 376, Indian Penal Code. 


Judgmént.—Ii appears from the 
Special Power Magistrate's judgment” that, 
he would have acquitted the accused if the ac- 
eused had admitted having sexual intercourse 
with the complainant. with her consent. The 
accused was in fact’ convicted not because the 
charge of rape was clearly established against 
him but because he made, what the Magis- 
trate considered, a false defence in denying 
any intercegurse whatever with the com- 
plainant. It should not be necessary to 
point-out that the case for the prosecution 
must always be established beyond reason- 
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able doubt, and the fact that the accused, 
may: have adopted a faise line of defence 
is no reason for convicting him if there is 
a serious donbt as toany element of the 
offence with which he is charged. 

In the present case, the Magistrate clearly 
had doubts as to whether the complainant 
consented to what the accused did to her. 
It is clear that while they were engaged’ 
in sexual intercourse in a secluded spot, the 
complainant’s sister came along and dalled 
out to the eomplainant from close by. The 
accused got up and ran away. The girl 
then emerged from the bushes and said 
that the accused had‘ravished her. lt 
may be true that she was ravished. But 
there are several considerations which throw 
doubt on the accusation, In the first 
place, she carefully placed the basin 
of food she was carrying on the irrigation 
bund before going into the bushes with 
the accused. This is hardly consistent with 
a forcible dragging. The complainant says 
that the accused threatened her with a knife 
but she is entirely uncorroborstel on this, 
point. She did not ery out or struggle. 
She made no sign till her sister, coming 
back from the fields to find out why the 
complainant was tarrying with the food for 
the reapers, came close to the bushes where 
the complainant and accused were lying to- 
gether and called ont to the complainant. 
It was. after the accused ran off in view 
of the complainant's sister that the complain- 
ant alleged that she had been raped. lt 
is not uncommon fore women to give away. 
their lovers in such. ciggumstances. Ab any 
rate, I think the facts proved are consistent 
with the appellant’s innocence of the crime 
charged. . . 

The conviction and sentence are seb aside 
and the appellant is acquitted and will be 
set at liberty so far as this case is concerned, 

Conviction and sentence set aside. 
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NAGAPPA CHETTY Y. MAUNG PO GWE. 


(s. c. 4 Bur, L, T. 140.) 
LOWER BURMA CHIEF COURT. 
Seconp Civiu Aprea No. 101 0771909. 
June 24, 1909. . 
Present:—Mr. Justice Parlett. 

NAGAPPA CHETTY-—DEFENDANI— 

APPELLANT 

versus ; $ 
° MAUNG PO GWE-—PramTIFEF— 

RESPONDENT. 

Traesfer of Property Act (IV of 1882), s. 52 —Lis 
pendens—-Review application, effect of —Laches. 

On 19th May 1905, appellant sued A. and B, his 
mortgagors, for a mortgage-decree an certain lands. 
Ou 13th June 1905 the Court, through an oversight, 
granted a money-d@oree only. On 24th July 1905, 
appellant applied for a review and on 7th September 
1905 the Court amended the decree by changing the 
money-decree into a mortgage-decree. 

In the interval, on 8rd August 1905, A. and B., 
appellant’s mortgagors, sold the lands to the re- 
spondent. Appellant sued the respondent to have 
this sale set aside under the provisions of section 52 
of the Transfer of Property Act: 

Held, that though section 52 had not been extended 
to the Pegu District, the equitable principles contain- 
ed in it might be followed as the basis for a decision in 
accordance with justice, equity and good conscience. 

Held, that even if the application for review were 
held to re-open the lis pendens, the applicant was not 
entitled to the benefit of the right, as he was clearly 
guilty of laches in not prosecuting his proceedings 
actively and without remission. It was open to him 
to apply for a review as soon as he knew thata 
money decree was passed or to file an appeal within 
one month, but he did nothirg from 13th June to 
24th July 1906. 

Appeal against the decree of the Divisional 
Court, Toungoo, dated the 22th February 
1909, passed in Civil Appeal No. 32 of 1908, 
dismissing the appeal of the appellant (de- 
fendant) in Civil Suit No. 1913 of 1907. 

Facts.—tThe rer of the Divisional 
Judge is as follows: — 

Was the sale valid ? 

2. Was the sale fraudulent and benami ? 

The facts of the case are curious. The 
lands in question were mortgaged by Po Nge 
and Ma Shwe Mon to appellant by*deposit of 


title-deeds. 

On the 19th May 1905, appellant in Civil 
Regular No. 681 of 1905, sued Po Nge and 
Ma Shwe Mon for a mortgage-decree. The 
learned Judge, through an oversight, gave 
them a money-decree only. This was on the 
13th June 1905. On the 24th’ July 1905, 
appellant filed *an application, namely, Civil 
Miscellaneous No. 44 of 1305, asking the 
Court to review its jadgment and grant a 
mortgage-decree. On the 7th September 
1905, the lower Court amended the decree 
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accordingly. In the interval, namely, on 
the 8rd August 1905, Po Nge and Ma Shwe 
Mon sold and transferred the land to the 
present respondent, Po Gwe. 

The appellant’s learned Advocate urges, 
that as the sale to Po Gwe was made after the 
filing of Civil Miscellaneous No. 44 of 1905 
and before it has been decided, that it 
was done “is pendens" and under section 
52 of the Transfer of Property Act, is in- 
valid. 

The learned Judge of the lower Court held 
that as Civil Regular No. 681 and Civil 
Miscellaneous No. 44 were decided ex parte, 
they were not contentious and so section 
52 ofthe Transfer of Property Act did not 
apply. 

The appellant’s learned Advocate urges 
that the suits were contentious and in support 
of his argument cites the case of Facyaz 
Husain Khan v. Prag Narain (1), where it 
was held "when a suit is contentious in its 
origin and nature, it is not necessary that the 
summons should have been served in the 
suit in order to make it ‘a contentious’ 
one within the meaning of section 52 of the 
Transfer of Property Act (1V of 1882) and 
render the doctrine of ‘lis pendens! appli- 
cable.” The circumstances of the case cited 
are nêt similar to the present suit. In that 
case the plaintiff was obstructed in every 
possible way by the defendant and was com. 
pelled to bring a suit, and when he did bring 
it the suit was contested. 

In the present suit, there is nothing to 
show that appellant was obstructed and the 
suit and miscellaneous application were not 
contested. 

I must, therefore, answer the first point in 
the negative. 

Respondent produced evidence to prove 
that he purchased the land on the registered 
deed ofsale and paid the money and this evi- 
dence has been believed by the learned Judge 
of the lower Court. 

The respondent is nota near relative of 
the vendors and appellants have produced no 
evidence that points to the sale having been 
a fraudulent and benami one, i 

T, therefore, answer point No. 2 in the ne- 
gative. 


Mr. Ohurt, for the Appellant. 


(1) 29 A. 889; 10 O. C. 314; 11 O. W. N. 661; 4 A. 
L. J. 344; 6 C. L. J. 668; 17 M. L. J. 263; 9 Bom. L, 
R. 656; 2 M. L. T. 191, 
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Judgment.—The circumstances of 
the case are sufficiently set out in the judg- 
ment of the Divisional Conrt. 

I would only remark that apparently the 
learned Judge of that Court intended to 
find on the first point which he discussed, 
namely, "was the sale valid" in the affirma- 
tive, but by an oversight he wrote negative.” 
Clearly, his finding was that the sale was 
valid. . 

Though section 52 of the Transfer of Pro- 
perty Act has not been extended to the Pegu 
District, the equitable principles contained in 
it may be followed as the basis for a decision 
in accordance with justice, equity ana good 
conscience. . 

The question for decision, therefore, is 
whether on the 2rd August 1905, the date 
of the sale of the land by Maung Po Nge to 
Maung Po Gywe, appellant, was actively 
prosecuting a contentious proceeding affect- 
ing aright to the land, in the form of his ap- 
plication for a review of judgment, filed on 
24th July 1905. 

I think there can be no doubt that the ap- 
plieation was contentious, that is potentially 
contentious in its nature. 

The “lis pendens" may have continued 
after the passing of the decree until the time 
for appeal elapsed, in this case until the 13th 
July 1905. It then ceased. 

Appellant urges that it was re-opened by 
the filing of the application for review. For 
this proposition no authority has been cited. 
J find the contrary view expressed ab page 
331 of Casperz’s Modeni Estoppel (3rd Edi- 
tion) where view is expressed ''thab a decree 
which is open to appeal does not extinguish 
the izs,. and that the purchaser is bound to 
wait until the time for appeal has expired” 
but that “the same principle would not apply 
in cases of review.” 

But even if the application fora review 
were held to re-open the ‘lis pendens, it is 
necessary that the party appealing to that 
doctrine should have prosecuted his proceed- 
ings actively and without remission. 

In the present instance, plaintiff himself 
is shown by the record to have been pre- 
sent in Court when judgment was delivered 
on 13th June 1905. He, therefore, knew 
from the%utset that a simple money-dec- 
ree had been passed in his favour instead 
of the mortgage-decree prayed for. Ib was 
open to him then and there to apply for a re- 
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view : or he could have filed an appeal at 
sry time up to the 83th July 1905. In- 
stead of that he did absolutely nothing: till . 
24th July. 

He was clearly guilty of laches in prose- 
euting his suit, and I am unable to hold that . 
there was such an active prosecution through- 
out, as to entitle him tothe benefit of the, 
principle of section 52, Transfer of Property 
Act, even if that principle could otherwise 
apply to an application for review mada by 
the party who could have appealed, after he 
has allowed the time for doing so to elapse, 
and on grounds which were,faMy known to 
him from the very date of the decree sought 
to be reviewed. 

The appeal is dismissed with costs. 

Appeal dismissed. 





(s. c. 57 P. R. 1911.) 
PUNJAB CHIEF COURT. 
Civin APPEAL No. 307 or 1908. 
March 6, 1911. 

Present: —Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Rattigan. 
MUHAMMAD ALI AND OrHERS— 
PLAINTIFFS— ÁÀ PPELLANTS 


. versus 
MUHAMMAD SHAH AND OTHES8— 


DEFENDANTS—RESPONDENTS. 

Lease—Construction—8pecification of share—Joint 
and indivisible contract—Rights of lessees — Possession 
of part of land leased—Right of some lessees to enforce 
entire contract—Specific perjormance —Suit, maintain- 
ability of —Contract Agt (IK of 1872), s. 45. 

The recitals in a lease in fgyour of several lessees 
specified certain shares of the lessees individually 
but ag a whole the various lessees were treated as but, 
one person. The consideration for the lease was 
stated as one sum and the whole amount w$s due 
from the lessees as a body. There was nothing in the 
deed from which it could be inferred that the lessors 
or the lessees intended or expected that the lessees 
should pay the consideration in proportion to the 
share respectively leased to them. The other pro- 
visions of the deed contemplated a joint interest and 
a joint Hability in all the lessees: 

Held, that the contract of lease was joint and 


indivisible. 


In construing @ lease, the document com- 
prising the contract should be considered as a 
whole. 

None of the joint lessees are entitled io claim per- 
formance merely of part of contract orto sue for 
possession of their proportionate share. 

But when some of the lessees sue for enforcement 
of the whole contract, making the lessees, who 
do nob join in the suit, defendants with the 
lessore, the Court is competent to decree specific 
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.performance of the entire contract in favour- of the 
plaintiffs, especially where the other lessees and 
lessors are in collusion. In such a case, the plaintiffs 
are not only entitled but obliged to sue for possession 
of the whole of the land leased. 

. Kale Khan v. Seva Ram, 156 P.R. 1889.(F.B)., Labhu 
Ram v. Kanshi Ram, 57 P. R. 1905 (F. B.); 76 P. L-R. 
1905, followed. 

Pyari Mohan Bose v. Kedarnath Roy, 26 C.409 (F.B.), 
Dwarka Nath Mitter v. Tara Prosunna Roy, 17 C. 160, 
Tarini Kant v. Nund Kishore, 12 C. L. B. 588, Shital 
Chandra v. Manik Chandra, 1 Ind. Cas. 254; 9 C, L. J. 
331; 13 C. W. N. 509, Karattole Edamamna v. Unni 
Kannan, 26 M. 649 (F. BJ), and Biri Singh v. Nawal 
Singh, 24 A. 226, relied upon. ` 

It is doubtful whether section 45 of the Contract 
Act applies to a claim for possession of land. Where, 
however, the guit eis really for specific performance 
of a contract, it is open to the defendant to plead in 
bar the provisions of section 45. 

Appeal from the order of tbe Additional 
Divisional Judge, Shahpur, dated the 22nd 
August 1907. 

The Hon'ble Mr. Muhammad Shafi, for the 
Appellants. 

Mr. Fazal-t-Husain, for the Respondents. 

Judgment. The following pedigree, 
table will help towards an understanding of 
the facts of this ease: — 


ALIM SHAH 


f 5 
Ghulam Rasul Muhammad Shah 
°l 
Jalal-ud-din and 
Musammat Taj Bibi. 


ENE 


T O 
r | 
Haidar Shah. Shah Sawar Hayat poan 
e Muhammad Shah, 
-. 4 D. W. No. 1. 
| 
Feroz Shah, Bahawal Shah, Ghulam 
D. W "No. 2. D. W. No. 8 Muhammad, 


| D. W. No. 4. 





m | | q 
ses aak Abdula Shah, Alam Shah, "Hassan Shah, 
D. W. No. 5. D. W. No. 6. D. W.No.7. D.W. No.8 


Of the above persons ab the time when 
the present suit was instituted, Ghulam 
Muhammad (D. W. No. 4), Alam Shah (D. 
W. No. 7) and Hassan Shah (D. W: No. 8) 
were minors. On the 2nd February 1904, 
defendant Ng 1 for himself, defendant 
No. 2 for himself and his minor brother 
defendant No. 4, defendant No. 8 for 
himself and defendants Nos. 5 and 6 for 
themselves and for their minor brothers 
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defendants: Nos. 7 and 8 executed a deed 
whereby they leased 35 squares of land 
(representing an area of 9,863 kanals, 12} 
marlas) situate in móuza Daghadhi Alam 
Shah, formerly in the Montgomery District, 
but subsequently transferred to the Samundri 
Tahsil of the Lyallpur District, to the two 
plaintiffs and to defendants Nos. 9-17, for a 
period of 9 years and for a consideration of 
Rs. 14,000. This deed was duly registered, 
but it would appear that, almost immediately 
after its execution, some of the parties to it 
refused to abide by its terms the rusult being 
that on the 11th October*1904, the present 
plaintiffs (who were two of the eleven lessees) 
instituted the present suit in the Court of 
the Munsif, Ist Class, in the Montgomery 
District, for possession of the 17i squares 
of the land which (according to their allega- 
tions) had been specifically and individually 
leased to them. The other lessees (defen- 
dants Nos. 9-17) refused to join in the suit 
and they were accordingly impleaded as co- 
defendants. An objection was raised that 
the suit was bad for non-joinder, inasmuch 
as the lessees had not all joined in the 
claim. This objection was considered and 
decided against the defendants by the Court 
in which suit was then pending. There- 
after, the suit was transferred to the Munsif, 
Ist Class, at Lyallpur, the transfer being 
rendered necessary by reason of the fact 
that the lands to which the claim related 
had, since the institution of the suit, been 
transferred to the Lyallpur District. 

Upon the transfer of the case the defen- 
dants again raised the plea thatthe suit 
must be dismissed as all the lessees had not 
joined as có-plaintiffs, and that section 45 
of the Indian Contract Act was, therefore, a 
bar to the present claim. In reply to this plea 
plaintiffs urged—(1) that this objection had 
already been duly adjudicated upon and 
decided in their favour by a Coprt, which 
at the time had'full jurisdiction to determine 
it; (2) that it was wrong in law, and (3) 
that plaintiffs were ready and willing to 
take over the whole bargain, if in the 
opinion of the Court they were in error in 
thinking that under the terms of the lease, 
they were entitled to claim merely the 17% 
aquares out of the total area of thé 35 squares 
which had been leased. This statement was 
male in December 1904 and before issyeg 
were fixed, 


852 


MUHAMMAD ALI t. MUHAMMAD SHAH. 


The Munsif ignored the first objection 
but apparently regarded the claim as by 
two of several co-promisees for enforcement 
of acontract inits entirety. He held that 
the lease was a contract entered into between 
the defendants Nos. 1-8, as lessors, and de- 
fendants Nos. 9-17 and plaintiffs as lessees 
jointly, and that as defendants Nos. 9-17 
had refused to join in-the suit, the suit as 
laid must fail by reason of the provisions of 
section 45 of the Contract Act. He accord- 
ingly dismissed the suit. 

Plaintiffs thereupon appealed to the Addi- 
tional Divisional Judge, and in this connection 
we may digress for one moment in order to 
show how utterly misleading the artificial 
value of a suit of this kind for jurisdictional 
purposes is when compared with the actual 
value of the land which is the subject.matter 
of the suit. According to the rules for the 
valuation of this suit, the value of the half of 
this land which had admittedly been leased for 
nine years for a consideration in all of 
Rs. 14,000, was merely Rs. 900, this represent- 
ing 30 times the revenue payable on the 
half of thisland. And yet this half of the 
land was actually let for a period of seven 
years for Rs. 7,000. In point of fact, 
the actual value of the land is admitted- 
ly much greater than would appear 
from the latter figure for Mr. Fazal-i- 
Husain was forced: to admit that the 
opposition to plaintiffs’ claim was, even in*1904, 
due to the fact that the defendants had 
realised that they had made a bad bargain. 

To return, however, to the facts of the case. 
The Additional Divisional Judge upheld the 
decree of the Muusif upon two grounds. He 
held that the suit was bad, not only because 
all the promisees had not joinedin the claim 
but also because plaintiffs were not entitled to 
claim performance of part only of the contract. 
The latter ground was obviously erroneous in 
view of plaintiff’s express assertion that if the 
Court was of opinion that the lease was en- 
tire and indivisible they were ready and will- 
ing to take over the whole bargain. He re- 
jected the plea of res judicata on the ground 
that the Montgomery Court had framed no 
issue on the point. But the question was 
purely one of law and no issue was necessary 
for its detegmination. 

From the decree of the Additional Divi- 
sional Judge an application for revision was 


made to this Court on the 7th December 1907 
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(the decree of -the lower Appellate Court 
being dated the 27th August 1907), and was 
admitted as a further appeal, under section 
70 (1) (5), of the Punjab Courts Act, by the 
order of the Judge sitting as a Single Bench, 
dated the 25th February 1908. This appeal 
has now been heard by us and we have had 
lengthy arguments addressed to us by Mr. 
Muhammad Shafiand Mr. Fazal.i-Hussair, 
who appeared respectively for the plain- 
tiffs and the defendants-lessors. 'Deferftdants 
Nos. 9—17e(the mortgagees-lessees) put in no 
appearance at this hearing and this appeal 
is decided ew parte against them, Mr. Shafi's 
argument is two-fold. In fhe first place, he 
contends that upon its true construction 
the lease is not only joint but several and 
gives specific shares to the various lessees and 
that it is, therefore, competent to any one óf 
such lessees to sue for possession of the share 
so leased to him and this quite irrespective of 
action or inaction on the part of the other les- 
sees. In supportof this argument the learn- 
ed Counsel relies strongly upon the recital in 
the deed which set forth that the land is leased 
to the various lessees in the shares therein 
specified (č. e, to Barkat Ali, 74 squares; 
Miran Baksh 10 squares and so on). 

In the second place, he contends that, if 
the lease be regarded as one joint contract in 
favour of the lessees jointly, ib is nevertheless 
open to any one of those lessees to sue in res- 
pect of it, and if the other lessees refuse to 
join in the suit, to make them defendants and 
to ask the Court to give the plaintiffs a dec- 
ree for possession pf the whole of the land, 
leaving the plaintiffs tg settle wilh such 
claims as the other lessees may have against 
the lessors. The plaint is framed as primarily 
concerned with the plaintiffs’ right to pos- 
session,of half the land leased, but Mr. Shafi 
points out that in it the plaintiffs ask for such 
other relief as in the opinion of the Court 
they may be entitled to, and also undertake 
to pay such sum as the Court may adjudge to 
be due from them. He also lays stress upon 
the fact that plaintiffs, when examined before 
the fixing of issues, stated in express terms 
that they were ready and willing, if the Court 
thought that such was their right, to take 
over the whole bargain. ¿ 

In support of this latter contention, Mr. 
Shafi relied upon the judgment of Sir Mere- 
dyth Plowden in Kale Khan v. Seva Ram (1) 

(1) 156 P. R, 1889. 
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the expression of opinion of the Full Bench 
in Labhu Ram v. Kanshi Ram (2) and the fol- 
lowing authorities Pyari Mohan Bose* v. Ke- 
darnath Roy (8); Dwarka Nath Mitter v. Tara 
-Prosunna Roy (4); Tarini Kant v. Nund Kish- 
ore (5); Shital Ohandra v. Manik Ohandra (6), 
-Karatlole Edamana v. Unni Kannan (7) and 
Birt Singh v. Nawal Singh (8). 

| For the lessors, Mr. Fazal-i-Hussain argued 
that the lease was in reality but one contract 
entire and indivisible and that the lessors, 
when they found that nine out of he eleven 
lessees were not prepared to carry out the 
contract were fully justified in resisting a 
claim by the ther two for its enforcement. 
He laid great stress upon section 45 of the 
Indian Contract Actand argued thatthe object 
of granting the lease, so far as the lessors 
were concerned, was to enable them to redeem 
the entire property which had previously been 
under mortgage and that consequently when 
they found that defendants Nos. 9—17 (the 
previous mortgagees) declined to act up to 
their agreement as embodied in the lease, 
they (the lessor) were justified in opposing 
the present claim. Mr. Fazal-i-Hussain con- 
tended that the views of Sir Meredyth Plow- 
den in the case cited were erroneous and that 
the correct exposition of the law was to be 
found in the judgment ‘of Powell, J.,in the 
same case. Healso referred io K?ishnarav 
Ram Chandra v. Manajt (9) in support of this 
contention, . 


Before proceeding we may here deal with 
the conduct of defendants Nos. 9—17. 
These persons, at the “date of the lease, 
were already in possession of some 173 
squares of land as mortgagees, but there is 
nothing on the record to show whether the 
mortgages heid by them were redeemable at 
any time, or not redeemable until after the 
expiry of a fixed period. But the fact re- 
mains that almost immediately after the 
execution of the lease, they decided to repu- 
diate it, and there can -be little doubt that 
throughout these proceedings they and the 
lessors have been acting in collusion. They 


(2) 57 P. R. 1905; 76 P. L. R. 1905. 
(8) 260.409.  . 
(4) 17 C. 160, 

(5) 120. L. R. 588. 

(6) 1 Ind. Cas. 254; 9 C. L. J. 881; 13 0. W. N. 509. 
(7) 26 M. 649. 

(8) 24 A 226. 

(8) 11 B, H, C, R, 106. 
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have nothing to lose by taking up the posi- 
tion they have done. They are in possession 
of such part of the land as would come to 
them under the terms of the lease, and they 
are apparently quite willing to rebain posses- 
sion as such mortgagees. They, therefore, 
refused to join plaintiffs in the present suit 
and the lessors (who, if they so wished, 
could, no doubt, compel them to carry out the 
terms of that lease) now plead that as the 
defendant mortgagees will not carry out 
their part of the contract, “we are entitled to 
say to plaintiffs that you as merely two of 
the co-promisees cannot enferce performance 
of that contract.” Owing to this dilatory 
plea the result has been that this suit which 
was (as already stated) instituted in October 
1904, has not up to date proceeded beyond 
the stage of preliminary objections, seven 
years have elapsed and we are now concerned 
merely with the question whether the frame 
of the suit was or was not correct. Curi- 
ously enough, Mr. Fazal-i- Hussain complained 
that if at this stage plaintiffs were to be 
allowed to continue their suit, ib might be 
that they would succeed in the end in secur- 
ing a long lease of property which has vastly 
increased in value since 1904, This objec- 
tion comes rather ungraciously from the 
partie, who are responsible for this delay. 
The like remarks might also well apply to 
the same learned Counsel’s objections that in 
the interval his clients have thought fit to 
sell part of the land to third parties. This 
sale is said to have taken place in 1909; or, 
in other words, at a time when the plaintiffs’ 
appeal was actually pending in this Court, 
We cannot agree with Mr. Fazal-i-Hussain 
that the vendees, who ventured to purchase 
property pendente lite, are entitled to any 
consideration at our hands. They have taken 
a risk, and they must be content to run the 
consequences of that risk. 

To tur now to the construction of the 
lease and to the rights of plaintiffs there. 
under. In our opinion, plaintiffs were 
wrongly advised in interpreting the document 
as giving them a right to sue for possession 
of a specifie half share of the land which was 
leased. The contract, as we read ib, was 
joint and indivisible, The recitals, no doubt, 
specify certain shares of the lessees jndividu- 
ally, but itis clear to us, from a considera- 
tion of the deed as a whole, that the various 
lessees were treated as but one person. In, 
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particular, the consideration for the lease is 
stated in round terms to be Rs. 14,000 and 
there is nothing in the deed from which it 
can be inferred that the lesgors or the lessees 
intended or expected, that the lessees should 
pay this sum in proportion to the share res- 
pectively leased to them. On the contrary, 
it is clear that the whole amount was due 
from the lesseesas a body. Similarly, the 
other provisions of the deed contemplate a 
joint interest and a joint liability in all the 
lessees. Paragraph 1, for example, is to the 
‘effect that “the lease is to be for nine years 
and the lesseesgare to remain in possession 
and occupation of the land just as if they 
were proprietors and are to be responsible for 
losses and profits. Ifin any year or during 
any harvest the land is not irrigated from the 
canal, such period (of non-irrigation) shall be 
excluded from the period of the lease, and 
in lieu thereof the lessees shall be entitled to 
remain in possession of the land for that 
harvest over and above the harvest of nine 
years. Iffor any reason, the canal water 
ceases to irrigate the land now leased, the 
lessees shall be entitled to a refund of money 
proportionate to such period of the lease as 
then remains unexpired.” Itis unnecessary 
to.refer in detail to the other clauses of the 
lease. But they are all drafted in gimilar 
terms, and obviously imply a joint contract 
with the lessees as one body. 

Upon this view of the contract, it follows 
that the plaintiffs were-not entitled to claim 
performance merely of part of the contract 
made with them by defendants Nos. 1—8 
(the lessors), and that they could not, there- 
fore, sue merely for possession of the 17} 
shares. This was the relief primarily sought 
by them. But, conceding this, are we for this 
reason to hold that the Courts were justified 
in throwing out the suit? We do not think 
so. It is clear from the plaint and the 
pleadings that the plaintiffs preferrdd their 
claim to the possession of those 172 squares 
in entire good faith and because they were 
advised that they kad no right to claim any- 
thing more. It is also quite clear that plain- 
tiffs: were ready and willing to take over the 
bargain in its entirety, if, in the opinion of 
the Court, their preper remedy was to sue 
for possegsion of the whole of the land. 
They expressly ask in their plaint for such 
other relief as they may be entitled to, and 
they express their willingness to pay 
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such sum as,the Court may consider to 
be due from them in respect of such relief, 
and when orally examined before the 
settlement of issues, one of the plaintiffs, 
for himself and his co-plaintiffs, stated that 
he was ready to take possession of all the 
land included in the lease. In the cir- 
cumstances, we consider that the Additional 
Divisional Judge was in error in holding that 
plaintiffs were splitting the contract into 
two and asking for fulfilment of part only 
of it. No goubt, that was the relief primarily 
prayed for, but the learned Judge entirely 
overlooked the general tenor of the plaint 
and plaintiffs’ oral pleas. eUpbn this point, 
then, we have no hesitation -in holding that 
it was open tothe Courts upon the plaint 
as framed, to give plaintiffs (if their .right 
was otherwise established) a decree for 
‘possession of tha whole of the land con- 
ditional, of course, upon the payment of 
full Court-fees. And even if the Courts had 
thought it necessary that the plaint should 
be amended before such decree could be pass- 
ed, they ought to have given plaintiffs an 
opportunity of amending their plaint- ac- 
cordingly. 

The main question, however, is weiter ib 
is competent to plaintiffs as two of the 
eleven co-promisees, to claim possession of 
the whole ofthe land in pursuance of the 
contract made with them and those other 
co-promisees jointly. Prima facie it appears 
to be inequitable that they should be wholly 
deprived of their bargain, because ib did not 
happen to suit the interests of the other pro-, 
misees (who were already ` in possession as 
mortgagees) to join in the suit, plaintiffs. 
were nob in possession of any parb of the' 
land and they (and they alone), would 
suffer. if this lease were held to"be in- 
effectual. The lessors and the morlgagees 
lessees have colluded, and the latter declined’ 
to lend ary assistance to the plaintiffs, surely: 
it would be doing plaintiffs a grave in. 
justice to hold that bécause of tbis collusion,’ 
we might go further and say, this frand, 
they are to bs entirely deprived of righta: 
which by duly registered deed were assured 
to them. 

The authorities cited by Mr. Shafi io 
which we have referred . Above strongly 
support his argument: that in cases of this 
kind when the promisee who is suing for 
enforcement of the contract, has made the 
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promisees, who refused to join in the suit; 
co-defendants with the promisors, the Court 
is competent to decree specifie performance 
of the entire contract in favour of the 
plaintiff. This subject has been so thorough- 
ly and exhaustively considered by Sir 
Meredyth Plowden in Kale Khan v. Seva 
„Ram (1) that it is unnecessary for us to 
gay more than that we entirely agree both 
with his reasons and his conclusions. The 
actual question now before us was not indeed 
directly before the Full .Bench in that case, 
and to that -extent the learned" Judge's re- 
marks were obiter. But this fact does -nob 
detract frome their force, and we observe 
that the later Full Bench ruling of this 
Court Labhu Ram v. Kashi Ram (2) refers 
with full approval to those observaticns. In 
neither case was the point finally decided, 
because in neither case was it directly in 
issue, but in view of those strong ex- 
pressions of approval and of the other 
authorities to which reference has been 
made, we have no hesitation in accepting 
Sir Meredyth Plowden’s remarks as enunciat- 
ing sound law. Mr. Fazal-i-Hussain takes 
his stand upon section 45 of the Indian 
Contract Act. The present claim is for 
possession of land, and it may be open to 
doubt whether that section has any ap- 
plication to it. If it has not cadit questio, 
and as plaintiffs have complied with the 
requirements of the procedure law, their 
claim to the whole land must (as the record 
at present stands) be maintainable. But 
this claim is, in truth, for specific per- 
formance of a contrac’ [see Oharna v. Bansi 
Lal (10)] and to*such' a suit it may well 
be open to the defendants to plead in bar 
the provisions of section 45 of the Contract 
Act.” Conceding this, we nevertheless hold 
upon the weight of authority that plaintiffs 
were entitled to sue for performance of the 
entire contract and that the objection, thab 
all the promisees had not sued, cannot 
deprive them of their rights of suit, where 
ib is found that they have impleaded (as 
admittedly they have done) every person who 
is & nesessary party to the suit. 

We hold, therefore, (1) that plaintiffs were 
not only entitled, but indeed obliged to sue 
for possession of the whole of the land, (2) 


that their plaint, as read with their oral 
Go) 5 A, L, J. 629; A. W. N. (1908) 245; 4 M. L. 
T, 445. 
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pleadings include a prayer for such relief, (3) 
thattheirsuit has been erroneously dismissed, 
and (4) tha& upon payment of the proper 
Court-fee, they are entitled to sue adjudica- 
tion by the Courts as to their right to posses- 
sion of the whole of the area included in the 
lease upon which theirclaim is based. We, 
accordingly, accept this appeal and setting 
aside the decree of the lower Appellate Court 
we remand the case ander Order XLT, rule 23, 
Civil Procedure Code, to the Court of the 
Divisional Judge for determination of the 
appeal before him in accordance with the 
preceding remarks. ‘Court-fee stamp ow the 
memorandum of appeal to be refunded. Costs 
to be costs in the cause, 


Appeal accepted. 





. (s. c. 4-Bur. L. T. 142.) 
LOWER BURMA CHIEF COURT. 
Szcoxp Crvis APPrAL No. 268 or 1908. 

July 8, 1909. 
Present:— Mr. Justice Parlett. 
MAUNG LON GY[—Derenpant— 
APPELLANT 
versus 


K. A. RAHMAN CHETTY.-—PLAINTIFF— 


RESPONDENT, ; 

Appeal, second—Small Cause Suit-—Rent due to a 
landlord which tenant promised to pay to landlord’s 
creditor—Whether such rent is rent for land— 
Oivil „Procedure Code (Act XIV of 1882), s. 584— 
Lower Burma Courts Act (VI of 1900), ss. 2(b), 38— 
Revision—Erroneous order passed after consideration of 
facts and law—Sale in execution —Lien— Purchase with 
knowledge of lien. 

. A., & tenant of B's mortgagor, executed in favour 
of B. a bond undertaking to pay to B. the rent due 
to the mortgagor and the mortgagor signed tie 
bond as a witness only; beyond this there was 
nothing to show that he agreed to the rent due to 
him being paid direct to B. and written off against his 
liabilities. 

B. sued for paddy due on account of ront: 

Held, that the right to the rent vested in the 
landlotd and the tenant could not contract with a 
third party to divest his landlord of that right, and 
that what B. was suing for was not the paddy qua 
rent of the land, but merely for the amount of the 
paddy due under the bond. 

Held, therefore, that the suit was not one for rent 
of land nor was ita land suit but that it was of a 
nature cognizable by a Court of Small Causes, and 
that consequently no second appeal lay under section 
584 of the Code of 1882 or under section 30 of the 
Burma Courts Act. s 

Where a person, who has a lien on property which 
is attached and proclaimed for sale, informs intend. 
ing purchasers of such lien and a purchaser bids 
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in spite of the warning, the purchase is subject 


to the lien. 

Douglas v. The Collector of Benares, 5b M. I. A. 271, 
distinguished, 

- The decision of a lower Court which is arrived at 
after a due consideration of tke facts and the law 
applicable thereto even though erroneous cannot be 
interfered in revision. 

Zeya v. Mi On Kra Zan, 2 L. B. R. 388, followed. 


Appeal against the decree of the District 
Court of Maubin, passed on the 21st Sep- 
tember 1908 in Civil Appeal No. 41 of 1908, 
dismissing the appeal of the appellant (8rd 
defendant) against the decree of the Township 
Court of Maubin in Civil Suit No. 208 of 
1908, 

Mr. Nicol, for the Appellant. 

Mr. Lentaigne, for the Respondent. 

Judg ment.—A preliminary objection 
is raised that no second appeal lies in this 
ease, on the ground thatit isa suit of the 
nature cognizable ina Court of Small Causes, 
the subject-matter of which does nob exceed 
Rs. 500 in value. 

Appellant urges that itis a suit for rent 
and, therefore, under the rvling in Koung Hla 
Pru v. San Paw (1), a land suit as defined in 
clause (b), section 2 of the Lower Burma 
Courts Act. If it isa land suit, a second ap- 
peal on facts is allowed by section 80 of the 
Lower Burma Courts Act. 

It has also been ruled in Maung Sein Tha- 
ung v. Maung Shwe Kun (2) that a suit for 
rent of paddy land is nota snit of anature 
cognizable by a Court of Small Causes, sout- 
side Rangoon. A second appeal under sec- 
tion 584 of the Civil Procedure Code of 1882, 
therefore, lies. 

It is necessary, therefore, to decide 
whother this is in reality a suit for rent of 
land. 

The facts which gave rise to the suit are 
shortly as follows :— 

One Manvg Nge was indebted to Ramen 
Chetty and had given him a mortgage of his 
land. Maung Nge had put Maung Po U"in as 
tenant for one year of 20 acres of this land at 
rent of 300 baskets of paddy. 


Maung Po U executed a bond undertaking 
to pay the 300 baskets of paddy due as rent 
to Maung Nge, to Ramen Chetty, to be by 
him applied towards paying off Maung Nge's 
mortgage and other unsecured debts due by 
him to the Ghetty; Maung Po U also under- 


took not to dispose of any of the produce 
(1) 8 L. B. R. 90, 
(2) 3 L. B. R. 47. 
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from the land without the Chetty’s know- 
ledge until he had given him the 300 baskets 
and also e sufficient selected paddy to pay the 
revenue. 

It is not clear what consideration Maung 
Po U received for this promise. 

Maung Nge signed the bond as a witness 
and he is said to have agreed to the arrange-, 
ment, but beyond this there is nothing ta 
show that he agreed to the rent due to him 
being paid direct to the Chetty and wrilten 
off against his liabilities. 

The question, therefore, arises whether the 
Chetty, the plaintiff in this suit, had a right 
to the rent of the land. . > 

The right to the rent is vested in the 
Jandlord, and the tenant cannot contract 
with a third party to divest his landlord of 
that right. 

In this case itis not shown by evidence, 
oral or documentary, that the landlord, 
Mung Nge, had transferred his right to the 
rent of the land to Ramen Chetty. 

I hold that Ramen Chetty had no right 
to the rent of the land and that in fact 
he was not suing Maung Po U for the 300 
baskets qua rent of the land, but merely for 
that quantity of paddy due under the bond 
executed in his favour by Maung Po U, 
to which bond the landlord Maung Nage was’ 
not a party. 

This is, therefore, not a suit for font nor is 
ita land suit. It is a suit of a nature 
cognizable by a Court of Small Causes, and 
the subject-matter was of the value of 
Rs. 420 only. 

No second appeal! *therefore, lies either under 
section 584 of the old Cod@ or under section 
38 of the Courts Act. 

This application was originally filed as one 
for revision under section 622 of the old Code, 
but was’ altered to an appeal upon the 
Assistant Registrar pointing out that a second 
appeal woul lie in a suit for rent of land. It 
is, therefore, right that I should consider whe- 
ther grounds for inteferénce on revision have 
been shown to exist. 

The subsequent facts of the case are briefly 
as follows:— 

One Maung Kwe obtained a decree for 
money against Maung Po U and in execution 
attached and brought to sale 807 baskets of 
paddy, the produce of the land hereinbefore 
referred to. In the notice of sale no mention of 
the Chetty’s lien upon the produce of the land 
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was made but when the sale took place, the 
Chetty attended and announced both to the 
bailiff and to intending purchasers that he 
had a lien upon the attached property. 
Despite the warning, one Maung Lon Gyi 
bought the-paddy atthe price of Rs. 100 per 
100 baskets. 

» "The price of paddy on the river bank was: 

V then Rs. 140 per 100 baskets and it would 
cost Rs, 10 tó 15 per 100 baskets to convey it 
there. Maung Lon Gyi, therefore, bought 
the paddy at from Rs. 25 to Rs 30 per 100 
baskets below its value. The Jower Courts 
have come to the findings that the Chetty had 
alien upor the paddy, and Maung. Lon Gyi 
purchased it’ with full knowledge of that 
lien. i 
. The only case quoted in support of revision 
is Douglas v. The Collector of Benares (3), 
where it was held that no suit lay against the 
purchasers where “ a Government Oficer, 
having notice of an incumbrance * LE 
suppresses all mention of it in the advertise- 
inent of sale, and conveys away the estate as 
unincumbered, and receives the fall value as 
if it were free from mortgage." In the pre- 
sent case, there was no suppression of the in- 
cumbranca, nor was full value paid. 
“It appears to me that the lower Courts 
duly considered the facts and the law ap- 
plicable, and though their decision may be 
erroneous, this is not a case where revision is 
admissible. [Zeya v. Mi On Kra Zan (4)]. 

The appeal is dismissed with costs. 


Appeal dismissed. 





(s. c. 58 P. R. 1911.) 
PUNJAB CHIEF COURT? 
Frnsr Civin APPEAL No. 559 or 1910. 
March 9,1911. * 
Present:—Mr. Justice Shah Din. 
'1DA-- PrAINTIFF— APPELLANI 
versus 
RAHIM BAKHSH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Custom—Succession—Pagwand or Chundawand— 
Burden of proof—Sidhu Musliman Jats of Gurdaspur 
District——Evidegce—Riwaj-i-am unsupported by instan- 
ces—Evidentiary value. 
Sidhu  Musalman Jats of Tahsil Gurdaspur are, 
in matters of succession, governed by the paguand 
and not by the chundawand rule. 
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The burden of proving that the chundawand rule of 
succession prevails in the tribe lies on the person 
asserting it. 

The Riwaj-t-am of the Gurdaspar District in favou 
of the chwndawand rule is not entitled to any weight 
because no specific instances are cited therein in 
support of the said rule. 


h Second appeal from the decree of the Div- 
isional Judge, Amritsar, dated the lst June 


Mr. Brij Lal, for the Appellant. 
Mr. M. C. Mukerji, for the Respondents. 


Judgment.—The question for de- 
cisionin this appealis whether the parties, who 
are Sidhu Musalman Jatg of mauza Pekho- 
wali in Tahsil Gurdaspur, are governed in 
matters of succession by the pagwand or by 
the chundawand rule. The lower Appellate 
Court has held that the pagwand rule of 
succession applies, and after hearing the 
appellant’s Counsel, I think that that decision 
is correct. Though the Riwaj-d-am of the 
Gurdaspur District appears to be in favour 
of the chundawand rule, the Divisional Judge 
was, in my opinion, right in not placing the 
onus probandi on the defendants, considering 
that no specific instances in support of the 
said rule are cited in that Riwaj i-am. The 
plaintiff relies on two instances of chunda- 
wand succession evidenced by mutation orders, 
datgd the 10th March 1904 and the 11th 
June 1906, respectively. These instances are 
not, however, of much value in the present 
casa The parties to the first-mentioned 
inutalion proceedings were, no doubt, of the 
Sidhu gôt, which is the gôt of the parties in 
this suit, but after mutation had been effected 
in accordance with the chundawand rule, a 
suit was instituted by the sons of one of the 
wives of the deceased proprietor who were 
aggrieved bythe mutation order with the result 
that a compromise was effected between the 
parties by which the chundawand rule of suc- 
cession was uobupheld. Thisinstance, therefore, 
rathér favours the defendant’s position. The 
other instance, namely, that evidenced by the 
mutation of the lith June 1906, relates to 
certain Sikh landowners of the Raju gôt and 
cannot be treated as of much value. 
As the Divisional Judge points out, the pro- 
priety of that mutation may yet be question-- 
edina Coart of law. 


I hold that the plaintiff, on wbom the bur- 
den of proof rested, has failed to show that 
the chundawand rule of succession prevails, 
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in his tribe, and maintaining the decree of 
the lower Court, I dismiss this appeal with 


eosts. 
Appeal rejected, 





(s. c. 4 Bur. L. T. 143.) 
LOWER BURMA CHIEF COURT. 
SPEOIAL Second Civit Appear No. 354 
or 1909. 
February 16, 1911. 

Present: —Mr. Justice Hartnoll. 
MAUNG PO THAN AND ANOTHER— 
PLAINTIFËS— A PPELLANTS 
versus 
MA ON BWIN AND ANOTHER— DEFENDANTS 
— RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 41, 123 
— Registration compulsory for a gift to be valid — 
Ostensible owner—Inquiry to be made by the mortgagee, 

Where one of four brothers mortgages a house 
which is the joint property of all the brothers, the 
mortgage is valid only in respect of the share of the 
mortgagor who has the power to mortgage only his 


share in the property. 

Maung Tha Nu v. Maung Kya Zan, 2 L. B. R. 167, 
followed. 

Section 41 of the Transfer of Property cannot 
apply in a case, such as this, where the mortgagees 
could have ascertained on the slightest inquiry that 
the property belonged to the mortgagor as well 
as to his other brothers, 


Appeal against the judgment of “the 
District Court of Thayetmyo passed in its 
Civil Appeal No. 23 of 1909 against, the 
decree of the Township Court, Allanmayo, in 
Suit No. 23 of 1909. 

Mr. MacDonnel, for the Appellants. 

Mr. Maung Thin, for the Respondents. 

Judgment,.—lIn this case Maung Po 
Than and Ma Shwe Nyun sued Maung Po 
Tun in respect of a certain debt of Rs. 97 and 
asked for a mortgage-decree in respect of a 
certain house, if the money was not paid. 
Ma On Bwin and Maung Po Ywe during the 
progress of the suit were made defendants. 
The Township Court gave the mortgage- 
decree asked for ; but when Ma On Bwin and 
Nga Po Y we appealed, the District Court set 
aside the mortgage-decree and allowed the 
appeal. 

. Hence this further appeal. There seems 
to be no doubt that Manng Po Tun did 
mortgage the house in dispute to appellants ; 
but it seems*to be equally clear that he had 
only the power to mortgage his share. The 
Gase of Ma On Bwin and Maung Po Ywe is 
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that the property belonged fo their father 
Maung Lu Gyiand that when he died, they 
and their hrothers PoTunand Thu Daw in- 
herited it. They plead that Po Tun and Thu 
Daw gave the house to them ; but in any case 
there seems to be no such valid gift. It is 
respondent’s case that the gift was a ‘useful 
one. Section 123 of the Transfer of Property 
Act operates, and such a gift could only be 
effected by a registered document. I am, 
therefore, unable to take into consideration 
any alleged verbal gift. M 

It must, therefore, beheld that the house 
is the joint property of Maung Lu Gyi's 
children: Maung Po Tun hag the power to 
mortgage his share—Tna Nu v. Kya Zan 
(1) ; butit is contended that the respondents 
are debarred from raising any claim as 
they allowed Po Tun to live on the house and 
so section 41 of the Transfer of Property Act 
applies. I am unable to allow such an 
argument to prevail. The slightest inquiry 
would have shown the appellants that the 
property belonged to Maung Lu Gyi and so 
would, after his death, belong to his children. 
The house is in Sinhangwe, and their own 
witness Po Thin says that Maung Lu Gyi 
used to livein the house. J, therefore, cannot 
allow section 41 ofthe Transfer of Property 
Act to apply to the case. 

The mortgage seems a valid one, as the 
property mortgaged does not appear to be 
worth Rs. 100, and so registration was- not 
compulsory. 

J, therefore, set aside the decree of the 
District Court and restore that of the Town- 
ship Court except bhat" the mortgage-decree 
will only be in respéct of one-fourth share 
in the property mortgaged. 

Each party will pay their own costs in all 
Courts. g 


Decree set aside 


(1) 2 L. B. R. 167. 
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(s. c. 59 P. R. 1911; 198 P. W. BR. 1911) 
PUNJAB CHIEF COURT. 
Civi, Revision No. 2045 or 1909. 
March 9, 1911. 

Present: —Mr, Justice Rattigan. 
MELARAM-PLAINTIFF—P ETITIONER 
versus 
Musammat BANDO AND OTHERS— 
.DEFENDANTS— RESPONDENTS. 

Custom-—Pre-emption—Proof— Evidenee, nature of 
—Custom to be proved in the particular lacality—Ezist- 
enge of custom in neighbouring sub-divisions insufficient 
--Baba Malak -sub-division in the town of Nakodar— 
Punjab Pre-envption Act (II of 1905),* s. 6. 

In every case, where a town is sub-divided the 
pre-emptor must prove affirmatively the existence of 
the custom’ of *pre-emption in:the particular sub- 
division in which the property is situate. The onus 
is not discharged by proving that the custom exists in 
neighbouring sub-divisions. 

Thakar Dass v. Muhammad Bakhsh, 100 P. R. 1892; 
Raman Mal v. Bhagat Ram, 17 P. R. 1895, Saudagar 
Mal v. Aman Singh, 70 P. R. 1899, Natha “Singh v. 
Billa Singh, 58 P. R. 1900, Hakim Rai.y. Muhammad 
Din, 88 P. R. 1901, Panna Lal v. Bhagwan Das, 16 P. 
R. 1902, 15 P. L. R. 1902, Sant Singh v. Jowala 
Sahai, 80 P. L. R. 1903, 42 P. R. 1903, Mamon v. 
Ghaunsa, 99 P. R. 1906; 130 P. L. R. 1906, relied upon. 

Even if the locality .in which the property in suit 
is included is not situate in any sub-division, it is 
for the pre-emptor to prove that the custom of pre- 
emption prevails in thut locality, quite irrespectively 
of the fact that it does or does not prevail in other 
sab-divisions of the city. 

Kishen Singh v. Jai Kishen Das, 2 P. R. 1903, 63 

P. L. R. 1908, relied upon. 

The right of pre-emption is a fight -of a very 
special kind, and as it has a tendency to hamper the 
free disposition of property, it requires.to be clearly 
and unequivocally shown to exist before it can be 
enforced. 

Mela Ram v. Prema, 109 P. R. 1900, relied upon. 

The.custom of pre-emption does not exist in the 
Baba Malak sub-division pi the town of Nakodar,- 


- Petition, under aodio 70 (1) (b) of Act 
XVIII of 1884 as amended by Act XXV of 
1899, for revision of the order of the Divisional 
Judge, Jullundur Division, dated the 2nd 
June 1909. 

R. S. Pandit Sheo Narain, for the Petitioner. 


Judgment.— Plaintiff sued for pre- 
emption’ in respect of the sale of a Louse to 
two prostitutes. This house (or shops, for it 
is as yeb not quite certain whether it is the 
one or the other) is situate in a lane in the 
bazar Baba Malak in the town of Nakodar 
Jullundur District, and the plaintiff claims to 
be entitled* to pre- -empt the property onthe 
ground that his house is-adjacent to it and 
that both properties open out on. a common 
roadway. Do. 
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The Munsif found that a right of pre- 

emption had in two previous cases been estab- 
lishd in Mohalla Ghaus and Mohalla 
Kalian of this town, but he held that it was 
incumbent on plaintiff to show thatthe 
property was situate in a particular sub- 
division of the town, and that in that sub- 
division the custom of pre-emption had been 
proved to be in existence at the time of the 
commencement of the Punjab Pre-emption 
‘Act, 1905. He found that plaintiff had 
failed to prove these facts. He adds that 
"the material on the file and the very spot 
show that Baba Malak is also a distinct sub- 
division included in no” mohalla. No cus- 
tom .of pre-emption has been shown to 
prevail-there and there would be none. The 
bazar mostly consists of shops and is not a 
residential bazar, The shops have changed 
into prostitutes’ houses. Sales have been 
occurring. No pre-emption case ever 
occurred in the locality. Hence plaintiff's 
case must fail.” The suit was accordingly 
dismissed. Plaintiff appealed from this deci- 
gion to the Divisional Judge, who dismissed 
the appeal on the ground that it had not 
been shown that the particular house .was 
situate in any mohalla, and that no instances 
of pre-emption in the immediate neighbour- 
hgod.had been alleged, whereas the circum- 
-stances of the case were such that there 
could be no considerations of convenience or 
privacy from which theexistence of the right 
might be inferred. 

Plaintiff applied for revision of the Divi. 
sional Judge's decree, and the learned Judge 
before whom the petition; came in the first 
instance directed “notice” to issue. It ig 
not clear from this order whether the petition 
was admitted to a hearing under section 70 
(1) (a) or section 70 (1) (b) of the Punjab 
Courts Act, but I presume that it was intend- 
ed that it should be admitted as a further 
appeal under the latter clause. 


Mr. Sheo Narain appeared for the plaintiff, 
but the respondents were neither present 
Aor represented by Counsel, and I, therefore, 
proceeded to hear the appeal ez-parte. 


Section .6 of Punjab Pre-emption Act 
enacts that “a right of pre-emption shall 
exist in respect of urban immoveable pro- 
perty in any town or sub-dévision of a 
town when a custom of pre-emption is proved 
to have been in existence in such town or 
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sub-division at the time of the commence- 
ment of this Act, and not otherwise." 

In the present case plaintiff's contention 
is that Nakodar is a comparatively small 
town with no real sub-divisions, though 
there are certain more or less ill-defined, 
mohallas in it. The property in suit cannot 
be said to be situate in any specific sub-divi- 
sion, and, therefore, if plaintiff can show that 
the custom of pre-emption has been recognised 
in this town, its existence must be presumed 
with regard to this particular locality. 
Plaintiff relies strongly upon two decisions 
of the District Jpdge (Mr. Muhammad 
Latif), Jullandur, in support of his con- 
tention, (1) in the case of Dhiria Ram v. 
Umru Mal, decided on the 13th June 1896, 
and (2) in the case of Ghaus v. Ghulam 
Farid, decided on the 21st December 1594. 
So far as 1 can gather, no appeal was 
preferred from either decision. 

In his judgments in these two cases, the 
District Judge was dealing specifically with 
the question whether the custom of pre- 
emption prevailed inthe Mohalla Ghaus and 
the Mohalla Kalian, respectively, but in both 
judgments the learned Judge distinctly 
stated that the custom prevailed throughout 
the town of Nakodar. This statement was, 
however, obiter, as the learned Judge had 
merely to decide whether the custom actu- 
ally prevailed in the particular  mohalla 
with which each case was concerned, . 

On the other hand, ib was held by this 
Court in Mela Ram v. Prema (1) that 
the pre emptor had failed to prove that he 
was entitled to pre-empt certain property 
situate in Mohalla Bhabra of this town. The 
decision is inconclusive, as it proceeded upon 
the special facts of that case, the learned 
Judge (Chatterji, J.) holding that the plain- 
tiff had failed to prove the existence of 
the custom on the peculiar facts set forth 
in his plaint. It is, however, noteworthy 
that the defendant in that case admitted the 
existence of the custom of pre-emption in 
the town of Nakodar (pp. 428, 429 of the re- 
port). It may now be accepted asa received 
proposition of law that in every case where 
a town is sub-divided, the pre-emptor must 
prove affirmatively the existence of the 
custom of pre-emption in the particular sube 
division in which the property is situate, 
and that the onus is not discharged by proof 

(1) 109 P. R. 1900, 
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of the custom in the neighbouring sub-divi- 
sions, T'hakar Dass v. Muhammad Bakhsh (2), 
Raman Mab v. Bhagat Ram (3), Saudagar Mal 
v. Aman Singh (4), Natha Singh v. Billa 
Singh (5), Mela Ram v. Prema (1), Hakim 
Rat v. Muhammad Din (6), Panna Lal v. 
Bhagwan Das (7), Sant Singh v, Jowalz 
Sahat (8), Mamon v. Ghaunsa (9). 

In the present case both Courts are 
agreed thab there are certain mohallas in 
Nakodar, and the Munsif finds in express 
terms that thg town “consists of well recog- 
nised sub divisions, there being (1) Mohalla 
Kelian, (2) Mohalla Ghaus and (3) the loca- 
lity called darvaza Charsi.” The*Divisional 
Judge is not so explicit in his judgment, but 
it is clear from its general tenor that he is 
also of opinion that the Mohallas Kalian, 
Ghaus and Bhabra are recognised sub-divi- 
sions of the town. 

This being the case, am I justified in pre- 
suming that the custom of pre-emption 
exists in other parts of the town of Nakodar, 
because it has been found to exist in two 
of the above mohallas ? Admittedly, the right 
has not been established in respect of the 
sale of any property in the locality in which 
the property now in suit is situate. The 
Munsif personally inspected this locality 
and found that of the seven houses in this 
lane five wére occupied by prostitutes for 
the purposes of their trade, and one by the 
plaiutiffs witness, Munshi, Bania. It is 
also in evidence that though houses in the 
Jane have frequently been sold, no claim 
for pre-emption has eyer been preferred 
prior to the one row under adjudication, 
and plaintiffs own witness, Munshi Ram, 
admitted that he knew of no claim to pre» 
empt having been preferred in respect of the 
sale of any house in bazar Baba Malak. 

But Courts are agreed that the custom of 
pre-emption is not likely to exist in a locality 
where the holses are occupied mostly by 
prostitutes. 

Mr. Sheo Narain’s argument (as I under- 
stood it) was that there were really no sub- 
divisions in Nakodar, and that as the cus- 

(2) 100 P. R. 1892, 

{3 17 P. R. 1895. 

(4) 70 P. R. 1899. 

(6) 58 P. R. 1900. e 

(6) 83 P. R. 1901. 

(7) 16 P. R. 1902; 15 P. L. B. 1902, 

(8) 42 ©. R. 1903; 89 P. L. R. 1908. 

(8) 99 P, R, 1906; 130 P, L. R. 1906, 
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tom of pre-emption had bebn found to exist 
in certain parts of the town, the presump- 
tion was that it existed generally. But 
against this argument we have the fact that 
the District Judge in 1894 and 1896 and the 
Munsif in the present case have distinctly 
found that there are well recognised sub- 
divisions of this town and the Divisional 
Judge (Mr. Parker) has apparently arrived 
at the same conclusion, though he does not 
gay’so in express terms. 

If this is the case, then the*fact that the 
custom exists in one or more of such sub- 
divisions does, not prove that it exists 
in the locality where the property now in 
dispute is situate. Evidence to that effect 
would, in the words of Chatterji, J., in Mela 
Ram v. Prema (1), bave but a very remote 
relevancy on the question now in issue, and 
could not in any event per se suffice to prove 
the existence of the custom in this parti- 
cular locality. And, admittedly, there is no 
other proof, 

Mr. Sheo Narain’s next argument is that 
even if there are some sub-divisions of Nako- 
dar, the present locality is not situate in any 
sub-division and, therefore, plaintiff is entit]- 
ed to refer to the Mohalla Ghaus and Mohalla 
Kalian cases as showing that the custom 
exists in the town. Ido not think there is 
any force in this contention, It is well. 
Known that iu Lahore city there are re- 
cognised sub-divisions, but in Kishen Singh v. 
Jat Kishen Das (10) a Division Bench of this 
Court held that though Pari Mahal was not 
a sub-division of that? city it was for the 
pre-emptor to preve that the custom of 
preemption prevailed in that locality, 
quite irrespectively of the fact that it did 
or dil not prevail in the sub-divisions of the 
city. ° 

Both the lower Courts are agreed that 
plaintiff has failed to prove his alaim, and it 
must be remembered that the case has como 
up to this Court, not-as a further appeal as of 
right, but upon petition for revision. It is 
also clear that “the right of pre-emption is a 
right of a very special kind, and as it has a 
tendency to hamper the free disposition of 
property, it requires to ba clearly and un- 
equivocally shown to exist before it can be en- 
forced,” [Chatterji, J.,in Mela Ram v. Prema 
(1).] Farther, the Munsif, who decided this 


case, nob only parsonally inspected the locali- 
(10) 2 P. R. 1903; 53 P. D, R, 1903. 
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ty, but also fully and most carefully consider- 
ed the facts and the evidence and gave sound 
reasons for the conclusions at which he 
arrived. In view of all these circumstances, 
I do not think that I should be justified in 
upsetting the decrees of the lower Courts 
simply on the strength of the two decisions 
of the District Judge in 1894 and 1596, 
both of which were before the lower Courts 
and were duly considered by them. Mr. 
Sheo Narain argues that there is no evidence 
to show that a claim for pre-emption in 
respect of the sale of property in the town of 
Nakodar has ever been refected on the ground 
that the custom does not exist. But this is 
rather begging the question, and respondents 
might well reply, "Has a claim for pre- 
emplion ever been preferred in respect 
of such sales outside the limits of Mohallas 
Ghaus and Kalian.” The Munsif, relying 
upon plaintiff own witnesses, asserts that 
though many such sales have occurred, no 
claim to pre-empt has ever been put forward, 
and I see no reason to doubt the correctness 
of this statement, 

I accordingly dismiss this application, 
but as respondents have not appeared, with- 
ont. costs. 


Revision rejected. 
e 





e 
(s. c. 4 Bur. L. T. 144.) 
LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Cryin AergArn, No. 290 
or 1909, 
September 2, 1910. 

Present; —Mr. Justice Twomey. 
MAUNG SAN HLA AND OrHERS— 
APPELLANTS 
versus 
SUBRAMONIAM CHETTY. BY HIS AGENT 
S.*N. ARUNACHALAM CHETTY— 
RESPONDENT, 

Evidence Act (I of 1872), s. 65—Secondary evidence 
—JDocument proved to have been returned to debtor — 
No notice given —áAdmissibility of secondary evidence — 
Promissory-note, swit on—Euecution and payment of 

interest proved —Proof of earlier note not necessary. 

The lower Appellate Court admitted oral evi- 
dence as to a previous promissory-note in lieu of 
which the promissory-note in suit was executed and 
gave it as his ground for such admissiqn of oral evi- 
dence that the original note was destroyed. The 
facts ou the record showed that the old note was 
returned to the debtor when the new one was execut- 


ed. 
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Held, that-secondary evidence of the contents of 
the previous note would be admissible only if notice 
to produce were first served’ où the defendants. A3 
in this case no such notice was served, the secondary 
evidence of the previous note was not admissible. 

In a suit on à promissory-note, the evidence as to the 
earlier note is not essential for the success of the suit 
when the execution of the note in suit and the pay- 
ment of interest on it are satisfactorily proved. 


Appeal against the judgment of the Divi- 
sional Court of: 'lToungoo in Civil Appeal 
No. 29 of 1909, Court of first instance. 
Sub-Divisional Court of Nyaunglebin, Suit 
No. 89 of 1908. 

Mr. Harvey, for the Appellants.. 

Mr: Clifton, for the Respondent. 


Judgment.—This was a suit filed in 
May 1908 by the respondent against the 
three appellants jointly with two other per- 
pons for Rs. 2,798.15 being principal 
(Rs. 2,300) and balanceof interest dueona pro- 
note executed by the five defendants in Nov- 
ember 1905. The defendants denied execution. 
The Sub-Divisional Court found that only two 
of the defendants had executed the pro-nóte 
and granting a decree against them dismissed 
the suit against the three present appellants. 
The Chetty then appealed to the Divisional 
Court where it was held that the three ap- 
pellants had executed the note jointly with 
the other two defendants and a decree ewas 
granted accordingly. 

I agree with the Divisional Court in think- 
ing that execution by the three appellaitts is 
established. There is no adequate reason to 
disbelieve the evidence of Anamalay and 
Wachiapa who state that these persons exe- 
cuted the note in their presence at the appel- 
lant San Ya's house. Anamalay and Nachiapa 
are independent witnesses aud their evidence 
is corroborated by the entries in the re- 
spondent’s account books kept in the ordinary 
course of business. 

- Itis urged that the lower Appellate Court 
erred in holding that oral evidence was admis- 
sible as to a previous promissory-note in lieu 
of which the promissory-notein suit was exe- 
cuted. The learned Judge noted in bis judg- 
ment that the oral evidence was admissible, 
because the original note has been destroyed. 
This is nob in accordance with the evidence on 
the record. According to Anamaly he took 
the old nole,with him when he went to get 
the new one executed. He was not asked 
what became of it, but the 4th witness Adac- 
kan Chetty (who was agent of the plaintiff’s 
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firm at that time)saysthat Anamalay returned 
it. He would naturally return it when the 
debtors executed the new note. Butin that 
case secondary evidence of its contents could 
be given only if notice to produce the note 
were first served on the defendants’ (section 
65, Evidence Act) and no such notice was serv- 
ed. It appears, therefore,. that secondary 
evidence as to the previous note for Rs. 2,300 
was not admissible At the same time, it 
must be held thatevidence as to the-eaflier 
note was nof essential for the success of the 
plaintiff's suit. The execution of the note ot 
November 1905 being proved and jhe payment 
of interest or that note being also proved, the 
burden of proving want of consideration lay 
upon the defendants and they entirely failed to 
discharge this burden. Consequently, the de- 
fendants-appellants cannot at all rely upon 
the weakness of the evidence adduced as to 
the previous note. The appeal is dismissed 
with costs. 


Appeul dismissed. 


(s. c. 66 P. R. 1911; 190 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 
First Civiu Appsat No. 461 or 1908. 
* April 10, 1911. 
Present:— Mr. Justice Kensington 
and Mr. Justice Johnstone. 
KARM BAKHSH-—PLAINTIFF—A PPELLANT' 
versus 
CHIRAGH DIN awp OTHERS—DEFENDANTS 


— RESPONDENTS. 

Civil Procedure Code (Act XIF of 1882), s. 180 —Evi- 
dence—8Several issues— Burden of proof laid on different 
parties—Right to receive rebutting evidence— Practice 
—Issue stated differently in record and judgment- 
Custom—Alienation—Arains of Kasur Tahsil, hore 
District —Will, power of —Presumption—Burden of proof 
—Separating off a son—Ewclusion from further partici- 
pation — Ancestral property—Property purchased from 
savings out of ancestral estate. 

Where the burden of proving some issues is laid on 
the plaintiff and of others “on the defendant, the 
plaintiff is entitled to reserve his case and produce 
rebutting evidence after defendant's evidence has 
been recorded only upon issues the burden of proving 
which has been laid on the defendant. 

Where in the body of the judgment, an issue is stated 
differently from whatit appears in the body of the 
recerd, the issue should be taken as it stands in 
the body of the record and not as trénscribed in the 
judgment. 

Where the power of gift inter vivos exists, power to 
transfer by Will is to be presumed until the contrary. 
is proved. . 
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Musammat Bano v. Fateh Kan, 48 P. R. 1908; 
111 P. L. R. 1908, followed. 

Acquired property, whether moveable dr immove- 
able, is ordinarily alienable according to the will and 
pleasure of the last full owner. 

These presumptions govern questions arising bet- 
ween, agricultvral Arains in the Punjab. 

Where an Arain agriculturist of Kasur Tahsil, Lahore 
District, being dissatisfied with one of his sons, 
Napak him off, giving him his share of the family 
estate as ib then stood, it was held that he could ex- 
clude that son from further participation in the 
famiby estate and that he could bequeath his remain- 
ing estate with its subsequent accretiqns to his other 
Bong. 

Hafiz Karim Baksh v. Musammat i Jan, 52 P. 
R. 1895, Badra- din v. Jita, 17 P. R. 1886, distin- 
guished. 

Property purchased by a person ont of the income of 
his father's estate or with his own earnings independ- 
ently of that estate, is not ancestral property. 


Appeal from theorder of the Sub-Judge, 
Lahore, dated the 13th January 1908. 

The Hon’ble Mr. Muhammad Shaft and Mr. 
Sundar Das, for the Appellant. 

The Hon'ble Mr. Shadi Lal and L, Biapoan 
Das, for the Respondents. 

Judgment.--The following pedigree- 
table suffices to show who are the parties 
contesting this case:— 
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Plaintiff puts in two lists of property, A. 
and B. His case was that Umar Din in- 
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herited the whole of A. from Ahmad, and 
purchased B. with cash inherited from 
Ahmad; that he (plaintiff) is entitled by 
inheritance to one-fifth of the whole property; 
that he holds one-fifth of the parcels of pro- 
perty Nos. 1,2 and 3 in list A, being land 
and house property in mauza Daulewala; 
that defendants refuse him his share in the 
remaining property; that he is unable to 
pay Court fee on the full value and so limits 
his claim, as set forth in the plaint, to pro- 
perty valued at Rs. 5,097-£.0. 

There was a dispute about valuation of 
suit, with which we are now not concerned, 
and then defendants’ substantial pleas came 
under consideration. Briefly stated, the 
defence is, that Ahmad only left some 1,570 
kanals of land and a kotha of kham masonry; 
that after his death plaintiff, some 30 years 
before suit, voluntarily took one-fifth of the 
parcels of property Nos. 1, 2 and 3 aforesaid 
(list A), and separated from his father; that 


. thereafter he was entirely separate in estate 


and business from the family, which went 
on and earned all the rest of the property by 
their own exertions; that on the 8th June 
1894 Omar Din executed and registered a 
Will, against which plaintiff filed a suit (which 
failed as premature), and that the Will 
being genuine and valid, plaintiff has already 
got all he is entitled to. 

To these pleas plaintif replied that by 
"law and custom” Umar Din was not autho- 
rized to make.such a Will; that the Will 
was executed under influence; that the whole 
of the property was ancestralin the hands of 
Umar Din; that whether ancestral or not, it 
could not be willed away from plaintiff with- 
out his consent. 

The Courts below framed seven issues and 
arrived at the following findings: — 

(4) All the property in the lists is non- 

* ancestral except parcels Nos. 1, 2 
and 3 in list A. 

(i Umar Din executed the Will with 
free conseut and was competent to 
make such a Will. 

(iz) Plaintiff has no rights inasmuch as 
he received thirty years ago all he 
was entitled to. 

The first point raised by plaintiff in appeal 
here is that he is entitled to a remand in 
order that he may produce rebutting evi. 
dence as to custom. On examination of the 
record we find this contention untenable. It 
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is based upon issue No. 3 as that issue is stated 
in the judgment namely:— 

Whether Umar Din, father of the plaintiff, 
made a Will, and whether he was cempetent 
to do so P 

Onus of proof to lie on the defendants. 

On the other hand, in the body of the re- 
cord issue No. 3 appears thus— 

Whether Umar Din, father of the plaintiff, 
made the Will ? 

Onus probandi on the defendants. 

And the question of validity of the Will 
is included in E No. 5, which stands 
thus— 

Whether the nlaintiff is entitled to one- 
fifth share of the property, ete. ? 

Onus probandi on the plaintiff. 

It would appear, then, that the burden of 
proving such a Will invalid was laid upon 
plaintiff, the property being found non-an- 
cestral; and thus section 180, Civil Proce- 
dure Code, (1882), which is relied upon by 
the plaintiff, does not help him. He isen- 
titled to reserve his case and to produce 
rebutting evidence after defendant’s evidence 
has been recorded only upon issues the bur- 
den of proving which has been laid upon 
defendant., It seems to us clear that in this 
connection we must take the issue as it stands 
in the body of the record and not as ii*has 
been transcribed in the jadgment. 

But plaintiffs Counsel (Mr. Sundar Das, 


who conducted the case below also) says he. 


was led to believe by the lower Court that 
he would be given an opportunity to rebut as 
regards custom, and, points to his stabement 
of 31at May 1907, page 46, paper-book and to 
the Court’s refusal on 16th November 1907, 
of his right, see pages 73 and 74. But on 
81st May 1907, Mr. Sundar Das said nothing 
about producing evidence as to custom ; he 
merely said he would produce the remaining 
evidence "in refutation,” a remark that no 
doubt was taken to refer to issues Nos. 3 (as 
originally framed), 4, 6 and 7. Thus, plain- 
tifs cortention fails all round. If we were 
of opinion that injustice had really been done 
in the case asa whole, or that a remand 
would be likely to alter the decision of the 
case, we might stretch a point and grant an 
indulgence ; bub as we hold neither of these 
views, we simply decline and proceed to dis- 
pose of the case on the record. 

Though the appeal runs into eight para- 
graphs, one of which is No. 7 just disposed 
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of, ib is man#fest that the only points 
for decision are— what is the nature of the 
property “in suit, ancestral or non-ancestral, 
and whether the testator had power to 
make sucha Will as that of 8th June 1894, 
The allegation of undue influence has been 
dropped andthe execution of the Will hag 
never been denied. 

Plaintiff’s Counsel has not attempted to 
show that the property in suit was ancestral 
in the hands of Umar Din, and wese@ no 
reason to dfffer from the learned Sub-Judge 
on the point. There is no doubt that the 
property in suib was actually brought or ac- 
quired by Umar Din and the defendants, 
and there is no evidence whatever that the 
money paid for it formed any part of the 
corpus of the estate of Ahmad. Property 
bought by these persons with savings ont 
of the income of Ahmad’s estate, or with 
their own earnings independently of that 
estate, would not be ancestral; and so the 
sole question really is whether Umar Din, 
an Arain of Tahsil Kasur, had the power 
by custom to will away  self-acquired 
property to defendant to the exclusion. 
of the plaintiff. No , doubt, plaintiff in 
his replication invoked "law," but he has 
not really relied upon the Muhammadan 
Law atany stage of the case but upon the 
record of custom in the Riwai-?-am and else- 
where, and we need not at all consider the 
question of the parties’ personal law. 

We begin with two settled propositions, 
first, that where the power of gift inter vivos 
exists, power to tyansfer by Will is to be 
presumed until the contrary is proved, 
Mussammat Bano v. Fateh Khan (1); and, 
secondly, that “acquired property, whether 
moveable or immoveable, is ordinarily adien- 
able aecording to the Will and pleasure 
of the last fullowner'"— see paragraph 58, 
Rattigan’s Qigest, and the authorities there- 
under quoted. The .Árazus, with whom we 


are here  coneerned,. are agriculturists 
and have inhabited the Punjab from 
ancient times, and the presumptions set ` 


forth above certainly govern questions arising 
among them. 

To rebut these presumptions, Mr. Sundar 
Das refers us to Hofiz Karig Baksh v. 
Musammat Begum Jan (2), a case of Muham- 
madans following their personal law, and, 

(1) 4S P. R. 1903; 111 P. L. B, 1903, 

(2) 52 P. R. 1895. 
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86 useless ‘to’ us here; and” Badr-u din v. 


Jita (3), which we shall discuss presently. 
Then we have the Rzwaj-t-am, extracts from 


which have been -inserted at pages 6 to 8 of ' 


the paper-book. The first extract, paragraph 
"146, is obscurely worded, and the instance 
in support is a peculiar one, not really ‘in 
oint here. The next extract, paragraph 
59, says property, ancestral and acquired, 
shall be divided in equal shares; that aliena- 
tion *carfnot be made to a stranger i in‘ presence 
. of collaterals ; but that any óne"heir can be 
disinherited by means of partition. This is 


rather in faveür, of defendants than plaintiff, : 
for here, though no formal partition was- 


‘made by Umar Din in his life-time, it has 


‘been held, and not without good reason, 


that he did virtually separate off plaintiff, 
. giving him -his share of the estate as it 


then existed. The third extract is irrelevant; ` 


but the fourth (paragraph 140) which, 
however, is supported by no instance, rather 
favours defendants. It is to the effect that, 
if a father separates a son, ‘giving him a 
full share, the son will get no more, even 
if the estate receives accretions, but if the 


‘son gets less than his share on separation,” 


he is entitled to participate like any other 
Son. Here there is every reason to: believe 
plaintiff. did get his full shane at the 
moment. The last extract is also much in 
favour of defendants, inasmuch asit says 
that Arains assert that a proprietor is com- 
petent - to disinherit any heir he likes at the 
time of partition. 

: The net -result of the mecords of custom 
seems to us to be*that* much is left to am 
Arain proprietor. The words a£ time of partis 
tion and by means of partition need not, in the 
absente of instances to give them precision; 
-bə taken too literally; the general impression 
is thab an Arain proprietor can, if he 
indicates ‘his settled resolve by seme unmis- 
takeable act, which would practically always 
be the separation of a son by ‘giving 
' him what he is entitled to at the moment, 
exclude him from -further participation in 
the. family estate.‘ No- doubt, in the 
present instance Umar Din did nòt have 
mutation effected in favour of plaintiff of 
the 25^ ghunaos odd which he “gave "io 
him; but the intention that this should be 4 
permanent and final transfer to plaintiff is 


fairly clear from plaintiff's having bad ex- 
. (8) 17 P. R. 1886, f 
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'- the presence of adult sons. 


elusive possession of thab land ever siuce. 
Incidents such as the expenditure thereafter 
of money ‘by Umar Din ‘on marriage in 
plaintiff's family do not seem to us to upset 
this theory. 

Lastly, we have to consider Badr-ud-din 
v. Jita (3). That was a case'of cis-Ravi 
Aratus, Tahsıl Chunian. After an inquiry 
it was found that acquired and ancestral pro- 
perty are on the same footing'as ‘regards 
alienations and when a proprietor has edult 
sons, he cannot alienate excapt for necessity 
without consulting them. There is an im- 
portant distinction between? that case and the 
present that there the, alienation was a 
mortgage to strangers in the presence of 
objecting sons. 

The case does not meet tis presumptions 

that arise in the present case as stated above. 
The dictum in the ruling is expressed in very 
general terms, but its application must be 
limited to cases of alienation to a. stranger in 
It cannot be 
properly applied to the case of a Lahore 
Arain, who, having become dissatisfied with 
a son, separates him off, giving him his share 
of the family estate as it stands, and then 
wills his remaining estate with its subsequent 
accretions to his other sons. 
. Tifat plaintiff did not in any way assist in 
the acquisition of the properties got after he 
was virtually separated off, seems to us clear 
enough. The Will is explicit on the point 
(see pages 8 to 11 of the paper-book), and 
the matter is really set at rest by the Chief 
Court judgment of 27th March 1906 in Civil 
Appeal No. 368 of 1903. These acquisitions 
were the subject of much litigation in which 
Umar Din had to defend his title at great 
expense, and in his litigation plaintiff does 
not seem to have helped him in any way. 

We have not thought ib necessary to.hear 
Mr. Shadi Lal for the defendant. We dismiss 
the appeal with costs. : : 

mog Appeal dismissed, 
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MEYAPPA CHETIY t. MAUNG PO HNYIN, 
(s. c. 4 Bur. L. T. 145.) 

LOWER BURMA CHIEF COURT. 
MISCELLANEOUS Crvin ÀpPEAL No. 47 or 1910. 
December 12, 1910. 
Present:—Mr. Justice Parlett and 
Mr. Justice Twomey. 

C. T. M. R. M. MEYAPPA CHETTY-- 
APPELLANT 
versus 
MAUNG PO HNYIN AND OTHERS— 


RESPONDENTS. 

Cause of action—Attachment of the same property 
by three judgment-creditors in three separate decrees 
—Suit for damages for wrongful attachment—Separate 
causes of action—Part&s. 

The same property was attached separately. at the 
instance of A.,B. and C. under three separate applica- 
tions and sold and the sale-proceeds distributed 
among them. The plaintiff sued for damages for 
wrongful attachment and made A., who was the first 
to attach, the only defendant, The defendant 
contended that B. and C , were necessary parties and 
as the suit against them was barred at the time when 
they were brought on record, it was barred against 
him also: 

Held, that there were separate causes of action 
against A., B. and C. and it was not necessary to join 
B. and C. as parties to enable the Court to award the 
relief prayed for in the plaint. i 

Durga Charan Barkar v. Jotindra Mohan Tagore, 
27 C. 493, distinguished. 

Gurwvayya Gonda v, Dattaraya Anant, 28 B. 11, re- 
ferred to. 

Appeal from the decree of the Divigional 
Court of Tennasserim, in Civil Appeal No. 
73 of 1909, dated 3rd January 1910. 


Facts.—In Execution No. 60 of 1902 of 
the Sub-Divisional Court of Kyaikto, the 1st 
defendant, firm attached 1,000 baskets of 
paddy alleged to belong to their judgment- 
debtor Po Hlaing. The attachment was exe- 
cuted by actual seizure on the 26th March 
1908. 

Again, in Executions Nos. 84 and S5, the 
second and third defendant firms, on the Ist 
and 2nd May respectively, applied for execu- 
tion of their decrees against Po Hlaing and 
asked for re-attachment of the paddy already 
attached by the lst defendant. Warrants 
were issued in each case and were returned 
as executed by actual seizure on the 6th May. 
On the same day, the paddy was sold under 
the order in Execution No. 60 and the sale- 
proceeds were subsequently rateably distri- 
buted among the three defendants. 

On the 23rd March 1909, the plaintiff in- 
stituted the present suit against the Ist de- 
fendant alone alleging that the paddy thus 
gold was not the property of Po Hlaing but 
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belonged to himeand claiming Rs. 1,500 as 
damages. 

The first defendant filed his written state- 
ment onthe 8th May. In it he alleged that 
as the other two defendants had also attached 
the paddy and had shared in the sale-proceeds, 
the suit was bad for non-joinder of parties. 
The suit was adjourned to the 10th May 
for reference to records and on that day the 
Sub-Divisional Judge entered the following in 
the diary:— From the Registers it appears 
that two other decree-holders attached the 
same property and these should be added as 
defendants. Plaintiff undertakes to file amend- 
ed plaint with the other defendants added.” 
The plaint amended soas toadd the 2nd 
8rd defendants was filed on the 10th May.and 

Mr. Palit, for the Appellant. 

Mr. Charz, for the Respondents. 

Judgment. 

Parlett, J.—The facts are fully set out in 
the judgment of the Divisional Court. The 
appellant contends that all three defendant 
firms were necessary parties to the suit, which, 
therefore, if barred at all, was barred against 
all of them. The lst respondent (plaintiff) 
urges that there were independent acts 
of trespass on the part of the three de- 
fendants and that he could take his 
remedy against all or any of them. We 
were referred by appellant to Durga Oharan 
Sarkar v. Jotindra Mohan Tagore (1) where a 
suit brought to establish the right to and con- 
firmation of possession of immoveable property 
was held not maintainable in the absence of 
other decree-holdegs who hadsimilarly attach- 
ed the property and plaantiff had failed to. 
get the attachments removed, the grounds 
being (1) that they were persons against 
whom a right to relief existed in the plain-. 
tiff if the suit was well-founded, and (2) their 
presence was necessary in order to enable 
the Court qffectually and completely to adjudi- 
cate upon and settle all the questions involved 
in the suit. 4 

In Guruvayya Gonda v. Dattaraya Anant 
(2), it was laid down that “whether the joina 
der of parties after the institation of a suit 
shall * * involve the bar of limitation, 
if the period prescribed has then expired 

* * must depend on $ * whe- 
ther the joinder was necessary to enable the 
Court to award such relief as may be given 


(1) 27 C. 493. 
(2) 28 B. 11. 
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in the suit as framed”. In my opinion, the 
joinder was not, in the present case, necessary 
to enable the Court to award such relief and 
there were separate causes of action against 
the three defendants. I would dismiss this 
appeal and order appellant to pay the costs 
of Ist respondent with Advocate’s fees two 
old mohurs. 


Twomey, J, —T concur. 


Arpeal dismissed. 
*. 


(s. c. 64 P. R. 1911.) 
PUNJAB CHIEF COURT. 
Civit Revision No. 1967 or 1907. 
July 1, 1811. 
Present:—Sir Arthur Reid, Kt., Chief Judge, 
and Mr, Justice Shah Din. 
RAM CHAND— PETITIONER 
versus 

BILLA MAL AND OTHERS— RESPONDENTS. 

Insolvency-—Pwnjab Laws Act (IV of 1872), ss. 25, 
26, 31—Rules under section 31, r. XXX—~Punjab Courts 
Act (XVIII of 1884), ss. 39, 70 (1) (a) and (b)—Scope 
of s. 25—Concealment of account books—False allega- 
tions of debts —Order under section 25 not a decree— 
Appeal— Revision —Material irregularity—Failure to 
comply with rule XXX-—Eraudulent transfer—Annul- 
ment—Separate suit—Revision application—Practice. 

An order made by the Judge of an” Insolvency 
Court under section 25 of the Punjab Laws Act is not 
&ppealable. 

Simla Bank v. Tavenor, 65 P. R. 1882, Thakur Das 
v. Kedar Nath, 33 P. R. 1888, Ram Mal v. Ladha Singh, 
62 P. R. 1886, followed. 

Such an order is not a decree, consequently, no 
application for revision of Suchsorder lies under sec- 
tion 70 (1) (5) of the Panjab Courts Act. 

Kishore Chand v. Musammat Nihal Devi, 70 P. R. 
1904, Parmanand v. Municipal Committee, Lahore, 65 
P. R. 1905, 130 P. L. R. 1905, followed. 

-Failtireto comply with rule XXX of the rules framed 
under section 31 of the Punjab Laws Acte is not a 
material irregularity. The discharge of the burden 
imposed on the creditor by rule XXX is not a condition 
precedent to proceedings against the infolvent under 
section 25. 

Section 25 is not confined to conduct in contracting 
debts. It covers concealment of account books and 
false allegations of the existence of debts resulting, 
or intended to result, in wrongful disposal of property, 
which constitute gross misconduct in reference to 
debts. 

Gurbaksh Singh v. Bela, 206 P. R. 1889, Mula Shah 
v. Nizam Din, 108 P. R. 1890, distinguished. 


Where a transfer of insolvent’s Property has been 
annulled as frandulent under section 26 of the Punjab 
Laws Act, the remedy of the aggrieved transferee is 
by way of a separate suit. He is not entitled to 
apply to the Chief Court on the revision side. 
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Petition, under seciion 70 (a) and (b) of 
Act XVIII of 1884, as amended by Act XXV 
of 1899, for revision of the order of the Judge 
Tnsolvents’ Htates Court, Amritsar, dated 28th 
August 1907. 

Messrs. Petman and Pestonjz Dadabhat, for 
the Petitioner. 

Messrs. Shadi Laland Nand Lal, for the 
Respondents. 

J4udgment.—This application and 
Civil Revision Nos. 2570 of 1907 and 337 of 
1910, can be disposed of together. This ap- 
plication was filed under section 70 (1) (a) 
of the Courts Act, . 

The learned Judge who issued notice record- 
ed that there was no appeal. Counsel for 
the petitioner now contends that the order 
declining to discharge him as an insolvent is a 
decree and appealable as such. Section 
89 of the Courts Act provides for an 
appeal to this Court from a decree of 
a Subordinate Judge or District Judge or that 
of a Divisional Judge only. The Judge of 
the Insolvency Court did not fill any of these 
offices, and Simla Bank v. Tavenor (1); Thakur 
Das v. Kedar Nath (2) and Ram Mal v. Ladha 
Singh (8) are ample authority for holding that 
no appeal lies from an order under section 25 
of the Punjab Laws Act, The order impugned 
was passed under that section. 

The further contention that an application 
under section 70 (1) (b) of the Courts Aot 
lies Has no force, an order under section 25 
of the Laws Act not being a decree and seo- 
tion 70 (1) (b) being applicable to decrees 
only; Kishore Ohand v. Musammat Nihal Devi 
(4) and Parmanand v. Municipal Committee, 
Lahore (5) arein point. The Counsel for the 
petitioner then contended that interference 
under section 70 (1) (a) was justified because 
noneof the provisions of rule XXX framed 
under section 31 of the Laws Act had been 
complied with. "We concur with the Court 
below in the conclusion that failure to comply 
with rule XXX isnot a material irregulari- 
ty. 

Counsel for the petitioner then contended 
that the Court below had committed à mate-~ 
rial irregularity by misrepresenting the facts 
on the record, in recording that the insolvent 


admitted that Radha Kishen refused to re- 
(1) 65 P. R. 1882. 
(2) 33 P. R. 1883. 
(3) 62 P. R. 1886. 
(4) 70 P. R. 1904. 
(5) 65 P. R. 1905; 130 P, L, R, 1905, 
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ceive a note of Rs. 500 offered to him, and in 
finding without any evidence that strenuous 
searches had been made for the missing ac- 
count books. At the end of the vernacular 
record of Ram Chand's evidence on thel6th of 
August 1907 we find that he deposed that he 
asked Radha Kishen to take a Rs. 500 note 
and that Radha Kishen’s reply was that he 
would see the next day. We also find on 
the record that the Sheriff reported twice on 
the 18th December 1906, that he had search- 
ed for the account-books on three separate 
days, and we find that the first report was 
signed by the p&titioner. We further find 
that on the 1st January 1907, the Sheriff re- 
‘ported that he had found seven books. We 
are unable to find any material irregularity 
justifying interference. The plea that the 
burden imposed on the creditor by rule XXX 
framed under section 31 of the Laws Act was 
not discharged and that its discharge was a 
condition precedent to proceedings against the 
insolvent under section 25 of the Laws Act, 
has no force. The whole of the evidence ad- 
duced by the parties was considered and the 
result of this consideration was that the Court 
- found that petitioner had been guilty of con- 
cealment, fraud and other gross misconduct 
inreference to debts. The contention that 
section 25 of the Laws Act applies onty to 
conduct in contracting debts has,in our opi- 
nion, no force. The concealment of account- 
‘books, for instance, interferes with investiga- 
tion into the genuineness of debts alleged by 
the insolvent to exist, and false allegations 
of the existence of debts resulting, or intend- 
.ed to result, in wrongful disposal of the 
‘insolvent’s property and loss to- genuine 
creditors is gross misconduct in reference to 
debts. For these reasons, the Court below 
was, on the facts found by it, with which we 
cannot interfere under section 70 (1) (a), 
justified in proceeding under section, 25 of 
the Laws Act. 

Gurbaksh Singh v. Bela (6) and Mula 
Shah v. Nizam Din (7) cited by Counsel for 
the petitioner, are inapplicable to the facts of 
this case. The plea taken in Criminal Revi- 
sion No. 25700f1907 by Beli Ram, the alleged 
creditor, has a bearing also on the insolvents' 
application. The plea is that on the 2nd 
January 1907 Beli Ram applied to be placed 


(6) 206 P. R. 1889. 
(7) 108 P. R. 1890. 
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on the list of såcured creditors and applied 
again to the same effect on the 25th of Febru- 
ary ; that on the 28th February the Court 
ordered the applicaticn to ba placed on the re- 
cord for hearing on the date fixed; that on the 
18th April the Court ordered that the applica- 
tion be considered after the termination of the 
proceedings under section 25 of the Law 
Act, and that if Beli Ram’s mortgage b 
found in those proceedings to be fraudulent 
order should bepassed after hearing the Sbjec- 
tions that Ife was a creditor ; that the 19th of 
August was then fixed for hearing ; that ten 
days before that date Beli Rara applied for 
the summoning of DuniChandand Tek Chand 
as witnesses saying that he would himself 
produce other witnesses; that orders were 
passed in accordance with the application ; 
that on the 9thof August nothing was done; 
that onthe 10th August proceedings continued 
in the original case, but that, in spite of diet 
money being paid by Beli Ram for his two 
witnesses, proceedings terminated without 
their being examined. 

It appears that on the 18th of April 1907 
Duni Chand, Pleader for other creditors, 
objected that Beli Ram should establish the 
validity of his mortgage by a separate suit, 
and that the Court recorded that reference 
had already been made to the Chief Court. 

Beli Rara took no steps below after the 
19th of August 1907, but applied to this 
Court for revision on the 23rd November 
1907. No authority has been cited for the 
proposition that a person, a transfer of pro- 
perty to whom hag beén annulled as fraudulent 
under section 23 of* the kaws Act, can apply 
to this Court on the revision side instead of 
filing a suit. The insolvent was at liberty to 
examine the witnesses, Duni Chand and Tek 
Chandy and we see no reason to doubt that 
Beli Ram and the insolvent, whose families 
are intimate, the first cousin of Beli 
Ram being betrothed to the grand-niece of 
the insolvent, have acted in concert in this. 
matter. 

For the above reasons, wo see no reason 
for interference and we, dismiss the applica- 
tion with costs. 

Revision rejected. 
i 
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- - — (s. c. 4 Bur, L. T. 148.) 
LOWER BURMA CHIEF COURT. 
Orvit Revision No. 122 or 1908. 
May 31, 1909. 
Present:—Mr. Justice Moore. 

. R. M, A. R. M. ARUNACHELLAN 
CHETTY, ny gis agent MUTUKURPEN 
CHETTY— APPLICANT 
versus 
S. N. R. M. SOMASUNDARAM CHETTY 
. — RESPONDENT. 

Atlachihent—Debt—Garnishee order — Delivery of 
cheque to creditor —Effect of subsequent receipt of atiach- 
ment order—-Stopping paymeni—Failure to affi copy 
of order on Court House—Civil Procedure Code (Act 
XIV of 1882), s3. 268, 484, 486, 492. 

Where a cheque has been given in respect of a 
pre-existing debt and the drawee is served with a 


garnishee order, he is under no obligation to stop 
payment. 

Bence v. Shearman, (1898) 2 Ch. D. 582; 78 L. T, 
804; 47 W. R. 350; 67 L. J. Ch. 618; Elwall v, Jackson, 
(1884) C. & E., 862, followed. ' 

Where an order attaching money payable to A. 
and lying in the.hands of a Government officer is 
served upon such officer but he hus already delivered 
a cheque to an assignee of A., the cheque becomes 
completely the assignee’s property ard cannot be 
affected by any subsequent attachment against A. 

Bhagwandas Kishordas y. Abdul Hussein Mahomed 
Ali, 8 B. 49, followed. 

Where a debtis attached, whether before judgment 
or in execution of decree, copy of the order of 
attachment must be fixed up in a conspicuous part 
of the Court House. Failure to comply with this pro- 
vision invalidates the attachment as against third 
parties. 


Satya Charan Mukerji v. Madhub Chauder Karmokar, 
9 C. W. N. 698, followed. 


Appeal against the order of the District 
Court of Prome, passed in Civil Execution 
No. 11 of 1908, dated: she [8th August 1908. 

Mr. N. M. Oowasigs, for. the Applicant. 

Mr. Lombert, for the Respondent. 


Judgment,—In Civil Regular Suit 

No. TO of 1908, instituted on 24th March 
“1908, respondent sued Po Hla and his wife 

for recovery of Rs. 4,747-12-9. 

An application for attachment Before judg- 
ment, made on the Ist April 1908, was 
rejected. Fresh application was made on 
the 8rd April 1908 and the Court then order- 
ed the conditional attachment of Rs. 5,000 or 
more at the defendant's credit in the office of 
the Deputy Conservator, Prome. The attach- 
ment was made by an order restraining de- 
fendant from #lrawing the said sum and by an 
order to the Deputy. Conservator of Forests, 
Prome, directing him to hold the said sum 
subject to the further order of the Court, 


It does not appear that the order was served 
upon Po Hla or Ma The Nzwe at all The 
order reached the Forest Officer, Prome, on or 
about the 18th April 1908. Before the order 
reached him, and, therefore, before the attach- 
ment became effective, the Forest Officer had 
delivered to Po Hlaing or U Hlaing (who 
held an assignment to him by Po Hla of the 
debt) a cheque for-Rs. 3,572-12-6, the amount 
owing to Po Hla. Upon receipt of the 
Court’s injunction, the Deputy Conservator 
of Forests stopped payment of the cheque. 
The chegue was presented in due 
course at the Prome Treasury on the 21st 
April 1908 by petitioner Mutukurpen Chetty 
to whom ib had been endorsed by U Hlaing 
and who claims to be holder in due course 
for value. Payment having been stopped 
by the drawer, the Treasury, Prome, refused 
to honour the cheque. The cheque was pro- 
duced in Court on the llth May by Mr. 
Chatterjee, Advocate of petitioner. Tho 
Judge took possession of the cheque and re- 
ferred petitioner to a civil suit asa remedy. 
Mr. Chatterjee is said to have applied ver- 
bally then. for removal of attachment bat 
made no written application. The injunction 
was continued and decree in the suit was 
passed on 20th July 1908. On 23rd July 
respendent, the decree-holder, applied for 
attachment and asked nter alia that this 
sum of Rs. 3,572.19 6 shouli ba paid to 
him.” The Judge issued notice to, Maba- 
kurpen Chetty to show cause why the sum 
should not be paid. Upon the 14th August 
Mutukurpen Chetty appeared and filed an 
affidavit accompanied by two deeds Exhibits 
A and B. The effect of the affidavit was 
that the cheque of which payment was 
stopped had been made over to him by U 
Hlaing in consideration of Rs. 2,300 principal, 
Rs. 250 interest due upon pro-notes and 
Rs. 900 cash with a promise of further pay- 
ment of Rs. 5,712 6-0, 

The document Exhibit A, bearing date 
23rd January 1908, is n conveyance by 
Po Hla to his father, U  Hlaing, of the 
money due to him by the Forest Department 
in consideration of Rs. 10,000 said to be 
owing from Po Hla to U Hlaing. 

. The other deed, which is dated 16th 
March and was regislered on 4th March 
1908, is a document by which U Hlaing 
mortgages to Mutukurpen the money to be 
drawn from the Forest Offica- as security 
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or four pro-notes for Rs. 2,300. It recites the 
assignment of the sum due to him from 
the Forest Department by Po Hla to U 
Hlaing under the deed of 23rd January 
1908 which is referred to as a power-of- 
attorney. 

Mr. Chari, who appeared for Mutukurpen, 
filed a petition asking for removal of the 
attachment or prohibitory order. He sup- 
ported it by the affidavit and deeds in 
question and by argument bub did not call 
apy evidence, or, as far as the record 
shows, apply for na adjournment to enable 
him to call evidence. The District Judge 
after hearing Mr. Chari, adjourned the case 
for orders and passed orders on the 17th 
August refusing to remove the attachment. 
His reasons for refusing are that he be- 
lieved U Hlaing, Po Hla and Mutukurpen 
to have acted in collusion to defeat respond- 
ent’s claim and that he was not satisfied 
that Mutukurpen held the cheque for value 
given. He directed the stopped cheque to 
be returned to the Forest Department aud 
& fresh cheque was issued in favour of the 
Court the proceeds of which Rs. 3,572-12-6 
have been paid to respondent. 

: The Judge of the District Court seems 
to have somewhat  misconceived the law 
governing the questions in issue. And hisepro- 
cedure has in some respects been irregular. 

The Deputy Conservator of Forests having 
received the injunction or garnishee érder 
after he had delivered the cheque to U 
Hlaing was, under no further obligation, to 
take -any further action in the matter. This 
jg settled law—vide Bence v. Shearman (1) 
and Elwall v. Jackson (2). Theruling in the 
latter caseis directly in point and is to the 
effect that where a cheque has been given in 
respect of a pre-existing debt and the drawee 
is served with a garnishee order he is under 
no obligation to stop payment. 

In the present case, however, the Forest 
Officer did stop payment. In my opinion 
he was wrong in doing so. He had paid 
the debt due to Po Hla to an assignee of 
Po Hla ‘and there was nothing upon which 
the attachment could operate. 

I may also note that it seems very doubt- 
ful whether there was any valid attach- 
ment at all. 

(1) (1898) 2 Ch. D. 582; 78 L. T. 804; 47 W. R. 350; 


67 L. J. Ch. 518. 
(2) (1884) C. & E. 362, 


From the orders of the Court, it is clear 
that the order to the Forest Officer, though 
issued ir? the form of an order under sec- 
tion 492 was in fact an attachment before 
judgment under section 484, Civil Pro- 
cedure Code. Section 486 enacts that 
such attachments should be made in the 
manner provided in Chapter XIX of thef 
Code of 1882, section 268; the section ap 
plicable inter alia lays down that in the case of 
a debt, a copy of the order shall be fixed ap in 
a conspicuous part of the Court House. The 
record does not show that this was done and 
the failure to comply with this Rrovision was 
held in the case of Satya Oharan Mukerji v. 
Madhub Chunder Karmokar (3) to invalidate 
the attachment as against third parties, As 
far as petitioner was concerned, there seems 
reason to believe, therefore, that there has 
never been any valid attachment at all. 
Even assuming the attachment to have been 
valid the case of Bhagvandas Kishordas v. 
Abdul Husein Mahomed Ali (4) —a case which 
has remarkable similarity to the present 
one—is authority for holding that the cheque 
once delivered to U Hlaing became completely 
his property and could not be effected by 
any subsequent attachment against Po Hla, 
In the words of that judgment, it was not 
Po Hla's money in his hands but money 
or an order for money paid to him at Po 
Hla’s request and entirely at his disposal. 
A fortiort the attachment could not operate 
against petitioner to whom the cheque was 
endorsed by U Hlaing. 

Had matters regjed » with the stopping of 
the cheque, petitioner’s remedy would have 
been to sue the drawer of the cheque. But 
the matter has gone farther. A fresh cheque 
bas been drawn for the same amount and 
the sum has been paid to respondent. This 
is what actually occurred in the Bombay case 
quoted and yestitation was ordered. In that 
case, however, the person entitled to the 
money wrongly paid ouf by the Court had 
filed a Civil suit for recovery of the same. I 
do not think that section 283, Civil Procedure 
Code, applies as there was no valid attachment, 
there being no debt at the time the attach- 
ment such as it was became effective. Nor 
has the Court treated the proceedings as 
proceedings for removal of attachment under 
section 288. 

(3) 9 C. W. N. 693, 

(4) 8 B. 49. 
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The order of the Court directiug the pay- 
ment of the money to respondent was nota 
decree. It was not an order in,a suit nor 
was it an order falling under section 47, Act 
V of 1908, as it was not an order passed in 
& question arising between the parties to 
the suit or their representatives. 

Petitioner was, therefore, entitled to apply 
for revision of the order. I think that there 
has clearly been material irregularity, if not 
illegality, in the lower Court’s proceedings 
and that restitution should be ordered. 

J, therefore, set aside the order of the 
lower Court directing the payment of 
Rs. 3,572-12-6 fo respondent, and I order 
that respondent do refund this amount 
to petitioner and that respondent do 
. also bear petitioner’s costs in this Court. 


Order set aside. 





(s. c. 60 P. R. 1911.) 
PUNJAB CHIEF COURT. 
First Civit Appeat No. 417 or 1908. 
March 17, 1911. 
Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Rattigan. 
Sayad MIR NAWAB AND OTHERS— 
PLAINTIFF3— A PPELLANTS 


versus 
HARDEO AND OH EKS c DRERRD ATUS: 
RESPONDENTS.: 


Civi Procedure Code (Act V of 1908), O. XXII, r. 4 
(8)—Appeal —Statement —Death. of one of two repre- 
sentatives of the body of respondents—Joint decree—No 
application for impleading "legal representative of de- 
ceased made within six monthw—Abatement of whole 
appeal—Plea of ignorawce of death. 

"In the case of a joint decree, an appeal abates on 
the death of one of two representatives of the body 
of respondents, where no application is made 
wibhif six months to have the legal representative of 
the deceased brought on the record. . 

Order XXII, rule 4 (3) of the Civil Procedure Code, 
is imperative. Mere ignorance of the death of the 
deceased untilafter the expiry of the ptriod of limi- 
tation cannot justify a departure from the rule, where 
no fraudulent concealment of the death is set up. 

Second appeal from the order of the Divi- 
sional Judge, Delhi Division, dated the 9th 
December 1907. 

Mr. Nabi Bakhsh, for the Appellants, 

Mr. Pestonji Dadabhai, for the Respond. 


ents. 

J udgment.—The finding on remand 
is that Ghisa died on the 14th December 
1909, He was one of two respondents ap- 
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pointed on the 28th October 1909 under 
Order I, rule 8 of the Code of Civil Pro- 
cedure, to represent the respondents who 
were numerous. Several respondents had 
died a year or more before October 1909, 
and the appellants neglected the duty of 
keeping themselves acquainted with the 
necessity for substitution. 

On the 7th July last, application for sub- 
stitution to Ghisa was made, more than six 
months after his death. The correctness 
of the finding as to the date of Ghisa’s death 
was not contested and fraudulent concealment 
of his death was not set up. It was merely 
pleaded that he lived 5 ôr 6 miles from the 
appellants and that the latter were ignorant 
of his death until after the expiry of limita- 
tion. Order XXII, rule 4 (8) of the Code 
is imperative, and no circumstances, which can 
be held to justify departure from the rule, 
that the appeal should be dismissed, have been 
established. 

The appellants have been grossly careless 
and have only themselves to thank for the 
abatement. 

The decree was joint and we concur in 
the exposition of the law contained in the 
judgment of a Division Bench in Civil Appeal 
No. 649 of 1907, that on the death of one of 
two representatives of the body of respondents 
the ‘appeal abates. 

The preliminary objection is allowed and 
the appeal is dismissed with costs. Counsel’s 
fee thirty-two rupees, the value of the 
suit being Hs. 1,200 and the appeal having 
been admitted as toa portion of the decree 
only. 

Appeal dismissed, 





(s. c. 18 Bom. L. B, 1097.) 
BOMBAY HIGH COURT. | 
Crvin Apprat No. 24 or 1910. 
September 5, 1911. 
Prtsent:—Sir N. Q. Chandavarkar, Kr., 
Judge, and Mr. Justice Batchelor. 
HAMABAI F, PETIT— . 
versus 
Tae SECRETARY or STATE ros INDIA 
In COUNCIL— 


MOOSA HAJI HASSAM— 
versus 
Tug SECRETARY or STATE eror INDIA 
ın COUNCIL— 


“Public purpose,” meaning of—Provision of house 
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accommodation for Government officers —Lease— Oon- 
struction—Land Acquisition Act (I of 1894), s. 6— 
‘Government of India Act (21 & 22 Vic. C. 106), s. 39. 

In 1864, the East India Company granted ‘the land 
in suit to the predecessors-in-title of the defendant 
for a term of ninety-nine years. A proviso was 
inserted in the lease reserving to Government the 
right to resume the land for “any public purpose.” 
In 1908, the Government wanted to resume possession 
of the land for the purpose of providing suitable 
house accommodation for Government Officials in 
Bombay: 

Held, that the provision of suitable house 
accommodation for Government officers in Bombay was 

“a public purpose” within the meaning of the lease. 
"Public purpose" includes any object which secures 
ihe good of the public by securing the efficiency of 
those servants of theeCrown on whose service the 
publie good materially depends. 

The mere fact that the Government will charge a 
moderate rent—not such rent as the letting value of 
the property will yield in the market—cannot alter 
the essential character of a building as one used for 
a public purpose. 

The University of Bombay v. The Municipal Com- 
missioner for the City of Bombay, 16 B. 217, relied upon. 

Per Batchelor, J.—' The phrase “public purpose" in- 
cludes a purpose, that is an object or aim, in which 
the general interest of tho community, as opposed to 
ihe particular interest of individnals, is directly aud 
vitally concerned. 

Appeal from the following judgment of 
Beaman, J., passed in exercise of Original 
Civil Jurisdiction. 

Beaman, J.— The only question I have | to 
answer in this case is, whether providing suit- 
able house accommodation for Governnfent 
Officials in the special conditions prevailing at 
present in Bombay, is a public purpose. 
When the Government granted the land in 
suit to the predecessors in-title to the defen- 
dant for a term of ninety-nine years, a pro- 
viso was inserted in the lease reserving to 
Government the right to resume the land for 
puplic purposes. 

The argument for the plaintiff concisely 
stated, is, (1) it is in the interest of public 
that Government should be carried on at the 
highest degree of efficiency; (2) to maintain 
the highest standards of efficiency, Govern- 
ment must have the, amplest field of selection. 
That field of selection must not be narrowed by 
any other considerations than those of supe- 
rior fitness. Government officials residing at 
the capital need house accommodation. 
Owing to the greatly increased expenses of 
living, particularly owing to the raising of 
house rents, ib has become impossible for 
certain classes of Government officials, whose 
services are required in Bombay to provide 
themselves with suitable house accommodation, 
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Ín order to ensure obtaining theservices of the 
best qualified offifers, irrespective of all other 
considerations, particularly those of personal 
economy, it has become necessary for Govern- 
ment to provide house accommodation for a 


certain number of its officials who are 
required to serve in the Capital. Thus, 
providing house accommodation for 


those officials, thereby insuring work of the 
best available quality, is a public purpose, 
as indirectly contributing most materially to 
the public interests by maintaining at ‘the fall 
the efficiency of Government. Inthe present 
state of affairs, Government is confronted with 
two alternatives: (1) to undertake for itself the 
housing of its officers in Bombay, or (2) to 
increase their salaries to meet the enhanced 
scale of house rent by a local house allowance. 


/ 


It cannot, the plaintiff contends, be seriously: 


disputed, that the application of public moneys 
in the form of additional house allowances to 
officers serving in Bombay, would be a legiti- 
mate application of Government funds to pub- 
lie purposes. And if that is so, ib follows 
necessarily that the alternative of building 
and providing Government, that is to say offi- 
cial house accommodation for Government 
officials, stands on the same footing; 
for the one is really no mora than the 
other in a different form. The defendant en- 
deavours to meet the plaintiff's ease by a re- 
ference to a long series cf English Rating 
Cases. On the strength of these, the defen- 
dant contends thatit is clearly established 
and setiledlawin England that such house 
accommodation as the Government has now 
in contemplation to*provide for its officials 
serving at the Capital, is nct a public purpose. 
The whole trial including the evidence and 
the arguments of learned Counsel on both sides 
hardly occupied three hours, yet the principle 
involved‘is of the very greatest importance 
and the pecuniary interests at stake in this and 
the other cages which must be governed by 
it, are of great magnitude. As far as the 
matter was argued before me, it might 
have been thought that the question to be 
answered presented little or no difficulty, 
But having spent a considerable time in 
studying all the Rating Cases to which I have 
been referred and many others, I confess that 
the line of defence adopted in tls case has 
been judiciously chosen. For, there can ba 


no doubt that were the Rating Cases in Eng-. 


land really authorities upon the points I am 
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.now considering or did they fairly give rise 


Y 


to inferences such as were suggested by Mr. 
Inverarily, the defendant's position would be 


extremely strong. I do not think it-necessary- 


to go into a detailed analysis and criticism of 
the learned and often lengthy judgments 
which have been delivered on this subject in 
the English Courts by some of the greatest 
\Judges, For, I do not suppose that any one 
who has carefully studied those cases, will 
deny that were the question here no more than 
whether, assuming the law of Rating was the 
same in India as in England, officers occupy- 
ing these- bungalows after their erection by 
Government? wauld be liable to rates, the 
&uswer upon the English case law would 
have to be in the affirmative. But the plain- 
tiff brushed aside the whole of the defendant's 
argument by denying that the numerous 
Engligh decisions on Rating had any bearing 
at all upon the question before me. And Mr. 
Inverarity likewise admitted that, apart from 
these,cases, he was not aware of any authori- 
tative definition of the full content of the 
words “public purposes”. Now, although in 
the English cases, the words public purposes 
are frequently to be found used as almost, if 
not quite, synonymous with Crown purposes, 
the history of the law of Rating in England 
shows that those parts of the decisions which 
the defendant now seeks to use, are all rooted 
iu the.simple principle that since the Crown 
was not mentioned in the Rating Statute. of 
Elizabeth 43, that Statute does not affect the 
Crown. Thus, wherever . occupiers for 
Crown or public purposes sought to evade the 
Rating upon that ground, tfiereal and the only 
question which the Courts had to decide, was 
whether the occupation was directly or in- 
direclly- that of the Crown. At the same time, 
many cases did occur, no doubt; in which the 
Rate was:sought to be evaded on anofher but 
very similar ground, namely, that the occupa- 
tion was for public purposes; that*in those cir- 
cumstances the public were the real occupants; 
and that public gud the public could not be 
liable for Rates. That, however, is a -totally 
distinct ground from the true ground upon 
which occupants of certain premises are held 
in various cases to be rateable or nof 'rate- 
able. It is equally clear that there was con- 
siderable c&pflict between the decisions 
and considerable confusion in the use and 
application of certains terms and certain 
lines of reasoning which occür' in and rum 
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through them all. 

In 1864 the decision in Jones v. Mersey 
Docks (1) constitutes a turning point in the 
history.of Rating law and thenceforward most 
of the ambiguity and conflict which had obs- 
cured the English law on this subject before 
that case, disappears. Nevertheless, it is 
not always easy to be sure whether the 
learned Judges who, even after Jones v. Mer- 
sey Docks (1), have dealt with this subject, 
have meant to keep public purposes and 
Crown purposes clearly distinct. It may be 
conjectured from the language used by so 
eminent a text book writer as Ryder on 
Rating, that this distincti8n has, at any rate, 
by the present day, become clearly recog- 
nized and part of the settled law of England. 
If this be sə now and if it always ought to 
have been so, then the whole ground is cut 
away from under the defendant’s feet. For, 
Mr. Inverarity argues that when the earlier 
decisions were given, the only criterion of 
public as opposed to not public purposes, 
was whether property alleged to be occupied 
for the former was rateable; only that 
property which was occupied for pablic pur- 
poses, was exempt from Rates. Such is Mr, 
Therefore, any pro- 
perty declared liable to rates, was by impli- 
cation declared to be occupied for other than 
pubfic purposes; and I am not prepared to 
say that when the Judges, who decided 
those earlier cases, used the language they 
did, they had not sume such universal cri- 
terion before their minds, Nevertheless, in 
the progressive development of the law upon 
this sabjecb, the underlying legal notions 
became gradually clearer and more exact 
terminology came into use, till we find Ryder 
statirg in 1904 thatthe following propositions 
seem to be established: — 

` (1) The Crown not being named in the 
Statute of Elizabeth, is not bound by it. 

(93 No Rate can be imposed in respect of 
property in the occupation of the Crown by 
itself or by its servants, whose occupa- 
tion amouuts to the occupstion of the 
Crown.. 


(5) Property occupied for “public pur. 
poses" is nob exempt unless it comes within 
the foregoing propositions. 

That isto say, the law uponethis subject 
now recognises publie purposes identical with 


(1) (1864) 11 H. L. Q. 443, 
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Crown ownership and Crown use as well as 
publie purposes nob so identical, the former 
being exempt and the latter not being exempt 
from Hating under the Statute of Elizabeth. 
That this distinction was not always clearly 
brought out, very soon appears when we 
read the earlier cases ; and the fact that it 
was not brought ont, as well as the language 
used by Judges in those cases, has afforded 
the defendant, what at first might appear, a 
fairly solid basis of defence. I may illus- 
trate my meaning by making one or two 
observations upon some of the cases common- 
ly relied upon in this kind of argument. 


The King v. Terrott (2) was decided by 
Lord Ellenborough in 1803. The question 
was, whethera Commanding Officer, who had 
quarters in barracks, was reteable. Lord 
Bllenborough said: “The principle to be col- 
lected from all the cases on the subject is, 
that if the party Rated have the use of the 
building or other subject of the Rate as a 
mere servant of the Crown, or of any public- 
body, or in any other respect for the mere 
exercise of public duty therein, and have no 
beneficial occupation...then he is not Rate- 
able.” Observe that no distinction whatever 
is drawn here between occupation on behalf 
of the Crown or occupation on behalf of any 
public body, though in other cases, the ground 
of exemption is clearly referable to the 
Crown not being mentioned in the Statgte. 
And that ground of exemption would not 
necessarily appear to suffice for the other cases, 
such as being the servant of a public body. 
Theu, Lord  Ellenborough goes on, after 
citing Philanthropic Society, R. v. Field (8): 
"In ali such cases, the parties having the 
immediate use of the property merely for 
such purposes, are not Rateable; because the 
occupation is throughout that of the public.” 
“The reason of the thing, and the sound and 
established construction of the Statute eub- 
jects every person who has the beneficial use 
of any local visible property in a parish to 
this species of publie contribution. The 
parish is liable to be burdened with settle- 
ments of them...a part of the property 
antecedently contributing to the Poor Rate is 
by being thus built upon and appropriated to 
such public purposes effectually withdrawn 

. 


(2) (1803) 3 East 506. 
(8) (1794) 5 T, R. 687, 
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from its liability to contribute, unless the 
nature and quality of the occupation thereof 
restores and throws it back again either 
in the whole orin part within the scope 
and reach of this species of parochial contri- 
bution.” Now, I think thatis a most in- 
structive passage, notwithstanding the con- 
fusion which seems to me throughout this 
judgment, to hover upon the use of the 
words “public purposes” as though identical 
with Crown purposes. Here, however, lord 
Ellenborougb clearly contemplates the possi- 
bility of property otherwise Rateable being 
totally withdrawn, that is, being made ex- 
empt from rateability by the mere appro- 
priation to publie puposes, although the na- 
ture of its subsequent occupation disclosing 
a private beneficial interest in the occupant, 
might pro tanto again throw it back within 
the scope of the Statute. And it may be 
said once and for all that the decision of all 
the cases of this peculiar kind, where Rates 
were sought to be evaded on the ground that 
the occupant, whether the soldier or a police- 
man, and, therefore, merely occupying under 
and for the Crown, rests upon this principle 
iu so far as the occupant could show that 
his occupation really was restricted to the 
discharge of his duties as an officer of the 
Crown, he would have been deemed to be 
exempt ; bit in so far as over and above that, 
it disclosed any beneficial interest in him- 
Self, he was Rateable to the extent of that. 
And, ro doubt, assuming that Government 
provide honses for the residence of officials, 
they would ordinarily fall within the prin- 
ciple of such decisions as The King v. Terrott 
(2); Gambter v. Overseers of Lydford (4); Mar. 
tin v. The Assessment Committee of the West 
Derby Union (b); Showers v. The Assesspwnt 
Commitige of the Chelmsford Union (6), and, 
for the special purposes of the Statute of 
Elizabeth, be held liable to Rating. 


In support of his contention that the only 
test which would show, whether a purpose 
were a publie or private purpose, was whe. 
ther occupation for that purpose would make 
the occupant liable to Rating or not, Mr. In- 


(4) (1854) 3 E. & B. 346; 2 C. L. R. 951; 23 D. J. 
M. C. 69; 18 Jur. 352; 2 W. R. 226, 

(5) (1883) 11 Q. B. D. 145; 62 L. J. 11. 0.66; 81 W. 
R. 489; 47 J. P. 500. 

(6) (1891) 1 Q. B. 339; 60 L. J, M. C. 55; 64 D. T. 
755; 39 W, R. 281, 
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verarity relied upon The Queen v. Fletcher 
(7), which was decided in the year 1861. 
The facts'of the case—a Crown Case Reserved 
—are immaterial. Cockburn, C. J., said: 
“An institution to come within the rule of a 
public or charitable purpose must, be one of 
such a nature that the buildings employed 
by it, would be, on account of its object, ex- 
empt from liability to be Rated to the Rates 
And if the like 
rifle «applied and we had a like Rating Law 
in India, then at least the purpose which 
Government has in view, would not fulfil the 
requirements of the rule and would not be a 
public purpose. But, as far as I am aware, 
that is the only authority for a proposition 
so broadly expressed. It is something in 
the nature of an obiter and with the utmost 
respect for the eminent Judge who is respon- 
sible for it, 1 should doubt whether the test 
so universally relied upon, would always give 
a true result. Ib is,a6 any rate, clearly 
opposed to the mature and deliberate opinion 
of the eminent text book writer, based upon 
thicty years’ later development of the case 
law. If, then, the question whether a pur- 
pose is a public or a private purpose, can- 
not invariably be answered by a refer- 
ence to the test, whether occupation for 
that purpose, would, under the Statute of 
Elizabeth, be Rateable or not, even in Eng- 
land, it follows that the defendant’s argu- 
ments, which rest upon this ground and this 
ground alone, lose almost the whole of their 
foree, particularly so when they are sought 
to be applied in this cogutry. Briefly, the 
point of defendants argument on this aspect 
of the law is, that so long as it was deemed 
jin England that the only test showing deci- 
sivaly whether a property was or was not 
devoted to public purposes, was whether it 
was Rateable or not, properties of the kind 
now in contemplation were congistently held 
to be Rateable, and, therefore, not devoted to 
public purposes. But the real ground of all 
that set of decisions is that, irrespective of 
the intention with which the property was 
constructed, the occupant, seeking to evade 
Rates, had over and above the public purpose, 
if aay, an individual beneficial interest of 
his own which was Rateable. And I gravely 
doubt whether the case-law on this subject, 
confined to its proper scope, would, even in 
England support the entire contention which 
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the defendant now confidently bases on it. 
What was really interded by the Govern- 
ment of Bombay, when it reserved to itself 
the right of resuming this land “for a public 
purpose,” isa question which will, I think, 
have to be considered very much a res in- 
tegra. Tt is obvious that if they are public 
purposes and public purposes, that is to say, 
if the general phrase admits of sub-division, 
all attempts at anything like exhaustive 
classification would be attended with the 
utmost difficulty. Assuming, that the con- 
sideration and the meaning of this phrase 
in this connection had mot been embarrassed 
by the introduction of the great amount of 
English case-law arising out of the adminis- 
tration of a particular Statute under wholly 
dissimilar conditions, and where the point, 
however specious the resemblance may be 
made to appear by culling phrases from the 
judgments, was essentially different—thon I 
presume it would ordinarily have been ap- 
proached in quite a different way. It 
might, for instance, be fairly argued that 
by a simple process of dichotomy, all 
purposes are either public purposes or 
private purposes. Could this be called a 
prívate purpose, and is not the true mean- 
ing of the words employed by Govern- 
ment, the meaning which Government 
itself intended that they should bear, that 
public purposes cover every step which 
Government takes as Government in the 
interests of the gereral public committed to 
its care? Where, as in the present case, it is 
not suggested that Government is actuated by 
any improper or dishonest motive, it might, 
1 think, plausibly be argued that any de- 
signed action of Government as Government, 
must by implication be deemed to be for a 
It is true that a stickler 
for logical accuracy might object to my 
dichotomy and substitute for it, all purposes 
are public purposes or not public purposes, 
leaving ib uncertain whether, in the latter 
category, there may not be found many pur- 
poses which, while nob publie purposes, are 
not yet, strictly speaking, private purposes. 
And it probably would be contended that the 
purpose, which Government now bas in view, 
ought in strictness to ba assigned to that as 
yet undefined class. But, owing to the 
manner in which the claim has been met 
and the Court’s attention concentrated upon 
one specialised mode of distinguishing 4 
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public from a private purpose, other points 
of view have very likely been temporarily 
shut out. When a Court has to decide to 
what length a Government right of this 
kind can be legitimately carried without 
doing violence to the terms of reservation 
employed, it must, I think, be conceded that 
not only the immediste aud first steps to 
the accomplishment of the purpose aimed at 
but the purpose asa whole must be taken 
in the account. Doubtless, the publie 
purpose for which Government now claims 
the right to resume this land, may be 
viewed partially and concretely as the 
erection of one or tore houses; but abstractly 
and finally, as the increased efficiency 
through these means of the administrative 
machinery placed at the disposal of the 
public. I suppose no one would be found 
to deny thatif by these means and these 
means alone, more efficient service can be 
rendered to the City of Bombay, that the 
adoption of these means would be in itself a 
public purpose- as materially contributing 
to increase public utility. And as soon as we 
allow ourselves thus to view the purpose in 
its completeness, comprising, of course, those 
steps which are considered indispensable to 
that complete fulfilment, most of the initial 
difficulties upon which Idwelt in the com- 
mencement of this judgment, disappear. Ib 
may, I think, indeed be doubted in all the ac- 
tual circumstances of a Government likę an 
Indian Provincial Government, where once 
perfect integrity of the motive is conceded, 
any purpose for the act of Government as a 
Government could be attributed to any but a 
public purpose. The acts of Government 
are, I apprehend, uniformly aimed at the at- 
tainment of public and not private purposes. 
Regarded in this light, it might well be diffi- 
cult to draw any permanent and consistent 
distinction which, while leaving Govern- 
ment free to justify any and allits legtimate 
activity under the head of Acts of State, 
would yet restrict the same activities when 
aimed at the accomplishment of pablic pur- 
poses. If Iam rightin thus assuming that 
analysis would have disclosed that every legiti- 
mate act of the Government as an act done for 
a public purpose, it follows that the limita- 
tions which the defendant now asks the Court 
to impose upon the Government action, are 
really referable to an altogether different 
category. Stated colloquially, what the de- 
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fendant in effect pleads is, Government cer- 
tainly believes tÉat it has a publie purpose 
in view byt Government is mistaken and the 
same objection might be taken to every bona 
fide instance of Government initiative.. Ib is, 
no doubt, the right of every citizen to criticize 
the policy on measures of Government; but 
what really occurs in all these cases amount, P 
where the critic admits the bona fides of thes 
Government, to questioning the aptness 
and the wisdom of the measure of ethe 
policy. So, in the present case, the de- 
fendant complains that, while Government, 
no doubt, believes that the measures it is 
taking would serve a public purpose, the 
Government is mistaken and that there is 
no public purpose which can thus be served. I 
cannot kelp thinking that such an objection 
rests on the fundamental confusion between a 
part and the whole of the purpose, nor if that 
were really the ground upon which the Court’s 
aid were invoked, no valid reason occurs to 
me why the opinion of a single Judge as to 
what is or is not for the public interest, ought 
to outweigh the deliberate collective decision 
of Government. There can be no question 
that the salaries of Government servants fixed 
upon an old basis when the conditions of life 
were altogether different, have now fallen 
much below their requirements when called 
upon to serve in Bombay. And it has been 
stated in this trial that the difficulty has as- 
sumed to serious and practical shape with 
special reference to house rents, that beforo 
appointing an officer to serve in Bombay, 
Government is obliged to consider not 
whether he is the best man for the ap- 
pointment but whether *he is best able 
to afford to accept it. This position was 
indirectly attacked by the defendant, for 
various reasons, all of which entirely ignore 
the peculiar conditions of official existence in 
the East; and when it is said that Govern- 
ment officiats of high rank, whose pay is in- 
sufficient to enable them to keep up establish- 
ments suitable to their tank, may very well 
house and feed themselves on a lower scale, 
in less reputable quarters of the town, we 
must not forget that in the Hast, perhaps, 
more than in any other part of the World, 
Government officials of rank are bound to 
keep up some outward show of dfgnity. The 
average Oriental could not understand, and 
would soon cease to respect, an exalted 
official, whose outward circumstances were 
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those of the humblest citizey. Certain Gov- 
ernment officials, such particularly as the 
Collector and the Municipal Comfuissioner, 
have a social position to: maintain and many 
social duties to discharge. It is all very 
well to suggest that Government officials, 
à who cannot afford housesin the best residental 
* quarters, could lead a bachelor life as in 
eClubs, and cheap chummeries. 
would seriously cripple’ their influence end 
offictal usefulness in many directions. Not 
the least, by depriving them of all 
opportunities of promoting by a free social 
intercourse , with leading native citizens 
that good feelfng and better understanding 
whieh, I think, by universal consent will be 
accepted as a publie asseb of great value. 
These are only surface considerations, some, 
out of many, which may well be presumed to 
have influenced Government in adopting the 
course they have done and deciding to resume, 
for these purposes, which they at any rate 
believe to be public purposes, the land in 
question. Once it is conceded that Govern- 
ment have a right to provide suitable house 
accommodation in this City for their officers, 
if the sanctioned salary to those officers is 
too illiberal to allow them to rent suitable 
houses in the open market, then I take it 
that all attempts, to fetter the exercise of 
that power by suggesting that Government 
should provide their officers with house ac- 


commodation in this place rather than in- 


that; are self evidently vain. For, if the 
purpose is a public purpose and the Govern- 
ment has the right to earry it out, it certainly 
is not for any subjegt to dictate to Government 
upon what conditions or with reference to what 
considerations, Government must exercise its 
discretion. . 

And that really disposes of the only point 
upon which the defendant called evidence. 
There are a great many plain reasons and 
there may bea great many more less plain 
why the suggestions, made by the defendant 
as possible alternatives, would not commend 
themselves to a responsible Government but, 


in any case, that seems to me to bea point’ 


with which this Court has neither the 
wish nor the power to deal. The more 
I have reflected upon what means are avail- 
able for answering the question what is a 
public purpose, the more I fall in doubt 
whether any question really can be made of 
the positive declaration of a responsible Gov- 
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ernment that it is taking any given step 
for a public purpose. Subsequent events 
might prove thatthestep has been miscalculat- 
ed and the aimof Government frustrated. 
But, so long as Goverrment asserts that 
what it is doing is doing for public purpose 
and so long as, in the very nature of things, it 
cannot be acting in any private interests, it 
does appear to me extremely difficult to 
suggest any adequate reason for a Court to 
say, what the Government professes to do 
for a public purpose, it is not really doing for 
a public but for some non-public purpose. 
And if we turn to ou own slatutes, we 
find & confirmation of this view in the 
plenary powers conferred by the Land Ao- 
quisition Act upon the Government. Its bare 
declaration that the land is required for a 
public purpose is sufficient. So, in the 
present case, it seems to me that the Gov- 
ernment would have been fully within its 
powers and beyond the reach of challenge 
in the Courts, had it simply announced that 
it required this land for a public purpose, 
without further specifying what that public 
purpose was. However, it has so announced 
that purpose and has endeavoured to satisfy 
the Court that it is a public purpose. 
Whether it would be so considered in England 
I de not know, but there are a hundred 
considerations which would be: absent in 
England but come into forcible play in India. 
From the earliest days, it has always been an 
accepted principle of Government that its 
principal officers should be provided with 
suitable accommodation. Where that suit- 
able accommodation was not forthcoming, as 
in remote mofussib Districts, Government 
have invariably provided the chief district 
officers with suitable residence and at, its 
own cost and aneed for this was obvious. 
To take an extreme case, supposing it were 
necessary to post the administrative head of 
a district in a place where there was no re- 
sidence available, suppose his services were 
indispensable to the surrounding peoples, 
would it not then baa public purpose—a pur- 
pose in which those surrounding peoples would 
have & vital interest to provide house accom- 
modation for that administrative officer? And 
the principle may well be extended, though the 
conditions are altered, to the cases of officers 
stationed in Bombay, for while there is there 
no dearth of houses, owing to the competi- 
tion of and the great wealth which the 
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native inhabitants have been enabled to 
amass under condition of good Government 
maintained by those very officers, the rents 
demanded are so exorbitant that for all the 
use they are to those officers, the houses 
might as well not exist atall. No parallel 
to this state of affairs can be found in 
England, or indeed in any country where the 
governing and the governed ure homogeneous. 
While they are not, 1 think there may be 
solid reasons for believing that the status 
in efficiency of Government itself might be 
seriously impaired so soon as its officials, 
owing to the shrigkage of their own salaries 
and the increase of wealth about them, far 
from being able to maintain a superior, fall 
into an inferior, station to the wealthy classes 
of their fellow subjects. Considerations of 
this kind might appear so foreign to a purely 
English lawyer, as hardly to be admissible 
in the judgment of the Court of law. Never- 
theless, they are considerations, which, no 
one conversant with the actual facts of 
Government in India would think of neglect- 
ing and I have no doubt that they are con- 
siderations very proper to be entertained 
hy a responsible Government in this country, 
when it is making up ‘its mind whether 
purpose of this kind can or cannot justly be 
called a public purpose. In my opiaion, 
the technical defence upon which the de- 
fendant has relied, however ingenious it is, 
js too technical. It rests upon analogies 
which, if they exist at all, are too faint to 
be of practical importance. It is drawn 
from a system of case-law in another country 
in which the conditions are wholly different,— 
a system of case-law, too, founded upon a 
particular statute with the strictly limited 
application to which no parallel at all exists 
in India. And failing that defence I can 
see no reason in principle why I should say 
that the purpose which the Government have 
in view, is not only nominally but truly and 
really a public purpose and apurpose of much 
public concern. 


For these reasons I must decree the plain- 
tiff’s suit with all costs: decree in terms of 
prayer (a) to the plaint. 

The defendant appealed. 

Mr. Setalvad, with him Mr, Jinnah, for the 
Appellant, * 

Mr. Strangman, with him Mr. Jardine, for 
the Respondent. 
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Jpdgment. 

Chandavarkar, 3, —1 agree with Beaman, J., 
from whese decree this appeal is preferred, 
that the English decisions which were cited 
before him and which have also been cited 
before us in support of the appellant’s conten- 
tion as to the meaning of the term ‘public 


purposes,’ all turned upon its meaning with: 


reference to the Law of Rating and cannot be 
safe guides in the present case, where 
different considerations have to be takew in- 
to account. e Those were decisions upon the 
interpretation of a section in the Poor Relief 
Act of 1601 (43 Eliz. e. 2) according to 
which the test for determthing whether a 
particular property is liable to the Rate there 
contemplated is that of beneficial occupation. 
No doubt, in determining what is beneficial 
occupation, the English Courts have gone on 
to consider whether the occupation is for a 
public purpose, a term which does not occur 
in the section of the Statute. But therule of 
law to be deduced from them, as now prevail- 
ing, is that there is no benefical occupation 
for the purposes of Rating, where property is 
occupied either by the Crown or by the ser- 
vants of the Crown for Crown purposes, the 
occupation of the latter being in that 
event occupation of the Crown itself: 
Jones v. Mersey Docks (1). And the 
reason of fhe rule is that the Crown, being 
not named in the Statute, is not bound 
by it. That even upon that test, the deci- 
sions are not easy to reconcile with one an- 
other or with any logical principle is apparent 
from the remarks of Sargent, C. J., in the 
judgment of this Court in, The University of 
Bombay v. The Municipal Commissioners for the 
City of Bombay (8), of Lord Alverstone, C. J., 
in the English case of Wiaon v. Thomas (9), 
and of Ljord Bramwell in Coomber v. Justices of 
Berks (10). The case of Wizon v. Thomas (9) 
is instructive as showing the present tendency 
of the English Courts towards a more liberal 
inierpretation of the term "publie purposes" 
even with reference to the Law of Rating. 

In the present case that expression occurs 
in & perpetual lease granted by the East India 
Company in 1854 under whom the appellant 
claims, subject to the condition that the 
Company should be entitled to resume the 

(8) 16 B. 217. 

(0) (1801) 1 K. B. 43 at p. 52. 


(10) (1888) 9 App. Cas. 61 at p. 79; 53 L. J. Q. B. 
239; 50 L, T. 405; 32 W. R, 525; 48 J. P. 421, 
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land "for any publie purpose" The ease of 
Government, who claim under the Company, 
is that the cost of living, including house-rent, 
having increased in the town and island of 
Bombay, ib has become necessary in the in- 
terests of the public administration and the 
efficiency of the pubic service to attract the 
ablest of their officials serving in the mofussil 


So this City by providing suitable house 


accommodation to them on easier terms than 
those prevailing in respect of house-rent. For 
that purpose Government desir8 to resume 
this and other lands, onthe strength of the 
condition as eto resumption above-mentioned. 
Whether it 18 a public purpose or not must 
depend on the question whether the proper 
housing of its officials by Government is for 
the public benefit or not. Section 39 of the 
Statute 21 & 22 Vict. c. 106, (1858), by 
section 1 of which the Rule of the Hast India 
Company was terminated, enacted that "all 
land, &c., moneys, &e., and other real and 
personal estate” of the Company, ‘subject to 
debts and liabilities affecting the same", and 
“the benefit of all contracts, &c., and all right 
to fines, penalties, and forfeitures, and all 
other emoluments, which the said Company 
shall be seized or possessed of, or entitled to", 
at the time of the commencement of the Act, 
“except the capital stock of the Campany and 
the dividend thereon, should become vested 
in Her Majesty, to be applied and disposed of”, 
subject to the provisions of that Act, “for the 
purposes of the Government of India". All 
property belonging to the Company at the 
time the Act commended, and the benefit of all 
contracts entered mto by the Company and 
enforceable by it, became vested in the Crown 
for these latter purposes, which in essence are 
publ’ purposes. The Government of India 
exists for the benefit of His Majesty'e Indian 
subjects, and whatever conduces to that benefit 
must be a public purpose. Thatebenefit can 
be secured primarily only by an efficient 
administration, whieh means an efficient 
service. Such servicemust depend on the effi- 
ciency of the men who are appointed to carry 
out the purposes of the Government of India, 
and who are, therefore, the servants of the 
Crown. Ifa state of things comes about, 
which shows éhat, in a City like Bombay, the 
besb men available from among these ser- 
vants are reluctant to serve because of the 
increasing hardness of life in point of house 
accommodation and honse-rents, the Govern- 
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ment is entitled to say that that raises a 
serious questionas to the future of the 
public administration, and that the public 
benefit must suffer, if the best officers avail- 
able are compelled to serve as servants of 
the Crown in the City under such hard con- 
ditions. Itis no reasonable answer to that 
consideration that the men are bound to serve 
wherever they are appointed, because Govern- 
ment never engaged to provide them with 
house accommodation on more or less easy 
terms. It is true Government is not bound 
in that respect; but the question is not one 
of legal obligation, but of freneral expediency 
and public benefit. Andin this connection 
itis a material circumstance, disclosed by 
the Civil List, that it has been in this 
country customary for Government to provide 
house allowanze to its officials, where that is, 
in its opinion, necessary in the interests of 
the public service. In substance, there can 
be no difference between house allowance and 
house accommodation. 

There is no definition of "publie purpose" 
in any of our legislative enactments, to afford 
us a clue tothe meaning of the term, save 
that in the Land Agquisition Act; but that is 
a partially inclusive, not exhaustive definition, 
Though the Legislature has not defined it for 
genéral purposes, it has given us sufficient 
indication in the Land Acquisition Act of 
whaf it intended the term should convey, 
having regard to the constitution and objects 
of Government in, and the special needs of, 
this country. By clause 8 of section 6 of the 
Act, Legislature has directed that a declara- 
tion by Government that a certain land “ig 
needed for a public purpose” shall be “con- 
clusive evidence” that it isso needed. What 
could have been the object of the Legislature 
in making Government the sole judge of what 
is a publie purpose under the Act but this 
that, having regard to the conditions in this 
country, the needs of sound administration, 
and the public weal, it should not be hamper- 
ed by any refined distinctions and legal sub- 
tleties, but must be left to interpret the ex- 
pression public purpose" in a wise and 
reasonably liberal spirit. Though, strictly 
speaking, this rule ofthe Legislature does not 
bind the Court in interpreting the expression 
where, asin the present case, it occurs in a 
contract, yet the Court may well take the 
Ligislature as its guide in ascertaining the 
meaning of tke expression. It was conceded 
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by Mr. Setalvad for the appellant that if 
Government had sought to.acquire this very 
land under the Land“Acquisition Act, on the 
ground that it was, needed for building a 
house for the residence of its servants, he 
could not have quarrelled with the declara- 
tion that theland-was needed for a public 
purpose. In that case he could not have 
fairly argaed that Government was endeavour- 
ing to acquire theland merely fora private 
benefit—the henefit to an individual or 
individuals—in the guise of a public purpose. 
If that is so, why should the Court treat this 
caseon different gonsiderations, if, on the 
proved facts, it finds that the purpose, for 
which Government claims to resume the land, 
involves, in its opinion, the element of public 
benefit and, therefore, of public purpose, 
understanding that expression to mean avy 
object which secures the good of the public 
by securing the efficiency of those servants 
of the Crown on whose service the public 
good materially depends ? The Court would, 
under these. circumstances, defer to the 
declaration of the Government on the analogy 
of the Land Acquisition Act, unless the pur- 
pose stated was so flagrant as to involve, on 
no reasonable consideratión, the element of 
publie benefit. 

It was said, however, that the elemeat of 
public purpose, such as it is, must be held to 
vanish in view ‘of the fact that Government 
intended to charge rent to the official, “who 
would be housed in the building proposed to 
be erected on this land after resumption. 
This charging of rent, it is urged, will bring 
pecuniary benefit to Government, and the 
building will be occupied by the official who 
will pay the rent, not solely or exclusively in 
his capacity asa servant of the Crown. A 
similar argument was urged in this Court in 
The University of Bombay v. The Municipal 
Commissoners for the Otty of Bombay (8). The 
question there was whether the University of 
Bombay was an institution fora charitable 
purpose aud, therefore, entitled to exemption 
from Municipal taxes. It was argued for the 
Municipality that the University was not an 
institution of that character, and, therefore, 
not entitled to exemption, because it “obtain- 
ed an income from the fees paid by the 
students on jhe occasions of the Examinations 
held by the University" and that "it derived 
a revenue from the occupation of the build- 
ings. Inthe judgment of this Court Sar. 
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gent, C. J., dispoged of the argument by point” 
ing out that ‘ ‘the sole test" under the Bom- 
bay Munitipal Act was whether the building 
of the University “was exclusively occupied 
fora charitable purpose;' “and the mere 
circumstance, that small fees are required 
frum the students before examining them 
which produce a revenue insufficient to defray 
the expenses of the University in conductinge 
those examinations and keeping up the neces- 
sary establishment and which requires tf be 
considerably supplemented by Government, 
cannot, in our opinion, alter the essential cha- 
racter of the purpose for which the buildiugs 
are occupied". So also, in the present case, 
the sole test under the lease, which we are 
construing is, whether the building propos- 
ed to be erected on the land in dispute after 
resumption by Government is for "any publie 
purpose.” Ifthe element of that purpose 
exists, the mere fact that Government will 
charge a moderate rent, not such rent as the 
letting value of the property will yield in the 
market, cannot alter the essential character 
of the building as one used for a publie pur- 
pose. . 

In this connestion it is to be remarked as 
a circumstance of some importance that the 
expression used i in the lease is not “a public 
purpose’ "bat" any public purpose." The word 

'any" used to qualify the public purpose, must 
have,in my opinion, been used designedly 
to make clear the intention of the lease that 
Government should be entitled to resume the 
land whenever any consideration or need of 
public benefit, of agy kind, arises, though it 
may involve, at the same éime, some private 
benefit. 

In arriving at this conclusion, I have not 
overlooked the meaning of the expression epub- 
lie purpose" given in Moses v. Marsland (11). 
There, relying on the authority of Josolyne v. 
Meeson (12) Bruce, J., said that a" place used for 
public purposes means, not a place used in the 
publie interest, but a place to which the pub- 
lic can demand admission or to which they 
are invited to come". The learned Judge 
would appear to have intended that as the 
colloquial and general meaning indepen- 
dently of ifs meaning is the particular 
statute which he had to congtrue. Apart 
from the fact that the decision in Moses v. 

(11) (1901) 1 Q. B. 668; 70 L. J. Q. B. 261; €5 J. P, 


188: 49 W. R. 217; 83 L. T. 710; 17 T. L. R, 190. 
(12) (1885) 63 L. T, 319; 49 J, P. 805. 
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Marsland (11) proceeds on the construction 
of that statute and on the principle of ejusdem 
generis, and that the observation of Bruce, J., is 
so far an obiter dictum, a reference to Josolyne v. 
Meeson(12),on which Bruce, J. and Phillimore, 
J., relied, shows that in this latter case the 
meaning of the expression “public purpose” 
went on its limited construction as used in an 
English Statute and on the rule of ejusdem 
generis. 

Og these grounds, in my opinion, the decree 
appealed from must be affirmed wjth costs. 

Our decision in Appeal No, 24 of 1910 
governs also Appeal No. 25 of 1910. In this 
latter appeal $woeadditional points were sought 
to be urged by Mr. Setalvad for the appellant 
at the hearing. The first was that there had 
been no legal! notice of the intention of 
Government to resume the land, because the 
actual notice given had been addressed to the 
lessee after he had died and not to his execu- 
tors. The executors, however, received the 
notice and replied to it, and, therefore, such 
irregularity as there was was cured by waiver 
on their part. The second objection was that 
Government claimed in the plaint a strip of 
land belonging to the lessee which was not 
covered by the grant to him. The Advocate- 
General for the Government having explain- 
ed the facts with reference to this point, Mr. 
Setalvad admitted that he had urgéd it under 
a misapprehension. The decree in this 
appeal, too, must be confirmed with costs. 

Batchelor, J.—By a lease executed on the 
18th April 1854 the East India Company de- 
mised the land in suit to the defendant's pre- 
decessor-in-title for a terfa of ninety-nine 
years ata yearly rent of Bs. 11-2. 3, the term 
being renewable indefinitely on certain pres- 
cribed conditions. But the lease contains a 
clausé declaring “that in case the said Con- 
pany, their successors or assigns shall ‘for any 
public purpose be at any time desirous to 
resume possession of the premises? . . 
then and from thenceforth it shall be lawfal to 
and for the said Company, their successors or 
assigns into and upon the said hereby demised 
premises, or any part thereof in the name of 
the whole, to re-enter and the same to have 
again, repossess and enjoy as in their’ firgt 
and former estate.” 

On the 16t& October 1908 the defendant 
was served with a notice from the Collector 
of Bombay informing her that the plaintiff, 
the Secretary of State for India in Council, 
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was desirous to resume possession of the land 
for a public purpose, and calling upon her fo 
surrender possession on the 18th April 1909, 
the plaintiff undertaking to pay for all build- 
ings and improvements on the land on a fair 
valuation. The defendant, however, declined 
to surrender possession, and this suit is 
Mr. Justice Beaman, 
before whom the suit was tried, decreed in 
favour of the plaintiff, aud against that decree 
the defendant brings the present appeal. 

The only question raised is whether the 
purpose of Government in seeking to resume 
this land isa “publis pumpose" within the 
meaning of that clause in the lease which I 
have cited; ifit is a public purpose, then ad- 
mittedly the suit must be decreed. 

Now, upon the question of fact as to 
what is the purpose of Government, there 
is no dispute. In paragraph 5 of the plaint it 
is stated compendiously as being ' 'the pur- 
pose of providing accommodation for Govern- 
ment officers.” Stated more fully, the case 
for the plaintiff is this: owing to certain 
economic conditions of life in Bombay, not- 
ably owing to the heavy house rents there 
prevailing, Government are embarrassed in 
their selection of Officers to fill public ap- 
pointments in this City ; instead of having 
the entire cadre of their officers as the field 
of choice, they are driven to restrict their 
selection to a smaller group of officers, 
who, as bachelors or as having private 
means or otherwise, are enabled to meet the 
additional expenses incurred by living in 
Bombay. The purpose now actuating Govern- 
ment is to remove this embarrassment by 
resuming the land in suit and other land 
held on similar tenure, and by building on 
it houses to be leased to their resident 
officers at rents bearing a reasonable pro- 
portion to the officers! salaries. 

The accuracy of this description of the 
purpose of Government has not been chal- 
lenged before us, and sufficient proof of it 
wil be found in the evidence of Mr. W. 
Cameron, the Secretary to Government in 
the Public Works Department. That gentle- 
man, speaking on behalf of Government, 
says,— Our selection is much cramped in 
existing circumstances because good men 
whom I would like to recommend, are not 
able to serve here. I have always to consider 
whether the officer can afford to serve in 
Bombay. House rent, say Rs. 150.in Poona, 
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would be Hs. 400 in Bombay; and Poona 
is’ next (7.5, the néxt mpst expensive place) 
after Bombay." He clinches this evidence 
by an instance from his own personal ex- 
perience, narrating that in 1900 he had 
to decline an offer to serve in Bombay as 
he could not afford the extra expense. 


On the question of fact, then, I need not 
say more. The purpose of Government in 
attempting to resume this land is as I have 
described it, The question is: is that a 
“public purpose” within the meaning of 
the lease? I am of opinion that it is, but 
before explaining *the grounds of my opinion 
it wil be convenient to consider certain 
' English decisions which the defendant claims 
as authorities for the view that the pur- 
‘pose of Government, being as I have des- 
cribed it, is not a "public purpose.” The 
decisions referred to are; Gumbder v. Over- 
seers of Lydford (4); Martin v. Assessment 
Oommitiee of West Derby (5), Showers v. As- 
sessment Committee of Chelmsford Union 
-(6) and Jones v. The Mersey Docks (1). 
I have set out these cases en bloc 
because I do not think they demand sepa- 
rate consideration here, I will accept Mr. 
Setalvad’s position that, despite the actual 
' decision in Jones’ case- (1) the learned Judges’ 
discussions of the phrase "publie pufpose" 
"in the earlier caseg remain uneffected as 
indications of the meaning which that phrase 
was construed to bear; but, even so, I can- 
no& bring myself to .understand how those 
discussions can possibly assist the Court 
in the very different controversy which 
‘has now to be determined. Indeed, the 
very reference to these cases is, I cannot 
but think, an illustration of a practice 
which in Quinn v. Leathem (18) elicited from 
the Earl of Halsbury, L. C., the following 
protest : —“There are," said his Lordship, 

“two observations....which I wish to make 
and one is...that every judgment must be 
read as applicable to the particular facts proved 
or assumed to be proved, since the gene- 
rality of the expressions which may be found 
there are nob intended to be expositions 
of the whole law, but governed and quali- 
fied by the particnlar facts of the case in 
which such expressions are to be found. 
The others is that a case is only an authority 


(18) (1901) A. O. 495 at p. 506; 70 L. J. P. 0.76; 65 
J. P. 708; 60 W. R. 189; 85 L. T. 289; 17 T. I, R. 740. 
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for  whab it gotually decides. I entirely 
deny that it can be quoted for a proposition 
that may seem to follow logically from it.” 
In the case before us I cannot see that 
there is even an appearance of logical con- 
nexion between the “public purposes” of 
the cases decided under a particular Eng- p 
lish Rating Statute and the “public purposes” 


‘of the lease of land in Bombay in 18544 


For the only "publie purposes” with which 
the English Courts were concerned *were 
purposes sufficient to negative such benefi. 
cial occupation as would, under the Statute 
of Elizabeth, attract the labiljty to Rating. 
So, the only question decided in those cases 
was the question whether a particular oc- 
cupation was rateable, and the cases cannot 
properly be quoted as authority for more ' 
than was decided. I could understand the 
relevance of an appeal to those decisions 
if, the contemplated houses being supposed 
to be built and the English Statute being 
supposed to be law in Bombay, the question 
were whether the houses would be exempt 
or Rateable; and I am prepared to grant that, 
on these suppositions, the houses would be 
rateable. Neither that, however, nor anything 
like it is, I conceive, the question now before 
the Court. And if the point need further 
elaboration, I would adopt the Advocate- 
General's illustrative instance. Under the 
lease in suit Government, I suppose, could 
certainly resume the land for the purpose 
of building, say, a public school, or a Fire 
Brigade Station ; yet both of these instita- 
tions would ‘be Rateable under the English 
Statute. It would seem, to follow, therefore, 
that the “public purposes” of the Indian 
lease are wider than the “public purposes” 
considered in the English cases in contrast 
with peneficial occupation. I would add 
that, in seeking to apply the decisions of the 
English Courts i in such a case as this, there 
i8 some danger of overlooking an essential 
feature of difference, [ mean the difference 
in the position of a Government in England 
from the position of an Indian Government 
with its more direct and constant relations 
with the general community, and its neces- 
sarily more active interference in the affairs 
of the people. On the whole. then, Tam 
unable to recognize that the Boglish deci. 
sions quoted can be referred to as guides 
for the interpretation of the words of tho 
present lease, 
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If that is so, and if this leage is to be con- 
strued from its own language, then P cannot 
doubt that Beaman, J.'s decision is right. 
General definitions are, I think; rather to be 
avoided where the avoidance is possible, and 
I make no attempt to define precisely the 
‘extent of the phrase "publie purposes” in 
the lease ; ib is enough to say that, in my 
opinion, the phrase, whatever else it may 
mean, must include a purpose, that is, an 
object or aim, in which the general interest 
of the community, as opposed to the parti- 
cular interest of individuals, is directly and 
vitally concernéd.e That itis so concerned 
here, must, I think, be plain to any one fami- 
liar with the relations batween the Indian 
Governmert and its subjects, the innumer- 
able points at which those relations are close 
and direct, and the multifariousness of the 
duties for whose discharge the community 
looks to Government and the officers of Gov- 
ernment. Here, therefore, ib is especially 
necessary in the interests of the public that 
Government should be able to appoint to 
posts in the capital City those officials who, 
they are satisfied, are most competent to fill 
such appointments. It is directly to the 
gain and advantage of the public that, on an 
appointment falling vacant, the inquiry by 
Government should be, who is mos? capable 
of filling the vacancy, and not, who can best 
afford the expense of filling it. 

The validity of these considerations is 
denied by Mr. Setalvad, who replies that 
they would justify the resumption of the 
land for the purpose, say, of building a 
gymkhana for Government officials in order 


to preserve their health and efficiency ; yet . 


such a purpose, he contends, would certainly 
not be à publie purpose within the lease, To 
` that I can only answer, first, that hypothe- 
tical cases are best postponed for decision 
until they have ceased to be hy póthetical ; 
and, secondly, that, assuming the gymkhana 
would not be a publie purpose, there is 
surely a rather obvious distinction between 
a place of recreation and a house to live in— 
the former may be conducive to good 
work, but the latter is.a condition precedent 
to all work. l 


. 

The same result is reached if we consider 
that the provision of house accommodation 
does not, for our present purposes, materially 
differ from the grant ofa local allowance 
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to cover the heavy charges on account of 
rent in Bombay. Yet, I cannot see how it 
could be contended that such an allowance, 
if made, was not made for a public purpose. 
Again, on the proved and admitted facts, we 
have it that there are not now in Bombay 
enough suitable houses for the number of 
officials whom it is necessary to post here. 
Unsuitable houses may exist, but, for the 
purposes of the argument, they are equivalent 
to no houses, a proposition which I merely 
state in passing since it has not been suggest- 
ed before us that the offipers of Govern- 
ment should be relegated to such houses as 
could at present be found for their occupation. 
The case, therefore, is as if Government 
were proposing to build for officers necessarily 
stationed in Bombay houses where no houses 
existed before, and it seems to me certain 
that that would be a public purpose. It 
would be as much a public purpose as 
the purpose or object of the officers! appoint- 
ments. 

For these reasons, I am of opinion that 
the decree under appeal is right, and I 
agree that the appeal should be dismissed 
with costs, s 

I agree also .with what my learned 
colleagyie has said in decision of the related 
appeal The point as to notice is clearly 
without substance, and the other point as to 
the sbrip of land was abandoned. No other 
point was taken before us. 

Appeal dismissed. 

Attorneys for Hamabai F. Petit: Messrs. 
Pestanjt Rustim & Kola. 

Attorneys for Moosa Haji Hassam: Messrs. 
Bhaishanker Kanga § Girdharlal. 

Attorney for the Secretary of State: Mr. 
E. F. Nicholson. 
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LOWER BURMA CHIEF COURT. 
MiscELLANEOUS Ürvm APPEAL No. 42 or 1911. 
May 3, 1911. 

Present: —Mr. Hartnoll, Offg. Chief Judge, and 
Mr. Justice Twomey. 
DENGETTI NARAINAMAH —APPELLANT 
versus 


e. 
GUTHULA RAMANAH- —RESPONDENT. 
Probate and Administration Act (V of 1881), s. 23 
—Leiters of Administration ——Grant to deceased's ad. 
mitted wife--Opposition by person claiming to have 
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been married to deceased—Claim denied—Question of 
marriage should be fought out in a separate suit. 

Letters of Administration were granted in a case 
to A, who was admittedly a wife of the deceased and 
who was entitled to a portior of the deceased’s estate. 
The grant was opposed by B., who also claimed to 
have been married to the deceased but whose marriage 
was denied, There was not sufficient evidence on the 
record to prove the marriage of B. with the de- 
ceased: 

Held, that the question of B.’s marriage with the 
deceased should be fought ont ina regular suit, and 
that the Letters of Administration were properly 
granted to A. under section 23 of the Probate and 
Administration Act. 

Ma Lok y. Ma Thi, 5 L. B. R. 78; 3 Ind. Cas. 719, 
followed. 

Appeal from fhe order of the District 


Court of Amherst, in Civil Regular No. 197. 


of 1910, dated the 13th February 1911. 

Mr. Ginwalla, for the- Appellant, 

judgment. 

Hartnoll, C, J.—Letters of Administration 
were given by the District Judge to Guthula 
Rammanah as Attorney of Dangetti 
Suramma, who was admittedly a wife of 
the deceased and who, as such, is in any 
case entitled to a portion of the deceased's 
estate. 

The contest is between her and the ap- 
pellant and the point at issue is whether 
appellant was married to the deceased or 
not. 
the District Judge’s order there is sufficient 
to find that she and the deceased were 
married and the case of 
Krishnasawmy Mudaltar (1) is relied on. I 
am of opinion that, from a perusal of the 
record merely, it would not be possible to 
come to the conclusion that the appellant 
and the deceased were married. The case 
seems to me to come within the category 
of those described in the case of Ma Tok v. 
Ma Thi (2). If necessary, the question of 
whether appellant and the deceased were 
married should be fought out ina regular 
guib. s 

Dengetti Suramma was clearly one of 
those to whom Letters could be granted 
under section 23 of the Probate and Ad- 
ministration Act. 

I would dismiss the appeal. 

Twomey, J.—1I concur. 


(1) 8 
(2) 5 


Appeal dismissed, 
L. B. R. 25. 
L. B, R. 78; 8 Ind, Cas. 719. 
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(s. c. 13 Bom. I. R. 1188.) 
BOMBAY HIGH COURT. 
First Crvrn, Appsat No. 194 or 1909. 
July 19, 1911. 
Present:—Sir Basil Scott, Kt , Chief Justice, 

and Mr. Justice Rao. . 

Tus MUNICIPALITY or HUBLI— 
APPELLANT ? 

versus 


RALLI BROTHERS — RESPONDENTS, 

Negligence—Damage—Burden of proof —Municipality 
—Statutory powers, enercise of —Abnormal fall Bf rain 
—Vis majom—Reclamation of tank for market—Re- 
moval of dam—Right to retention of dam-——Servitude—: 
Prescription—Bombay District Jinis Act (DI 
of 1901), ss. 50, 64. 

The Municipality of Hubli, “a body corporate 
under the District Municipal Act, undertook in 
1904 ihe reclamation of a publie tank vested 
in the Municipality, for the purpose of extend. 
ing the Municipal cotton market. The tank had 
largely silted up and was separated from the plaint: 
iff’s Ginning Factory by a dam seven or eight feet 
high which was the southern boundary of the tank. 
The plaintiff’s land was on lower level than the bed 
ofthe tank. 'The tank was fed principally by the 
water from a nalla coming from the north side and 
running parallel to the tank. In the act of reclama- 
tion, the Municipality removed a large part of the dam 
in 1904 and formed a small tank at the south-east 
corner of the dam. At the samo time, the Municipal. 
ity deepened and cleaned out the old nalla and con- 
nected it up with culverts passing under the adjoin- 
ing road so that the water draining under that road 
passed into the nalla and thence into the small tank 
and dischagged in time of flood over the weir. 

This scheme of drainage and reclamation during 
the monsoons of 1905 and 1906 caused ne trouble. ' 
On the 7th June 1907, while the reclamation workg 
were in progress, there was an unusually heavy fall of 
rain amounting to nearly three inches in less than 
an hour. The rain water accumulated on the re- 
claimed area, flowed dewn to the plaintiffs land, 
entered the factories and caused considerable damage 
to the goods lying there. “The plaintiff then filed 
the present suit against the Municipality to recover 
damages for the loss sustained, alleging negligence 
on the part of the Municipality. 

The Municipality contended, inter alia, that the 
damagé to the plaintiff's goods was the result of 
abnormal rain and that no precautions on their part 
could have averted the damage even if the old state 
of things had not been changed in the least: 

Held, (1) that the burden of proof of negligence 
lay on the plaintiffs and if neglect in execution of 
their statutory powers and duties was not brought 
home tothe Municipality, a suit against them must 
failas being unsustainable in law, however great 
the damage the plaintiffs might have suffered from 
the extraordinary flooding uncontrolled by the old 
tank dam. 


Whitehouse v. Birmingham Canal Company, (1857) 
27 L. J. Ex. 25; Dunn v. Birmingham Canal Company, 
(1872) 8 Q. B. 42; 42 L. J. Q. B. 34, 27 L. T. 683; 21 
W. R. 266; Geddis v. Proprietors of Bann Reservoir, 
(1878) 3 App. Cas. 430 at P 455; Ricket v. Directors, | 
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ó'c. of Metropolitan Railway Co, (1867) 2 H. L. 175 
at p. 202; 36 L J. Q. B. 206; 16 L. T. 542; 15 W. R. 
937, relied upon. 

(à) That the Municipality acted in the exercise of 
their statutory powers, with ordinary care and skill 
and after taking proper precautions for the drainage 
of the area under reclamation and were, therefore, 
not liable. 

Buck v. Williams, (1858) 27 L. J. Ex. 857; Ryland 
v. Fletcher, (1838) 3 H. L. 838; relied upon. 

è Fletcher v. Smith, (1877) 2 App. Cas, 781; 47 L.J. 
Ex. 4; 37 L. T. 367; 26 W. R. 83, distinguished. 

( 3. That the right of plaintiffs to compelthe Mu. 
nicipality to retain the dam was in the nature of a 
servitude and could only be acquired by* prescription 
and not otherwise. 

Per Rao, J.—The damage in suit was mainly, if not 
wholly, atiribufable to the extraordinary fall of 
rain, It was an occurrence inthe nature of a vis 
major, for which the defendants were not responsible. 

Nichol v. Marsland, (1876) 2 Ex. D.1; 46 L, J. Ex. 
174; 86 L. T. 725; 26 W. R. 173, relied upon. 


First appeal from the decision of first 
Class Subordinate Judge at Dharwar, in 
Suit No. 780 of 1907. 

Mr. Weldon, with him Mr. Nilkanth Atma- 
ram, for the Appellants. 

Mr. Jardine (with him Messrs. Little y 
Co.), for the Respondents. 

Judgment. 

Scott, C, J. —'T'his is an appeal from a 
decree of the first class Subordinate Judge 
of Dharwar awarding Rs. 9,677 to the plain- 
tiffs, as compensation for injury done to 
their cotton by water which the defendants, 
in breach of their duty, allowed to escape on 
to the plaintifi’s premises. 

The defendants, the Municipality of Hubli, 
are a body corporate under the District 
Municipalities Act (IIT of 1901). By virtue 
of section 50 of that Ach Property of various 
kinds is vested in them to be held and 
applied by them as trustees subject to the 
provisions and for the purposes of the Act 
and includes all public markets, tanks and 
works connected with or appertaining “thereto, 
drains and culverts, and by section 54 it is 
provided that it shall be the dhty of every 
Municipality to make reasonable provision 
for inter alia the constructing, altering and 
maintaining all public markets, drains, 
drainage-works, culverts, tanks, dams and 


the like. 


In or about the year 1904, the Municipal- 
ity of Hubli took steps to provide a Munici- 
pal Cotton Market. They selected for the 
‘purpose the site of a large and ancient tank, 
‘known as Gulkawa’s tank, which had largely 
silted up. The southern boundary of the 
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tank was an embankment. The tank receiv- 
ed the drainage of the land to the north of 
it and at the south-eastern corner was a weir 
for the discharge of surplus water. The 
tank area occupied about two-thirds of a 
quadrangular space of which the northern 
boundary was a public road, known as the 
Station Road, and the wester boundary, 
another road running from north to south. 

The scheme of the Municipality was to drain 
the water coming to the culverts under the 
Station Road into a nalla on the eastern side 
of the quadrangular area and to conduct it 
into a small tank to be fosmed in the south- 
eastern corner of that area whence the water 
would discharge eastwards over thé old weir 
which it was proposed io deepen so as to 
allow of the passage of a larger body of water. 
This scheme would leave such part of the 
old tank as was not included in the small 
new tank free for reclamation as a Cotton 
Market. 

In 1904 or 1905, the Municipality formed 
the smaller tank and utilised that part of the 
southern dam of the large tank which was not 
wanted to hold up the water of the small tank 
as spoil to fill in the area marked out for the 
market. 

The levels taken by the Commissioner, as 
shown upon the map prepared by him for 
the purpose of the suit in the year 1908, indi- 
cate that over the centre of the reclaimed 
area there was nowhere a difference in level 
of more than one foot. 

At the same time, the Municipality deepen- 
ed and cleaned out the old malla running 
along the east of the area and cónnected it 
up with culverts passing under the Station 
Road so that the water draining under that 
road passed into the nalla and thence into the 
small tank and discharged in time of flood 
over bhe weir. 

- This scheme of drainage and reclamation 
during the monsoons of 1905 and 1906 
caused no trouble. The monsoons were nob 
particularly heavy ones and there was no 
day marked by any sudden and extraordinary 
rainfall. Inthe year 1907, however, upon the 
7th of June an extraordinarily heavy fall of 
rain occurred at about 6 P. x. amounting to 
nearly three inches in less than an hour. 
The result was that practically jhe whole of 
the Municipal area was flooded, and a 
quantity of cotton owned by the plains 
was washed away or damaged, 
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,It appears that the plaintiffs in the year 1907 

-were doing business in the Ginning Factory 
of Ratanji Hormasji, using it for the purpose 
of storing ginned and unginned cotton, 
cotton-seeds and cotton bales. This Ginning 
Factory was situated immediately to the 
south of the area of the old tank and ad- 
joined the new Municipal Cotton Market. It 
was, however, at a very much lower lével 
than either the market or the bed of the old 
tank, and before the tank was drained and 
filled in, its water was prevented from 
filooding the Factory area by the southern 
dam. 

On the 10th of June 1907 the plaintiff's 
agent wrote to the Vice-President of the 
Municipality informing him that owing to 
the dam of Gulkawa’s tank adjoining the 
‘Ratanji Hormasji Ginning Factory bav- 
ing been unwisely removed by the Munici- 
pality and owing to the insufficient and faulty 
drainage in reclaiming the Cotton-Market-ex - 
tension area, all the water on the 7th instant, 
instead of taking its proper course in the tank 
rushed in the Ratanji Hormasji and the 
Alexandra Press Factory and caused serious 
Joss amounting to Rs. 90,000 or thereabouts. 
The latter claimed damafes on the ground 
that the loss had occurred owing to the negli- 
gence of the Municipality and. requested hem 
to take immediate steps to ascertain the ex- 
tent of the loss. 

In consequence of this notice, a Punch* was 
formed which, between the 9th and the 20th 

- of June, inquired into the damage done and 
estimated it at something under Rs. 83,000. 
This presumably was done under the provi- 
sions of section 165 (2) which provides that 
the Municipality may make compensation out 

- of the Municipal fund to any person sustain- 
ing any damage by reason of the exercise of 
any of the powers vested in them under the 
Act. 

- The plaintiffs were not satisfied with" this 
award and accordingly filed this suit, in the 
plaint in which they charge defendants with 
negligence in the following terms:— "The 
defendants have for sometime been carrying 
on their work of reclamation of the tank. In 
the course of their operations they removed 
the dam at the sonthern extremity of the 
tank alterjug the levels of the tank-bed 
and its surroundings and diverting the 
natural’ and customary flow of water, having 
formed atank at the north-east corner 
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of the dam and ,dtrected a considerable flow 
of water into it also for their own pur- 
poses. ‘Fhis was the situation of things, on 
the 7th June 1907, when there was rain in 
Hubli. The direct consequence was that a 
large body of water, by force of the defend- 
ants’ operations, flowed into the tankat the 
north-east corner of the dam aforesaid and 
into the area under reclamation and owing te 
the change of levels and diversion of water 
and the removal of the dam by the defendants 
without due-provision for the control or dis- 
posal of water thus collected, the same flowed 
into the aforesaid factories and there dam. 
aged the plaintiffs’ goods t$ the extent of 
Rs. 10,145-15-6 at the lowest, in spite of the 
plaintiffs’-efforts to save them.” 

Notice of suit was duly given within six 
months of the date of the injury ‘complained 
of and no exception is taken in this appeal as 
to the sufficiency of the notice. In order to 
establish their allegations of negligence, the 
plaintiffs called only one witness, namely, 
Mahalingappa who describes himself as the 
plaintiffs’ bazar man. He says his duties are 
to buy and sell goods for plaintiffs, to take 
delivery and prepare goods for sale and 
supervise all goods. He states that between 
Gulkawa’s tank and the factories there was a 
big dam ; that until the demolition of the 
dam, the water from the tank side never came 
into the factories, but that great damage was 
caused on the 7th of June to goods in the 
factories as the dam had been removed and 
used by the defendants to level up the tank 
bed. He says that a small bund to the north 
of the tank shown on.the Qommissioner's map 
was demolished by the defendants a few days 
before the rain-fall and that that bund had 
been intended to prevent the running water 
from thg culverts on the north side getting 
into the tank and to turn it into the nalla on 
the east. Then he says that the mouth of the 
nalla onthe east was formerly wider but that its 
width had been lessened by cuttings made hy 
the defendants, although he admits thatthe 
nalla-bottom had been deepened and the bank 
raised. He says that, formerly, the ground at 
the northern end of the nalla sloped -from 
south to north but that the defendants had, 
shortly before the rains, cut the bank and made 
the ground level, by which reason the greater 
portion of the water did not run into the nalla 
but over the marked area into the factory 
ground, ; 


* 


“the 
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I will &rst consider the, last of these 
charges, I do not think any negligence is 
proved on the ‘part, of the defendamts. No 


‘question was put to any of the defendants’ 


witnesses upon the point nor is the charge 
made inthe plaint. Assuming the defendants 
did this work, the levelling of the ground 
which had formerly sloped from south to north 


would obviously facilitate the flow of water . 


from the eastern Station-Road culvert’ into 
the wallg and even if the bank of the nally 
had been cut into in order to affogd access for 
the purpose of levelling the bed, the levels 
Show that there was a rise of a foot-and-a-half 
to the west of tleat cutting which would have 


„tended to direct the flow of the water into the 


nalla. Moreover, negligence is a relative 
term and I do not think‘ defendants can be 
held guilty of it because at the moment they 
were engaged on a small improvement which 
left a gap in their system this extraordinary 
fall of rain cames upon them: see the 
observations of Bramwell, B. in Buck v. Wil- 
liams (1). The alleged narrowing of the mouth 
of the nalla does not appear to me evidence of 
negligence in view of Mahalingappa’s state- 
ment that the bottom was deepened aud the 
banks raised and Mr. Coen’s evidence that 
nalla was widened and cleaned 
oub. 

In view of the evidence of: Mr. “Coen who 
designed the drainage works, I am unable to 
accept the statement of Mahalingappa that 
there was any small bund to the north of 
the tank. There was the water-channel 4i 
feet wide from the western culvert to the 
nalla on the sides, of which the excavated 
earth had been thrown up. Mr. Coen cannot 


` recollect whether the channel had been filled 


up before or after the flood of 1907 and 
re-placed by another channel parallel with 
the Station Road. 

It is £o be observed that none of the acta of 
negligence alleged by this witness Supports the 
case made in the plaint which allegesthe col- 
lection of water in the small tank and on the 
old tank area and that the defendants failed 
in controlling and disposing of it, suggesting 
( case similar to that of Rylands v. Fletcher 

2). 

There was, in fact, no collection of watsr 
upon the reclaimed area and it appears to me 
that the plaintiffs’ case, so far as it rests on 


(1) (1853) 27 L. J. Ex. 357. 
(2) (1868) 3 H. L. 838. 
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the removal of the dam, must be based upon 
something in the nature of a servitude on the, 
owner of the tank aréa to retain the dam by 
way of insuring his southern neighbours 
against floods from the north even after the 
tank site had been drained and filled in. 
Such a servitude could only be acquired by 
prescription and there is no suggestion of the: 
existence of any such right. 

The proximate cause of the injury to the 
plaintiffs’ land was the extraordinary rain-fall 
and it is difficult to see how, in the general 
flooding of the town which must necessarily 
have followed, and which pi deposed to by 
Shankar Raoji Apte and most of the defend- 
ants’ witnesses, the plaintiffs’ Factory could 
possibly have escaped injury, lying as it did 
ata much lower level not only than the tank 
area but also than the other surrounding 
Jand. It is possible that if the old southern 
dam had remained, extending from the 
western road to the point where the weir 
discharged flood water, the floods to the north 
of the dam would have been checked or even 
carried off without injary to the plaintiffs. 
It may, I think, be assumed that the officers 
of the Municipality thought in June 1907 
that the work which involved the removal of 
part of the southern dam had contributed 
to the damage done to the plaintiffs and 
for that reason assessed the compensation 
payable. 

This compensation would ba payable at the 
option of the Municipality to mitigate a 
hardship consequent on the execution of 
authorized works. If the removal of the 
dam was not authorized by the provisions of 
the Statute under which the Municipality 
acted, or was conceived and carried ont 
negligently and not as part of a reasonable 
scheme, then only would the plaintiffs be 
entitled to recover damages from the defend- 
ants by suib. 

Now, in my judgment the scheme was 2 
The Municipality, 
for the benefit of the Cotton merchants ab 
Hubli were providing a market at a convenient 
They were also providing for a 
drainage scheme which would take the placa 
of the old primitive arrangement of a large 
tank, and the evidence afforded by its success 
in the years 1905, 1906 and 1908, is strong 
reason for holding that there wa? n» rashness 
or negligenea in the design. 

The learned Judge has found that negli- 
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gence was proved in carrying out the scheme 
in that the defendants’ act in removing the 
big bund before completing their drainage 
work was most unwise, that the drainage 
provided for before the storm was insufficient, 
that the reclamation works were undertaken 
and executed unaystematically and without 
taking the regular levels of adjacent sites and 
without an estimate of the quantity of w&ter 
that would run into the small tank and 
providing means for its proper discharge 
without flooding the neighbouring sites. It 
does not appear to me that the evidence of 
Mahalingappa, the plaintiffs' bazar-man, who 
had no practical experience of drainage works 
and whose evidence was contradicted on 
various points by the defendants’ more 
éxperienced witnesses, justifies these con- 
clusions. Thescheme had stood the test of 
two monsoons, the rainfall of the "7th of 
June was far heavier than any which had 
‘occurred during the recollection of any of the 
witnesses: who were examined upon the point 
and there is good evidence to show that the 
works that were in progress on the 7th of 
June were all works calculated to improve 
rather than impede the drainage. 

The respondents’ Coufsel endeavoured to 
persuade usthat we had to deal here with 
the case of a natural stream diverted by 
the operations of an unauthorized stranger 
into a channel which was not sufficient in 
time of extraordinary flood to carry off its 
waters without injury to the plaintiffs; in 
that case, it was said the defendants would, 
on the authority of Fletcher v. Smith (3), be 
liable if the combination of the removal of the 
dam with the extraordinary rain-fall resulted 
in damage to the neighbouring land owner. 
The facts above set out show, however, that 
we are not here dealing with a natural 
stream and that the defendants can appeal to 
statutory authority with regard to their 
general scheme of operations. 7 

In asuit of this nature the onus of proof 
of negligence lies on the parties alleging it, 
see Whitehouse v. Birmingham Canal Com 
pany (4), and if neglect in the execution of 
their statutory powers and duties is not 
brought home to the Municipality a suit 
against them must fail as being unsustainable 
“in law however great the damage the plaintiffs 

(8) (1877) “2 App. Cas. 781; 47 L. J. Ex. 4; 37 L. T, 


367; 26 W. R. 8 
(4) (1887) 27 La J. Es. 26. 
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may have suffeged' from the extraordinary 
flooding uncontrolled by the old tank dam. 
See Dunn v. Birmingham Canal Company (5), 

For these reasons, I am of opinion that 
the decree appealed from should be reversed 
and the suit be dismissed with costs 
throughout. 

Rao, J—The facts of this case are as 
follows:—The plaintiffs are owners of certains 
Ginning Factories at Hubli. To the rorth of 
the factories there lies au area of land which 
until recently formed a public tank separated 
from the plaintiffs’ premises by a dam seven 
or eight feet high which was fhe southern 
boundary of the tank. Plaifitiffs’ land was 
on a lower level than the ted of the tank. 
The tank was fed principally by the water 
from the nalla coming from the north side 
and running parallel to the tank. The defend- 
ant Municipality, in whom the tank was vest- 
ed, resolved to reclaim the bed of the tank for 
the purpose of extending the Municipal Cotton 
Market. In December 1904 they removed 
the dam and formed a small tank atthe south- 
east corner of the dam. On 7th June1907, while 
the reclamation works were in progress, there 
was an unusually heavy fall of rain amounting 
to nearly three inches within half or three- 
fourths of an hour. The rain water accu- 
mulating on the reclaimed area flowed down 
to the plaintiffs’ land, entered the factories, 
and caused considerable damage to the goods - 
lying in their godowna. On 23rd November 
1907, the plaintiff filed the present suit to 
recover from the defendants Rs. 10,145-15-6 
as damages for the loss sustained. The cause 
of action alleged in the plgint was negligence 
on the part of the defendants in carrying out 
the reclamation works. 

The defendants contended, inter alia, that 
the damage to the plaintiffs’ goods was the 
result of the abnormal heavy rain which fell 
on the 7th June 1907, that no precautions on 
their part Could have averted the damage 
even if the old state of things, viz., the height 
of the southern dam ard the level of the 
tank-bed, had not been changed in the least. 
The Subordinate Judge who tried the suit 
held that the damage complained of was 
wholly due to the defendants’ negligerce in 
carrying out the reclamation works and that, 
therefore, they were liable to make good the 
loss sustained by the plaintiffs. He, there- 


(5) (1872) 8 Q. B. 42; 42 L. J. Q. B. 34; 27 L, T. 
683; 21 W. R. 266, 
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fore, passed a decree awardisg to the plaintiffs 
Rs. 9,677-9-7 as damages. 

Against this decree the defendants appeal- 
ed tothe High Court. 

At the hearing of the appeal the only 
question that was argued was whether the 
defendant Municipality was liable for the 
damage caused to the plaintiffs’ goods by the 
flood water on 7th June 1907. I am of 
opinion that the defendants are not liable. 
The olti tank was a publie tank vested in the 
local Municipality and, in extrcise of the 
powers conferred upon them under section 
54, clauses £g) and (i) of Bombay- Act III 
of 1901, the defendant- Municipality reclaimed 
the greater part of the tank for the purpose 
of extending the Municipal Cotton Market. 
In so doing they would not render themselves 
liable for any injury or damage caused to the 
neighbouring land owners, unless they acted 
with negligence in carrying out the reclama- 
tion works. The burden of proving such 
negligence lies on the plaintiffs. The Sabor- 
dinate Judge found that the defendants’ act in 
removing the big dam before completing the 
drainage works was most unwise, that the 
drainage provided before the storm was 
insufficient, that the reclamation works were 
carried oub unsystematically without taking 
the required levels of the adjacegt sites and 
without estimating the quantity of water that 
would run into the small tank and without 
providing means for its proper discharge. I 
am unable to accept this finding as warranted 
by the evidence recorded in the case. The 
only witness examMede by plaintiffs who 
speaks to the alleged wrongful acts on tbe 
part of the defendants is Mahalingappa who 
is plaintiffs clerk (Exhibit 63). He 
states that the damage done to the plaintiffs’ 
goods was due (1) to the removal of the big 
dam which formed the southern boundary of 
the old tank, (2) to the removal of a small 
dam to the north of the tank which was 
intended to prevent.bhe rain water from the 
culvert on the northside getting into the 
tank, (8) to the width of the nalla being 
lessened by the earth cutting made on its 
sides and (4) to theremoval of the slope at 
the month of the nalla, with the result that 
the greateg portion of the rain water 
did not run into the nalla but found its 
way along the course shown by the Com- 
missioner on the map Exhibit 26. There is 
no dispute that the big dam was remov- 
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ed ab the end of 1904, bub no damage was 
done to the plaintiffs’ property in the rainy 
seasons of 1905 or 1906. Those were years 
of normal rain-fall, and if no damage was 
done during those yearsit is clear that the 
damage caused by the flood of 1907 was not 
attributable to the removal of the big dam. 
Ag to the small dam to the north of the 
tank, Mahalingappa is contradicted by Mr. 


Coen (Exhibit 120) who was the 
Chairman of the Hubli Municipality in 
1901.05. He says that after the removal of 


the big dam a temporary channel was made 
by the defendants about-feur-and- a-half feet 
wide and two-and-a-half feet deep for the pur- 
pose of diverting the small quantity of water 
coming from the culvert in the north; that 
water had no bearing on the flooding of the 
mills; that the soil was removed and put on 
either side of the channel but no dam was 
made. It is clear, therefore, from Mr. 
Coen’s evidence that there was no dam in 
existence to the north of the cld tank and 
none was removed. As to the width of the 
nalla being lessened,  Mahalingappa is 
again contradicted by Mr. Coen who says 
that the channgl leading to the tank 
instead of being lessened was widened and 
cleaned out. The Secretary to the Municipali- 
ty fExhibit 107) says thatthe Municipality 
not only cleaned but also deepened the nalla 
‘coming from the Station Road, and this is 
admitted by Mahalingappa. Lastly, with 
respect to the removal of the slope at the 
mouth of the nalla, neither the Secretary nor 
the Chairman of the Municipality have been 
cross-examined on this point. Mahalingap- 
pa’s evidence standing by itself and uncor- 
roborated by any other evidence on the 
plaintifs’ side is not entitled to any weight, 
and cannot be accepted as proving negligence 
on the part of the defendant-Municipality, 
Nor can any reliance be placed on the Com- 
missioner's report (Exhibit 25) as to 
the condition of the reclaimed land on or 


before 7th June 1907, as ib is based not on 


his personal knowledge bub on an informa- 
tion given to him about eighteen months 
after the date of the occurrence by Maha- 
lingappa and others. On ihe other hand, 
there is the evidence of both the Chairman 
and the Secretary of the Municipality, which 
shows what precautionary measures had been 
taken by the Municipality for the drainage 
of the area under reclamation. Mr. Coen 
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says as follows: “The dam of the Gulkawa 
Tank was removed ab the end of 1904. 
To prevent a rush of water we widened the 
waste weir nearly to its uttermost width and 
lowered the same, by two feet to two-and-a- 
half feet. Also the channel leading to the 
tank was widened and cleaned out and the 
outlet channel beyund the waste weir was 
cleaned and widened. A small tank wis 
made at the south-east corner of the origi- 
nal tank and made five feet deeper than the 
original bed of the tank. The sides of the 
tank were raised by about two feet to two- 
and-a-half feet to let the water pass on more 
quickly. After the demolition of the old 
tank these works were done. The waste 
weir work was done simultaneously with the 
demolition of the tank bund and the deepen- 
ing of the smaller tank was done one or 
two months after. The cleaning, etc., of the 
outlet channel was done along with the 
waste weir work." Mr. Coen is corrobo- 
rated by the Secretary of the Municipality 
(Exhibit 107). This evidence is, in my 
opinion, entitled to considerable weight. It 
shows the precautions taken by the Munici- 
pality for the proper drainage of the 1e- 
claimed area. In the rainy seasons of 1904, 
1905 and 1908 nothing occurred to show that 
these precautions were insuffieient. I am, 
therefore, satisfied that the Municipality 
acted with due care and caution in carrying 
out the reclamation works for the purpose 
of extending the Municipal Cotton Market. 
The real cause of the damage done to plain- 
tiffs’ goods appears to me that owing to 
the unusually heavy fall of rain on 7th June 
1907 water from all sides entered into the 
plaintiffs’ land, which was on a much lower 
level than the adjoining lands on the north 
and the west, and damaged their goods. Wit- 
ness Exhibit 120 the Chairman of the Muni- 
cipality says that he had been in Hubli over 
twenty years, that this was the most unubual 
downpour, and that even if the dam had not 
been demolished the same flooding would 
have been caused by the downpour, that the 
total rainfall on 7th July 1907 came to 2 
inches and 91 cenis in 40 to 45 minutes, and 
that he had not known during the last 
twenty years of rain falling more than 1 
inch in the gourse of an hour. This evi- 
dence, corroborated as it is by other evidence 
in the case, clearly shows that the damage 
in the present suit was mainly, if not 
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wholly, ‘attributakle’to this extraordinary fall 
of rain. It was an occurrenca in the 
nature of & vis major, for which the defen- 
dants are not responsible. The present case 
falls within the principle laid down in 
Nichols v. Marsland (6). 

Independently of this circumstance, I 
would hold that the defendant Municipality, 
in exercising the powers conferred upon 
them by Statute for the purpose of reclaim- 
ing the tank, acted with ordinary care 
and skilland after taking proper precau- 
tions for the drainage of the area under re- 
clamation. They are, therefore, not liable. 
Iu Geidis v. Proprietors of Bann Reservoir (7) 
Lord Blackburn says: "lt is now thoroughly 
well established that no action will .lie 
for doing that which the Legislature has 
authorised, if it be done without negligence, 
although it does occasion damage to any one." 
So, too, in Ricket v. Directors, do, of 
Metropolitan Railway Oo., (8) itis laid down 

Where au act is done by a company in 
excess of its powers, or in a wanton and 
careless use of them, there is an injury (for 
which an action lies), But things done by a 
company in the due execution of its powers 
are lawful, being duly authorized, and no 
action lies. 

If the defendants had been private 
individuals and had undertaken or carried 
oub the reclamation works in the exercise 
of their right of ownership, I do not think 
they would have been liable for the damage 
done to the plaintiffs’ goods by the flood of 
1907. Being ownegs ofsthe land, they were 
entitled to use it fon evegy lawful purpose. 
They hada right to reclaim it, and make 
the best possible use of if they could, and 
in so doing there was no duty cast ypon 
them bylaw to preserve the old dam for 
the benefit of the owners of the adjoining land 
which was situated on a lower level. They 
were under no legal obligation to prevent the 
flow of the surface water from their land to 
the plaintiffs’ property either by percolation 
or gravitation. In Rylands v. Fletcher (2), 
Lord Cairns observes: “If, in what I may 
term, the natural user of that land, there had 
been any accumulation of water, either on the 

(6) (1870) 2 Ex. D. 1; 46 L. J. Ew 174; 85 L. Te 
725; 25 W. R. 173. 

(7) (1878) 3 App. Cas. 430 at p. 455. 

(8) (1867) 2 H. L. 175 at p. 202; 36 L, J. Q. B. 205; 
16 L. T. 642; 15 W, R. 937. 
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surface or under ground; aud if, by the oper- 
ation of the laws of nature, that aecumula- 
iion of water had passed off into the close oc- 
eupied by the plaintiff, the plaintiff could not 
have complained that that result had taken 
place. If he had desired to guard himself 
against if, it would have lain upon him to have 
done 80, by leaving or by interposing, some 
barrier between his close and the close of the 
defendants in order to have prevented that 
operation of the laws of nature." These 
observations apply to the presen case. 

On these grounds, I would reverse the 
decree anddismiss the plaintiffs’ suit with 
costs. i 


Decree reversed. 





(s. c. 4 Bur. L. T. 132.) 

LOWER BURMA OHIEF COURT. 
SPECIAL Seconp Cryin APPEAL No. 66 or 1910. 
March 2, 1911. 

Present; —Mr. Justice Twomey. 
MAUNG THA MAUNG, LEGAL REPRESEN- 
TATIVE OF MAUNG OHBIK AND OTHERS— 
APPELLANTS 
. Versus 
MAUNG SHWE THE— RESPONDENT., 

Estoppel—Attestation—Burden of prog. 

A party toa document cannot avail himself of 
attestation as creating an estoppel against an attest- 
ing witness unless it is shown that he was deceived 
by such action on the part of the person attesting. 
The burden of proving such deception would lie on 
the person pleading such estoppel. 

Appeal against the judgment of the Dis- 
trict Court of Meyaun&mya, in Civil Appeal 
No. 69 of 1909, setting aside the judgment and 
order of the Township Court of Myaungmya in 
Civil Regular No. 614 of 1908. 

Mr. Hay, for the Appellants. . 

Mr. Palit, for the Respondent. 

J4udgment.- 1t appearse that Choka- 
lingam Chetty obtained a decree against the 
Ist and 2nd appellants in respect of three 
pieces of land measuring 43°44 acres and a 
house belonging to the 2nd appellant, and 39°70 
acres of land belonging to the Ist appel- 
lant, the amount due to the Chetty being Rs. 
‘700. It is not expressly stated that the 
decree was @ mortgage-decree, but this may 
be gathered from the pleadings. After the 
decree, which was presumably a preliminary 
decree for sale, the Chetty on 13th May 1905 
executed a registered conveyance of all the 
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property in suit to the respondent Shwe The 
for Rs. 500. This conveyance recites that the 
Chetty vendor possesses the lands in question. 
The 1st and 2nd appellants signed the convey- 
ance as witnesses. ` 

The present suit was brought by Shwe The 
on the 3rd October 1908 for the ejectment of 
appellants and their tenants from all the lands 
in question, except one which Shwe The said 
he had already obtained. The defendant- 
appellants did not dispute the fact that the 
Chetty had executed the conveyance and 
they admitted signing as witnesses. What 
they urge in defence to the suit for ejectment 
is that they, by no means, intended by signing 
as witnesses, to sign away their rights as 
mortgagors but that it was clearly understood 
both by them and Shwe The that a mortgage 
to Shwe The was to be substituted for the 
mortgage to the Chetty in consideration of 
Shwe The paying off the Chetty. 


The oral evidence produced by both par- 
ties is of little account. For the plaintiff- 
respondent, Maung Tha Han, who drew up 
the conveyance, said that Shwe Yon and 
Maung Cheik signed as witnesses because 
they gave their consent to the sale of the 
land. But the witness did not say how he 
knews this to be so. 


For the defendant-appellant, a relative 
named Tha U, described a conversation be- 
tween Shwe The and Maung Cheik a few 
months before the conveyance was executed. 
Maung Shwe The said, with reference to the 
proposed transaction, that interest on the 
money should be paid to him if Maung Cheik 
and Shwe Yon worked the land themselves, 
while rent should be paid to him if the land 
was rented out. Another witness heard 
Shwe The say to Shwe Yon and Maung 
Cheik that he would pay the Chetty Rs. 400 
for them lest they should lose their lands. 
A third witness a tenant of Shwe Yon stated 
that he paid 130 baskets of paddy as rent to 


»Shwe The in respect of Shwe Yon’s land and 


that a previous tenant also paid rent to 
Shwe The “because Shwe Yon owed Rs. 400 
to Shwe The.” The defendant-appellant’s 
last witness Po Kyaw is Shwe Yon’s son-in- 
law. He stated that Shwe The told Shwe 
Yon abont 2 years before theesuit that, in 
spite of the deed of conveyance, Shwe Yon 
was at liberty to redeem the land at any 
time. 
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It is clear that from the date of convey- 
ance up to the time of the suit, the land re- 
mained in the possession of the appellants or 
their tenants, 

The issues in the case as fixed by the 
Township Court were (1) whether Choka- 
lingam Chetty had any right, title or interest 
over the land when he sold to plaintiff, amd 
(2) whether Istand 2nd defendants (appel- 
lants) agreed to the sale. The Township 
Court found in favour of the defendants on 
both issues. The District Court on appeal 
reversed: the decree of the Township Court 
and granted the plafntiff a decree for posses- 
sion of the lands claimed by him. The 
District Judge’s reasons for granting this 
decree were, briefly, that Chokalingam had 
obtained a possessory title by decree of that 
Court, that the appellants by signing the 
conveyance to Shwe The as witnesses consent- 
ed to the sale, aad that they had failed to 
produce satisfactory evidence in proof of 
their plea that the sale was to be treated as 
between them and Shwe The, merely as & 
mortgage. 

I think the District Judge's view of the 
facts and circumstances is erroneous. 


There is nothing to show that the Chetty 
had obtained any title to the land except¢he 
right to have them sold up in pursuance of 
his mortgage-decree. (I assume that the 
decree was a mortgage-decree though this is 
not quite clear, from the record). The 
‘Chetty’s conveyance to Shwe The, though 
ostensibly a sale of the lands, could not give 
Shwe The a better title than the Chetty 
himself had, and that was merely the title 
of a mortgagee out of possession. It is argu- 
ed that as the owners of the lands, Shwe Yon 
and Maung Cheik, signed the document as” 
witnesses, they thereby made good the defect 
in the vendor’s title. But this argument is, 
in my opinion, altogether untenable. "The 
abtestation by Shwe You and Maung Cheik 
would not avail Shwe The unless it were, 
shown that he was thereby deceived into be- 
lieving that Shwe Yon and Maung Cheik 
agreed to surrender their rights of redemp- 
tion. In that case they would be estopped 
from disputing the sale. But Shwe The has 
not alleged any such deception. He stated 
in his plaint that the Chetty had bought the 
lands for Rs. 500 at a public auction, a 
statement which is not borne ont by_ the 
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evidence and whitch appears to be untrue. 
He did not go into the witness-box to under- 
go examination as to the true nature of the 
transaction which the appellants attested. 
He made no attempt to obtain possession of 
the lands for more than three years after 
the conveyance, It is altogether contrary to 
the probabilities of the case to suppose that 
Shwe The was in any sense deceived. Tho 
burden of proving deception was on him and 
he made no attempt to discharge "üt. Ib 
cannot be held, in the cireumstances, that the 
attestation by the appellants worked as an 
estoppel. The only meaning ethdt can rea- 
sonably be attached to the attestation is that 
the appellants agreed to Shwe The paying 
off the Chetty and taking the Chetty’s place 
as mortgagee. 

In these circumstances, the decree of the 
District Court cannot be upheld. lb is set 
aside and the decree of the "Township Court 
dismissing the plaintiff's suit is restored. 
The costs in both the Appellate Courts, as 
well as in the Township Court, will be borne 
by the respondent. 

Decree set aside. 





(s. c. 18 Bom. L, R. 1121.) 
BOMBAY HIGH. COURT. 

ORIGINAL Civita JURISDICTION APPEAL No. 8 

or 1911. 
August 22, 1911. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
MADANJI DEVCHAND.—APPELLANT 

versus * 

TRIBHOWAN VIRCHAND-—RHESPONDENT. 

Hindu Law—Custom-~Inheritance— Widow —Jains 
of Mangrole and Uplata— Widow’ s absolute right te pro- 
perty —Intestate succession to property left by widow — 
Trust—Pledge of share in Bank~—Lransfer in favour of 
pledgee—Equitable title— Legal title —Discharge of debt 
— Pledgee a teustee for pledgor—Pledgor directing 
transfer in favour of minor relations—Transfer signed 
by pledgee—Bank declining to accept transfer—Pledgor 
directing transfer to certain ‘persons as trustees for 
minors—Death of pledgor before new transfer presented 
to Bank—Trust complete—Validity of gifi—Tiusts Act 
(II of 1882), s. 5—Trust declared outside British India 
but set wp in British India—Applicability of section 
— Absence of written and signed declaration. 

According to the custom of the Jain community of 
Mangrole and Uplata, a widow on theedeath of her 
husband, becomes entitled absolutely to the properties 
left by him and can dispose of the property either 
inter vives or by Will. 

Quxre—Whether, failing a disposition by the widow 
of the property of her deceased husband either inter 


e 


Vol, XII) 
. 
MADANJI DEVCHAND V, TRIBHOWAN VIRCHAND. 


vivos or by Will, the propertyewould go to the heirs of 
the widow, or the heirs of hex husband ? 

A., & Jain widow, held a share in the Bank of 
Bombay, which was-pledged to B. to secure a debt. 
The share was transferred to B. and duly registered 
in B.’s name. 

After B.’s debt was discharged, A. desired the 
share to be transferred to her minor nephews. 

Accordingly B. signed a transfer on the 1st Decem- 
ber in favour of the minors, ‘The transfer was 
presented along with the share certificate to the Bank, 
which declined to make the transfer as the trans- 
ferees were minors. A. then directed that the share 
shdùld be transferred’ to the names of her brothers 
jointly as trustees for the minors. G@n the 15th De- 
cember, the transfer to the brothers was lodged for 
registration with the Bank. Meanwhile A. died on 
the 14th December. The heirs of A. contended that 
no gift of the share was completed nor any trust 
created in respect thereof. A. and B. were both 
living and domiciled in a Native State:— 

Held, (1) that A. had an equitable interest in the 
share while the legal holder was the registered pro- 
prietor, B. 

(2) that after the discharge of B.'s debt, B. held the 
legal title as trustee for A; 

(3) that A. had effectually disposed of her interest 
in the share and had, before her death, done all that 
was necessary to divest herself of her equitable in- 
terest in favour of her nephews; 

(4) that as the share had passed out of A.’s control 
before her death and as the legal holder B, having 
notice and having signed a transfer on the Ist De- 
cember in favour of the minors, could only convey 
for their benefit, the gift and trust in respect of the 
share were complete; 

(5) that, although A. and B. were domiciled abroad, 
section 5 of the Trusts Act applied to the caso, as the 
trust by A. was seb up in & British Indian Court; 

Rochefoucauld v. Boustead, (1897) 1 Ch. 196, at p. 207, 
66 L. J. Oh. 74; 75 L. T. 502; 45 W. R. 272; 
Royal Exchange Assurance Corporation v. Sjorforsak- 
rings Aktiebolaget Vega, (1901) 2 K. B. 567, at p. 575, 
70 L. J., K. B. 874; 60 W. R. 25, 85 L. T. 241; 17 T. L. 
R. 599, 6 Com. Cas. 189; 9 Asp. M C. 233, relied upon. 

(6) that, although there waf no written and signed 
declaration of trust Wy A., fhe trust in favour of the 
minors was complete, as the property was already 
vested in a trustee B., who had notice of the trast in 
favoyr of the minors and could in equity be compelled 
to perform the trust duty. 

Bridge v. Bridge, (1862) 16 Beay. 315,*°at p. 322, 
22 L. J. Ch. 189, 16 Jur. 1031; 1 W. R. 4, followed. 

Coningham v. Plunkett, (1843) 2 Y, & C. 245, dis- 
tinguished, 

Mr. Bahaduryz with him Mr. Jinnah, for the 
Appellant. 

Mr. Shorté with him Mr. Desaz, for the Re- 
spondents. í 

sudgment.—tThe plaintiffs as heirs 
of Ruttonji Shamji prayed for a declaration 
that two shares in the Manockji Petit Spin- 
ning and Wéaving Company and four shares 
inthe Bank of Bombay stauding in the name 
of the lst aud 2ad defendants belonged to and 


formed part of the estate of Ruttonji Shamji 


* 
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and that the plaintiffs and the 5th defendant, 
(and'two other defendants now deceased) were 
the absolute owners thereof and of all dividende 
accrued due thereon and for consequential re- 
lief by transfer of the shares and payment of 
the dividends. 

Ruttonji Shamji was a Dassa Shrimali 
Bania of the Jain religion, domiciled at Mang- 
rdie in Kathiawar, who died without issue and 
possessed of considerable property on the 18th 
of November 1892, leaving two widows 
Monghibai and Kandoobai. Monghibai 
died on the 16th of August 1893 leav- 
ing a Will whereof she appointed executors. 
After her death litigation was commenced by 
the executors claiming from Nandoobai part 
of the property left by Ruttonji Shamji as 
belonging to Monghibai’s estate. Eventually, 
a settlement was arrived at whereby Nandoo- 
bai agreed to pay to Monghibai’s executors 
the sum of Rs. 10,251 in respect ofthe share 
of Monghibai in Ruttonji’s estate in three in-, 
stalments. Forthe purpose of paying the 
last instalments, Nandoobai who resided at 
Mangrole appointed her brother Tribhowan, 
the Ist defendant, her attorney to obtain from 
the High Court in Bombay Letters of Ad- 
ministration to the*estate of Ruttonji to enable 
him to raise money upon mortgage of four 
shares in the Bank of Bombay standing in 
Ruttonji’s name. Letters of Administration 
were obtained by Tribhowan accordingly and 
the’ four shares were transferred by him by 
way of mortgage to Premcorebai, the wife of 
Morarji Jootha, as security for a loan of 
Rs. 4,000. 

Shortly before her death, which occurred on 
the 14th of December 1902, Nandoobai made 
a gift of two shares in the Manockji Petit Co. 
standing in Ruttonji’s name to her brothers, 
the Ist and 2nd defendants, and the same were 
duly transferred to their names in the books 
of the Company. A little later she arranged 
for the payment ofthe debts secured by the 
Bank of Bombay shares. Three of the shares 
were sold and the proceeds paid to the mort- 


*gagee and the certificate for the remaining 


share was handed back to an agent of Tri- 
bhowan, the lst defendant, on payment of a 
small balances wbich still remained due. 
Nandoobai had given instructions to Tribho- 
wan to get the remaining share transferred 
into Lhe name of her two sisters’ sons for their 
benefit. The intended beneficiaries were, 
however, minors and although Premcorebai 
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executed a transfer form in their favour on 
thelstof December 1902 ib was found that 
the Bank would nob accept it for registration 
on account of the incompetence of the trans- 
ferees. To geb over the difficulty Nandoobai 
then directed that the share should be trans- 
ferred to the names of the lst and 2nd defen- 
dants on behalf of the minors. 

Accordingly, the names of the Ist and 2nd 
defendants were substituted as transfereesand 
the transfer was lodged for registration on 
the 15th of December 1902. The transfer 
was then duly registered in the names of the 
defendants Nos. 1 and 2. Meanwhile, Nandoo- 
bai.had died on the 14th of December 1910. 
'None of these facts are now disputed. 

- The issues raised in the lower Court on the 
pleadings were: 

(1) Whether Ruttonji Shamji was not a 
Jain? 

(2) Whether, according to custom and us- 
age obtainingin the Jain community, Nandoo. 
bai and Monghibai, the widows of the said 
Ruttonji Shamji, did not become absolutely 
entitled to the whole of the property of their 
deceased husband f 

(3) Whether the said deceased Nandoobai 
did not makea gift of the two shares in Ma- 
nockji Petit Spinning and Weaving Company 
to each of the first two defendants as in para. 
6 of the written statement alleged ? 

(4) Whether the said Nandoobai did not 
give one share in the Bank of Bombay to her 
sister Moolibai's sons by way of gift as al- 
leged in para. 6 of the written statement? 

(5) Whether the plaintiffs and defendant 
No. 5 are the next reversioners of the property 

eand effects of the said Ruttonji Shamji on 
the death of his widow Nandoobai ? 

(6) Whether the gifts of the shares re- 
ferred to in issues Nos. 3 and 4 are not valid 

gifts ? 

(7) General Issue. 

At the first hearing i issues Nos. 1 and 5 were 
found by consent in the affirmative and the 
learned Judge upon the evidence held on issue 
No. 2 that Nandoobai and Monghibai, accord- 
ing to thecustom of the Jain community of 
Mangrole and Uplata, on the death of their 
husband became absolutely entitled to the 
properties left by him; on issue No. 3 that 
Nandoobai dideduring her life-time make a 
gift of one share in the Manockji Petit Mills 
to each of her brothers, the Ist and 2nd de- 
fendants ; on the fourth issue that Nandoobai 
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during her life-time fnade a gift of one share 
in the Bank of Bombay for the benefit of her’ 
'Sister's sons, and on the 6th issue that Nandoo- 
bai was entitled to make the gifts and thab 
they were valid. 

Upon these findings the suit was dismissed, . 

On appeal, the plaintiffs’ Counsel has not 
contested the validity of the gift of the 
Manockji Petit shares to the defendants 
Nos. 1 and 2, except on the ground of undue 
influence, a ground of objection whieh Wa 
declined to &Mow as it was not raised in the. 
lower Court. The plaintiffs’ Counsel then 
confined himself to the question of the 
validity of the disposition ‘of the share 
in the Bank of Bombay in favour of the 
nephews of Nandoobai. The issues relating: 
to this share were tried in the lower Court. 
without bringing the beneficiaries on the 
record upon the assumption, we presume, 
that the defendants Nos. 1 and 2 held in trust’ 
for them. That position was, however, aban- 
doned in argument before us for it was con- 
tended that there was an invalid trust as 
well as an imperfect gift. Under these: 
circumstances, if we had any doubt as to 
the propriety of affirming the decision 
of the lower Court it might be necessary 
to add the nephews of Nandoobai as parties 
and to remagd the case for re-trial as to: 
their interest inthe share in the Bank of 
Bombay. We are of opinion, however, 
that the plaintiffs’ contention must fail, The 
evidence recorded fully establishes the 
custom whereby the widows of Ruttonji be- 
came absolutely entyled* to his property and 
we have nothing to add tohe judgment of 
the lower Court upon this question. If the 
widows were absolutely entitled, it is difficult 
to see how the -plaintiffs can claim the pro- 
party left eby Nandoobai in preference to her 
brothers, but a complication is introduced 
by the finding by consent on the 5th issue 
to the effect that the plaintiffs and defendant 
No. 5 are the next reversioners of the pro- 
.perty and effects of Ruttonji on the death: 
of Nandoobai. 

The evidence recorded establishes the 
testamentary power of the widow but does 
not deal specifically with the question whe- 
ther, failing a disposition by the, widow of 
the property of the deceased husband either 
inter viros or by Will, it will go to the heirs 
of the widow or the heirs of the husband 

Assuming for the purpose of argument: 
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that the plaintiffs have ge reversionary in- 
terest in preference to the Ist and 2nd de- 
fendants, it ean “only be in property left 
undisposed of by the widow and we are cf 
opinion that Nandoobai effectually disposed 
of her interest in the share in the Bank of 
Bombay. 

Nandoobai had an equitable interest in the 
share, although the legal holder was the 
registered proprietor Premcorebai. The mort- 
gage häving been discharged Premcorbai held 
the legal title as trustee for Her transferor 
Tribhowan and was bound to deal with it as 
he or his principal Nandoobai should direct. 
Premeorebai's son, Jamnadas Morarji, the 
active member of the mortgagee's family, 
says that on payment of the balance due on 
security of the share, the transfer which 
Tribhowan had in his possession was signed 
by Premcorebai at Jamuadas’s request and 
was sent along with a letter to the mort- 
gagee's moontm Nathu Kallianji at Bombay 
instructing him to hand over the share and 
the transfer to the man appointed by Tribho- 
wan, Jamnadas also deposes to a conversation 
with Champsey, the father of the boys, from 
which he gathered that the transfer was to 
effectuate a gift by  Nandoobai to her 
nephews. This would also be brought to the 
notice of Jamnadas and Premcorabai by -the 
fact that on the transfer as originally made 
out the transferees were the nephews of 
Nandoobai. In further proof of the transfer 
by Nandoobai of her beneficial interest in the 
share of her nephews is the fact that 
Tribhowan who was” mamaging her. affairs 
transmitted her instructions to get the share 
transferred into the boys’ names to the 
broker Tarachand Walji and that, according 
to Champsey, the boys’ father, Nandoobai 
told him that she was giving the share to his 
sons and also that the broker in Bombay had 
informed her that the share comld not bə 
transferred tothe minors’ names so she said it 
would be transferred. to her brothers’ names 
and they would hold it for Champsey’s sons. 
As the certificate, as well as the transfer, was 
then in the hands or under the control of Tri- 
bhowan to whom her desire to benefit the 
minors had been communicated, it is difficult 
to sea what more Nandoobai could have done 
to divest herself of her equitable interest in 
favour of ber nephews. 

Tt is contended for the appellant that 
as Nandoobai died on the 14th of Decem- 
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ber, the day before the transfer to the defen- 
dants Nos. 1 and 2 was lodged for registration 
with the Bank and while the share still 
stood in the name of Premeorebai, no gift 
was completed and no trust was created. 
Reliance is placed upon seotion 5 of the 
Indian Trusts Act which provides that no 
tryst in relation to moveable property is 
valid unless declared in writing signed by the 
author of the trust or unless the ownership 
of the property is transferred to the trustee. 
Although Nandoobai and Premcorebai both 
were living and domiciled at Mangrole in 
Kathiawar when Nandoobdl declared her wishes 
regarding the share, it does not follow that 
the 5th section of the Indian Trusts Act will 
not apply to the defendants setting up a 
trust by Nandoobaiina British Indian Court. 
In Rochefoucauld v. Boustead (1) Lord Justice 
Lindley said: ‘Counsel for the plaintiff 
contended that the Statute of Frauds had no 
application to lands in Ceylon. But, having 
regard to Leroux v. Brown (2), and to the 
language of section 7 of the Statute of Frauds, 
we are unable to see why the defendant 
should not be able to rely on that statute asa 
defence to any progeedings in this country 
having for their object the proof and enfore- 
ing of a trust, even of lands abroad. The 
Stathite relates to the kind of proof required 
in this country to enable a plaintiff suing 
her , to establish his case here. It does not 
relate to lands abroad in any other way than 
this: it regulates procedure here, not titles 
to land in other countries.” 

How far are these remarks applicable to 
section 5 of the Indian Trusts Act which 
says, "no trustis valid unless"? The effect 
of similar words in the English Stamp 
Act which provides that "a Sea Policy shall 
be valid unless” was discussed in Royal 
Egchange Assurance Corporation v. Sjofor- 
sakrings Aktiebolaget (3). Bigham, J., said: 
"Even assuming that the policy is to be 
interpreted with reference to Swedish law. 
Tshould still be of opinion that it could not be 
admitted in evidence. The statute makes 
such a contract invalid. That means no 
more than that it is a contract which cannot 

(1) (1897) 1 Ch. 196 at p. 207; 66 L. J. Ch. 74; 76 
L. T. 502; 45 W. R. 272. 

(2) (1852) 12 C. B. 801; 22 L. J. C. 8. l; 16 Jur. 
1021; 1 W.R. 22. 

(3) (1901) 2 K. B. 567 at p. 575; 70 L. J. K. B. 871; 
50 W. R. 25; 85 L. T. 241: 17 T. L. R. 599; 6 Comon 
Cas. 189; 9 Asp. M. C. 288, 
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be putin suit, It is not illegal or immoral. 
The case, therefore, falls within the author- 
ity of Leroux v. Brown (2). The document 
is shut out because if would be contrary 
to our procedure to admit it.” 

We, therefore, think that section 5 of the 
Indian Trusts Act is applicable to this case. 
It is clear that there is no written and signed 
declaration of trust by Nandoobai but, on the 
other hand, the property was already vested 
in a trustee, namely, Premcorebai, The 
facts appear to us to bring this case within 
a class of cases consistent with the provisions 
of section 5 of the Indian Trusts Act described 
by Lord Romilly if Bridge v. Bridge (4) as 
follows:— 

"If the stock stood in the names of 
trustees, and the benefieial owner of it 
executed, in favour of a volunteer, an 
assignment of such stock, and if notice 
of that assignment were given to the trustees, 
who acknowledged the validity of it and acted 
upon it, they would, thereupon, through the 
act of the beneficial owner, become the trustees 
for the volunteer, and equity would enforce 
the due performance of that trust in his 
favour.” 

The cases referred to ig this passage are 
not confined to cases of written assignments 
by the’ beneficial owner; for example, in 
MacFadden v. Jenkyns (5) a verbal message to 
a debtor desiring him to hold the debt intrust 
for another, when the trust was accepted by 
the debtor and communicated to cestui que trust 
was held to create atrust binding upon the 
personal representatives of the creditor. Here 
it has not been argued that Chapter VIII of 
the Transfer of Property Act is applicable. 
In some cases the fact that a settlement is 
intended and is not executed is sutficient to 
defeat the intended trust asin Coningham v. 
Plunkett (6), but in the presentcase Nandoobai 
never intended to take any further step than 
she did take. 

We, therefore, hold that the share had 
passed out of thecontrol of Nandoobai before 
her death and that the legal holder Premcoree 
bai having notice and having signed a transfer 
ou the lst of December in favour of the minors 
could only convey for their benefit. This she 
did subsequently to the trustees desired by 


Nandoobai. f 
(4) (1852) 16 Beav. 315 at p. 322; 22 L. J. Ch. 189; 
16 Jur. 1031; 1 W. R. 4. 
(5) (1842) 1 Ph. 153; 12 L. J. Oh. 146; 7 Jur. 27. 
(6) (1843) 2 Y.-& C, 245, 
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Assuming, therefgre, that any property left 
undisposed of by Nandoobai at her death would 
devolve og her husband's heirs we hold that 
the share in the Bank of Bombay does not 
fall within this category. 

We dismiss the appeal with costs. 

Appeal dismissed. 

Attorneys for the Appellants: Messrs. Mali 





Y Khambata. 
Attorneys for the Respondents : Messrs: * 
Captain & Vaidya. . 
e 
(s.c. 4 Bur. L. T. 138). * 


LOWER BURMA CHIEF COURT. 
Civin Revision No. 73 or 1910. 
February 23, 1911. 

Present: —Mr. Justice Parlett. 

D. NAGARDAS-—DEFENDANT—APPLICANT 
versus 
MOSES. S. AROKEE-PLAINTIFF— 


RESPONDENT. i 

Evidence Act (I of 1872), s. 92—Promissory-note on 
demand—Contemporaneous agreement in writing for 
payment by instalments—Hvidence —Eaclusion. 

In a suit for money “due on a promissory-note 
payable on demand, the defendant pleaded a com- 
temporaneous agreement in writing allowing the 
re-payment by instalments: 

Held, that the contract was as contained in the 
two documents and the defendant was entitled to 
prove the cowtract by showing that there was a duly 
executed contemporaneous agreement in writing 
between the parties. 


Revision of the decree of the Small 
Cause Court, Rangoon, in Civil Regular No. 
1324 of 1910. 

Mr. Bilimoria, p the Applicaat. 

Mr. Anklesaria, fon the Respondent. 


Judgment.—Defendant set up a 
contemporaneous agreement to the effect that 
the sum though payable on demand by the 
terms of the promissory-note should in fact be 
payable in monthiy instalments of Rs. 50. 
If such agreement was oral or if the writing 
was merely a note or memorandum of an 
oral agreement, section: 92 of the Evidence 
Act would, no doubt, preclude its being 
proved. The learned Judge has, however, 
held that such an agreement though written 
could not be proved. I feel bound to differ 
from this view. If there was a written 
agreement contemporaneous with the promis- 
sory-note, then the contract between the 
parties was contained in the two document, 
together; and in gende Wiat remedy 


. 
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plaintiff is entitled to, regard must’ bs had 
to the contract as a whole and «gefendant 
is entitled to prové whab the contract was, 
and. he may do this, if he can, by showing 
that there was a düly executed contempora- 
neous agreement ' in writing between the 
parties. 

I reverse the decree and remand the case 
* for the defence to be gone into. Costs will 
follow fhe result of the guit. : 


Decree reversed. 


(s. 6. 18 Bom. L. R. 1211.) 
d BOMBAY HIGH COURT. 
ORIGINAL CivILIJURISDIGTION Suiv No, 9 
i or 1902. 
July 25, 1911. 
Present: —Mr. Justice Davar. 
KANJI DWARKADAS-—APPELLANT 
` versus. 


HARIDAS PURSHOTTAM —RESPONDENT. 

- Insurance—Marine | Ánsurance— Commission agent 
consigning and insuring goods on behalf of merchant— 
Insurable interest — Total loss—Proof—Sale of cargo— 
Bale-proceeds in the hands of third parties — Notice to 
insurer of loss—Suit to claim money under policy— 
Right to sue—Agent—Oustom—Mahajan’s “Majur,” 
production of — Validsty of custom—Partnership—Frame 
of swit—Surt in name of, fon mien r€presented by 
name of dead individual. 

Rule 301 of the Bombay High Court Rules permits 
a partnership to file a, suit in the name of the firm. 
A suit filed in the name of a firm, even without the 
addition of the words “a firm,” is properly constitut- 
ed and is maintainable, although the name of the 
firm is’ represented by the*nam@of an individual who 
is dead at the time of &he institution of the snit. 

A commission agent who purehases goods for a 
merchant, consigns them by a ship and insures them 
under instructions from the merchant, has.an insur- 
able iaterest in the goods and is entitled to recover 
the money under the policy of insurance in case of 
the loss of goods. 

Sidaways v. Todd, (1818) 2 Stark, SD; 20 R. R. 708, 
reliedupon. 

The circumstances surrounding the wreck of & 
vessel, the abandonment of the same by its officers 
and crew and the subsequent sale of the goods, are 
sufficient to show that there has been a total loss of 
goods, 

Where, in the opinion of competent authorities on 
the report of the wreck, it is found necessary 
to sell the cargo, the publio sale per se vests the pro- 
ceeds of the sale in the Under-Writer. 

The mere face that a cargo of goods has been so 
damaged by the perils of the sea asto render an im- 
mediate sale necessary and the sale has taken place, 
is snfficient to constitute total loss. 

Where the money is in the hands of a third person, 


the agsured is entitled to be paid the total loss. The. 
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Under-Writers must pay the total loss and they will 
then be entitled to take all such steps to get all the 
‘proceeds from the hands of third parties, as the 
assured himself could have taken. 

Saunders v. Baring, (1876) 34 L. T. 419; 3 X3». 
M. C. 133, relied upon. 

In caso of total loss, all that the poliey-holder has' 

to do is to give intimation of the Joss at the earliest 
possible opportunity to the insurer. He can then 
oldim money payable under the policy. 
__ Where an insurance policy recites that it is entered 
into according to the local custom prevailing in the 
“sea-port town of Catch Mandvi and the cargo insured 
“is totally lost on a foreign coast, a claim on the policy 
can be established without the production of a Maha- 
jan’s * Majur.” The custom requiring the production 
of a Mahajan's Majur as a fondition precedent for 
making a claim under a policy is vague, indefinite 
and unreasonable and cannot, therefore, be bind. 
ing. 

Ransordas v. Kesrising, 1 B. H. O. R. 229, followed, 


Messrs. Bahadurjt and Kanga, for the 
Plaintiffs. 

Messrs. Talyarkhan and Mirza, for the 
Defendants. 


Judgment.—tIn the beginning of the 
year 1899 a country craft or dhow called 
“Ali Madut” came to Bombay from Cutch 
and was chartered to sail to the sea-port town 
of Noshi Be in the Island of Madagascar. 
The plaintiffs, acting as commission agents for 
four Borah merchants put on board the said 
dhow, or ganjo as it is sometimes called, 
certain goods belonging to the said merchants. 
One of those merchants, was Alibhai Jiwanji, 
the owner of the Ali Madut, who had insur- 
ed his goods at Cutch tbrough the plaintiffs’ 
firm at that place. The other three desired 
the plaintiffs to insure their goods in Bombay 
and a policy of insurance was effected with 
the firm of Haridas Purshottam and Com. 
pany. A kutcha policy was effected on the 
2nd of February 1899, on which date the 
ship appears to have sailed from Bombay, and 
the formal policy was subsequently executed 
on the 7th of February 1899 and is Exhibit 
F.inéhe case. The goods belonging to the 
three merchants for whom the plaintiffs! firn 
was acting as commission agents, were insur- 
ed for Rs. 3,500. Ib appears that “Ali Madut” 
met with bad weather and was carried out 
of its course, and, after having battled 
with the sea for some days, was eventually 
wrecked in the vicinity of a sea-port town on 
the Hastern coast of Africa named Minkin 
Dari. When the ship struck of the rock; 
the Nakva and the crew abandoned it with 
allits cargo and, ina small boat belonging to 
the vessel, managed to land at Minkin Dari, 
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That sea-port town belongs to the German 
Government and the autkorities in that town, 
on being informed of the wreck, employed 
divers and saved a portion of the cargo which 
with the broken vessel was sold at Minkin 
Dari, and, after deducting all necessary 
charges and expenses, the balance of the sale- 
proceeds were paidover by the German author- 
ities to the agent ofthe owner of the vessel. 
The plaintiffs say that, on being informed 
of the loss of the vessel and cargo, they 
gave notice to the defendants’ firm and 
demanded payment of the-insurance moneys, 
and the firm of Haridas Purshottam having 
failed to pay the insurance moneys they 
filed this suit to recover the same on the 10th 
of January 1902. The firm of Haridas 
Purshottam & Co. originally consisted of 
three brothers, Haridas Purshottam, Jetha 
Purshottam and Ramdas Purshottam, who 
are all now dead and the defendants are their 
‘representatives. 

This claim of the plaintiffs is resisted by 
the defendants on various technical grounds, 
and I will deal with each one of them as they 
were formulated by the learned Counsel who 
appeared for the defendants. 

The first contention on behalf of the defen- 
dants, was that the constitution of the suit 
was bad, and that it was filed in the name of 
an individual who was dead at the time the 
suit was filed. In the plaint, as it “was 
originally filed, ine plaintiffs &re described 

“Kanji Dwarkadas carrying on business at 
Mint Road in Bombay". No doubt, tke in- 
dividual of the name of Kanji Dwarkadas was 
dead some years before the suit was filed and 
even before thia insurance was effected. He 
founded the firm which was carried on in his 
name, and his sons who were associated with 
him in the business during his life- 
lime continued to carry on the same firm 
in the same name after his death, 
and up to the present moment the 
three surviving sons and the sons of the 
fourth son who died soon after his father aré 
carrying on the same business in the same 
name. It was obvious tomy mind that the 
intention of the framer of the plaint was 
to file the suit in the name of the plaintiffs’ 
firm. Thissuit was tiled on the 10th of 
January 1902. In the beginning of that 
year, new Rules of the Bombay High 
Court came into operationand one of them, 
rule 361, permitted a partnership to file a 
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‘suit inthe name of the firm. Being satisfied 
that thatewas the intention of the plaintiffs, 
I made an order on the 14th of July, while 
the suit was ab hearing, permitting the plain- 
tiffs to add the words “a firm” after the 
words "Kanji Dwarkadas.” At a later stage 
of the hearing on the 17th of July, the plain- 
tiffs called Mr. Sorabji Edulji, a managing " 
clerk in the office of the plaintiffs” Solicitors, 

who produced a draft of the plaint jn ¿he 

handwritingeof his late father Edulji Sorabji 

Davar. That draft, Exhibit J., proves con- 

clusively that the managing clerk, when he 

drafted the plaint, putin the names of the 

threesurviving sons of Kanji Dwarkadas and 

the names of his three grand-sons, the sons 

of his deceased son Liladhar, as the plaintiffs. 

Mr. Payne,to whom the plaint was sub- 

mitted for settling, struck off all the names 

in the plaint, retaining only the words 

"Kanji Dwarkadas" in the draft, and added 

the words "carrying on business at Mint 

Road in Bombay." After the evidence of. 
Sorabji and the production of the draft plaint, 

I think itis not open to the defendants to- 
contend that the suit was filed in the name 

of an individual who was dead. The suit 

was filed ir the name of the firma as authoris- 

ed by the rzle that had then recently come 

into force, and the suit as constituted, even 

without the addition of the words “a firm," 

is, in my opinion, properly constituted and is 

maintainable by the plaintiffs. 

-The second point urged by Mre 
Talyarkhan on behalf of the defendants, was 
that the plaint not*being gigned by one of 
the plaintiffs was bad and, * therefore, the suit 
must fail. It is true that the plaint is not’ 
signed by any of the plaintiffs but is signed | 
and verified by their munzm Purshotamdas 
Ramdas. Section 51 of the old Code which 
then applied tothis suit, required that the 
plaint shotld be signed by the plaintif, 
but the same section provided that if the. 
plaintiff is by reason of absence or other 
good cause unable to sign the plaint, it 
may be signed by any person duly authorised ' 
by him on his behalf. No doubt, the plain- 
tiffs, or some of them at least, were in 
Bombay when the plaint was declared and 
presented for admission. The leafned Connsel 
for the defendants in cross-examination 
elicited the fact from the plaintiffs’ munzm 

‘that he held a power-of-attorney which au- 
thorised him to sign plaint and file suits on 
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behalf of the' plaintiffs. He had not the 


. power-of-attorney with him on that day. 


He was asked to produce it on the following 
day. That power was produced, and when 
it was.suggested that Mr. Talyarkhan hav- 
ing given notice to produce it, if he inspected 
it, he might be called upon to put the power 
an, he refused to touch it. It was siated by 
the learned Counsel for the plaintiffs that 
ther8 was very serious illness in the family 
of the plaintiffs which prevented *them from 
attending to their business and that in conse- 
quence thereof the munim signed the plaint. 
No question was asked by Mr. Talyarkhan 
to the munim why the plaintiffs had not 
signed the plaint and the learned Counsel for 
the plaintiffs not realising the point of 
cross-examination did not ask the munim 
for the reason which was given as soon as 
the point was clearly stated to tke Court. 
At the hearing I refused to entertain this 
objection on the part of the defendants 
seriously. The plaint was presented to the 
Court and a copy furnished to the defen- 
dant’s Attorneys ten years ago. It was 
submitted that the copy showed that the 
plaint had been verified hy the munim and 
not by any of the plaintiffs. They never 
took this objection in any form, whatever 
till at the hearing, and I refused to 
entertain the same, as I had no reason 
whatever to disbelieve the statement made 
to me that it was owing fo serious illness 
in the family that none of the plaintiffs 
had come to the Fort nd gigned this plaint. 
I am by no means sure that if this was a 
defect which required serious consideration 
that ib would not have been cured by get- 
ting ene of plaintiffs, two of whom were 
present in Court throughout the hearing, to 
sign the plains. 

The next objection taken on behalf of the 
defendants, was that the plaintiffs had no 
insurable interest in. the goods, that the 
policy taken by them was, therefore, null 
and void, and ihat they were not entitled to 
recover under the policy. On the evidence 
before me, I hold as proved that the plain- 
tiffy were acting as commission agents for 
the three merchants for whom they pur- 
chased goods. They as such agents put 
the same on board the Ali Madut, and 
consigned them to the said merchants’ firm 
at Noshi Be. I also hold it as proved that 


the plaintiffs were ` specifically instructed. 
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and authorised to insure these goods in 
Bombay. And I hold it as proved, that in 
taking out this policy of insurance the 
plaintiffs were acting under instructions 
from the owners of the goods and were 
authorised by them to insure the said 
goods. They paid for the goods which 
they purchased in the market, they had a 
running account with those merchants 
and they debited the price of those goods 
to those merchants in their respective ac- 
counts, . 

The learned Counsel fær the defendants 
in support of his contention cited several 
passages from the Encyclopædia of the Laws 
of England on the subject of insurable 
interest. The passage which was not 
cited ard which I think correctly sum- 
marizes the authorities on the subject is 
at page 587 of Vol. VIII of the Encyclopædia. 
It is: there stated: “Besides the foregoing 
different kinds of ‘assured’ who can enter 
into a policy, policies can also be effected 
by agents for the assured. In order to 
do so, agents must have an authority from 
their  principals,«-express, implied or 
ratified.” 

The Law on this head is summarized to 
the Same effect at page 52 of Porter's Law 
of Insurance, (2nd Edition): “A common 
carrigr, a factor, a broker, a pawn-broker, a 
wharfinger have an insurable interest in the 
goods entrusted to them. If they insur- 
ed their goods to the full value, they are 
entitled to recover the same from the in- 
surer and on recovering they would be 
entitled to satisfy their own claims, if any, 
and to hold the balance as trustee for the 
real owner of the goods,” See Sidaways v. 
Todd (1). 

The next point urged by the learned 
Counsgl for the defendants was, that no 
claim of the plaintiffs could be established 


. without the production of the Mahajan’s 


“Majur.” The policy recites that it is 
according to the local custom prevailing at 
the sea-port town of QOutch Mandvi. In 
the correspondence that passed between the 
Solicitors of the respective parties previous 
to the suit, the defendants’ Solicitors admit 
was accordihg to the 
custom of Cutch Mandvi, but they say their 
clients are unable to produce the Muhajan’s 


‘Majur, as the ship was lost at a port called 
(1) (1818) 2 Stark 400,20 R. R. 703, 
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Minkin Dari, before it reached its destination 
and, therefore, the "Mahajans could make no 
‘M djur’ in respect of it. 

- On this.head a great deal of fog seemed 
to have enveloped | the minds of all parties 
concerned. "The custom © which 
Talyarkhan attemptéd to set up, was that in 
all policies ‘under the “usage and custom 
of ‘Cutch Mandvi, no claim whatever could 
at any time be successfully made, unless a 
Mahajan's ‘Majur’ was produced. The custom 
that was sought to be established had 
many grave infiwmities and appeared to be 
both vague and unreasonable. I repeatedly 
asked the learned Counsel as to what he 
meant by Mahajan and the only answer 
was: "a body of leading Bhatia merchants,” 

subsequently enlarged into “Indian mer- 
chants,” Supposing a ship waa ship-wrecked 
at one of the Arabian or- African coast towns, 
‘where there ig no Mahajan and no Indian 
‘merchants, what would happen? ‘To that, 
there was no answer. 

Since the hearing was closed, and while 
I was looking into the authorities on the 
questions arising in this suit, I came 
across a casein Ransordass v. Kesrising (2). 
Hu. my attention had been called to 
‘this case at the hearing probably much 
discussion ‘would - have been saved. That 
"was 8 casé in ‘which the question of a 
"Mahajan's “Majur”, or certificate, arose and 
36 was contended that according to the cus- 
‘tom and usage of Mangrole the production of 
the certificate alone was sufficient to entitle 
the policy holder to recover his average loss, 
"The Court held against such coutention and 
the judgment of the Court consisting of Sir 
Mathew Sausse, C. J., and Arnould, J., throws 
‘considerable light on what a Mahgojan is in 
connection with insurance policiés. They 
‘say: “The Makaians appear to be self- 
‘constituted body of the principal “native 
‘merchants at each of the small ports on the 
‘Indian and Arabian coasts of the Indian Sea, 
"Who assume cognizance of'sea-losses to the 
extent of fixing the amount of average loss 
incurred, and payable by native Under-wri- 
ters”. 

The plaintiffs’ witness, Tricumdas Ranchod- 
das, who kas considerable experience in the 
usages and customs governing insurance by 
native merchants in QCuteh, said that in all 


large and important sea-port towns; those 
(2) 1 B. XE. C. R. 229. 
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who carry on business as insurers nominate a 
small nwtnber of respectable and prominent 
Indian merchants at those ports and they are 
called Mahajans. 

Ib seems to me that it would be most üns 
reasonable to hold that in every case under a 
policy such as the one in this suit, no claim 
could be established without the production 
of a Mahajan’s “Majur”. A custom to be 
enforceable at law must, amongat ether 
things, be neasonable and the Court in the 
case I have referred to, of Ransordass v. Kesvi- 
sing (2), held ikat ihe usage sought to be 
established in that case, amely, that the 
Mahajan’s Majur should be taken as conclu- 
sive evidence against the Under. writer without 
production of manifests and account sales, 
was nob a reasonable custom and if the cus- 
tom was not reasonable, it was not binding. 
There must be, on the African and Arabian 
coasts, numerous little sea-porb towns where 
there may be no Indian merchants and how 
is a policy-holder to produce a Mahajan’s 

"Majur" from places where the Mahajan 

never existed. Besides all this, it seems to 
to me that there is great force in what was 
contended on behalf of the plaintiffs, They 
Bay a Mahajan’s “Majur” is only necessary 
when the ghip reaches its port of destination 
and when'there is only a partial loss of car- 
go ; but that in cases where there is actual or 
constructi ve total loss before the ship reaches 
its destination, there is no question of the 
production of a Mahajaws “Majur”. That 
is the evidence given hy witnesses who have 
great experience in this, particular line of 
business and whose evidence is wholly trust- 
worthy. There can be no doubt that this 
was a case of total loss. The ship struck on 
$ rock gnd was so broken up and damaged 
that the Nakva and the crew avandoned thé 
wreck with all its cargo. And the extent of 
damage to the ship may be gathered from 
the fact that the remnant of the ship was 
50. The circumstances sur- - 
rounding the wreck of the vessel, the 
abandonment of the same by its officer and 
crew and the subsequent sale of the goods 
are such circumstances as have led the Courts 
to hold that it is a case of total loss and 
where, in the opinion of compétent authori- 
ties on the report of the wreck, it is found to 
be necessary to sell the cargo, it has been 
held that the public sale per se vested the 
. proceeds of. the sale in the Under-writers, 
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See Saunders v. Baring (3). In that case, 
Lord Blackburn held that the mere fact that 
a cargo of coals had been so damaged by the 
‘perils of the seas as to render an immediate 
sale necessary and that they were so sold, js 
‘sufficient to constitute a total loss. In the 
same case it was further held that “where 
‘the money is in the hands of a third party, 
‘the assured is entitled to be paid the total 
*loss... The Under-writers must pay the total 
losa, ‘and they will then be entitled to take 
all such steps to get-all the proceeds from 
‘the hands of third parties, as the plaintiffs 
‘themselves could have taken." 

In this case the principal partner in Hari- 
das Purshottam's firm, Mr. Haridas, was 
‘alive when the news of the loss of the Ali 
Madut and its cargo reached Bombay. The 
evidence of the plaintiffs’ munim and the 
plaintiffs’ broker establish to my satis- 
faction that intimation was sent to him 
at the very earliest opportunity. It was 
clearly his duty to take steps to secure 
‘his interest and to recover whatever was left 
as the net balance of the sale-proceeds of the 
cargo. He did nothing and took up an atti- 
tude cf hostility, with the result that the 
net balance of the sale- proceeds has been 
-paid by the German authorities to the owner 
of the ship. 

Tn Jaw, a policy-holder has nothfng further 
to do in case of total loss but to give intima- 
‘tion of that loss at the earliest possible op- 
portunity to the insurer and then claim 
moneys payable under his policy. This the 
plaintiffs have done., The absence of the 
-Mahajan’s " Maiur" is ‘pleafled merely for the 
purposes of defeating the plaintiffs’ claim. 
The plaintiffs have before them a docu. 
ment of far greater reliability than a 
Mahdjan’s ‘Majur? Exhibits C and, D are 
documents properly authenticated by the 
‘German authorities giving all the infor- 
mation and more than the Mahajah’s “Majur” 
would have done. The evidence taken on 
commission and taken de bene esse, the evi- 
dence recorded by me and the documents 
Exhibits O and D, prove conclusively that 
the Ali Madut with all its cargo was carried 
by stress of weather away from its course 
and wrecked in the vicinity of Minkin Dari; 
that the vessel broke up, the whole of the 
cargo went under water and only a portion 


of it was subsequently saved; that the officers 
(8) (1876) 34 L. T. 419; 8 Asp. "M. C. 138. 
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of the German Government at Minkin Dari 
sold the wreck and the cargo that was saved, 
and, after paying all proper expenses, handed 
‘over the net balance of Rs. 3,370 to the agent 
of the owner of the Ali Madut. The whole 
cargo on board the ship was worth about Rs. 
20,000 and the approximate contribution 
‘which the defendants would be entitled to 


_clafm is somewhere about 580 odd rupees. 


And this claim the Under-writers had and 
may still have against the third party 
who held the moneys, and the plaintiffs 
'as poliey-holders had nothing whatever 
todo with what took placg after the wreck. 

It seems to me that Haridas realized that 
there would be many. difficulties in the way 
of the plaintiffs’ proving their case in Bom- 
bay and he merely set up the absence of the 
Mahajan's " Majur" as a pretext for the pur- 
pose of escaping payment. J hold that the 
custom attempted to be set up by the defen- 
dants is not proved, that it is vague, indefi- 
nite and unreasonable as enunciated on their 
behalf, and as such not binding on the plain- 
tiffs even if it had been proved as alleged. 

At one time it was contended that the Ali 
Madut was not in a sea-worthy condition 
when she left Bombay. There was absolutely 
no justification whatever for this contention, 
‘and ,the learned Counsel for the defendants 
abandoned it a& the hearing after having pub 
the plaintiffs to the trouble of proving the 
falsity of this contention. : 

It was further contended on behalf of the 
defendants that they were entitled to a pro- 
portionate credit out of the net balance re- 
alized by the sale of the cargo. T have dealt 
with this point. Rupees 580 odd would, un- 
doubtedly, have been the proportionate share 
of Haridas Purshottam and Company in the 
net sale-proceeds, on the assumption that the 
owner of the ship was not entitled to claim, 
priority of payment for his freight which 
amourted to between Rs. 2,700 and Rs. 2,800 
andthe expenses of bringing the crew down 
from Minkin Dari to Bombay. That claim 
as I have said above, the insurers may have 
against the owner to whom the balance has 
been paid. 

Mr. Talyarkhan further contended at the 
hearing that no notice of this loss was given 
to the insurers till more than two years after 
the loss. This contention is, I think, unten- 
able. In the very first letter addressed to 
Haridas Purshottam and Company by the 
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.plaintiffs’ Solicitors, it is stated that due no- 
tice of such loss was given to them. In the 
reply it is not denied that notice was given 
to them, but it is denied that “any proper no- 
tice" had been given. I believe the broker 
when he says that he went and informed 
Haridas of this loss as soon as he was in- 
structed to do so by the plaintiffs’ munim. 
And by proper notice I take it that Haridas 
meant no written notice was given to him 
before the 24th of June 1901. 

The last contention was that the plaintiffs 
could not establish their claim without pro- 
ducing a protest from Minkin Dari. Ido 
not quite undersfand this contention and it 
was not seriously pressed. The facts in this 
case are proved by evidence that to my mind 
is satisfactory. We have in this case the 
testimony of the Nakva of the Ali Madut 
recorded de bene esse and Exhibits C & D. I 
do not, therefore, see what more is required 
to be done by the plaintiffs to establish their 
claim. The actual value of the goods in- 
sured belonging to the three constituents of 
the plaintiffs is proved to be Rs. 8,170-12.6. 
To that must be added Rs 31, being the 
plaintiffs’ commission, making altogether 
the sum of Rs. 8,201.12.6. In taking out 
the policy the plaintiffs included freight 
which came to Rs. 274-4-0 and insured the 
goods for the round sum of Rs. 3,500. 

Plaintiffs seek to recover the policy moneys 
with interest at 9 per cent. per annum from 
the first day of October 1899. This is a suit 
filed in the very beginning of 1902. No doubt, 
there were many difficulties in the way of 
the plaintiffs in proof of their case. These 
difficulties were entirely created by the ob- 
structive attitude taken up by Haridas. 
The plaintiffs had to get witnesses to Bom- 
bay and have them examined de bene esse. 
They had to get some of their witnesses 
examined on commission, but the de bene esse 
examination and the commission evidence 
was all taken and finished by the end of 1903 
and yet I find that this case was transferred 
to the Stayed List on the 29th of January 
1903 and remained in the Stayed List till the 
17th of April 1909, more than six years. At 
one time I felt inclined to give expression to 
my disapprobation of this scandalous delay 
in bringing the suit to a hearing by depriv- 
iug the pldintiffs of their interest on the sum 
that may be found due to them for a period 
longer than a year or eighteen months which 
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ought to be the utmost limit within which a 
suit should be* brought .to a hearing and 
terminated ordinarily. But, having regard 
to the attitude adopted “by the original de- 
fendants, having regard to the fact that 
they acauiesced in the delay and took no steps 
whatever to bring the suit to a hearing, I 
feel that if I deprive the plaintiffs of any 
portion of their interest or cost, I would be 
punishing one party when both are guilty of 
what I cannot help stigmatising as scandalous 
conduct in sleeping over this case for ten 
years. Neither the plaintiffs nor their prin- 
cipals have had to pay freight on the goods 
that were lost to them and tny possible 
claim by the owner is now wholly barred. 1, 
therefore, hold that under the policy the actual 
loss sustained by the owners of the goods 
and by the plaintiffs, including the plaintiffs’ 
commission, is Rs. 3,201-12-6. For this 
amount there will be a decree for the plain- 
tiffs. I will allow interest on this sum but, 
in my opinion, a fair mercantile rate of inter- 
est to allow would be at the rate of 6 per cent. 
and not 9 per cent. 

I find the issues Nos. J, 2, 3, 4, 5, 6, 8 and 
9 in the affirmative. 

On the 7th issue I find that the loss sus- 
tained amounts to Rs. 3,201-12-6. I passa 
decree for that amount with interest thereon 
at 6 perecent. per annum from the Ist of 
October 1899 up to date. Costs and interest 
on judgment at 6 per cent. till payment. 
Costs to inelude all costs reserved. 

The decree will be against the defendants 
in their representative capacity in which 
they are sued, ardi will be limited to the ex- 
tent of the assets of the'briginal partners in 
Haridas Purshottam and Company which may 
have come to their hands. 


. Suit decreed. 


Attorneys for the Plaintiffs: Messrs. Payne 
$ Co. . 
Attorneys 


for the Defendants: Messrs, 
Idle & Oo. . 
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MAUNG AUNG NYUN V. RAMANATHAN CHETTY. 
(s. c. 4 Ber. T. T. 147.) 
LOWER BURMA CESIEF COURT. 
Crviu Revision No. 23 or 1910. 
December 15, 1910. ° 
Present:—Mr. Justice Twomey. 
MAUNG AUNG NYUN-—DEFENDANT— 
ÅPPLIOANT 
Versus 
N. K. A. RAMANATHAN CHETTY— 
PraAINTIFE— RESPONDENT. 

Revision—Review —Erroneous order set aside on 
1e8iew-y Discretion —Interference by High Court. 

The revisional powers of a High Court should 
not be exercised to restore an erroncous order, 
passed by a Judge of a Small Cause Court but set 
aside by him.on review. 1t is in the discretion of the 
Judge to deal in” review with an order proceeding 
on à mistaken view of the law. 

Facts.—The following was the order 
passed on 10th January 1910 on an applica- 
tion for review of his previous order by the 
Judge of the Small Causes, Rangoon, in Civil 
Miscellaneous No. 985 of 1969. 

“I think it is always to be deplored when 
the technicalities of procedure are obstacles 
in the way of justice and I am glad that Mr. 
Chari has drawn my attention to the case of 
Narayan Shankar vw.''The Secretary of State 
(1) where Jenkins, ©. J., expressed the 
opinion that leave to institute a suit against 
defendanis, one of whom was not resident 
within the jurisdiction, could be obtained after 
the suit was filed. I have myself always 
followed the Calcutta ruling with great 
reluctance. With very great respect, [ may 
say that it did not appear to me to correctly 
interpret the section or, at any rate, the 
spirit that runs throughout the Code, but the 
case had been regarded as an authority and 


been followed repeatedly, and in my position, _ 


it was difficult to express dissent till another 
High Court had taken a contrary view. Mr. 
Halker does not contend that the, Calcutta 
authority is of greater weight, but he says 
that Mr. Shaw ought to have pointed out 
the Bombay case in the first instance, but as 
to that I am as much to blame as anybody. 
Why or how the case entirely escaped my 
notice, T am quite unable to say, but it did, 
and now that my attention has been drawn, 
to it, I shall give effect to the opinion of the 
learned Judge who expressed it by overruling 
my own previous order. The dismissal is 
set aside, leave to institute the case in my 
Court is granted and the suit will proceed on 


. (1) 80 B. 670. 
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the 24th January. There will, in the circum- 
stances be, no order as to costs." 

Mr. Halker, for the Applicant. 

Mr. Churi, for the Respondent. 

Jadgment.—lIt was brought to the 
notice of the learned Judge of the Small 
Cause Court, after he had passed orders in 
this case, that he had taken an erroneous 
view of the law contained in section 20 (b) 
of the Code of Civil Procedure, He there- 
upon (on the application of the respondent) 
reviewed his previous order and gave the 
leave under section 20 (b) which he had 
before refused. 

Tt is not contended now that the first order 
was right and that the second order was bad 
in law. There is no dispute as to the 
correctness of the second order which follows 
the Bombay ruling of 1906 in Narayan 
Shanker v. The Secretary of State (1). But it 
is argued, the learned Judge should not have 
re-considered the matter merely on the ground 
that the Bombay ruling had escaped notice, 
I am asked to interfere in revision for the 
purpose of setting aside an order which 
appears to be right, and restoring an earlier 
order which appears to be wrong. 

I do not think that the revisionul powers 
of this Court should be applied in the circum- 
stances. As the Judge was satisfied that 
his earlier order proceeded on a mistaken 
view of the law, it appears to me that it 
was within his discretion to deal with the 
matter in review. 

On these grounds, I dismiss the application 
with costs, Pleader’s fee two gold mohurs. 

Application dismissed, 





(s. c. 13 Bom. L, R. 1222.) 

BOMBAY HIGH. COURT. 
ORIGINAL Orvin, JURISDICTION Sorr No, 747 
or 1910. 

e September 14, 1911. 
Present;—Mr. Justice Beaman. 
MANILAL JESHANGLAL -PLAINTE 
versus 
VIRCHAND JEYOHAND —DRrFENDANT. 

Civil Procedure Code (Act V of 1908), O. IX, r. 13— 
Ex parte decree—Dofendant present in Court premises 
but failing to respond when called—'" Appearance" 
—“To file an appearance.” 

A party cannot be held to have appeared within 
the meaning of Order IX, rule 13, Civil Procedure 
Code, merely because he is alleged to have been seen 
within the precincts of the Court on the day of the 
trial, 
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*' “Appearance” in that context has a very distinct 
legal connotation. : È 

The phrase “to file an appearance” is used without 
implying that the party so filing an appearance has 
been physically present in Court, and mere bodily 
“presence of a party, who has no legal assistance and 
is perhaps too terrified to put himself forward and 
endeavour to represent his case, does not satisfy 
all the legal connotations of the word appearance. 

No Judge can know whether a party is or is not 
within the precincts of the Court. The establisked 
procedure is to call out the names of parties and if 
they do not respond and are unrepresented, the con- 
clusion is that they are absent. 

When a suit is called on for hearing and the de- 
fendant being called out makes no response and a 
decree is passed against him, the decree is ew parte as 
regards the defendant? although he may have been 
actually in the Court-house at the time. 

Honapa v. Narsapa, 23 B. 406 at p. 418, distinguished. 


Mr. Jafferbhai, for the Plaintiff. 
Mr. Wadia, for Deferdant No. 1. 
Mr. Mirza, for Defendant No. 2. 


' Judgment.—tThis Rule has been 
taken out by the defendant No. 2 in Suit No. 
747 of 1910 to have the ez parte decree, dated 
‘the 16th June 1911, set aside. It is admitted 
that he had notice and he has actually filed 
a written statement. So that the only point 
to be considered is whether he was prevented 
"by sufficient cause front appearing. Mr. 
Jafferbhai in showing cause against the Rule 
has contended that the decree was note ex 
‘parte and that as in fact defendant No. 2 was 
present in Court it is impossible to argue 
‘that he was prevented from ‘appearing. “On 
referring to my notes, I find it to be a matter 
‘of record that when the suit was called on 
defendant No, 2 was called and making no 
response was declared to be absent. It is, 
however, sworn by the plaintiff that defen- 
dant No. 2 was actually in Court atthe time, 
and upon this ground and the authority of 
two decisions of this Court, Honapa v. 
Narsapa (1) and Esmail Ebrahim v. Haji Jan 
Mahomed (2), it is urged that I am precluded 
from further considering defendant No. 2’s 
allegation that he was prevented by sufficient 
cause from appearing. Thefirst of these two 
cases is plainly distinguishable. There the’ 
defendant did actually appear in person and 
‘applied tothe Court for an adjournment. In 
‘the second case the plaintiff had instructed 
Counsel to appear but they were unable to be 
‘present. When the case was called on, the 
“plaintiff who was in Court with the Attorneys’ 


(1) 28 B. 406 at p. 413. 
(2) 33 B. 476; 10 Bom, L, R. 1172; 8 Ind, Cas. 992 
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clerk, seems to have instructed some other 
Counsel to apply for an adjournment. The 
plaintiff was admittedly present in person 
and had witnesses with him ready to be 
examined. The adjournment was refused and 
suit dismissed for default. When the matter 
went upin appeal, the Appéal Court,reversing 
the decree of the Court below and restoring 
the suit, made some observations upon sections 
162 and 103 of the old Code of Civil. Proce- 
dure, upon which the plaintiff now rejies.e I 
do not think, however, that either of those deci- 
gions goes the length which the plaintiff would 
now seek to carry them. I should find it very 
difficult to hold that merely bécause a party 
is alleged to have been seen within the pre- 
cincts of the.Court on the day of the trial 


-that he must be held to have appeared within 


the meaning of Order IX, rule 13. “Appear- 


“ance” in that context, as in all the correspond- 


ing sections of the old Civil Procedure Code, 
has, I think, very distinct legal connotation. 
We use the phrase “to file an appearance" 
without implying that the party so filing an 
appearance has been physically present in 


- Court, and merely bodily presence of a:party, 


who has no legal assistance and is perhaps 
too terrified to put himself forward and 
endeavour to represent his own case, does 


nof, in my opinion, satisfy all the required 


legal connofations of the word “appearance;” 
and no Judge can know whether a party is 
or is not within the precincts of Court. The 
established procedure is to call out the 
names of parties and if they do not res- 
pond and are unrepresented, the conclusion 
is that they are absent. If what is contained 
in the affidavit of the plaintiff be true, then 
I agree with Mr. Mirza that it was his plain 
duty to inform the Court that the defendant 
No. 2 wag present and might be interrogated 
if the Court thought fit to do so. - Nothing 
of the kind was done and the Judge’s notes, 
which, as a matter of record, are conclusive 
upon all points of this kind, show, that so 
far as the defendant No. 2 was concerned, 
there was no appearance. This disposes of 
two of the grounds upon which Mr. Jafferbhai 
has shown cause against this Rule. 

The third and most material ground is now 
to be considered. Iam to be satisfied that 
the defendant No. 2 was prévented by 
sufficient cause from appearing when his case 
eame on for trial. What actually happened 
is not in dispute. Up to the day before 
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thetrial,the defendant No. 1, ‘who is the 
father of deféndant No. 2 and defendant No. 
2 were represented,by the same firm of At- 
torneys. Defendant No. 1 required the de- 
fendant No. 2, to give evidence in the case 
. Which he (defendant No. 2), considering such 
evidence to be untrue and prejudicial to his 
own interest, refused to do. The Attorneys, 
dhen, very rightly considering that they could 
not consistently act for both father and son 
whoehad, thus shown themselves opposed to 
each other in interest, wrote te defendant 
No. 2 on the morning before. the case was 
heard and decided, intimating that they 
would no Jonger® act for him, and suggesting 
that he should employ some other firm. 
.With so little time.at his disposal, his pre- 
sent contention is that he was quite unable 
to get himself properly represented, It is 
alleged that he was a minor at the time of the 
transaction which was the subject- matter of 
‘the suit, and, therefore, that he is still very 
young and inexperienced. All his papers 
remained with, the, Attorneys representing 
his father, and unaided he felt himself in- 
capable of appearing before the Court and 
stating a somewhat complicated case on 
which, it appears, he now relies. 

Having regard to all these circumstances, 
‘it appears to me that the Court may fairly 
say that the-defendant No. 2 was "prevented 
by a sufficient. cause from appearing, 

The defendant No. 1 has also been re- 
presented upon this Rule. His position 
is briefly this. The plaintiff contends 
that should the Rule,be made absolute as 
-prayed by the defendant No. 2, then the 
Court should act under the proviso to Order 
“IX, ruld 18, and restore the suit in its 
entirety against both the defendants ; and it 
is the plaintiff who has brought defendant 
No. 1 on the record of this Rule. The de- 
‘fendant No. 1 strongly demurs to the Court 
taking any such course. He argues that 
when the case was tried he was present and 
‘resisted it upon certain definite grounds, 
‘that evidence was led, and that he conclusive- 
-ly established all those facts, which were 
necessary to be shown to absolve him from 
‘the liability sought to be fixed upon him by 
_the plaintiff. If, therefore, the suit in its 
entirety is tc’ be restored he will be put to 
the same proof over again, and unfairly and 
unnecessarily exposed to harassment, risk and 
"expense. In view of the nature of the de- 
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fences set up, I think that this contention must 
prevail. I do not see how itis affected by the 
fact stated by Mr. Jafferbhai that defendant 
No. 2 has subsequently instituted asuit against 
defendant No. 1 for partition, thereby affirm- 
ing what he first denied that he and defendant 
No. 1 constituted a joint Hindufamily. If, 
as between defendant No, 1 and the plaintiff, 
deféndant No. 1 succeeded in so completely 
satisfying the Court that even the plaintiff no 
longer pressed the point that he was joint 
with defendant No. 2, that there was no 
partnership, and the acknowledgment upon 
which the plaintiff sued had not been given 
upon his (defendant No. l's) authority, 
that, I think, should be sufficient to free him 
from all further risks and expenses in this 
litigation. 

I shall, therefore, content myself in making 
the Rule absolute as prayed by defendant No. 
2. The suit "Dev aet the plaintiff and de. 
fendant No. 2 to be restored to the Board, 
the former et paríe decree being set aside, 
The suit to come on for trial in due course 
upon the merits and costs to be costs in the 
cause, The plaintiff to pay defendant No. l's 
costs of the Rule. 

. Rule made absorute. 
Attorneys for the Plaintiff: Messrs. Muljz 
and Khambhatta. 
. Attorneys for Defendant No. 1: Messrs, 
Khanderao Laud § Mehta. 

Attorneys for Defendant No. 

Manchershaw and Narbadashankar. 


2: Messrs, 





(s. c. 4 Bux. L. T. 137.) 
LOWER BURMA CHIEF COURT. 
Seconp CivIL Appear No. 1 or 1911. 
May 1, 1911. 
Present; —Mr. Justice Ormond. 
MAUNG SIT YIN-—APPELLDANT 
r versus 
MAUNG BIN—Responpent. 


Possession —Notice—'lransfer of debt accompanied 
with delivery of possession—Subsequent conveyance by 
registered deed—Priority—Registration Act (XVII 0) 
1908), s. 48. 

A., the owner of a house worth more than Rs. 100, 
made it over to the defendant in satisfaction of a 
“debt, and put the defendant in possession. Subse- 
quently, A. sold the’ house by registered deed to the 
plaintiff, who then sued for possession : 

Held, that as the house was given ovet to defendant 
in satisfaction of a debt, and the defendant was in 
possession, the plaintiff must be deemed to have had 
notice of defendant's right. 


‘ 
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. Appeal against the judgment of the District 
Court of Amherst in Civil Appeal No. 61 
of 1910, on the judgment of the Township 
Court of Chaungyon, in Suit No. 60 of 1910. 

Mr. Halkar, for the Appellant. 


Judgment. Plaintiff (appellant) 
sued for possession of immoveable property 
worth more than Rs. 100. The owner had 
given over the property to defendan? in 
satisfaction ofa debt and put the defendant 
iu possession. The owner subsequently sold 
the property to the plaintiff under a register- 
ed document. The orignal Court dismissed 
the suit on the ground that the plaintiff 
must have had constructive notice of defen- 
dant’s right owing to the defendant 
being in possession and the plaintiff liv- 
ing close by, and relied upon the case of 
Tun Zun v. Maung Nyun (1). The lower 
Appellate Court upheld the dismissal on the 
ground that there was no evidence that the 
property was worth more than Rs. 100 and 
also on the ground that under section 48 
of the Registration Act, possession under a 
verbal agreement of sale is not ousted by 
a subsequent sale to another person under a 
registered document. There is an admission 
of the plaintiff on the fecord that the pro- 
perty is worth more than Rs. 100. An 
endorsement on the promissory-note given 
by the owner to defendant was put in evi- 
dence as Exhibit I. There an account of 
what is due to defendant is seb out and' then 
the following sentence: As this amount 
cannot be paid, Maung Po Shwe (the owner) 
makes over his house and it is accepted. 
Both partiesagreeing, this document is signed.” 
Even if the above document be taken to be 
an instrument within the meaning o£ section 
17 of the Registration Act, which purports 
to create, declare, or assign, etc., any right, 
title, or interest in the property, and on 
that account should not have been received 
in evidence, there is ample other evidence 
to show that the house was given over 
to defendant in satisfaction of the debt. 
And the defendant being in possession, the 
plaintiff must be deemed to have had notice 
of defendant's right, viz., to have the pro- 
perty properly transferred to him (defendant); 
that being so, the suit for possession was 
rightly dismissed. 

This appeal is dismissed. 


, ESSE Appeal dismissed, 
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(s. c. 13, Bom. L. R. 1130). 
BOMBAY HIGH. COURT. 
Originap Crvic JURISDICTION APPBAL No. 13 
u ur 1911. 
Sut No. 2 or 1911. 
August 31, 1911. 
Present; —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
Tus MUNICIPAL COMMISSIONER — 
APPELLANT , 
versus 


MANCHERJI PESTONJI CHOKSEY— 


RESPONDENT. ; 

Bo.nbay City Municipal Act (III of 1888), s. 207*, as 
amended — Municipal Commisstoner-— Power to prescribe 
regular Line—Substitution of fresh ine — Street: widened 
by  prescript?ion—Interpretation of Statute —Preamble 
—MHeading— Meaning of section not ambiguous. 

Under the provisions of the amended section 297 of 
the Bombay City Municipal Act, 1888, the Municipal 
Commissioner has the power to prescribe a regular 
Jine on each side of the street and prescribe à Ííresh 
line in substitution for any line so prescribed or for 
any part thereof, even though effect of such pres- 
cription of the line may be to widen the street. 

Essa Jacob v. Municipal Commissioner of Bombay, 25 
B. 110, not applied. 

An ambiguity in the meaning of a clause in an Act 
should not be created or imagined in order to bring 
in the aid of the preamble of the Act or the heading 
of the clause. 

Powell v. Kempton Park Racecourse Co., (1899) A. O. 
148 at p. 185, 68 L. J. Q. B. 392; 63 J. P. 260; 47 W. 





¥*The section runs thus:— 
Preservation of regular line in public streets. 
297. (1) The Commissioner may— 
(a) prescribe a line on each side of any public 
street; j 
(b) from time to time, but subject in each case 
io his receiving the authority of the Cor- 
poration in thatebehalf, prescribe a fresh 
line in substitution for any line so pres- 
cribed, or for any *part thereof, provided 
that such authority shall not be record- 
ed— 

(+) unless, at least one month befpre the 
meeting of the Corporation at which 
the matter is decided, public notice of 

: the proposal has been given by the 
Commissioner by advertisement in 
local newspapers as well as in the 
Bombay Government Gazette, and special 
notice theréof, signed by the Com. 
missioner, has also been put up in the 

| Street or part of the street for which 
such fresh line is proposed to be 
prescribed, and 

until the Corporation have considered 

all objections to the said proposal 
made in writing ang delivered at the 
office of the Municipal Secretary not 
less than three clear days before the 
day of such meeting. 

(2) The line for the time being prescribed shall be 

called “the regular line of the street.” . 


Qo 
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R. 585; 80 L. T, 538; 15 T. L. R. 266; 19 Cox C.C. 265, 
followed. 

The headings ofthe clauses Bre not to be relied 
upon in limiting the plain meaning of the«jauses. 

Hammersmith Railway Co. v. Brand, (1869) 47 E. & 
I. App. 171 at p. 217, referred to. 

The heading stands on the same footing asa pre- 
amble and may be referred to for guidance only if 
the meaning of the section is obscure. 

Eastern Counties, &c., Companies v. Mar riage (1860) 
9 E. L. C. 41 Fletcher v. Birkenhead Carporation, 

«(1907) 1 K. B. 205; 76 L. J., K. B. 218; 71 J. P. 111; 
96 L. T. 287; 23 T, L. R. 193; 6 L. G R. 293, rolied 
upo. | 

Mr. Sirangman, (Advocate-General), with 
him Messrs, Jardine and Setalrad, for the 
Appellant. 2 

Mr. Taropurvalla, with him Mr. 
the Respondent. 


Judgment. 

Scott, C. J. —The plaintiff is the owner of 
a houseand compound abutting on Wlphin- 
stone Road near the point where ib is inter- 
sected by two lines of Railway. In 1902 it 
was decided that an over-bridge should be 
built carrying the Elphinstone Road over 
the Railways. On the 4th of March 1923, 
the then Municipal Commissioner, Mr. 
Harvey, in order to provide for the changed 
conditions which would result from the 
building of the over-bridge, prescribed on the 
T northern side of the Elphinstone Road a line 
as the regular line of the street, purporting 
to act under the power conferred by section 
297 of the City of Bombay Municipal Act, 
1888, which ran as follows: “The Commis- 
sioner shall prescribe a line on each side of 
any publio street within which, except under 
ihe provisions of section 940, no portion of 
any building abubtfug ori the said street shall 
after sueh line has been preseribed be con- 
' structed.” i 

Tite line so prescribed was not recorded on 
the usual plan in the Municipal office and 
was not generally known. > 

In 1909 the Railway Companies proposed 
alterations in the position of the over-bridge 
which even then had not been commenced., 
In consequence of those proposals, the then 
Municipal Commissioner, Mr. Sheppard, 
prescribed a line on each side of the road. 
The northern line so prescribed lay to the 
south of that prescribed by Mr. Harvey. 
Some time later in the year ib was discovered 
that Mr. Harvey had prescribed a regular 
line and accordingly steps were taken, in con- 
formity with section 207 as amended by 
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Bombay Act V of 1905, to legalise the sub. 
stitution of the new line by following the 
procedure specified in section 297 (5). When 
every thing was in order formal possession 
of such part of the plaintiff's compound as 
lay within the new line was taken under 
section 299. 

That section provides that if any land not 


. vesting in the Corporation whether open or 


enclosed lies within the regular line of the 
street and is not occupied by a building the 
Court may take possession on behalf of 
the Corporation and clear the same, 
and the land so acquired shall thence- 
forward be deemed a parfof the street. The 
power of the Commissioner to prescribe a line 
erables him (a) to prescribe a line on each side 
of any publie street, (b) from time to time, 
with the special authority of the Corporation, 
io prescribe a fresh line in substitution 
for any line so prescribed or for any 
part thereof. The action of the Com- 
missioner, therefore, in taking possession 
of the plaintiff's land falls within the words 
of sections 297 and 299. It is, however, 
challenged by the plaintiff on the ground that 
the plain words of section 297 are controlled 
by the heading prefixed to the fasciculus of 
sections 297 to 301. The words of the head- 
ing are: “Preservation of regular line in pub- 
lic streets”. It is contended that, although a 
regular line may be substituted from time to 
tima for theold line, it will be vitiated by 
illegality of the motive for the substitution 
if that motive is not simply preservation of a 
regular line but the securing of a wider street. 
The argument is based upon a passage in the 
judgment of Sir Lawrence Jenkins in Essa 
Jacob v. Municipal Commissioner of Bombay(1), 
& case decided in 1900 on appeal from a 
decision of Mr. Justice Crowe. The sole point 
in the case was, as is apparent from the plead- 
ings and the explicit statements of Mr. Justice 
Crowe and the Judges of the Appellate Court; 
whether after a regular line had once been 
prescribed by the Commissioner it could sub- 
sequently be altered by the prescription of a 
fresh line. Mr. Justice Crowe thought it was 
open to the Commissioner if the exigencies of 
traffic so required to widen the street by sett- 
ing back the prescribed line. This liberal 
construction of the Commissioner’s powers 
under the amended section 297 Was dissented 


from by.the Appellate Court. Sir Lawrence 
(1) 25 B. 110. 
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Jenkins referred to the sections 289 and 298 
which expressly conferred upon the Commis- 
sioner power to widen streets subject to cer- 
tain restrictions and he drew the conclusion 
from those sections and the heading of the 
- group of sections that the prescription of a 
regular line was the object of section 297 and 
not the widening of the street and that, there- 
fore, the liberal construction of the lower 
Court was not called for, The Chief Justice 
then deals with the argument that the action 
of the Commissioner should not be interfered 
with merely because it might indirectly have 
a result for the attainment, of which other 
provision was madeg the answer of the Chief 
Justice was that the argument overlooked the 
admissions, from which it logically followed 
that the conditions requiring and justifying 
the exercise of the power contained in section 
297 had no existence, and tFat the power was 
simply. exercised in order to attain the in- 
direct result. 

. The ratio of the judgment, therefore, is 
that if a line has already been prescribed, the 
condition requiring &nd justifying the exercise 
of the power in section 297 does not exist. 
It is certainly no authority for the proposition 


that if the motive of the prescription of the: 


line is the desire. to widen the street, the 
power conferred by the section cannot be 
exercised. Under the amended section *the 
power of the Commissioner to prescribe a 
line no longer depends on the same condifion 
as before, namely, the absence of a line already 
prescribed. The substitution of a fresh 
- regular line for a street or part of a street 
under the present section 297 (b) will, in all 
probability in a progressive city like Bombay, 
have for its object the widening of the street. 
. It was, nevertheless, argued that the head- 
ing of the group of clauses must still confine 
the action of the Commissioner to cases where 
no line has yet been prescribed for the pre- 
servation of the regular line of the street. 
This argumenb loses sight of the warning 
"tha& you must not create or imagine an 
&mbiguity in order to bring inthe aid ofthe 
preamble or recital. 'To'do so would in many 
cases frustrate the enactment and defeat the 
general: intention of the Legislature"; see 
Powell v. Kempton- Park Racecourse Oo. (2). 
. A reference to Bombay Act V of 1905, 
* (2): (1899) A® O; 143, at p. 185; 68 L. J. Q. B. 892; 


63 J.P. 260; 47 W. R. 685; 80 L. Ti. 588; 15 T. L. R, 
2€6; 19 Cox. C. C. 265. 
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which amended 'segbion 297, will show that 
the existing heading of the clauses 297.801 
was nob specifically brought before the Legis- 
lature. tisan illustration of the truth of 
the criticism of Lord Cairns "that the . head- 
jugs of these clauses are not to be relied upon, 
. 4» Bhewing, justin the same way that an 
Act of Parliament often goes beyond the 
preamble, that provisions have been introduc- 
ed in the progress of the clauses going some-¢ 
what beyond theshort and summary defini; 
tion in the heading of the, clausef". "See 


. Hammersmith & Otty Railway Co. v. Brand(3). 


We vary the decree of the lower Court by 
deleting the prayer for possegsiom and decree- 
ing that the plaintiff do pay the costs through: 
out. 

Batchelor, J. In this suit the plaintiff com- 
plained of the action of the Municipal -Com- 
missioner, who, purporting to ‘act unden 
section 299 of the City of Bombay Muni- 
cipal Act, 1888, took possession, on 
behalf of the Corporation, of certain open 
land belonging to the plaintiff. As stated 
in the notice served on the plaintiff, Exhibit 
A. io the plaint, this action of the Commis- 
sioner’s was based upon the ground that 
the land in question was within the regularline 
of the public street, as that line had been pres- 
eribed by the Commissioner under section 297 
of the Municipal Act of 1888, as amended by 
the City of Bombay Municipal (Amendment) 
Act, 1905. The question in controversy, 
between the parties is whether the Com- 
missioner was competent under section 297, 
to prescribe the line within which the land 
in suit falls ; if he had that, power, then it 
would follow under ‘sectién 299 that in the 
circumstances of this case, he was entitled 
to take possession of the land. I propose 
to limit myself to the Gonsideration of» this 
questions and, with that object, I pass un- 
noticed certain independent matters which 
were disputed before the lower Court but 
are not diapnted before us. ie 

The sole question in this Court is whe- 
ther, under the amended section 297 of thé 
Act, the Commissioner has power tó 
prescribe what is called in the Act “the 
regular line of the street” when he affects 
to prescribe such a line for the purpose of 
merely widening an existingestreet. The 
learned trial Judge has answered this ques« 


tion in the negative, being of opinion that 
(8) (1869) 4 E. & I. App. 171 at p. 217. 
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the case fell within the “decision of this 
Court in Ess2 Jacob v. Municipal Oolmmisstoner 
of Bombay (1). That was a decision of 
1900,. and the amendment of section 297 
was made by an Act of 1905, but Mr. 
Justice Robertson came to the conclusion 
that, so far as the present question is con- 
«cerned, the amendment of the section leaves 
the Appellate Court’s decision unaffected. 
The real question in this appeal is whether 
this conclusion of the learned Judge's is the 
right conclusion, and, to answer it, it is 
necessary tosee what Essa Jacob's case (1) de- 
cided and what? was affected by the sub- 
sequent amendment of the section. 

In Essa Jacob's case (1) the Commissioner 
had prescribed one line shortly after the pass- 
ing of the Act of 1888, and Jenkins, C. J., 
observes thai “the only question is, whether 
it Was opento the Commissioner to prescribe a 
different line in 1898, setting back the 
regular line of his predecessor." This point 
is made-still clearer on reference to the 
pleadings, which are quoted in the report. 
The plaintiff’s case was “that, under the 
provisions of section 297 of the City of Bom- 
bay Municipal Act, a line can only once be 
prescribed as the regular line of the street, 
and that itis not competent for the Munici- 
pal Commissioner from time to time to alter 
the lines once prescribed.” The Municipal 
Commissioner, on the other hand, contended 
that his action in prescribing the later line 
was within his powers, he "having 
determined that it would be for the public 
interest to have the said street widened to a 


' width greater" than that prescribed by the 


earlier line. The question between the parties, 
therefore, was clearly this; the Commissioner 
having once prescribed a line uuder section 
297, was it competent to him .to prescribe 
& different line later? The Court answered 
this question in the negative, and the leading 
judgment was delivered by Jenkins, C. J. 
It is upon the terms of this judgment that 
the respondent places his main reliance, 
but I think that if the judgment be read 
carefully in the light of the pleadings 
and the issue, it will be recognized that 
the subsequent amendment of the section 


deprives the decision of any present 
&uthority and is fatal to the respondent's 
eontention. 


The Chief Justice begins his judgment by 
noticing . two separate groups of- sections, 
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those dealing with “the construction, main- 
tenance and improvement of public streets,” 
and those dealing with the "preservation 
‘of regular line in publie streets." After 
observing that section 297 falls within this 
latter group, he points out that the purpose 
of setting back the regular line of the 
street was to widen it, not to preserve the 
regular line of that street for, he says, that 
ex concessis was already secured by the line 
which in 1888 was prescribed by the Com- 
missioner under section 297. Then follows 
the passage in which iteis stated that the 
purpose of section 297 is not to enable the 
Commissioner to widen a publie street ; and 
this passage, as T understand it, is the answer 
to the Commissioner’s plea that he was 
empowered to prescribe the second line by 
reason of his determination that it would 
be for the public good to widen the 
street beyond the limit of the earlier 
line. That this is the meaning of the 
passage appears clear from the concluding 
words: the purpose of the section, says Sir 
Lawrence Jenkins, is not to empower the 
Commissioner to widen the street, but is "to 
empower him to seture a regular line of street, 
an end already secured by the line prescribed 
in 1888.” So, in the next following words, in 
dealing with Mr. Starling’s argument that 
the Court should not interfere with the 
Commissioner’s action under section £97 mere- 
ly because it may indirectly have a result for 
the attainment of which other provision is 
made, the Chief Justice says : “This argument 
appears to me to overlook the admissions, 
for from them it logically follows that tha 
conditions requiring and justifying the ex- 
ercising of the power contained in section 
297 haye no existence.” This plainly refers 
to the admissions that a line for the purpose 
of regularity had already been prescribed, 
and fhat the object of prescribing the new 
line was, not to attain regularity, but to 
widen the street. The judgment decides 
that this action was unauthorised, not be- 
cause its motive was to widen the street, 
but because, the object aimed at by the sec- 
tion having already been secured by the first 
line, no second line could be prescribed, 
whatever might be the motive fox the attempt 
to prescribe it. 

Then comes the amendment, which is an 
addition to the section, and enacts that, with 
the authority of the Corporation, the Com- 
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missioner may "from time to time prescribe 
&' fresh line in substitution for any line so 
prescribed or for any part thereof.” This, 
i5 would seem, goes to the root of the earlier 
decision, which allowed the then plaintiff's 
plea that "itis not competent to the Municipal 
Commissioner from time to time io alter the 
line so prescribed.” In terms, therefore, 
unless there be some concealed difficulty, 
ihe amendment anthorises precisely what 
has here been done with the authority of 
the Corporation, namely, the substitution 
of a fresh line for ẹ line already prescribed. 
What, then, is the difficulty suggested ? It 
is that the Legislature has not altered the 
wording of the heading of this group of 
sections, “Preservation of regular line in 
public streets," nor has it expressly said 
that the prescription of the fresh line should 
be valid even though the object of it be to 
widen the street. But it has said generally 
that a fresh line may be prescribed from time 
to time, and this authority is not in any way 
limited by reference to the motive or the 
result with which it may be exercised; we 
cannot, therefore, read into the section a 
limitation or restrictiof which the Le- 
gislature has not imposed. As to the 
phraseology of the heading of the sectéons, 
it is plain that that cannot control the 
wording of section 297. The heading stands 
onthe same footing as a preamble, and may 
be referred to for guidance ifthe meaning 
of the section is obscure: see Eastern Counties, 
&c. Companies v. Marriage . (4) and the judg- 
ment of Collins, M. R., in Fletcher v. Birken- 
head Corporation (5). 

But in this case there is, I think, no 
obscurity in the section itself, and, if that 
js so, the appeal to the headings is begide the 
point. Iffresh lines may from time to time 
be prescribed, it is certain that, at least, in 
the great majority of cases, the effect ‘of a 
new line will be to increase the width of the 
street in comparison with the earlier line, and 
a result so directly flowing from the amend- 
ed section may be safely taken to have been 
contemplated and approved by the Legis- 
lature. 

For these reasons, I think that the decision 
in Essa Jacolyscase(1) cannot, sincetheamend- 
ment of section 297, be regarded as authori- 

(4) (1860) 9 H. L. C. 41. 

(8) (1907) 1 K. B. 205; 76L. J. K. B. 218; 71J. P. 
11 96 L. T. 287; 28 T. pn. 195; 5 L. G; R. 293. 
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D 
and that the Manieipal Commis: 
whs empowered by the amended 


tative, 
sioner 


‘section to take the action of which the plain- 


tiff complains. I agree, therefore, that the 
appeal must be allowed. 
Appeal allowed. 
Attorneys for the Plaintiff: Messrs, Cramton 
Brown & Oo. 
Attorneys for the Defendant: Messrs. Aydes 
shir Hormasji Dinshaw & Co. 





(s. c. 4 Bur. L. T. 158.) 

LOWER BURMA CHIEF COURT. 
Civin Reviston No. 181 or 1909, 
January 31, 1911. 

Present: — Mr. Justice Twomey. 
MAUNG NGWE YA—Appnioanr 
versus 
MAUNG SHWE YE-—RzESPONDENT. 

Animals— Damages for injury caused by a domestic 
animal—Knowledge on the part of the owner as to its 
ferocious nature— Burden of proof. 

In a suit brought for damages for injury caused by 
a buffalo agairsb its owner, it is for the plaintiff to 
prove that the damage was caused by the owner's 
negligence and the owner's knowledge or want of 
knowledge that his animal was of a vicious disposition - 
is an important point in deciding his negligence. 

Maung Kyqw Dun v. Ma Kyin, U. B. R. 1897-1901 
Vol. II, p. 570, followed. 

Petition for revision of the decree of the 
District Court of Hanthawaddy, in Appeal 
No. 123 of 1909, setting aside that of 
the Township Judge, Tantabin, in Civil Re- 
gular No. 190 of 1909 awarding damages, 

Mr. Harvey, for ‘the Applicant. 

Mr. E. N. Banurje, for the Respondent, - 

Judgment. The respondent/s buffalo 
gored the applicant's buffalo and broke its 
leg rendering it useless. The Township 
Court awarded damages, but the District 
Court on appeal set aside the Township 
Court’s decree and dismissed the suit, hold- 
ing that negligence op the part of the 
defendant (respondent) was not proved. The 
District Judge remarked also, “I do not 
think it proved that the defendant knew that 
his buffalo was a dangerous animal,” The only 
ground of this application for revision is that 
the Judge erred in holding thah defendant's 
knowledge that the buffalo wasa vicious animal 
was essential. 

In cases cf ibis kind, the Upper Burma 


ruling in Maung Kaeo. Dun v. Ma Kyin (1) 
_ (D V. B. R. (1897-1901), Yol. II, p. 570. 
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may well be followed. It is lor the plaintiff 
to prove that the damage done to hif«animal 
was caused by the defendant's negligence, and 
in deciding whether tha defendant was negli- 
gent or not, his knowledge or want of know- 
ledge that his animal was of a vicious disposi- 
lionis an important point. Where the animal 
{hat does the injury is a domestic animal, as 
in this ease, the burden of proving negligence 
Jies im tha first place on the plaintiff. Itmight 
be otherwise if the injury were caused by 2 
tiger ora bear. 

In the pregent ease, proof is wanting not 
only-that the defendant had any knowledge 
that his animal was of a vicious disposition, 
but that the animal kad, as a matter of fact, 
evinced any signs of special viciousness béfore 
goring the plaintiff's buffalo. 

The application for revision is dismissed 
with costs. 

Application dismissed. 





(s. c. 18 Bom. L. R. 1198.) 
BOMBAY HIGH COURT. 

Seconp Crviu Arrear No. 694 or 1910. 
September 11, 1911. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
SORABJI COOVARJI——A»PELLANT 
versus 
KALA RAGHUNATH AND ANOTHER— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 47, 78, 
0. XXI, r. 65— Execution of decree—Attachment in exe- 
cution of one decree—Other® applécations for rateable 
distribution—Payment into Court for satisfaction of the 
decree of attaching creditor—Rateuble distribution of 


- money—“Assets”, meaning of--Effect af payment on 


attachment—Subsequent sale of attached property at the 
instanceof other creditors—Order upholding dismissal 
of application to set aside sale—Appeal, second. e 

Two creditors obtained decrees and attached cer- 
tain immoveable property of the judgment-debtor. 
Other creditors obtained decrees But merely 
put in applications for execution without issuing 
attachment. On the datq fixed by the Court for 
saie of the attached property, a third person, at the 
instance of the judgment-debtor, came to the Court 
with sufficient monies to satisfy in full the decretal 
amounts of the two attaching creditors. The pay- 
ment was made according to the provisions of Order 
XXI, rule 55. Onan ew parte application to the Court, 
the Judge ordered rateable distribution of the monies 
so paid into Coeart and sale of further properties 
which had been attached towards further satisfaction 
of the claims of the judgment-creditors. Against 
this order, an appeal was preferred to the District 
Court by the judgment-debtors but long before it 
eame on for hearing, the sale of the other properties 
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had taken place on 26th January 1910. On 21st 
February 1910, the judgment-debtor applied that the 
sale should not be confirmed, but his application was 
dismissed on 14th April 1910. From that order of 
dismsssal, the judgment-debtor appealed to tho Dis- 
trict Judge who, on 30th June 1910, dismissed the 
appeal In June 1911, the appeal against the order 
for rateable distribution came on before the District 
Court, but as the question of the confirmation of sale 
had dlready been decided by that Court adversely to 
the judgment-debtor, no further proceedings were 
taken on this appeal. The judgment-debtor preferred 


“a second appeal against the order of 30th June 1910: 


Held, (1) that the order determined a question 
in execution between the parties to decrees under 
section 47 of the Code of Civil, Procedure and that, 
therefore, a second appeal lay to the High Court; 

(2) that the sale of January 1910, was invalid as 
the properties were not duly attached at the timo of 
sale, the previous attachment having come to an end 
upon the payment into Court under Order XXI, rule 
59; Vibudhapriya v. Yusuf Suhib, 28 M. 380, 16 M. L. 
J. 202, followed. ` 

(8) that the money paid into Court was not avail- 
ablo for rateable distribution under section 73 ofthe 

ode, 

The "assets" referred to in section 73 should be 
assets held in process of execution, and do not in- 


clude money paid into Court under Order XXI 
rule 65. 2 


Second appeal from the decision of the 
District Judge of Surat, in Appeal No. 48 
of 1910, confirming the decree passed by 
the Subordinate Judge of Olpad, in Darkhast 
No. 466 of 1906. 

Mr. T. R. Desai, for the Appellant. 

Mr. D. G. Dalvi, for the Respondents, 


Judgment, This is an &ppeal by 
the appellant from & judgment passed by the 
District Judge with reference to certain exes 
cution proceedings against him, 

Two creditors had obtained decrees and 
attached certain immoveable property of 
appellant, and other creditors had obtained 
decrees but had merely put in applications 
for execution without issuing attachment. 
The 22nd of September 1909 was the date 
fixed by the Court for the sale of the 
attached property, and upon that date a 
third person, at the instance of the appel- 
lant, came to the Court with sufficient 
monies to satisfy in full the decretal claims 
of the two attaching creditors. The momey 
was accepted by the Nazir of the Court 
and a receipt therefor was given to the 
person making the payment. The payment 
so made was made according to the pro- 
visions of Order XXI, rule 55, which says 
that where the amount decreed with costs 
and all charges and expenses resulting from 
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the attachment of any property are paid into 
Court, the attachment shall be deemed to be 
withdrawn. . 

Upon this payment being made, the appel- 
lant considered himself free from any danger, 
for the moment, of the sale in execution of 
his immovesble property, but on the follow- 
ing day the 23rd of September, an ex parte 
application was made to the Court for dis- 
tribution of the momey paid for the purposa 
of satisfying the claims of the attaching 
creditors, and it was urged that the money 
was assets which were distributable rateably 
among all the creditors who had applied for 
execution. 

On the 27th of September 1909, the 
Judge assented to the contention of the ap- 
plicants and ordered rateable distribution of 
the monies so paid into Court and sale of 
further properties which had been attached 
towards further satisfaction of the claims of 
the judgment-creditors. 


Against this order an appeal was pre- 
ferred to the District Court by the appel- 
lant, but long before ib came on for hearing 
the sale of the other properties had taken 
plaze. That sale was held on the 26th of 
January 1910. 


. 

On the 21st of February 1910, the appel- 

lant applied that the sale, should not be 
confirmed, but his application was disthissed 
on the 14th of April 1910. 
. From that order of dismissal the appellant 
appealed to the District Judge who, on 
the 30th of Jone 1910, dismissed the ap- 
peal. 

In, June 1911, the appeal against the 
order of the 27th of September 1909 came 


on before the District Court, but, as 
the question of the confirmation of 
the sale had already been decided 


by that Court adversely to the appellant, no 
further proceedings were taken on the appeal 
against the order of 27th of September; and 
the appellant comes to this Court in appéal 
against the order of the 39th of June 1910. 

_ It was objected at the outset that this was 
a case in respect of which no second appeal 
lay. i 

We are, of opinion, however, that ib is 

& question in execution between the 
praties to decrees and, therefore, falls under 
the provisions of section 47 of the Code and 
is appealable to this Court, 
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The main ground upon which the Pleader 
for the «&ppellant has based his argument is, 
that by virtue of the payment on the 22nd of 
Spetember 1909 the attachments tipon the 
property must be deemed to be withdrawn, 
and that if there was no attachment upon the 
property the Court was not justified in orders 
ing a further sale of the properties, nor wa 
it Justified in treating the monies which had 
been paid in for the purpose of satisfying 
the attachimg creditors’ decrees and raising’ 
the attachment assets held by the Court which 
were distributable among other judgment- 
creditors who had merely applied for execu.-, 
tion. 

We think that the appellant is right in 
both. eontentions. Property can only be 
brought to sale after it has been duly 
attached, and if the attachment came to an 
end upon the payment into Court on the 22nd 
of September 1909, the property was not duly 
attached at the time of the sale in January 
1910. We think this is clear from the terms 
of rule 55, Order XXI; but if further author- 
ity is required we may refer to the judgment 
ofthe Madras High Court in Vibudhapriya 
Tirthaswamt v. Yusuf Sahib (1). 

The question remains, whether the -money 
paid into Court for a particular purpose oan 
be treated as assets distributable under sec- 
tion 73 of the Code. That section provides 
that “where assets are held by a Court ‘and 
more persons than one have, before the receipt 
of such assets, made application to the Court 
for the execution of decrees for the payment 
of money passed against jhe same judgment- 
debtor and have not obtained satisfaction 
thereof, the assets, after deducting the costs 
of realization, shall be rateably distyibuted 
among,all such persons." In the reference io 
“the costs af realization’? we have an indica- 
tion that the Legislature contemplated thatthe 
assets referred to should be assets heldin the 
process of execution. Jf we were to hold that 
money paid into Court under Order XXI 
rule $5, was assets held by the Court within 
the meaning of section 73 we should be only 
nullifying the provisions of rule 55 ; for, there 
would be no inducement to any judgment- 
debtor to procure a payment into Court of the 
amount ofthe claim of his attaching creditor 
if the money could at once be absorbed by. 
rateble distribution amongst a number of 


other creditors. 
(1) 28 M. 880; 15 M, Teg, 202. 
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. For these reasons, we reverse the order of 
the lower Appellate Court, seb aside the 
sale and remand the darkhast to th$ lower 
Court for disposal according to law. 

The appellant will have his costs in this 
iu and the two lower Courts. 


Order reversed. 


(s: c. 4 Bar, L. T. 138.) 
LOWER BURMA CHIEF COURT. 
* Crew, Revision No. 209 or 1910. 
March 4, 1911. œ 
Present: —Mr. Justice Twomey. 
NETRAM RAM BUX— PETITIONER 
versus 
P. N. MUDALIAR-—RzsPONDENT. 


Civil Procedure Code (Act V of 1908), O. XXI, v. 80 
— Power of Judge to cancel ewisting endorsement to en- 


able auction-purchaser of Government promissory-note, 


to realise amownt due. 

‘Under the provisions of rule 80 of Order XXI a 
Court is ‘empowered to cancel a previous endorsement 
with view tò enable the auction-purchaser to 
realise the amount of a promissory-note purchased 
by him at a Court sale. 


Petision for revision of the order of the Small 
Cause Court of Rangoon, in Civil Regular 
No. 5224 of 1910. l 
Facts.—On the 15th May 1909, peti- 
tioner purchased a Government promissory- 
note for Rs. 1,000 at a Court sale in execution 
of a decree of that Court. The said Govern- 
ment promissory-note appeared to have form- 
ed part of the security deposited by the re- 
spondent with the Telegraph Department 
and was endorsed by the respondent in fovour 
of the Comptroller General or order, On 
Ist December 1910, ‘petitioner filed an ap- 
lication to the Sneall Cause Court praying 
that the Court would cancel the endorsement 
by the respondents in favour of the Comp: 
troller-General and endorse the note to 
the petitioner. By his order dated+the 8th 
December 1910, the learned Judge of the 
Small Cause Court consented do endorse 
the note in favour of the petitioner, but 
held that he had no power to cancel the 
endorsement in favour of the Comptrol- 
ler. General. The petitioner then applied 
for revision of the order, contendiug that 
the learned Judge of the Court of Small 
Causes failed to exercise a jurisdiction vest- 
ed in him and the order was contrary to law. 
Mr. Ormiston. for the Petitioner. 
4udgment.—I» this case, the pur- 
chaser of a Rs. 1,000 Government promissory- 
note ab a Court sale, is unable to realise the 
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amount of she note because, it has an en- 
dorsement "Pay the Comptroller-General or 
order” by the judgment-debtor and the latter 
refuses to cancel this endorsement. Order 
XXI, rule 80; authorises the Judge in such 
circumstances to make any endorsement that 
may be necessary; bat the learned Judge of the 
Small Cause Court considers that he has no 
power to cancel any ewisting endorsement. If this 
view were correct, it might be impossible for 
the auction-purchaser in such a case as the 
present to realise the amount of the promis- 
sory-note he has purchased. Such a result 
cannot have been intended and, moreover, I 
can see nothing jn the plain ‘grammatical 
construction of the words in rule 80 to 
prevent the Judge from writing on the do- 
cument. “The above endorsement’ to the 
Comptroller- General is hereby cancelled.” 
I direct that this shall be done. 





(s. c. 13 Bom. L. R. 1200.) 
BOMBAY HIGH COURT. 
Szoonp Civiu Apesat No. 19 or 1910. 
September 12, 1911. 

Present: —Mr. Justice Russell and 
Mr. Justice Chandavarkar. 
BHILLAYA SUBBAYA HEGDE— 
APPELLANT 

versus 


*NARAYANAPPA. TIMMAYA— 


RESPONDENT. 

Estoppel—Fraud—Mortgagor and morlgagee—Sale by 
widow—Mortgage by purchaser—Morigagor in posses- 
sion—Reversioner obtaining possession by fraud in 
collusion with mortgagor—Suit on mortgage--Reversion- 
er resisting claim on ground of his title. 

In 1878, A.'s widow sold the property left by A. to 
one B., who mortgaged it to C. in 1892. After the 
death of A.’s widow, 4.'s reversionary heir D. obtain- 
ed possession of the property by colluding either with 
the mortgagor B. or his tenants. C. then sued for 
foreclosure on the mortgage. D, resisted the claim 
on the ground that he, as reversionary heir of A., was 
entitled to the property free from the mortgagor : 

Held, (1) that B. as mortgagor was estopped from 
denying the mortgagee’s title and as D. got into 
possession with the help of B, the rule of estoppel 
which applied to B., extended to D. The latter could 
not, therefore, resist the mortgagee’s claim but could, 
if he liked, sue to recover possession of the property 
by a separate suit. 

Pasupati v. Narayana, 13 M. 335, followed. 

(2) That the fraud on the part of D. was sufficient 
in law to deprive him of the right tq be heard in 
defence to the suit that he was entitled to the pro- 
perty as reversionary heir of A. 

No man can be allowed to profib by his own 
fraud. 


t€ 
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The rule that the true owner of tho property is 
entitled to retain possession, even though he has 
obtained it from a trespasser by force or other un- 
Jawful means, applies only where the true owner gets 
into possession without bringing himself within the 
law of estoppel. ^" 

Tillu bin Raghushet v. Annaji Parashram, 5 B. 387 
at p, 891; Bandu v. Naba, 15 B. 288, xeferred to. 

As between mortgagor and his mortgagee, neither 
can deny the title of the other for the purposes of the 
mortgage. A mortgagor cannot derogate from his 
grant so as to defeat his mortgageo’s title, nor can 
the mortgagee deny the title of his mortgagor to 
mortgage the property. 

A person having been in possession of the property 
as mortgagor of a mortgagee, is bound to hold it in 


that capacity. If he s threatened or obstructed by: 
any one-Claiming as the true owner, he ought to give , 


the mortgagee notice of the threat or obstruction so 
as to enable the Jatter to defend his rights as a 


mortgagee. 

Second appeal from the decision of the 
District Judge of Kanara, in Appeal No. 26 
of 1909, reversing the decree passed by the 
Subordinate Judge at Sirsi, in Civil Suit 
No. 57 of 1908. 

Mr. Nilkanth Atmaram, for the Appellant. 

Mr. K. H. Kelkar, for the Respondent 
No. lL. 

dudgment.—tThe facts of the case, 
as found by the Court "below, are shortly 
these. The property belonged to one Gan- 
paya who died in the'year 1878, leavingehim 
surviving a widow by name Devamma, and a 
widowed sister-in-law. These two widows 
on the 24th of September 1878 sold the "pro- 
perty to. one Ganpaya Adenaya. Ganpaya 
Adenaya, in the year 1892, mortgaged it to 
the respondent-plaintiff’s uncle Devappa. 
Ganpaya Adenaya died in 1901 and in the 
year 1897 Devamma died. The respordent 
now sues to foreclose; the appellant resists 


the claim on the ground that Devamma had. 


no right to mortgage the property. beyond 
her life-time, and that he, as the reversion- 
ary heir of her husband, is entitled to it, free 
of the mortgage. z t 

The District Judge, without finding whe- 
ther the appellant is reversionary heir, hag 
allowed the respondent's claim. He has held 
that Ganpaya Adenaya, the respondent’s 
mortgagor, became owner of the property 
under the sale from Devamma. That view 
of the law cannot be accepted as sound in the 
absence of a,finding that the sale by Devam- 
ma, who had a Hindu widow's estate, was 
for necessary purposes, and was, therefore, 
binding on her husband’s reversioners, and 
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* 
that the appellat was the reversionary heir 
he claimad to ba. 

If, therefore, the case had rested solely.' 
upon the considerations above dealt with, 
the decree of the District Judge would have 
had to be reversed. But the District Judge‘ 
has also recorded another finding which is 
decisive of the case against the appellant. 
The suit was brought by the respondent for? 
foreclosure against defendants Nos. 1 ang 2, 
his mortgagprs. The District Judge has found 
as a fact upou the evidence that the appel- 
lant (defendant No. 3) revived his “old 
claim" against Ganpaya Ademay’a and "eon- 
trived to slip into possession” of this pro- 
perty "by inducing Ganpaya's sons, defend- 
ants Nos. l and 2, to favour his claim". At 


` the conclusion of his judgment that finding is 


repeated by the Judge in these words: 
Defendant No. 8 may or may not be the 
reversionary heirof Ganpaya but having fail- 
ed to take possession from Ganpaya, Adenaya - 
of the property now in dispute for nearly 
twenty years, he can derive no advantage from 


_ getting fraudulent possession through defen- 


dants Nos. 1 and 2 or their tenants.” 

This finding, which being one of fact, has 
not been, and indeed could not be, questioned 
by the appellant in his memorandum of 
second appeal to this Court, amounts to this, 
that he obtained possession of this property 
by colluding either with defendants Nos, 1 and: 
2 who are the heirs of the respondent's mort- 
gagor deceased, or with their tenants. This 
fraud on the part of the appellant is suffi- 
cient in law to defftive him of the right to 
be heard in defence to thi$ suit, that he is 
entitled to the property as reversionary heir 
of Devamma’s husband. The law is that no 
man shall be allowed to profit by his “own 
fraud and it would be a violation of that sound 
maxim if we were to allow the appellant 
to succeed ih this suit after he has obtained 
possession by means of fraud and collu- 
sion. s 

No doubt, the true owner of property is 
entitled to retain possession, even though he 
has obtained it from a trespasser by 
force or other unlawful means: Lulu bin 
RHaghusheb v. Annaji Parashram (1) and 
Bundu v. Naba (2). But that is so only 
wherethe true owner gets into possession 


without bringing himself within th g 
(1) 5 B. 887 at p. 391. ^ Sd E 
(2) 15 B. 238. 
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estoppel. Here the facts raise an estoppel as 
against the appellant whose ownership i is de- 
nied and has to be proved. As betweena 
mortgagor and his mortgagee, oid can deny 
the title of the other for the pürposes of the 
mortgage. Asis said in the text-books, a 
mortgagor cannot derogate from his grant so 
as to defeat his mortgagee’s title, nor can 
he mortgagee deny the title of his mortgagor 
to mortgage the property. Therefore, defen- 
dants Nos. 1 and 2 , having been in possession 
of the property as moka YO ofthe respond- 
ent (plaintiff), were bound to hold it iu that 
capacity. If they were threatened or obstract- 
ed by the appellant claiming as the true 
owner, they ought to have given him (plain- 
tiff) notice of the threat or obstruction so as to 
enable him to defend his rights as a mort- 
gagee. Bat, according to the finding of the 
learned District Judge, instead of doing that, 
they collued with the appellant and that col- 
Jusion was brought about by theappellant him- 
self. It is by means of his fraud that appel- 
lant got into possession with the help of de- 
fendants Nos, 1 and 2, the heirs of the mort- 
gagor. Under these circumstances, the rule of 
estoppel which applied to them extends to 
the appellant also: Pasupati v. Narayana (3). 
On this ground, and this ground alone, the 
decree must beconfirmed, without? prejudice 
to the right, if any, of defendant No. 3 to re- 
cover possession of this property by separate 
suit. We must, therefore, a»nfirm the dec- 
ree of the Court below with costs. 


< Decree confirmed. 
(3) 18-M. 335. . 





(s. c. 8 A, L. J. 1251.) 
ALLAHABAD HIGH COURT. 
First Civin Arrear No. 406 or 1909. 

August 7, 1911. . 
Present: —Mr. Richards, K. ©., Chief 
Justice, and Mr. Justiée Bagerji. 
INDAR SEN SINGH.—APPELLANT 
Versus 
HARPAL SINGH—Responpant. 

Hindu Law—Impartible property — Mitakshara— 
Succession-—-Survivorship, rule of —" Assets”— Personal 
decree against holder of estate— Property not liable for 
satisfaction of decree—Successor not made party to exe- 
cution proceedings—Lease of property invalid— Civil 
Procedure Code (Act XIV of 1882), s. 252. 

Where ancestral property is impartible and is held 
by asingle member of the family, all the members 
of the family must be deemed to be jointin estate, 
and the rule of succession to the property is the same 
as that which governs the case of partible property, 
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so that a junior member of the family who gets 
maiutenance from the person holding the impartible 
ostate succeeds to the estate by right of survivorship. 

Whatever may be the power of alienation of the 
holder of an impartible estate, the succession to it is 
governed, not by the rule which applies to separate 
property, but by the rale ofsurvivorship, Therefore, 
the person who succeeds to the estate does not do so 
as the heir or legal representative of his predecessor 
andecannot be said to hold his assets. 

Harpal Singh v. Bishun Singh, 3 Ind. Cas. 907; 6 A. 
L. J. 758; Kali Krishna Sarkar v. Raghunath Debt 
81 C. 224, Nachlappa Chettiar v. Chinmayasami 
Naikar, 29 M. 453; 16 M. L. J. 339; 1 M. L. T. 272; 
Jogendro Bhupati v. Nityanand Man Singh, 18 C. 151; 
17 I. 4.128; Katam Natchiar v. Raja of Shivagunga, 
9 M. I. A. 539; 2 W. R. 31; Deorga Prasad Singh v. 
Doorga Kunwar, 4 O. 190; 3 C. L. R. 31; 8B. T. A. 149; 
Raja Rup Singh v. Rani Baisni, 7 A. 1; 31 I. A. 149; 
Stree Rajah Yanumula Venkayamali v. Stree Rajah 
Yanumula, 13 M.I.A. 333, 13 W. R. 21 (P.C.), followed. 

Sartaj Kuar v. Deoraj Kuar, 104. 272; 15 I. A. 61; 
Pithapur case, 22 M. 383; 26 I. A. 83, explained and 
distinguished. 

Raja of Kalahasti v. Achigadu, 30 M. 454; Zemindar 
of Karvetnagar v. The Trustee of Tirumalai, 32 M. 429; 
2 Ind. Cas. 18; 19 M. L. J. 401, dissented from, 

Where execution of a decree, obtained against 
the holder of an fmpartible estate, is sought after his 
death against his widow, while the successor to the 
estate is nob made a party to the execution proceed. 
ings, and in these proceedings a lease of the estato 
is granted to satisfy the decree, the lease is not 
binding on the successor to the estate, who is entitled 
to avoid ib. 

Malikarjun v. Narhari, 25 B. 337; 27 L A. 216, 
2 Both, L.R. 927; 5 C.W.N. 10; 10 M.L.J. 368, followed. 


First appeal from the decree of the Subor- 
dinate Judge of Jaunpur. 

Mr. W. K. Porter (with him Messrs. 
B. E. O'Conor aud Ghulam Mujtaba), for 
the oe 

Sundar Lal (with him Dr. 
eke Banerji), for the Respondent. 

Judgment.--The sui& out of which 
this appeal has arisen relates to fifteen villages 
appertaining to the Singraman Estate situated 
in the District of Jaunpur, which is admittedly 
an impartible estate held by a single person 
who succeeds to it according to the rule of 
primégeniture. Before the estate came to 
the plaintiff to this suit, it was held by Rai 
Randhir Singh who died i in 1895, leaving his 
widow, Thakurain Sonao Kunwar, i in whose 
favour he had made a Will before his death, 
His nephew, Sheopal Singh, who was his 
nearest male relative at the time of his death, 
brought a suit against Sonao Kunwar for 
possession of the estate. The swit was com- 
promised and a decree was passed in accord- 
ance with the compromise. Sheopal Singh, 
died on the 27th of July, 1899, and Thakurain 


Satish 


"March, 1908, for a tefm of four years. 
“while, Thakur Harpal Singh obtained his 
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Sonao Kunwar, who survived him, died on the 
20th of June, 1904. Thereupon Thakurain 
Lekhraj Kunwar, the widow of Sheopal Singh, 
brought a suit against the present plaintiff, 
Thakur Harpal Singh, and others, for posses- 
sion of the estate. She obtained a decree 
from the Court of first instance on the 24th 
of February, 1906, but that decree was seb 
aside by this Court on the 23th of May, 1908. 
The judgment of this Court is reported as 
Harpal Singh v. Lekhraj Kunwer (1) An 
appeal from the decree of this Court is, we 


understand, nowe pending in the Privy 
Council. i 
One Dilraj Kunwar obtained a money- 


decree against Sheopal Singh on the 6th 
January] 1897, and she made iufructuous 
attempts to execute it. After the death of 
Sheopal Singh, her legal representatives (she 
bheing dead), made an application for execution 
of the decree on the 4th of September, 19085, 
against Thakurain Lekhraj Kunwar, his 
widow, and on the 24th of March, 1907, caus- 
ed the fifteen villages now in dispute to ba 
attached. As the property was ancestral, the 
decree was transferred te the Collector for 
execution. That Officer granted a lease of it 
to the defendant-appellant on the 14th of 
Mean- 


decree from this Court on the 29th of May, 
1908, as stated above, but in spite of his pro- 
tests the Collector delivered possession of 
fifteen villages to the defendant lessee on the 
8rd of September, 1908. Thereupon, the suit 
oui of which this appeal has arisen, was insti- 
tited by the plaintiff, Thakur Harpal Singh, 
for adeclaration of his right to the fifteen 


‘villages and for possession of those villages by 


avoidance of the lease granted to the défendant. 
~ The plaintiff asserts that as the estate is 


Jimpartible, it must be deemed to ba joint 
‘family property, although it was to be held 
‘for the time being by one of the members of 


‘the family; that although in the previous 
litigation it was held that it vested in Sheopal 


- Singh, he had no absolute interest in it ; that 


upon his death it passed to the plaintiff by 
right of survivorship, and that itis net liable 
to attachment in execution of a decree obtain- 
ed against Rim in his personal capacity. The 
plaintiff also urges thatas he was not madea 


party to the proceedings relating to the 


(1) 30 A, 406; 5 A. In J, 425; A, W. N. (1908) 195, 
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execution of the said decree, the lease granted 

io the dtfendant is not binding on him. 

The defendant-appellant, on the other hand, 
contends that the property in suit must be 
considered to be the assets 2f Sheopal Singh; 
thatit was, therefore, liable to attachment and 
the lease granted to. the defendant is valid, 
and that as the term of the lease has not yeh 
expired, the plaintiff is not entitled to obtain 
possession, &, £p 

The Court below has overruled theseconten- 
tions and decreed the claim, relying mainly 
on the decision of this Court in Harpal Singh 
v. Bishun Singh (2). In that case, another 
creditor of Sheopal Singh, who held a money-: 
decree against him applied, after his death, 
for execution of the decree against the 
present plaintiff Harpal Singh It was held 
by us that Harpal Singh succeeded to the 
estate hy right of survivorship and not as 
heir or legal representative of Sheopal 
Singh holding his assets, and that the estate . 
in the hands of Harpal Singh could not be 
proceeded against by the creditor of Sheopal 
Singh as his assets, 

The learned Counsel for the appellant, 
whilst admitting that this ruling is fatal 


‘to his appeal, has asked us to re-consider it 


in the light of the judgments of the Madras 
High Court in Raja of Kalahasti v. Achigadu 
(3) and Zemindar of Karvetnagar v. The 
Trustee of Tirumalai (4) which, undoubtedly, 
support his contention. After carefully 
considering these rulings and the decisions 
of their Lordshipg of the Privy Council on 
the point, we see no reason to alter the 
opinion we expressed in Harpal Singh v. 
Bishua Singh (2) referred to above. 


In Katama Natchiar v. Raja of Shivagunga 
(5) their Lordships of the Privy Council, 
referring to an impartible estate capable 
of enjoyment by only one member of the 
family aba time, held that “the rule of 
succession to it is that of the general Hindu 
law prevalent in that part of India with such 
qualifications only as flow from the impartible 
character of the subject. Hence, if the 
zemindar, at the time of his death, and his 
nephews were members of an undivided 
Hindu family one of the nephews was enii:sled , 
to succeed to it.” They accordingly app'ied 

(2) 6 A. L, J. 753; 3 Ind. Cas. 907. 

(8) 30 M. 454. 

(4) 82 M. 429: 2 Ind. Cas, 18; 19 M. L. J. 401, 

(5) 9 M, I. A. 539; 2 W. R. 81. ; 


^ 
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the rule -of survivorshipein declaring who 
was the next heir to the esfate.. Following 
this ruling their Lordships held, iq Doorga 
Prasad Singh v. Doorga Kanwar (6), that 

"the impartibility of the property does not 
destroy its nature as joint family property, 
orrender it the separate estate of the last 
holder so as to destroy the right of another 
‘member of the joint family to succeed to it 
*pon his death in preference to those who 
would be his heirs if the property were 
separate.’ To the same effect is, the ruling 
of their Lordships in Raja Rup Singh v. Rant 
Baisni (7) where they held that "impartible 
ancestral estátee is not, merely by reason 
of its being impartible, the separate estate 
of the single.member of the undivided family 
on whom it devolves.” Inthe case of Stree 
Rajah Yanumula Venkayamali v. Stree Rajah 
Yanumula(8), Sir James Colvile, in delivering 
the judgment of their Lordships, said that 
"the mere impartibility of the estate is not 
sufficient to make the succession to ib follow 
tlie course of succession of separate estate." 
It is unnecessary to quote other decisions of 
their Lordships. The result of these deci- 
sions is that where ancestral property is im- 
partible and is held by a single member of 
the family, all the members of the family 
must be deemed to be joint in estate, and the 
rule of succession to the property i$ the same 
as thab which governs the case of partible 
property, so that a junior member of the 
family who gets maintenance from the person 
holding the impartible estate succeeds to the 
estate by right of survivorship. 

It is said that this rule Was departed from 
in the case of Sartaj*Kuart v. Deoraj Kuari(9), 
in which it was held that the holder of an 
estate impartible by custom and descending 
by primogeniture is competent, in the absence 
ofacustom as to inalienability, to make a 
gift ofa part of the estate. This power was 
extended in the Prthapur case (10)* to a Will 
made by the holder of an impartible estate. 
The contention of the learned Counsel for 
the appellant is, and this seems to be the 
‘opinion of the learned Judges of the Madras 
High Court who decided the later cases 
referred to in earlier part of this judgment, 


that the logical result of the decisions of 
(6) 4 C. 190; 8 C. L. R. 31; 5 I. A. 149. 
(7) 7 A. 1; 11 I-A. 149. 
. (8) 13 M. I. A. 333; 13 W. R. 21 (P. 0.) 
(9) 10 A. 272; 15 I. A. 61. 
(19) 22 M. 883; 26 I. A, 83. 
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their Lordships of the Privy Council in the 
two cases mentioned above is that the estate 
in the hands of the holder of it is separate 
estate. Even ifit be assumed that this is 
So, it is manifest from the judgments of 
their Lordships that they left untouched 
the question of succession to the estate. 
In both the cases their Lordships only 
considered the question of the alienability 
of the estate. In Sartaj Kuari v. Deo- 
raj Kuari (9) the suit was brought by 
the son of the Raja who was in possession 
of the estate to set-aside a gift made by 
him in favour of his juniors wife. It was held 
that. there is no such co -parcenary in an 
estate impartible by custom as, under tho 
law of the Mitakshara governing the descent 
of ordinary property attaches to a son on 
his birth. Sir Richard Couch, who 
delivered the judgment of their Tordships; 
observed (p. 286);—“Though an impartible 
estate may be for some purposes spoken 
‘of as joint family property, the co-par- 
onary in it, which under the Mitakshara 
law is created by birth, does not exist.” 
‘Their Lordships were considering the power 
‘of a son to question an alienation by his 
father of part of tlee impartible estate and 
they held that. he had no such power, 
“Tha reason", they say, “for the restraint 
upon alienation under the law of the 
Mitakshara, is inconsistent with the custom 
of impartibility and succession according to 
primogeniture. The inability of the father 
to make an alienation arises from the pro- 
‘prietary right of the sons.” And they held 
property in the fraternal or 
ancestral estate acquired by birth under the 
"Mitakshara law is, in their Lordships’ opi- 
nion, so connected with the right to & parti- 
tion that ib does not exist where there is 
no right to it.” Holding this view, 
they observed, that "as by custom the 
eldest» son succeeds to the whole estate on 
the death of his father, it is difficult to 
reconcile this mode of succession with the 
rights ofa joint family, and to hold that 
there is a joint ownership which is a res- 
traint upon alienation.” As we have said 
above, the sole question which their Lordships 
'eonsidéred in that case was the question of 
the alienability of the estate, and they held 
‘that there was no suck joint ownership as 
would be a restraint upon alienation. They 
did not hold that the property is the separate 
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absolute property of the holder of it and 
‘that the succession to itis to be regulated 
by the rule relating to the descent of 
separate property. In the case mentioned 
above, Sartaj Kuari v. Deoraj Kuari (9), 
this Court held that the property must be 
regarded as joint family property governed 
by the rules of the law of the MitaksRara, 
save so far as the family custom or usage 
superseded these rules. lt is diffieulb to 
see what objection could be taken to this 
view of the position having regard to the 
presumption of Hindu law and the decided 
cases. This Cotrt considered that the 
custom prevailing in the family did not 
` authorise an alienation of the kind complained 
of by the plaintiff in the suit, which was 
admittedly in contravention of the rules of 
Hindu law. Tt was, no doubt, a necessary 
incident to the custom proved that the 
junior members of the family could not 
claim partition, and their Lordships con- 
sidered that it followed that they could 
not challenge an alienation made by the 
gaddt-nashin, and this seems to have been the 
ground of their decision. We do not, how- 
ever, think that they decided or intended to 
decide that the view taken by this Court, 
ziz., that the property was joint family pro- 
perty subject to the necessary incidents $f the 
prevailing custom, was incorrect. 

' As held in previous cases, the prqperiy 
would devolve on the persón who would 
have been entitled to succeed, if it were 
partible property, and this rule was not, 
as it seems to us, abrogated. In the case 
of Jogendro Bhupatz v. Nityanand Man Singh 
(11) whieh was decided after the decision 
of Sartaj Kuari’s case (9) and in which that 
case was cited, in the argument their Lord- 
ships observed:—‘The fact of the Raj being 
impartible does not affect the rule of succes- 
sion. In considering who is to suceged on 
the death of the Raja, the rules which 
govern the succession to a partible estate 
are to be looked at, and, therefore, the 
question in this case is what would be 
the right of succession supposing instead 
of being an impartible estate it were a 
partible one.” Holding this view, their 
Lordships applied the rule of survivorship. 
It is noticeable that the judgment in 
this case also was delivered by Sir Richard 


Couch, and he referred to the decision of 
(11) 18 C. 161; 17 L A 128. 
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[on 


their Lordshigs "in Katama  Naichiar v. 
Raja of Shivagunga (5). There can be no 
doubt *üpon the anthorities, that what- 
ever may be the powers of alienation of 
the holder of an impartible estate, the 
sdecession to it is governed, nob by the 
rule which applies to separate properly, 
but by the rule of survivorship. Therefore, 
the person who succeeds to the estate, doeg 
not do so as the heir or legal representative 
of his predecessor and cannot be saad tæœhold 
his assets. * 

This was the view we held in the case | of 
Harpal Singh v. Bishun Singh . .(2), and for 
the reason stated above we adhere to that 
view. It is in consonance with the ruling of 
the Caleutta High Court in Ka Krishna 
Sarkar v. Raghunath Deb (12), and with that 
of the Madras High Court in Nachlappa 
Ohetitar v. Chinmayasami Nundiar (13) 
decided by Moore and Sankaran Nair, JJ., 
with which we are infall accord, and we are 
unable, with great respect, to agree with the 
later decisions of that Court. The property 
in dispute having passed to the plaintiff, 
Harpal Singh, by right of survivorship and 
not as heir or legal representative of Sheo- 
pal Singh, cannot be regarded as the assets of 
the latter and was not liable to attachment 
in executipn of the decree obtained against 
him by Dilraj Kuar. The lease held by the de- 
fendant-appellant is, therefore, void as against 
the plaintiff, and-the appellant is not entitl- 
ed to continue in possession by virtue of it. 

We are further of opinion, in concurrence 
with the Court ebelow, that the aforesaid 
lease is not binding*on the plaintiff, inasmuch 
as he was not a party to the execution pro- 
ceedings in which it was granted by the 
Collector. According to thedecision o$ this 
Court n the suit between Thakurain Lekhraj 
Kuar and Harpal Singh, to which we have 
already referred, the latter was entitled to 
the Singraman Hstate after the death of Sheo- 
pal Singh. Therefore, if the decree-holder 
wished to proceed against any part of that 
estate, she ought to have made the plaintiff, 
Harpal Singh, a party to the execution pro- 
ceedings. As those proceedings were held 
against Thakurain Lekhraj Kuar, the widow 
of Sheopal Singh, who has beeg declared to 
have no interest in the estate, they are not 
binding on the plaintiff. According to the 


(12) 31 C. 224, 
(13) 29 M. 453; 16 M. L. J. 839; 1 M. L, T. 272. 
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principle of the ruling of the. Privy Council 
in Malkarjun- v. Narhards (15) the lease 
granted in those proceedings, is voidable as 
against the plaintiff and he is entitled to 
avoid it, as he seeks to do, in this suit. 

For these reasons we are of opinion that 
the decree of the Court below is right. 
We accordingly dismiss the appeal with 
costs, 

Appeal dismissed, 


I. A. 216; 2 Bom. L. R. 927; 5 C. 


Od) ee 337; 27 
W. N. 10; 10 M. L. J, 368. 





(s. œ 13 Bom. L. R. 1204.) 
BOMBAY HIGH. COURT. 
Seconp Civit APPRAL No. 130 or 1911. 
September 29, 1911. 

Present; —Mr. Justice Russell and 

. Mr. Justice Chandavarkar. 
PARVATIHÀI TRIMBAK AGASHE— 
APPELLANT 

versus —— 
YESHWANT KRISHNA SHETE— 


RESPONDENT. 
Dekkhan Agriculturist? Relief Act (XVII of’ 1879), 


s. 2—“ Agriculturist "—Income— Livelihood —Scholar- 


_ Ship or stipend held by student. 


A scholarship or stipend held bya student cannot 
be treated as income earned by working for a liveli- 
hood. Such a scholarship or stipend should be exclud» 
ed in determining whether a person earns his liye- 
lihood principally by agriculture under section 2 of 


_ the Dekkhan Agriculturists’ Relief Act. 


` Darkhast No. 26 ef 1909. 


' major and the other a minor. 
.most Rs. 


a 


* of Rs, 7 a month. 


Second appeal from the decision of the 
District Judge of Satara, in Appeal No. 130 
of 1910, reversing the order passed by the 
Subordinate Judge of Rahimatpur, in 


Mr. K. H: Kelkar, for the Appellant. 
Mr, 5. K. Bakhle, for the Rospondent. 
Judgment. 

Russell, J.—Às the lower Appellate Court 
has said that this is à novel point upon which 
` there is no authority I propose ‘shortly to state 
` the factsof this case, which “are admitted 
on both sides. 

The two defendants are brothers, one’ a 
They earn at 
250 from agriculture and only 
Rs. 30 from the rent of two houses. One 
of them holds a scholarship of Rs. 15 
month in the Veterinary College, 
Bombay, the other is a student in the 
Training College, Poona, and gets a stipend 
Last year he was a school- 


. 
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e master for ibunt ten months and Based Rs. 9 
a month. If the scholarship and stipend are 
added to Rs. 30 the total is Rs. 294 so that 
in that case the total. income is not principal- 
ly from agriculture. The question is, can 
these two brothers be deemed to be agricul- 
turists within the meaning of the Dekkhan 
Agriculturists’ Relief Act in respect of the 
. Rẹ 15 a month and Rs. 7 a month above- 
.mentioned respectively?  Olause (1) to sec- 
.tion 2 of the Act says: “Agriculturist shall 
.be taken io mean a person who by. himself 
or by his servants or by his tenants earns his 
.livelihood wholly or principally by agricul- 
, ture carried on within thg limits of a district 
or part of a district to which this 
Act may for the time being extend, or 
“who ordinarily engages personally in agricul- 
tural labour within those limits.” 

In the present case it is unnecessary to 
consider the last clause of section 2. Tha 
question, therefore, that arises is: do these 
two young men earn their liveilhood from 
agriculture or in consequence of thesestipends 
are they anything less than agriculturists? 
.The Legislature in the Act have deolined 
to give an accurate definition of. what 
Jan ‘agriculturist’” is. Far be it from 
me to attempt fo give it any definition 
80 as to embrace the meaning of this word 
unter all circumstances, aud I merely deliver 
this judgment upon the facts as now before 
us, TER 

It appears to me that it would be impos- 

, sible to say that these stipends which these 
young men receive could be said to bs earn- 
ings for their livelihood. In my view they are 

. in the nature of bounties which may cease ab 
any time. We have not been told how long 
either the scholarship or the stipend are to 
continue. They are what might be called 

, windfalls by which these young men aré 
assisted to eke out their livelihood Which 
is derived, to my mind, entirely from agri- 
culture. 

In my opinion, therefore, the decree must 

. be confirmed and the appeal dismissed with 
costs. 


Chandavarkar, J.—The question is, whether 
a person who gets a scholarship can be said 
to be a person who derives his income from 
that scholarship and earns his livelihood 
from it, within the meaning ofthe definition 
of “‘agriculturist” in the Dekkhan Agris 
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" eulturiste' Relief Act. The words of the de- 
‘finition are:— ‘‘ Agriculturist? shall be 
taken to mean a person who by himself or 
‘by his servants or by his tenants earns his 
livelihood wholly or principally by agriculture 
carried on within the limits of a district 
or part of a district to which this Act 
‘may for the time being extend, or who 
ordinarily engages personally in agricultural 
‘labour within those limits.” A person, to 
fall within the definition, must be one who 
works for gain as an agriculturist and whose 
“income is derived from agricultural labour. 
The underlying idea of the definition is that 
agricultural labouremust be contrasted with 
labour of other kinds and the income de- 
{rived by a man must be income derived 
rfrom some occupation, agricultural or other, 
pursued for livelihood. Now, in the case of 
a student who holds a scholarship ana 
‘derives income from it, it cannot be said that 
“he is following any occupation or is engaged 
in any labour for the purpose of his 
livelihood. He cannot be described as a 
‘labourer or as a person who is earning his 
income by work for his livelihood. The 


‘scholarship is a mere matter of bounty and : 


a student is one who is qualifying himself 
for an occupation or some labour which 
would enable him to earn his livelihood. If 


‘we bear in mind, therefore, the dominant 


idea of the definition, and the eleemosynary 
and precarious character of.a. scholarship as 
contrasted with the essential characteristics 
it is reasonable to 
conclude that a scholarship held by a 
‘student was intended by the Legislature 
` to be excluded from the kinds of income con- 


e” templated by that definition. 


On these grounds, Í think that the Dis- 
“trict Judge was right in the view which he 
: took and the decree must be confirmed with 
costs. 


Decree confirmed. 
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(s. c. 8 A. LT. 1245.) ^ 
ALLAHABÁD HIGH COURT. 
First Crvin Arrear FROM ORDER ‘No. 56 

. or 1911: 

Oetober 26, 1911. 
Present:—Sir George Knox, Kr., Judge, and 
Mr. Justice Griffin. 
BISHAMBHAR NATH Serene 
versus 


BHOLA AND a S e 

Agra Tenancy Act (II of 1901), s..194—Lambardar, 
position of —Agent-—Right to sue—Suit bydamberdar 
on behalf of other co-sharers for excess of profits realized 
by co-sharers in possession. 

A lambardar cannot be deemed to be an agent ap- 
pointed by the co-sharers to act on behalf of them all. 

A suit by a lambardar to recovdk his share and the 
shares of other co-sharers out of excess money realized 
by certain other co-sharers holding sir and khudkasht 
land in exéess:of their proper share, is not authorized 
under section 194 of the Agra Tenancy Act. 


Appeal from an order of the District 
Judge of Agra, remanding the case on appeal 
from a decree of the Assistant Collector, first 
class, of Muttra 

Dr. Tei Bahadur Sapru, for the Appellant. 

Mr. 5. K. Dar, for the Respondents. 


‘Judgment.—The suit out of. which 
this appeal arises is a suit brought by one 
Babu Bishambhar Nath who represents 
himself as lambardar of an entire mahal 
and is the owner of one half of it. He 
sues the *defendants for profits, and his 
allegation is that the defendants. hold land 
sir and khudkasht in excess of what they 
are entitled to with reference to the shares 
owned by them. The Revenue Court of 
first instance gave the ,plaintiff.a decree as 
prayed for. On &ppeal, the District Judge 
held that the plaintiff cóuld only sue as a 
co-sharer for the amount of his own share 
and could not sue for profits due to other 
co-sharers. He, therefore, set aside" the 
decree Of the Court of first instance and 
remanded the. suit for further trial. In 
appeal befóre vs it is contended that the 
view taken by the learned Judge is in 
error and that the plaintiff as lambardar 
can maintain the suit to recover his share 
and the sbares of other co-sharers out of 
excess money realized by the defendants, 
and this contention, is said to be based 
upon the words contained in section 194 
of the Local Act No. II of*1901. It is 
urged before us that the lambardar must 
be deemed to be an agent appointed by the 
co-sharers to act on behalf of them all 


. 
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“We know of no authority derived from 
either statute or custom wHich confers such 
a power upon the lambardar, and we do 
not think that the words contained in 
section 194 can be strained into holding 
this meaning. The appeal is dismissed with 
costs. 


Appeal dismissed. 





(s. c. 18 Bom. L. R. 1208) 
BOMBAY HIGH COURT. 
Civi, ApPmrCATION No. 151 or 1911. 
October 5, 1911. 
Present; —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
BAI NANDKORE-—APPLICANT 
. tersus 
MAGANLAL VARAJBHUKHANDAS , 
SHAH—Opponent. 

"sooner Certificate Act (VII of 1889), s. 26 —Appeal 
“Order granting certificate on furnishig security. 

Under section 26 of the Succession Certificate Act, 
an appeal lies from an order passed under the Act, 
granting a certificate to one of the several contest- 
ing claimants on the condition of his furnishing 
“security. 

Bai Devkore v. Lalohand Jivandas, 19 B. 790, Bhag- 
want v. Manni Lal, 18 A. 214, explained and dis- 
-tinguished, 

Application against the deciSion of the 
Judge Small Cause Court, Ahmedabad, 

Mr. G. N. Thakore, for the Applicant, 

Mr. L. A. Shah, for the Opponent No. 1. 

Judgment,—in this case there was 
‘a contest between fhe claimants as to the 
right toa succession edttificate in relation 
io a share belonging to a deceased testator. 
‘One of the claimants claimed as the heir of 
the testator’s sister who, the other claimant 
said, had only a life-interest, and the other 
claimant claimed as remainder-man under 
-the Will upon the termination of the life- 
interest of that sister. i 


The Subordinate -Judge decided in 
favour of the heir of the sister, whereas~ 
-the Judge with appellate powers, on 


-appeal, decided in favour of the remainder- 
-man. 

The order, granting the certificate was 
‘accompanied by a condition that security 
should be*given, and upon the strength 
‘of the existence of that condition, ib is con- 
.tended before us that no appeal lay from 
tho order of the original Court. In support 


INDIAN CASES. 


_Bhagwant v. Manni 


` unfavourable 


921 


of this contention the decision of this Court 


in Bat Devkore v. Lalchand Jivandas (1) 


‘has been relied on. 


Now that decision was given in a case 
where there was no contest apparently be- 
tween two different persons claiming a 
succession certificate, but the brother-in-law 
of the woman who claimed the succession 
certificate contended that the grant should 
not be made to her unless she was ordered 
also to furnish security, and the Judge 
ordered that she should furnish security 
upon taking the grant. It was against 
the order that she should furnish security 
that she appealed. It was held that no 


appeal lay. The acting Chief Justice states 


the grounds of the appeal to the District 
Court of Broach (1) that the order requir- 
ing security was erroneous, as she was the 
absolute owner of the moveables of her 


husband, (2) that the Legislature did not 


intend that security should be required 


from absolute owners by right of heirship. 


The question, then, before the High Court 


.was whether the discretion of the original 


Court. in deciding that security should be 
taken from the widow, ought to bs inter- 
fered with in an, application under section 
622. It istrue that there isa paragraph 
in the judgment of the acting Chief Justice 
at^ page 793, which indieates that in his 
opinion, as'in the opinion of the Allahabad 
High Court, a conditional order for the 
grant of the certificate would not be an 
order for the grant of the certificate. That 
expression of opinion was not necessary for 
the decision of the case. Mr. Justice 
Fulton, the other Jadge,in delivering judg- 
ment said that he felt satisfied that the 
Assistant Judge was right in following 
Lal (2) and holding 
that to appeal lay against the order of the 
Subordinate Judge requiring the petitioner 
to furnsih security under section 9 of Act 
VII of 1889 as & condition precedent to 
granting her a certificate. Then he goes on 
io say: “It may be that when the Sub. 
erdinate Judge makes a final order grant- 
ing or refusing the certificate, such order, if 
to the applicant, and the 
it is based, will be 
so he treats 


grounds on which 
appealable under section 26;” 


“the question before the Couft as a ques. 


(1) 19 B. 790. 
(2) 18 A. 214, 
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tion whether the order requiring security 
is appealable or not and holds that no 
appeal lies. This is the view which has 
been taken in the Madras High Court in 
several reported cases and alsoby the Calcutta 
High Court. 

Iu the present case, however, as we 
have stated, the real question is which 
person was entitled toa grant of the cefti- 
ficate. 

The question has been argued as to the 
rights. of the respective parties to the 
grant of a certificate, and the certificate has 
been granted after a consideration of those 
rights. That order granting the certificate 
was, in our opinion, appealable under sec- 
tion £6, The grant of the certificate does not 
under the Act finally determiné the rights of 
the parties. Section 25 of the Succession 
Certificate Act (VII of 1889) provides, “no 
decision under this Act upon any question 
of right between parties shall be held to 
bar the trial of the same question in any 
suit or in any other proceeding between the 
same parties.” We, therefore, do not think 
it necessary or desirable to express the 
opinion that we have formed as to the 
rights of the respective ‘parties under the 
"Will of the testator. 

We discharge the Rule with costs. ° 


Rule discharged. 





(s. c. 8 A. L. J. 1308.) 
ALLAHABAD HIGH COURT. 
Seconp Civin Appeat No. 293 or 1911. 
November 21, 1911. 

Present; —Mr. Justice Banerji and 
Mr. Justice Tudball. 

.KIDAR NATH KASAUNDHAN AND. OTHERS 
— PLAINTIFFS— ÀPPELLANTS 
versus 
NAIPAL SINGH AND 0THERS— DEFENDANTS 


— RESPONDENTS. 
Mandadari tenure equivalent to occupancy-holding— 


Whether transferable—Estoppel—Mortgage—Plea as to 


illegality of mortgage when both parties had knowledge 
of illegality, 

A mandadari tenure is nothing more than an occu- 
paucy-holding andis not, therefore, saleable or other- 

' wise transferable, nor is a suit for the sale of such a 
tenure on foot of a mortgage maintainable, 

In a suit for tale on footof a mortgage of mandadari 
tenure, the mortgagor is not estopped from raising a 
plea as to the illegality of the mortgage, as both parties 
must be deemed to have known at the time of the 
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execution of tho mortggge that the tenure was not 
transferable by law. 

Second, appeal against a decree of the 
Additional Judge of Gorakhpur. 

Mr. Surendra Nath Sen, for the Appel- 
lants. 

Mr. Govind Prasad, for the Respondents. 


Judgment.—tThis appeal arises out 
of a suit brought by the plaintiffs-appellants 
to ‘enforce a mortgage of the 27th of* 
December 1891, executed by the first. éwo 
defendants. «Defendants Nos. 4 and 5 are 
puisne mortgagees of the property mort- 
gaged, and defendants Nos. 6 and 7 are the 
sons of defendant No. 5.* The property 
mortgaged which the plaintiffs seek to sell 
is -what is known in the Gorakhpur District 
as a mandadarí tenure. The Courts below 
haye held that such a tenure is not 
saleable and otherwise transferable, and 
that a suit for the sale of such a tenure is 
not maintainable. Is is admitted that if the 
plaintiffs cannot obtain a decree for sale, 
they are not entitled to a decree for money 
only as more than six years had elapsed 
from the date on which the mortgage- 
money became due before the institution 
of the suit. The only question which we 
have to consider is whether a mandadart 
tenure is transferable and a decree can be 
made for the sale of such a tenure. It 
is not contended on behalf of the plaintiffs 
that the mortgagors had any proprietary 
interest in the morigaged property. There 
is no evidence to show how mandadart 
tenures originated, and the learned Vakil for 
the appellants does not confend that there is 
evidence on the record to show that & 
mandadart tenure is transferable. It is 
admitted that the only right which, the 
holder of such a tenure has, is the right 
to occupy it as am occupancy-tenant. lf 
the land in question is an occupancy- 
holding, it is not transferable and is not 
liable to sale in execution of a decree, 
Section 9 of Act XII of 1881, which was 
in force at the time when the mortgage 
in question was executed, clearly provides 
that an occupancy-holding is not transfer. 
able in execution of a decree. If itis not 
transferable in execution of a decree, a 
' Court cannot make a decree ordering the 
sale of such property. The nature and 
incidents of a mandadari tenure were cons 
sidered by this Court in an unreported gase 
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referred to in the judgment of the Court 
below, namely, Case No? 2168 of 1886, 
decided by Straight and  Brodhurst, JJ. 
Those learned Judges held that a mandadari 
tenure was nothing more than an occupancy- 
holding, and was not, therefore, transferable, 
We see no reason to come to a different con- 
clusion. The Courts below were, therefore, 
right in refusing to make a decree for sale. 

The only other point urged before us was 
that the defendants were estopped from rais- 
ing the plea that the property mortgaged by 
the persons from whom they derived title, 
was not capable of being mortgaged. We 
are unable to accede to this contention, inas- 
much as both parties must be deemed to have 
known the law, and if the plaintiffs took a 
mortgage of the property which was not 
transferable under the law with the knowledge 
thatit was unlawful for the mortgagors to 
make such a mortgage, they cannot be allowed 
to raise the plea of estoppel. The appeal 
fails and is dismissed with costs. 


Appeal dismissed. 





(B. c. 13 Bom. L. R. 1189.) 
BOMBAY HIGH COURT. 
Second Crmrin APPEAL No. 668 or 1910. 
September 7, 1911. 
Present; —Sir N. Q. Chandavarkar, Judge, 
and Mr. Justice Batchelor. 
BIBI MIYAKHAN-—APrPELLANT 
' "versu 
GULABCHAND'RAMCHAND— 


^ RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), ss. 276, 
1295 —Haecution of decree—Atiachmeni in execution of 
one decree—Subsequent application in execution of an- 
other decree— Claim for rateable distributión- -Satisfac- 
tion of first decree —Private alienation of property— 
Practice —Alienation void as againsj second decree- 
holder. 

On 6th July 1900, 4. obtained a decree against B. 
and applied in exeoutibn for attachment of property. 
The property was attached but on 80th July the, 
parties entered into a compromise with the result 
that B. executed a sale-deed of the attached property 
in favour of C. and the decree was satisfied. This 
private satisfaction of the decree was certified to the 
Court and A.’s application for execution was disposed 
of on the isigDecember 1902. . 

Meanwhile, another decree-holder, D., presented his 
application for execution against B. on 1lth August 
1900. D. prayed that either he should be held en- 
titled to a rateable distribution under section 295 of. 
tho old Civil Procedure Code or the property already 
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attached in execution of A.s doorce ought to bo 
attached in execution of his own. The Court passed 
an order securing the attachment for D. 

Held, (1) that D. had done all he was bound to do 
in order to prevent a private alienation of property 
and to see that it was free for salein execution of 
his own decree; 

12) that when the attachment by A. proved abor. 
tive for the purposes of his own decree on account of 
the satisfaction of that decree, it survived for pur- 
poses of D,’s decree by force of his application for 
either a rateable distribution or a second attachment E 

(8) that the private alienation was, therefore, void 
under section 276 of the old Civil Procedure Coda, 


Second appeal from the decision of the 
District Judge of Nasik, in Appeal No. 99 of 
1909, confirming the dgcree passed by the 
second Class Subordinate Judge, at Sinnar, 
in Civil Suit No. 149 of 1908. 

Mr. S. S. Patkdr, for the Appellant, 

Mr. E. E. Desat, for the Respondent. 

3udgment.- The facts of the pre- 
sent second appeal are shortly these:—On the 
6th of July 1900, Dagdu obtained a deci ee 
against Baba and applied in execution for 
attachment. The property was attacked, 
but on the 30th of July the parties entered 
into a private compromise with the result 
that Baba executed asale-deed of the attached 
property in favour of the present appellant’s 
husband. When"that decree was salisfied, it 
is not quite certain ; but one of the plaintiff's 
w$ünesses deposes that the decree was 
satisfied after the sale to the plairtiff's hus- 
band. However that be, we have: this fact 
that this private satisfaction of the decree 
was certified to the Court and the darkhast 
of Dagdu was disposed of by the Court on 
Now, it is true, 
that although the attachment must be re- 
garded as having fallen to the ground on thige 
latter date, yet we must see what the state 
of things was on the llth of August 1£00, 
when, the other decree-holder, namely, 
Hashambhai, presented his darkhast for exe- 
cution of his decree against Baba. That * 
datkkast (Exhibit 49) was presented on the 
lith of August 1900, and in it Hashambhai 
prayed that either he should be held entitled to 
rateable distribution under section 295 of the 
old Civil Procedure Code (Act XIV of 1882), 
orthe property already attached in execution 
of Dagdu's decree onght to be attached in 
execution of his own. This latter prayer the 
Court was not in a position toegrant, for the 
simple reason that the law did not allow a 
second attachment of property that already 
had been attached in execution of a prior 
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decree. Then, the only right which Hasham- 
bhai had allowed to him by law, was rateable 

distribution. But even that right was de- 

pendent upon the continuance of the attach- 
mentin execution of Dagdu's decree. . Tf 

Dagdu and his judgment-debtor entered into 

a private compromise, and the result of that 

‘was to pat an end to the attachment, then 

"Hashambhai was bound to take some action 

‘by which to prevent his rights being preju- 

diced. Hashambhai had taken that action, 

because in the darkhast he had applied to the 

‘Court that there ought to be either rateable 

distribution allowed to him, or there should 

‘be another attachment, and the Court had 
.passed an urder on the Ilik of August secur- 

ing that attachment for him. Assuming that 

that was not the proper order to make under 
section 295, when Dagdu's attachment fell to 

-the ground on account of the compromise be- 

tween him and the judgment-debtor, this 

order in favour of Hashambhai about a second 

‘attachment was there to take the place of the 
.old attachment for his benefit, "Therefore, 

we must take it that Hashambhai had done 

-all he was bound to do in order to prevent ‘a 

private alienation of this property, and to 
‘see that it was left free for sale in execution 
-of his own decree. 

s attachment by Dagdu did, indeed, 
: prove abortive for the purposes of his decree 
-when his decree was satisfied but it did 
“not for the purposes of Hashambhai's decree. 

It survived by force of his application for 
.either rateable distribution or a second 
d hment. 

Au must, therefore, hold that the private 
-sale was void under section 276 of the old 

* Civil Procedure Code and the „decree ap- 
- pealed from must be confirmed with costs. 


Decree confirmed. 





(s. c. 8 A. L. J. 1827.) 
ALLAHABAD HIGH COURT. 
Civin, Reviston No. 80 or 1911. 
November 24, 1911. 
Preseni:— Mr. Justice Chamier. 
SUBRANI-—JUDGMENT-DEBTOR—À PPLICANT 
VETEUS 4 
PURAN SINGH AND OTHERS— DECRET- 


HOLDERS— OPPOSITE PARTY. 
Civil Procedure Code (Act V of 1008), 0, XXI, rr, 58, 
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54,89—Decree jor sale on foot of mortaage, whether 
immoveable property—Application to set aside sale of 
such decree. * 


A decree fpr salein enforcement of a mortgage is 
not immovéable property withig the meaning of Order 
XXI of the Civil Procedure Code 1908. : 


Revision from an order of the District 
Judge of Shahjahnpur. m 

Mr. Girdhari Lal Agarwala, for the Appli- 
cant. 


Mr. Govind Prasad, for the Respondent. 


Judgment.— The only quesjion ein 
this case is whether a decree for sale in 
enforcement of a mortgage is immoveable . 


.property within the meaning of Order XXI, 


rule 59. The applicant held a decree for 
gale ona mortgage. The respondent in exe- 
cuiion of a money-decree against the-appli- 
cant attached the decree for sale and brought 
it to sale. The applicant then applied under 
Order XXI, role 89, to have the sale set 
aside and he deposited the amounts specified 
The Courts below have held 
that the applicant's decree was not immove- 
able property within the meaning of rule 89, 

:Itappears to me that they were right. 
Whatever doubts there may have been on 
ihe subject previous.to the passing of the 
present Code of Civil Procedure, it seems 
to me that Order XXI, rules 53 and 54, 
make it quite clear that a decree for sale in 
enforcement of a mortgage is not to be regard- 
ed as immoveable property within the mean- 
ing-of that Order. It will be observed ‘that 
rule 53 provides for the attachment of decrees 
either for payment of money or for sale in 
enforcement of a mortgage, and rule 54 pro- 
vides for the att®chment, of . immoveable 
property and I need hardly add that in the 
case of the attachment of a decree in enforce- 
ment ofa mortgage it is not the pracfice 


to follow the provisions of rule 54, 


The application is dismissed with costs. 


Application dismissed, ` 


vox 


DEVIDAS v, YITHALDAS? Pa 


(s. c. 13 Bom. L. R. 1183.) 
:.. BOMBAY, HIGH COURY. 
A Sncox» Civi. Arrear No; 748 or 1910, 
v September 5 1911. | 
. Present:—Sir N. G. Chandavarkar, KT., 
` | Judge, and, Mr. Justice Batchelor. 
DEVIDAS DHANJI—APPELLANT 
versus 


VITHALDAS KASHIDAS—Responpent. 

Bekkhan Agriculturists’ Relief Act (XVII of 1879), 
ss. 39, 48 — Proceedings before Conciliatgr —First certifi- 
cate rescinded and new one granted— Deduction of whole 
period—Limitation—Appeal, second—Question of fact 
not determined belgw— Power of High Court to record 
finding. 

A promissory-note was made on 12th June 1905 in 
favour of the plaintiff. On 28rd May 1908, plaintiff 
applied for a Conciliator’s certificate under section, 39 
of the Dekkhan Agriculturists’ Relief Act. The certi- 
ficate was granted on 31st of August 1908. On the 
1Cth September 1908, the plaintiff and the defendant 
made a joint application on the strength of a kabuliyat 
executed by the defendant to the Conciliator. On 
receipt of that application, the Conciliator held that 
the certificate granted previously had become 
useless; Accordingly, he gave a fresh certificate on 
the 8rd of December 1908 in compliance with the 
prayer in the joint application of 10th September. 
On 11th December 1908, plaintiff brought this suit on 
the promissory-notoe : 

Held, that the suit was within time. Plaintiff was 
entitled to a deduction of the period from the 23zd 
May to 3rd December, because the whole proceeding 
during this period was substantially oge continuous 
proceeding. The old certificate really merged into 
the new. 

In second appeal, the High Court has jurisdiction 
to record a finding on a question of fact, not deter- 
mined by the Courts below and arising on facts whioh 
are admitted. 

Second appeal from the decision of the 


Assistant Judge af Khandesh, in Appeal No. 


‘245 of 1908, reversing the decree passed by 
the Subordinate Judge at Nandurbar in Civil 


Suit, No. 658 of 1908. 
Mr. R. R. Desai, for the Appellants. 
Mr. N. Y. Gokhale, for the Respondent. 
Judgment.—The facts, are these. 


‘The. suit was brought on a promissory-note 


dated the 12th of June 1905, and it was pre- 
sented to the Court on the 11th of December, 
1908. On the face of it, therefore, the suit 
was barred ; but the plaintiff seeks to bring 
it within the period of: limitation on the 
ground that on the 28rd of May he had ap- 
plied for a Qoneiliator's certificate under sec- 
tion 39 of the Dakkhau Agricalturists’ Relief 
Act. That certificate was granted to him on 
the 3lst of August 1908. ub it appears 
that ou the 16th of September 1908, both he 


and the defendant" made a joint application. 
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on the.strength of a kabuliyat executed by 
the defendant to the Conoiliator. The Con- 
ciliator on receipt of that application held 
that the certificate which had been granted 
on the 3lst.of August, had -become useless. 
Accordingly, he gave a fresh certificate on 
the 3rd of December in compliance with the 
prayer in the joint application of tha 10th of 
September. It is contended for the appel- 
lants (defendants) that the suit brought on 
the 11th of December 1908, is barred, because 
the plaintiff is not entitled to a deduction of 
the period from the 23rd®f May to the 10th 
of September, 1908. We.think that that 
period ought to be deducted, because the 
whole proceeding from the 28rd of May to 
the 3rd of December, when the certificate 
was given, was substantially one continuons 
proceeding. .It is true that the Conciliator 
held on the 20th of September 1908, that 
the certificate granted by .him on the 31st of 
August, 1908, had become useless ; but when 
we look at the facts, it appears to us that tha 
old certificate merged in the new. It is 
urged, however, by Mr. R. R. Desai that 
this is & new cage altogether which was 
not presented to either of the Courts 
below, and that it raised new facts which 
ought not to be allowed in second appeal ; but, 
assuming that itis a question of fact, we 
hawe jurisdiction under the new Civil Pro- 
cedare Code to record our finding upon it, 
as the question was not determined by the 
Courts below and arises on facts which are 
admitted, 


Therefore, looking to the whole proceeding 
from the 23rd of May 1908 to the 3rd 
of December 1908 as one and continuous, 
it must be held that the plaintiff’s guib is 
within time 

For these reasons, the deorae must ba csn- 
firmed with costs, 


6 Decree confirmed. 
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HURAN BIBI V. HINGAN BIBI, 

(s. c. 8 A.L. J. 1800.) 
ALLAHABAD HIGH COURT. 
Civi, Revision No. 70 or 1911. 
November 16, 1911. 

Present; —Mr. Justice Tudball. 
HURAN BIBI AND ANOTHER— APPLICANTS 
versus 

HINGAN BIBI—Opposite Party. , 

Succession Certificate Act (VIT of 1889), ss.19, 26— 
Order of Munsif specially invested with function of 
District Court —Appeal from such order—Forum— Juris- 
diction. 

An appeal from an order of a Munsif, specially em- 
powered to act under section 26 of the Succession 
Certificate Act, VII of 889, will lie to the District 
Judge. The Court of Small Causes or any other 
Court subordinate to the District Court has no 
jurisdiction to hear such an appeal. 

Revision against the order of the Small 
Cause Court Judge of Cawnpore. 

- Mr. Damodar Das, for.the Applicants. 

Mr. Durga Charan Banerjee, for the Oppo- 
site Party. 

Judgment.—This is an application 
in revision which has been made under the 
following circumstances. One Musammat 
Hingan Bibi applied under the Succession 
Certificate Act for certificate enabling her to 
recover certain debts dug to her deceased 
husband. She was opposed by two persons, 
who aie sisters of the deceased. The appli- 
cation was made in the Court of the Munsif, 
which is a Court empowered by the Local 
Government under section 26, clause 1 of 
Act VII of 1889, to deal with such applica- 
tions. The Munsif after some proceedings 
decided in favour of the applicant for the 
certificate. The two sisters who had objected, 
preferred an appeal to the District Court. 
The District Jadge transferred the appeal for 
hearing and decision to the Court of the 
Judge of Small Causes at Cawnpore. That 
Court has dismissed the appeal. The appli- 
canis have come here in revision, and it is 


urged that the Judge of the Court of Small 


Causes had no jurisdiction to hear the ap- 
peal, which could only be heard and decided 
by the District Judge. Of this 1 think there 
can be no doubt. The Act in itself gives 
power to two Courts, namely, the District 
Court and the High Court to take action in 
such matters. But in section 26 it gives the 
Local Government power by notification to 
invest any Court inferior to a District Court 
with the functions of a District Court under 
the Act. In those cases, however, provision 
has been made for au appeal from an order 
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PANDURANG BALAJI t, DNYANU BABAJI. 


of the inferior Court [vide sub-section (1) of 
section 19] to the District Court. The Local 
Government by notification invested tha 
Munsif with powers under this Act. But 
neither the Subordinate Judge nor the Judge 
of the Court of Small Causes has been invest- 
ed with powers under this Act. I6 is quite 
clear, therefore, that an appeal from an order 
of the Munsif would lie only to the Districte 
Court, and that none of the other Courts 
subordinate to the District Court have power 
to hear appeals in such cases, They have no 
jurisdiction at all under the Act. It is a 
Special Act and the appeal ljes only to the 
District Court and cannot possibly be heard 
by any such inferior Courts. I, therefore, 
grant the application and set aside the order 
of the lower Court. I direct that the appeal 
be heard and tried by the District Judge 
himself. Costs of this application will abide 
the result. à 


Application allowed. 





(s. c. 13 Bom. L, R. 1169.) 
BOMBAY HIGH COURT. 
Seoonn Civit Arrear No. 215 or 1910. 
August 25, 1911. 
Present:—Mr. Justice Beaman and 
Mr. Justice Hayward. 
PANDURANG BALAJI KHANDKE— 
APPELLANT 
versus : 
DNYANU BABAYI, GURAV-—RksPONDENT. 

Limitation Act (XV of 1877), Sch. II, Art. 144— Ad- 
verse possession—Property belonging “to idol—Sale in 
execution of decree against manager. 

Title in lands attached to an idol may be lost by 
adverse possession. 

Possession derived from a manager of endowed 
property can bé adverse against the idol as represent- 
ed by the nexé succeeding manager. 

Dattagiri v. Dattatraya, 27 B. 363; 4 Bom, L. R. 743, 
followed. 

In 1870, the property dedicated to an idol was sold 
in exeoution of a decree obtained against the then 
manager of the endowed property as property be- 
longing to the judgment-debtor. In the sale certi- 
ficate there was no express qualification to be found 
giving the purchaser notice that the right, title and 
interest sold was limited toa life-interest as from a 
manager. The purchaser remained ig possession. In 
1908, the manager of the idol for the time being sued 
to recover possession of the property: 

Held, that the purchaser's possession was adverse to 
the idol and that the idol's title to the property waa 
lost by adverse possession. | : 


. 


Vol. x11] ° 
RAGHUBIR SINGH 5. RAM OHANDAR. : 


Second. appeal from tho*dsoiston of the 
Assistant Judge at Satara, in Appeal No. 
145 of 1908, confiyming the deoree passed 
by the Subordinate Judge at Patan. 

“Mr. G. S. Rao, for the Appellant. 

Mr. Nilkanth cia, for the Respond- 
ent, 


s Judgment.—This was 2 suit to re- 
cover possession of property dedicated to an 
ido?. The defendant relied upon adverse 
possession, but tlie finding of* the lower 
Appellate Court was against him. His conten- 
tion here is that the plaint property was 
sold» so far back as the year 1870 in execu- 
tion ofa decree obtained against the then 
manager of the endowed property. Sines 
then, the defendant contends, that the pos- 
session of the purchaser at the Court-sale 
has „been adverse to the idol. 
tiff, on the other hand, presses the view 
‘ that each successive manager, except where 
the office is hereditary, takes in virtue of his 
appointment, and that, therefore, no limita- 
tion begins to run against him, in respect 


of the alienations of the endowed property, | 


made by his predecessor in the office. We 
think, however, that the defendant's con- 


tention both in principle and upon authority . 


is good. We have considered the terms of 
the sale- certificate and we find that 
it was there stated, in the preamble, so to 
speak, that the property belonged to-the 
judgment-debtor. Then it goes on to say 
that his right, title and interest in that 
property was put “to sale. No express 
qualification is tobe fotnd giving tlie pur- 
chaser notice that that right, title and 
interest was limited to a life-interest as 
frome manager. In considering, thérefore, 
the defendant’s plea of limitation we have 
to look to the quality of the possession, upon 
which he relies, originating in what, upon 
the face of it, he might well have believed 
to be an out-and-out sale of the property 
he bonght. There can, we think, be no 
doubt. that from his point of view he. 
intended to hold adversely againsi. all the 
world. We think that the plaintiff is not 
much helped by the language of section 
8, clause (3) of Bombay Act II of 1863. 
Cases decided both in the Privy Council 
and in this Court have now too clearly 


` settled the rule that title in such lands, 


may be lost by adverse possession; and all 
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that we have to consider in this case is 
whether the possession was adverse. We 
feel unable to accede to the argument 
of the plaintiff that no possession 
derived from a manager of endowed 
property can ever be adverse against 
the idol, as represented by the next 
sutceeding manager. This principle appears 
to have been clearly and emphatically recog- 
nized in the case of Dattagiri v. Dattatraya 
(1). No doubt, that case was decided under 
Article 134, while this case must admittedly 
be dealt with under Article 144 ; but that, in 
our opinion, makes no difference so far as the 
principle, we have just mentioned goes. We 
are, therefore, clearly of opinion that the 
defendant’s possession since 1870 has been 
adverse to the idol and, therefore, of course, 
to the plaintiff who now seeks to recover the 
plaint land as manager of the idol’s property. 
We must, therefore, reverse the decree of the 
Court below and dismiss this suit with all 
costs. 


Decree reversed. 
(1) 27 B. 363; 4 Bom. L. R. 743... 





(s. c. 8 A, L. J. 1287.) 
e ALLAHABAD HIGH COURT. 
Sgcoup Civit APPEAL No, 1308 or 1910, 
. November 3, 1911. 
Prefent — Mr. Richards, K. C., Chief Justice, 
and Mr. Justice Banerji. 
RAGHUBIR SINGH AND OTEER3-— 
PLAINTIFFS—À PPELLANTS 
versus 


RAM CHANDAR-—DEFENDANT— 


RESPONDENT. 

Provincial Insolvency Act (III of 1907), s. 16 —Swit 
for arrears of rent against an‘ insolvent tenant, main- 
tainabilitg of—Landlord and tenant—Secured credi- 
tor. 

So far as an ordinary suit for rent against an insol- 
vent iseconcerned the landlord is in exactly the same 
position as any other creditor, Buthe has a right 
to distrain for his rent notwithstanding the in- 
sglvency of the tenant. A suit for arrears of rent 
against a tenant, who has been declared an in- 
solvent and as against whom such declaration is in 
fall force and effect, isnot maintainable without the 
leave of the Court. 


Second appeal from the decision of the 
Additional Judge of Aligarh. 

Mr. Durga Charan Banerjee, fof the Appel- 
lants. . 

Dr. Tej Bahadur Sapru, for the Respond- 


` ent, 
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Judgment.—In our opinion the de- 
cision of the Court below was correct. It is 
admitted that the defendant was declared an, 
insolvent and that declaration was in full 
force and effect at the time when this suit 
was instituted. .Section 16 (2) expressly 
provides that, save as in that section provid- 
ed, no suit shall be brought against a person 
who is declared an insolvent without ‘leave of 
the Court. . Ib is, not contended that any 
leave was obtained. Jt is next urged that 
thia is a suit for rent bronght by a landlord 
against a tenant and that the landlord ought 
to be considered a “secured creditor having 
regard to the definition in section 2 (f). In 
our opinion, so far as an ordinary suit for 
rent is concerned, the landlord is in exactly 
the same position.as any other creditor. It 
may, no doubt, be that he would have a 
right to distrain for his rent notwithstanding 
the declaration of insolvency. The,words of 
section 16, sub-section (5), are, “nothing in 
this section shall affect the power of any se-, 
cured creditor to realise or otherwise deal 
with his security. in the same manner as he 
would have been entitled to realise or deal 
with it if this section had‘mot been passed.” 
It is quite clear that this clause only refers 
to dealings with the securities of a secyred 
creditor. It does not apply to the case of a 
suit for rent, 

The appeal fails and is dismissed with 
costs. 


Appeal dismissed. 





(s. c. 18 Bom. L. a. 1171.) 
“BOMBAY HIGH COURT. 
Seconp Crvin Appear No. 130 or 1910, 
August 16, 1911. 
Present:—Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Hayward.” 
GHELABHAI GAVRISHANKAR— | 
APPELLANT à 
versus 


HARGOVAN RAMJI—Rusponpent, 
Hindu Law—Office of hereditary priest -Yajman 
Vritti—Nibandha— Custom — Caste creating office — 
Power of caste to remove priest—Jurisdiction—Civil 
Court— Caste question— Civil Procedure Code (Act XIV 
of 1882), s. 1? — Bombay Regulation II of 1827, s. 21 
b). 
5 According to Hindu law, the office of a hereditary 
priest, yajman vritti, is a nibandha and is ranked 
among hereditary rights of immoveable property. 
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Krishnabhat Haji v. | Kapathot Mahalbhat, 6 B. 
H. C. R. (A. 0. J.) 187; Balvantrav 1: Bapaji v. Pur- 
shotam Sidbeshvar, 9 B. H. O. R. 99, followed. 

The office of hereditary priest, where ib is held: 
in relation to a family, owes its origin, continuance, 
and binding character, to custom, nos to a grant or 
agreement, 

Krishnabhat Hiragange v. Kapabhat Mahalbhat, 6 .B, 
H. C. R. (A. C. J.) 137, followed. a 

A claim to the hereditary office of a family priest i is 
within the jurisdiction of a Civil Court, 


If the office is one of hereditary family priest, the M 


mere fact that in any individual case it had heen: 
created originally by the caste for the purposes’ of: 
families belonging to it cannot affect it. The office 
carrios with ita hereditary right in the nature of. 
property and the incumbent cannot hp deprived of 
it by any one unless he has becéme a patita (out- 
caste) or has declined to officiate. . 

In such & càse, the caste makes the selection for 
the families of its members, and when any family. 
accepts the officiator as its hereditary family priest, 
custom annexes to the office certain incidents in the 
nature of civil rights as against the family, which’ 
neither the family nor the caste has power to aunul 
except on the ground of some offence under the 
Hindu law committed by the officiator, or of refusal 
by the officiatorto discharge his duty as family priest. 

Ramasawmi Aiyan v. Venkata Achari, 9 M. I, A. 848 
at pp. 974, 384; 2 W. R. (P. C.) 21; Dinanath Abaji v. 
Sadashiv, 3 B. 9, relied upon. 

English notions of liberty of contract are out of 
place in a case arising under the Hindu law and 
custom. z 

' Where a caste has appointed a man toa. mere 
priestly office, there is doubtless no right of property 
conferred. Bis continuance or removal is exclusively, 
within the competence of the caste and ibis caste 
question. But it is different where the office of here; 
ditary priest is created for the performance of 
religious ceremonies in certain families, provided: 
according to Hindu law; either the ‘caste or the 
families "have power to ‘create such an office and’ 
give it the character of immoveable propérty. 7 

e 


Second appeal from the decision of the 
District Judge of Surat, io Appeals Nos. 47 
and 48 of 1908, varying the decree passed by. 
the Subordinate Judge of Surat, in Suit No, 
202 of 1005. 

Mr. L. A. Shah, for the Appellant. 

Mr. Coyajt, (with him Messrs. D. A. Khare 
and N. K. Mheta), for the Respondents. |. 

Judgment.—tThe suit out of which 
this second appeal arises, was brought by the 
appellant to establish bis right "as hereditary 
priest of the Kacbhia Kunbis of the Kasba 
section of Surat to officiate as family priest in 
the family of defendant No. 1.” He alleged 
in his plaint that, from the timg of ancestors 
of defendant No. 1 his ancestors had continu- 
ed to be their family priests and that the de. 
fendaut and his ancestors had continued to 
reecgnise his own ancestor as their hereditary. 


. 


. 


Yol, Xi! 
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priests. The claim was thus one known to 
Hindu law as that of yaiman vritti of which 
the learned Hditars of West and *Buhler’s 
Digest on Hindu Daw say (page 411, 8rd 
Edition): "The right to the fees and offerings 
thus becoming due from particular families 
or classes is regarded as a family estate...a 
subject for inheritance and partition like 
other sources of income.” ; 
* The lower Courts, however, have negatived 
the gppellant’s claim on the ground that it 
involves a caste question. Theire reason for 
so holding is shortly this. They find that 
the caste to which the parties belong, had 
originally appointed one of the appellant's an- 
cestors as "the hereditary priest" of the caste, 
and that on thataccount “the hereditary priest 
is removable from his office" by the caste. 
The learned District Judge thinks, that where 
a caste has conferred a hereditary office of this 
character, it has the right to take it away, 
and that the contrary proposition is “no less 
repugnant to Hindu notions of the priest or 
any other caste officer being a servant and not 
a master of the caste than to English notions 
of liberty and of liberty of contract.’ This 
view of the law ignores the nature of the 
right which is in dispute in the present case. 
“English notions of liberty and of liberty of 
contract" are out of place in a case arising un- 
der the Hindu Law and custom, which from 
of old has recognised a kind of estate termed 
yajman vritii and ranked it among hereditary 
rights of immoveable property. Where a 
caste has appointed a man to a mere priestly 
office, there is doubtless ao right of property 
conferred. His contipuance or removal is ex- 
clusively within the competence of the caste 
and ib isa caste question. But itis differ- 
ent where the office of hereditary pries is 
created for the performance of religious ,cere- 
monies in certain families provided according 
to Hindu Law, either the estate or the fami-- 
lies have power to create such an office and 
give it the character of immoveakle proper- 
ty. : 5 e 
Iu Krishnabhat Hiraginge v. Kapabhat 
Mahalbhat, (1), it was said by Couch, O. J., 
“In Elberling on Inheritance, section 206, it’ 
is said that the right of performing the reli- 
gious ceremonies of certain classes of people 
as purohit is by chstom considered analogous 
to real property; and in 2 Strange H. L. 364, 
Mr. Colebrooke says, that if an office in a 


(1) 6 B. H.C. R. (A. 0,7) 137. 
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family be hereditary, the dues or profits ap- 
pertaining to it must be subject to be shared; 
but in such case it classes with immoveables, 
And it would seem that the classing here- 
ditary offices with immoveable property in 
section 1 of Regulation V of 1827 was in con- 
Sequence of the custom amongst Hindus to 
consjder them as such.” Gibbs, J., in the same 
case pointed out, on the authority of Mr. 
Justice Strange, of Colebrooke, and of Elberl. 
ing, that the offiee of hereditary priest :s 
"orilti, the same as,nibandha, hereditary, and, 
therefore, treated as immoveable" in Hindu 
law, and that "by customethese offices are 
considered analogous to real property.” 

That decision of a Division Bench of this 
Court was considered and upheld by a Full 
Bench in Balvantrav T. Bapaji v. Purshotam 
Sidheshvar (2). 

The question, however, remains whether 
Such an office, being in the nature of that class 
of immoveable property which is regarded as 
nibandha by Hindu lawyers, can be created 
except by a grant from the King. That ques- 
tion would appear to have been raised before, 
but was not decided by a Full Bench of this 
Court in The Collector of Thana v. Hari Sita- 
ram (8). The Full Bench said (page 559 of 
the report): “The Hindu authorities which 
we hafe quoted, seem to show that a pension 
or other periodical payment or allowance 
granted in permanence is nibandha, whether 
secured on land or not. Someof them fav- 
our the supposition that a private individual 
as well asa royal personage may create a 
nibandha, Whether that view is sustainable 
is a question on which we do not intend to 
give any opinion, such being unnecessacy.” 

The question arises because of a certain 
gloss of Vijnaneshwara in the Mztakshara on 
Smriti of Yajnayavalkya, which is translated 
into English at page 555 of the report of the 
said Fall Bench caso. The Smriti prescribes 
the modé in which the King must make grants 
of land or corrody (nibandha) if they are to be 
legal. "Vijnaneshwara's gloss explains the 
meaning of nibandha and he then adds:— 
“This”, 7. e., the Smriti in question, “indicates 
that a King alone can grant land or nibandta, 
not the governor of a town or province:” (the 
Mitakshara, Moghe's 3rd Edition, page 94). 

Vijnaneshwara in this gloss was merely 
contrasting the power of the King with that 


(2) 9 B. H. C. R. 99. 
` (8) 6 B. 546, 
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of his deputy, not with the power of any sub- 
ject of the King to carve out of his private 
estate any immoveable property in the nature 
of nibandha by agreement or custom. Nila- 
kantha in his Vyavahara Mayukha defines ni- 
bandha "(corrody) as what is given by the 
King, &c., out of the produce of a mine and 
the liko.” (Mandlik’s Hindu Law, page 19). 
This would show that, in Nilakantha’s Spin- 
jon, it is not the King only who can make a 
grant of nibandha. That seems to be also 
the view of the Smriti Chandrika (T. Krishna- 
swamy lyer's Edition, No. 2, page 98, para- 
graph 18). A 
However that be, the office of heredi- 
tary priesb with reference to a locality, com- 
munity, caste, or family, is a creature of cus- 
tom, according to Hindu law, not the result 
of a grant. There is no authority, so far as 
we are aware, for the proposition that to be 
valid and legal is must have had its origin 
ina grant from the King. In his Digest, Vol. 
T, page 277, Colebrooke cites certain texts and 
the glosses of commentators which bearon this 
subject. The texts divide ' ‘officiating priest’ , 
into three classes, of which the Srst is 'an 
hereditary priest." This class, it is further 
‘pointed out there, arises*not i in virtue of agree- 
ment, butfrom custom. “TIt is the eustom that 
he, whom the father'éalled to all golema rites, 
should officiate also for the son’ "sana “here 
proof must be brought, from practice.” At 
page 377 we read;— “On this subjett it is 
said the usage is ascertained, as implied by 
this text: thus by saying: ‘Be my priest,’ 
(or purohita), he is fully appointed to be 
priest of the family for a long space of time ; 
and, whatever be implied, the priest so ap- 
pointed by the father shall not be forsaken 
by tha son, unless he be guilty of some 
offence. This, virtually, is the | sense of the 
teat.” Further on it is said:— If the sacri- 
fice have been uninterraptedly performed by 
father and son, as family priest, without an 
express appointment in this form: “Be my 
family priest,’ what is the consequence. ? 
Even in this case, the law concerning hére. 
ditary priests is apposite, since such an ap. 
pointment of father and son is admitted by 
implication. 
FR It follows from these texts and commen- 
taries ciged by Colebrooke that the office of 
hereditary priest, where it is held in relation 
to a family, owes its origin, continuance, 
and binding character, to custom, not toa 
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grant or agreemepí. And that conclusion 
was adopted by this Courtin Krishnabhat 
Hiragange v. Kapabhat Mahalbhat (1). 

In the present case ibis found by tha 
Courts below that the hereditary-office of 
family priest was vested in the plaintiff's 
family by the casteto which the parties belong 
about 150 years ago and that the plaintiff's 
family has held the office with reference to 
the defendant's family during that period} 
The lower Appellate Court has, however, held 
that the plaintiff’ s claim raises a caste ques- 
tion which is. outside the jurisdiction of a 
Civil Court. That view of the claim gives the 
go-by to the essential nabur of the office 
and the right attached to it by custom. If 
the office is one of hereditary family priest, 
the mere fact that in any individual case it 
had been created originally by the caste for 
the purposes of families belonging to it can- 
not affect it, because the office carried with 
ita hereditary right in the nature of pro- 
perty, and the incumbent could not be de- 
prived of it by any one, unless he had be- 
come a patita (out-caste) or had declined to 
officiate. The caste in such a case made the 
selection for the families of its membars ; 
and when any family accepted the officiator 
as its hereditary family priest, custom an- 
nexed to the office certain incidents in the 
nature df civil rights as against the family, 
which neither the family nor the caste has 
power to annul except on the ground of some 
offence under the Hindu Law committed by 
the officiator, or of refusal by the olficiator 
to discharge his duty,as family priest. 

This conclusion is supported by the result 
of the litigation between the ancestors of 
the parties to the present suit, once in 1818 
and the second time in 1834, In the litiga- 
tion of 1818 the Court consulted a Shastrz 
and his opinion was as follows (see Exhibit 
93)—“if “there be 13 Tads in a caste, 
and if eath Tad has its separate hereditary 
priest, the men of the Tad, even if they wish, 
have no right to remove that priest, so long as 
he has not become Patita (fallen from virtue, 
an out-caste), neither can he be removed by 
the men of the 13 Tads." The Court, acting 
on that reply, decided in favour of the pre- 
sent plaintiff's ancestor's right as hereditary 
priest. To the same effect was the decision 
in 1834. That was by the Sudder Divani 
Adalut in Special Appeal No. 608 of 1884 
(see Exhibit 49). That decision also 
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was arrived at after consulting a Shastri. 
.Referenee can also be made'to the case of 
Ramasawımi Atyan v. Venkata *Achari 
:(4) and to the practice on this side of India 
indicated in the case of Dínanath Abaji v. 
Sadashiv (5). 

We may point out that any other view 
would be disastrous to Hindu Society as it 
is constituted. Hereditary priesthood vested 
it particular families is regarded as erit 
or imgnoveable property which is the source 
of their maintenance. Such families have 
.for generations lived on these wri/iis ; and to 
turn them adrift now on the groand that 
their castes can ¢ake away their hereditary 
rights would be not only contrary to the 
nature of the right, created by custom, bat 
it would amount to spoliation. It is virtually 
telling these hereditary priests that they 
ust hereafter live on some other property 
an that on which they have lived as their 
tan, S0 to say, for generations, and that 
ir ancestors were badly advised in turn- 
their families into an hereditary priest- 
for their maintenance in reliance on 
eir castes, To the enlightened sentiment 
| of the present day ib does, indeed, seem un- 
; fair and-oppressive that a man should be 
| compelled by law to receive religious minis- 









trations from another person who is not 
of his choice, and that simply because that 
has been the course of the relations of the 
families of both for generations on the 
ground of hereditary rights. But if a Hindu 
wishes to remain a Hindu and have the 
benefit of his religion, he must take its bur- 
den also, when that burden is annexed to 
the banefit by Hindu Law on the ground of 
‘custom, 

The plaintiff's family have been found in 
this case to have officiated as heredjtary 
priests of defendant’s family for ab least one 
hundred and fifty. years. According to 
:Hinda law, long enjoyment of property— 
either for one hundred years or from grand- 
‘father to granison—-is conclusive evidence 
of alegal right when its origin cannot b» 
ascertained (see Mitakshara, Moghe’s Edi-, 
tion, 3rd, pages 128 and 129). Here the 
hereditary office concerned is immoveable 
property according to Hindu Law. The 
plaintiff is, therffore, entitled to succeed. 


(4) 9M 


I. A. 848 at pp. 374,384 2 W. R. (P.C) 21. 
(8) 3B.9. 


"7 


The decrea is reversel ani the claim 
awarded with oosts throughout on the re- 
sSpondents. 


Decree reversed, 





(s. c. 56 C. 721.) 
* CALCUTTA HIGH COURT. 
Reavrar Civic Appeat No. 193 or 1909. 
March 29, 1911. 
Present:—Mr. Justice Woodroffe and 
. Mr. Justice Carnduff. 
RAVANESHWAR PRASAD SINGH— 
DEFENDANT—À PPELLANT 
versus 


CHANDI PRASAD SINGH-—PrAmIFF— 


RESPONDENT. 

. Civil Procedure Code (Act V of 1908), O. XLI, v. 33 
— Appellate Court, power of, to make order to do justice 
—Hindw Law-—Widow—Alienation—Legal necessity— 
Onus of proof —Presumption from lapse of time—Proof 
that expenses could, not be met from income—Payment 
of full price, whether justifies sale, 

Tf in a suit one or other of the plaintiffs is entitled 
to the property by succession, the suit should not be 
dismissed because one of tho plaintiffs alonoas failed 
to make out a title, particularly when as a result of 
the dismissal of the suit, the right of the co-plaintiffs 
would be barred. In suchea case the Appellate Court 
should act under the provisions of Order XLI, 
rule 33. 

Itis for the transferee from a Hindu widow to 
establish either that there was legal necessity in fact 
for the borrowings, or that from sufficient inquiries 
made he honestly believed that there was such neces. 
sity. Lapse of time does not affect such a matter 
except in so far as it might give rise to a presumption 
arising from the scanty proof offered. 

It is not sufficient to establish that there were liti- 
gations and expenses must have been incurred. It 
must be shown that the expenses could not have been 
met from the income of the estate, that they wero 
reasonable, and what they were. 

If there be no legal necessity, the fact that the full 
price was paid, does not justify a sale by a Hindu 
widow. . 


Appeal from the decree of the Subordinate 
Judge of Monghyr, dated April 14th, 1909, 

Dr. Rash Behary Ghose, Babus Umakali 
Mukherji, Golap Ohandra Narkar, Jogendra 
Ohapdra Ghosh and Kulwant Sahay, for the 
Appellant. 

Mr. S. P. Sinha, Babus Jogeshchandra Roy, 
Akshoy Kumar Banerjee, Nareshchandra 
Sinha, Sashankajeeban Roy and Hariharprasad 
Singh, for the Respondents. 


Judgment.—tThe first plaintiff claims 
an estate called toluk Chakai, originally the 
property of one Tikait Dharam Narain Singh: 
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He claims to bs the great-great-grand- 
son of Raghubir Singh, the second son of 
Tikaif Dharam Narain Singh. The last male 
holder of the property was one Tikait 
Garabh Narain Singh, who died while a 
minor and who was the great-grandson of 
Jagarnath Singh, the eldest son of Tikait 
Dharam Narain Singh. A pedigree* is 
attached to the pleadings. lb is "alleg- 
ed that the family is governed by the 
Mitakshara ond that the property is impar- 
tible. Tikait Fateh Narain, the father of 
Garabh Narain, died on the 18th April 
1863, leaving three wives. A posthumous 
son was born in July 1863, Garabh Narain 
above-mentioned. On the latter’s death his 
mother, Tikaitni Durga Kumari, succeeded 
as his heir and died on the 15th May 
1907. Daring her life-time certain aliena- 
tions were made in favour of the predecessor 
of the defendant, the Maharajah of Gidhour. 
The first plaintiff claims to be entitled to 
these properties on the ground that Durga 
Kumari had a limited interest only and 
that the transfers were not for legal neces- 
sity and were not transfers of the estate itself, 
to which he lays claim on the ground that 
lineal primogeniture applies to this estate and 
that he is the eldest ‘representative of the 
eldest line of Tikait Dharam Narain Singh. 
The first plaintiff associated with himself 


the second and third plaintiffs, Bhairo 
Singh and Tirbhuban Singh. ° These 
persons are nearer in descent to 


Dharam Narain Singh; but they are members 
of junior lines, and the plaint alleges that 
they have executed deeds of relinquishment, 
in favour of the first plaintiff, of any right 
they might claim, though in fact they had 
no right except to maintenance. The suit 
commenced on ihe 6th March 1908, and on 
the 24th August 1908, Tirbhuban asked that 
his name should be removed from the 
category of plaintiffs, and he was actordingly 
made a defendant on the 25th Augnst. On 
the 18th December 1908, he applied to be 
made a plaintiff again. The Court has held 
that lineal primogeniture applies, that ac- 
cording to this rule the ‘rst plaintiff is 
entitled to the estate, and thatthe aliena- 
ions were not made for legal necessity, 
Decree fias, however, been given him condi- 
tionally on his paying certain sums, amount- 
ing to Rs. 40,000 odd, which the lower 
* Bee page 945 for Pedigroe-table, 





Court holds are a charge on the estate. 
The defendant Maharajah has appealed, and 
the two questions which we have to decide 
are: (1) whether theefirst plaintiff, Chandi 
Prasad Singh, is the heir-at-law, and (2), 
if so, whether the transfers under which 
the Maharajah claims are binding on the, 
inheritance. : 

On the 22nd April 1863, after Fateh 
Narain's death and before the birth of Mis 
son, his three widows applied fo the Col- 
lector fom the registration of the estate in 
their names: Before such application and 
the birth of the son there, had been an 
agreement between the widows that the three 
should hold the estate. | 

Against this application, the first plain- 
tiff’s father, Durga Prasad Singh, put ina 
petition of objection, dated 21st May 1863, 
which is of some importance. He appear, 
there to have alleged that the applicati 
by the widows was adopted to deprive 
of his rights, that as the next-of-kin 
was heir, and that he, Nagar Sing 
Harnath Singh were ready to appl 
mutation of names according to the usage 
of the family. The objection was heard 
and on the 3rd July 1863, the widows” 
names were directed to be entered. From .-- 
an extract from the Police diary of Chakai, 
dated 2nd March 1856, it appears that one 
Kashi Nath Upadhyaya, alleging himself 
to be a servant of Durga Kumari, stated:— 
"My employer has only a brother-in-law, 
Darga Prasad Singh, who lives in com- 
mensality with her as her next heir, and, ex- 
cept the said Durga Prgsad Singh, there is no 
other -rightful heir who could look after 
the estates, etc. Therefore, my employer 
has this day appointed the said Durga Prasad 
Singh to look after the estates and *manage 
the Court, and village affairs, and after- 
wards she will make him her mukhíeir and 
the maltk of the entire estate with all 
powers. I have, therefore, come by the 
order of my employer to give information.” 
This entry, it will be observed, is in conflict 
swith the alleged statements in the petition 
of objection already referred to. On the 5th 
November 1868, Durga Kumari broughta suit 
against her co-widows and Darga Prasad 
Singh for recovery of possesfion of two-thirds 
of the property, of which she alleged she had 
been dispossessed at the instigation of Darga 
Prasad Singh. The latter in his written 
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statement took objection thgt the suit was 
undervalued as the taluk Chakai (now said 
to be worth ten lakhs) was worth two lakhs 
‘and the two ghatwalt estates Rs. 50,020; and 
that the claim for confirmation was not 
-entertainable, as one-third of the property 
.was not in the possession of the plaintiff. 
‘He then claimed the estate on the ground 
hat he was a member of a joint Mitakshara 
family with the last holder. No mention 
was* made of custom. The co-widows set 
up an ekrarnamah by which all three widows 
were to remain in possession, and they 
declared that, with the consent of all of 
them, Durga Pfasad had been installed on 
“the gaddi and was about to have his name 
registered when the plaintiff left the house 
at the instigation of a servant, 
Ablad Pandey, who is mentioned in the 
eighth para. of the plaint in this suit. In 
these suits both Nagar Singh and Harnath 
Singh intervened, claiming to be entitled to 
possession jointly with Durga Prasad, as 


alleged to have been admitted by him in the - 


petition for mutation of names to which we 
have referred. They denied that he had 
been installed as Tikait. The Court, by its 
judgment dated 28rd March 1869, holding 
that the plaintiff’s title to sue as heir was 
established, stated that the next question 
was whether Durga Prasad was joint in food 


and estate with the plaintiff's hushand and 


as such entitled to succeed by survivorship. 
The Court found that he was not so joint, 
‘and also that he had not received tilak from 
the widows 
bind the plaintiff The suit was, therefore, 
decreed. On appeal to the High Court 
the decree was, on the 5th January 1870, 
affirgned. 

This Court then found that tke estate 
was not held jointly. It pointed out that 
the appellant had attempted to give evi- 
dence that there wasa family custom exclud- 
ing females, but it disallowed the raising 
of that issue asit had not been pleaded. 
Subsequently, Durga Prasad brought a suit 
on 25th December 1870, for possession, 
. alleging the custom of lineal primogeniture 
excluding females. This suit was dis- 
missed by fhe Subordinate Judge as res 
judicata, on the 29th December 1871, and 
the judgment was affirmed by this Court 
on 6th June 1873. This Court then held 
that no family usage or kulachar, either 


named. 


and that (he ekrar did not 


excluding females or giving the preferential 
right of succession to direct descaudants or 
the eldest male heir, had been proved. It 
also held that the prior decision as between 
the parties established that the plaintiff 
had never bsen joint in estate with the 
last proprietor. An appeal was preferred 
by the present appellant’s father against 
the” decision of this Court to the Privy 
Council, which dismissed the appeal on the 
17th May 1878. The judgment of the 
Judicial Committee deals with two claims 
of the then plaiutiff, the first being his 
claim to succeed to the estate on the death 
of Garbh Narain on the ground that the 
latter’s mother was not entitled according to 
the Mitakshara law and the custom of the 
family to succeed as heiress of her son, and 
the second claim being for a declaration that 
a deed (one of those attacked in this suit), 
which he had executed in favour of an 
ancestor of the present respondent, ‘was 
void as against reversionary heirs. 
The Judicial Committee, without going into 
the facts, held that the first claim was res 
judicata. As regards the second claim the 
Judicial Committee, also without going into, 
the facts, refused, for the reasons stated by. 
them, to grant a declaratory decree with 
respect to the deed executed in favour of the 
present appellant’s ancestor. Their Lordships, 
while abstaining from expressing any opinion 
on fhe findings of the High Court, stated, 
that they left it open to all parties thereafter 
to raise the question as to the family custom 
set up by the plaintiff and that their decree 
would not be res judicata as to the first and 
second issues of fact. 

From about this date until 1907, when 
Tikaitni Durga Kumari died, the latter held’ 
undisputed possession of the property. The 
question of prior possession will ba dealt with, 
hereatter. After her death, and on the 6th 
March 1908, this suit was instituted chal-° 
lenging the validity beyond her interest of the. 
alienations mentioned in the plaint. Para- 
‘graphs 17 and 18 of the pleadings expressly 
base the plaintiff's title on the existence of au 
alleged family custom of lineal primogeniture. 
À title is not pub forward based on the 
existence ofa joint Hindu Mitakshera family 
and, therefore, on the passing of the property 
by survivorship to the plaintiff. The Sub. 
ordinate Judge does not deal with the ques. 
tion whether the plaintiff was joint with the 
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‘last holder, but has held that, apart from the 
evidence and on general principle, the plain- 
tiff is entitled to succeed, and, secondly, that 
the evidence establishes the ‘existance of the. 
family custom set up in the plaint. The. 
title of the plaintiff having been thus estab- 
lished, the Subordinate Judge has held that, 
subject to what is hereafter stated, the exis- 
tence of legal necessity for the loans and pri- 
vate alienations in question has not been prov- 
ed, nor had it been proved that the appellant's 
ancestor acted upon inquiry made in good faith 
and representations reasonably believed as to 
the existence of such necessity ; and that the 
widow’s interest only passed by the Court- 
sale at which the appellant’s ancestor purchas- 
ed two-annas share of the estate in dispute. 
The exception above-mentioned to this finding 
is that the lower Court-has held that Rs. 
2,800 out of the consideration for the first 
kabala was for legal necessity and that the 
appellant was entitled to a charge upon the 
estate for the sum of Rs. 38,134 5.4 in respect 
of the transactions mentioned in the conclud- 
ing paragraphs in this judgment. It is not 
nécessary now to gointo this matter, to which 
we will recur in dealing with the .cross- 
objections, The Subordinate Judge, therefore, 
decreed possession to the first plaintiff (the 
claim of the other plaintiffs being disallowed) 
subject to payment of thé: sums mentioned. 
Against this decision the defendant Maha- 
rajah has appealed and the two questions we 
have to determine are, as we have already 
said, firstly, whether the first plaintiff is the 
heir-at-law and so ‘entitled to maintain the 
suit, and, secondly, if so, are the transfers 
which he impugns, binding on the inheri- 
tance ? 

Upon the first point ib is admitted that 
the result of the reported decisions is that, 
-where impartible property passes by survivor: 
ship from one line to another, it devolveg not 
on the co-parcener nearest in blood, but on 
the nearest co-parcener of the senior line. 
But it is contended that, in order that this. 
rule should be applied, there must be a joint 
family upon which the principle of survivor- 
ship may operate. It is conceded that, if the 
family were joint and the property impartible 
and the claim of the plaintiff had been based 
on co-parcenary, then in that case the plain- 
tiff would be the heir-at.law. But it is con- 
tended, in the first place, that the plaint bases 
the plaintiff's title on family coustom and not 


on the ordinary law ‘applicable loa Mitakshara. 
joint family, and, secondly, that the first. 
plaintiff's father was nob én fact joint with. 
the last male holder and that the decision of 


the High Court (5th January 1870),in Darga | 


Kumari’s suit of 1868 that the estate was not 
held jointly is res gudicota. It is then con- 
tended that the plaintiff's case must depend 


on the proof of the alleged family custom* 


which he asserts, that on failure of such proof 
the suecessiop would be governed by the. law 
relating to succession to separate property,, 
and that on the facts the first plaintiff is in 
this case excluded. e 

If, then, the plaintiff establishes the family 
custom alldyed, or if he is not precluded 


from ' Stablishing and does establish that, 


his father was joint with the last male 


holder, then he establishes his. title to sue., 


If, on the other hand, the family custom is 
not proved and the plaintiff is precluded 
either by res judzcata or by his pleading from, 
showing (or if not so precluded) does not 
show, that the family was in fact joint, then 
he fails to establish’ his title. There was no, 
issue in the lower Court as to jointness. 


Learned Counsel for the respondent has, how- ` 


ever, substantially placed his case on the 
proof of the alleged custom. The first issue, 


therefore, ig whether the family custom has. 


been proved. 

It is admitted that the family is governed 
by the Mitakshara. Though the judgment. 
of the lower Court states that ib was also 
admitted that the property was impartible 
and that succession*was governed by custon, 
it has been sought to be contended here that, 
no family custom could or did exist in the 
family. Itis said that the estate was origi-, 
nally a ghatwali tenure, which in 1779 ‘was 
settled ih mokarari after resumption, the 
date of which'is not known. It is. argued, 
therefore, that no custom could exist, as the 
estate then first came into the family as 
prior thereto it was merely attached to the 
office of ghatwal. and did not belong to the 
family. It is contended that, the origin of 
the éstate being thus known, no ancient cus- 
tom could be proved. The plaintiff in' his 
deposition stated that Chakai was originally, 
ghatwalt, though now and from aficient limes. 
a zemindari. He says “he does not know 
how long ago it was, ghaiwah.” The Col- 


lectorate vubakari of September 1878 (Ex- 


hibit R. R.), describes . Har Narain as a 
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ghatwal, and gives the date ef settlement of 
the estate, 
Narain as ghatwal, bat there were ghatwalis 
obher then Chakai. From the judgment of 
the High Court of 6th June 1873, it appears 
that, though the case was argued on the as- 
sumption that the estate was originally ghat- 
walt, the Court was of opinion that part only 
*of the property was ghatwali. Apart from 
the,question whether this evidence is suffi- 
cienb to establish that the Chakaj estate was 
originaly ghatwali, with the consequences 
flowing therefrom, we are of opinion that, 
though this*isea case of ejectment, ib is 
not open to the appellants to say that the 
custom of impartibility did not exist. 

The whole of the previous litigation as- 
sumed it. In their judgment of 17th July 
1878, the Privy Council say that the property 
must be taken to be joint ancestral pro- 
perty, although impartible. The written 
statement of the Maharajah in the previous 
litigation assumes the custom of impartibility, 
though he alleged that this custom had refer- 
ence solely to the sons of the hody of the 
deceased proprietors. The plaint in this 
suit alleges the custom, and the written 
statement does not deny impartibility, but 
the rule of inheritance according to lineal 
primogeniture, No issue was raised on the 
point now argued, and the evidence was not 
directed to it. Had this been done, it would 
have been necessary to inquire as to which 
properties were ghatwalz, and then whether 
any property was Qriginally held by the 
family, which was not %hatwali. If such 
were the case, thé family custom might, even 
if there had also been ghatwalts, have operat- 
ed as regards such other properties, and, 
if it*so operated, it would have als» governed 
the succession of the ghaíwali properties 
after resumption on re-settlemeht. The point 
taken by the appellant would only be made 
out, if ib were shown that the family never 
atany time possesséd any property, other 
than ghatwali tenures, in respect of which 
the alleged custom could have existed and 
upon which it could have operated. Ft is 
true that the plaint refers only to Chakai, 
Nowdiha and Chandwari as the immoveable 
properties *f the family. But this state- 
ment is made merely as regards the state 
of affairs at the date gf the death of Fateh 
Narain in 1863. Farther, we must accept 
the recorded statement in the judgment that 


The documert speaka of Har’ 


the impartibility of the estate waa admitted. 
It cannot be impartible except by custom. 
We hold, therefore, that the estate was an 
impartible estate governed by the Métukshara 
law and custom. The next question is, there- 
fore, whether, beingimpartible, the rule of suc- 
cession to it is by lineal or ordinary primo- 
genjture. The oral evidence on this point is 
all one way and is given by the adult mem- 
bers of the family, an agnate, the guru and the 
family priest, and as to the custom of similar 
gaddis in this part of the country. It is 
supported, for what ib is worth, (for it is to be 
observed that the Court held the witness not 
competent in examination-in-chief) by the 
evidence of the defendant’s witness Jayjay- 
ram Ray, who in cross-examination spoke to 
the custom of succession. All classes of 
persons have been called who might be sup- 
posed to know of the custom. It is to be 
here observed that the remaining property 
which belongs to the estate, is now in the. 
sole possession of the plaintiff, and ib is nob 
to besupposed that he would be permitted 
to retain such sole possession unless there 
were such a custom as that to which these 
witnesses depose. . lb was set up as far back 
as 1870, though not expressly referred to in 
the, litigation immediately preceding this 
date. No instance of collateral succession 
has been proved, the succession of Loke, 
Naxain and Dharam Narain being of lineal, 
and not collateral, succession. Such in- 
stances would, no doubt, have strengthened 
the evidence; but they are not absolutely 
necessary, particularly where as here the dis- 
pute is not bebween members of a family as 


to what its custom is, but between the family . 


on the one hand and a stranger. The Sab- 
ordinate Judge has adverted to, portions of 
the oral evidence which did not appear to him 
satisfactory bat, notwithstanding this, he has 
accepted that evidenca as substantially trae. 
We do not think that he has done so merely 
because (as argued) he considered that the 
eevidence spoke only toarule which, apart 
from such evidence and according to the re- 
ported decisions, would govern the cise. 
The evidence, being as it is, wholly unre- 
butted, we accept it. As regards the hold- 
ing of the estate after the death of Fateh 
Narain by the three widews and not by the 
eldest, the explanation given is that this was 
by agreement among the widows. Garabh 
Narain then succeeded, and, on his death, 
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Durga Kumari took, not as widow, but as 
heiress of her son, ib not being established 
that there was any rule excluding females. 
The. chief objection which has been urged is 
based on the petitions of Nagar Singh, Har- 
nath Singh and Durga Prasad. As regards 
the two former, we find, that in the previous 
suit, the High Court (6th June 1873), re- 
fused to place any reliance on these petitiéns, 
which were not filed in that suit until 6 
months after the evidence was closed and in 
fact only the day before the Subordinate 
Judge gave judgment ; nor can we rely there- 
ou. Neither Nagar Singh nor Harnath Singh 
were parties to this*suit in which they inter- 
vened with their petitions with the object 
apparently of supporting the then plaintiff’s 
case. 

The allegation in the previous suit was 
that Nagar Singh had colluded with the 
plaintiff. The petition states that the peti- 
tioners had an equalright with Durga Singh, 
and that the latter had admitted this in & 
petition in the case for mutation of names. 
As regards the latter petition, it was sug- 
gested during the" course of the argument 
that the words "and Nagar Singh and Har- 
nath Singh the cousinse etc., of the said 
Tikait’ have been interpolated. Reference 
has been made to the use of words “say 
right,” “harass me" and "justice done to me,” 
which must, it is said, refer to Durga Prasad 
alone. Standing by themselves, the words 
used are, however, ambigious, being capable 
of being translated in the plural. It is said 
that the words "your servant (fidwi) tbere- 
fore begs to file this petition” indicate the 
singular. This, however, may be explained 
by the fact that it was Durga Prasad alone 
who was filing the petitior. ‘This case of in- 
terpolation should have been put in the evi- 
dence. We, however, sent for the original 
document and have inspected it. It does not 
appear to show any sings of interpolation 
and appears, on its face, to be genuine. But 
it is not easy to see how it came to be made ; 
for, if the estate were impartible, Durga 
Prasad, Nagar Singh and Harnath Singh 
could not all be entitled. The two either 
excluded Durga Prasad, or he them. Fur- 
ther, Parasnath was equally entitled, if they 
were. Nor is it apparent why, if Nagar and 
Harnath weré objecting, they did not them- 
selves petition. And, if Durga Prasad was 
protecting his rights, why did he go out of 


his way to bring "n the alleged rights of 
others. Next, if he were in fact setting up 
these others as entitled with himself, his other 
statements are inconsistent with stich an as- 
sertion, For this petition of Durga Prasad is 
dated 21st May, 1863, and from the proceed- 
ings of the Collectorate less than two months 
later, datedthe 3rd July 1863, it appears that 
he had stated, not that he and the others weree 
jointly entitled, but thatthe nearestrelation be- 
came the heir, and that he was the hdir. Tt is 
a singular circumstance that within so short a 
period two such different cases should have 
been setup. The alleged statements in the 
petition ave further inconsistent with the in- 
formation given at the Police station on the 
9nd March 1866, to which reference has al- 
ready been made. While ib may be admitted 
that this petition of Durga Prasad goes, for 
what itis worth, against the plaintiff's case, 
it is by no means sufficient to outweigh the 
other evidence. 

We hold, therefore, that the family eustom 
alleged has been proved, and that the plain- 
tiff'8E title has been established. We, how- 
ever, may here point out that, even if the first 
plaintiff’s title had not been established, we 
have, a8 parties to the suit, the person who 
would admittedly, on failure of the proof of. 
his title, hgve been entitled to succeed and 
were joint plaintiffs with him. These per-. 
sons have released their rights (if any) in 
favour of the first plaintiff. It has been held 
that these documents did not operate as ton- 
veyances. If they did so operate, then the first 
plaintiff's right to sge is established notwith- 
standing failure to prove hiseown right of suc- 
cession. If they did not so operate (though 
under the circumstances it is not necessary to 
determine the point), then we should have. 
been dispesed, in order to do justice in the 
case (fer further litigation by the co- plaintiffs , 
to assert theip title would be barred), to ac- 
cede to the application made to us that, in the, 
event of our holding that the title of the first, 


` plaintiff had not been made out either in his, 


own right or by virtue of the alleged transfer. 
to himself, we should act under the provisions. 
of Order XLI, rule 33, of the Civil Procedure 
Code, or (if that rule be held to be inapplic- 
able) that the co-plaintiffs (Tirbhupan's sons) ` 
might have leave to appeal against the ‘dec- 
ree. If, asis admittedly the fact, one or, 
other of the plaintiffs is éntitled by succession 
it does not seem to us to be right that the 
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suit should be dismissed bechuse the first of 
the plaintiffs alone,had failed to matse out a 
title, particularly when, as the result of our 


80 holding, the right of the co-plaintiffa (who, -=f one Bhanjan Bhagat pending in 


if the first plaintiff were not joint with the 
last male holder, would, on failure of the 
first plaintiff's case, ba entitled) was thereby 
barred. It is, however, unnecessary to pur- 

*sue this point further as we hold on the evi- 
dence that the first plaintiff and not Tirbhu- 
ban's son, is, by virtue of the family custom 
he has established, entitled to succeed to the 
estate. " 

The title of the first plaintiff having been 
thus established, we proceed to deal with the 
question whether the transfers by or through 
Durga Kumari bind the estate, of which he 
is the heir. The transactions which are im- 
pugned in the suit are as follows:—On the 
5th September 1870, Durga Kumari sold 
6-annas of taluk Chakai to the appellant’s 
ancestor for Rs. 85,000. The recital to the 
kabala states that large sums of money were 
owing on mortgages to the appellant’s ances- ` 
tor and to one Saheb Ram Ray and other 
bankers. The former mortgages which are 
in evidence, are dated the 20th October 1868, 
llth April 1869, llth August 1869, 22nd 
December 1869 and 11th April 1870, for the 
sums of Rs, 8,025, Rs. 5,000, Rs. 5,009, 
Rs. 8,000 and Rs. 10,000 respectively, mak- 
ing in all Rs. 36,025. These mortgages recite 
that money was required to defray debts due 
to mahajans, Government revenue, a decree 
due to Lala Darshan Wal, expenses relating to 
ghatwali cases in the Sudder Court and Privy 
Council, and, to meet personal necessary 
expenses. On these mortgages, at the date 
of the conveyance, there was due Rs. 40,670- 
15-00 the appellant’s ancestor the Maha- 
raja Sir Jaimangsl Singh Bahadur, for 
principal and interest. The balance, which 
was paid in cash, went, it is said, to discharge 
debts due to the other creditors. The se- 
cond transaction, dated the 5th September 
1876, was a sale in execution against Durga 
Kumari. This and the third transaction, a 
conveyance, dated the 4th October 1877, are 
connected with others which Durga Kumari 
had with one Nawab Lutf Ali. The latter 
had lent tô Durga Kumari the sum of 
Rs. 47,000, on three mortgages, dated the 
24th March 1871, 2nd June 1872 and 4th 
February 1873, fcr the sums of Rs. 10,000, 
Rs, 20,000, and Rs: 17,000 respectively., 


Thess mortgages recite that money was re- 
quired to meet expenses of litigation in the 
suit brought by Durga Singh, the case 
the 
Calcutta High Court, a decree due to Musam- 
mat Thakurani Ananda Koeri, monies due 
on bonds to one Madho Singh and Raja 
Lifanand Singh in respect of High Court 
costs in a litigation relating to mahal Now- 
diha, etc., and necessary expenses. The 
Maharajah gave the mortgagee a letter of 
security in respect of these mortgages. Eg 
parte mortgage-decrees ware obtained on these 
mortgages, two of which were subsequently 
set aside, but decrees, dated 17th January 
1876, were passed on the re-hearing against 
the mortgagor and personal decrees against 
the guarantor. Two-annas of the taluk was 
then sold in execution and the Maharajah 
purchased this share on the 5th September 
1876, for the sum of Rs. 11,170. As this 
saledid not satisfy the Nawab’s mortgage- 
decrees, in respect of which it is alleged 
about Rs. 55,000 remained unpaid, Durga 
Kumari on the 4th October 1877, sold 4- 
annas of the same taluk to the Maharajah for 
the sum of Rs, 56,000, which, in terms of the 
mortgage, was to be returned by the lender 
for the satisfaction of the Nawab’s claim, 
These payments. are shown in the appel- 
lant’s account books (Exhibits M, N, 0). 
These transactions disposed of 12-annas of 
the taluk to the Maharajah. The remaining 
4-annas was disposed of as follows :—On the 
9th June 1879, Durga Kumari executed in 
favour of the Maharajah’s benamidar a 
mokarart lease of the remaining four-annas, 
and thereafter,on the 5th February 1881, 
sold for Rs. 8,000, the maldkana or pro- 
prietary, right to the Maharajah, who thus 
became proprietor of the whole 16-annas of 
the taluk. The mokararit lease recites the 
reasofis for its execution to be that Durga 
Kumari was a parda-nashin, who could not 
make proper arrangements for management 
and collections that she had always to borrow 
money to pay Goverrment Revenue, and that 
she was in need of money to pay rent to 
Rajah Lilanand under a mokurari held by her 
under him. The reasons for the subsequent 
sale of the malzkana are stated tobe a debt 
on account of rent in arrears in respect of a 
mahal held under Rajah Lilanand, a debt due 
in the execntion case of one Man Singh, 
other debts, and expenses of pilgrimage. As 
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regards one of the mouzas of the #aluk— 
Tinghara—it appears that Durga Kumari on 
the 26th November 1870, made a brahmolt ir 
ofit in favour of one Ahlad Pandey. As this 
was subsequent to the conveyance of the 5th 
September 1870, the transaction was operative 
only to the extent of 10-annas, but thereafter 
Ahlad Pandey got from the Maharajah the 


remaining 6-annas. The entire 16- 
annas was then sold to the appellant 
on the 20th June 1897. The case as 


regards this for the respondent is that Durga 
Kumari could not emake the gift, so that 
Ahlad Pandey took nothing and conveyed 
nothing to the appellant. The appellant 
contends, that if his transfers stand good, 
then he is entitled in any event to 6-annas of 
the mauza andis not affected by the facts 
that his ancestor permitted Ahlad Pandey to 
retain possession of that portion. The pro- 
perty conveyed in lakhiraj brahmoitar is stab- 
ed in the deed executed in 1870 to yield a 
profit of Rs. 150a year. Jt will be observ- 
ed that Durga Kumari thus borrowed be- 
tween the years 1870 and 1881 a sum exceed- 
ing Rs. 1,60,000 and had during the last 
year alienated the most fubstantial portion 
of the estate, the remaining properties being 
of comparatively insignificant value. It isfor 
the appellant to establish either that there was 
legal necessity in fact for these large borrow- 
ings or that from sufficient inquiries made 
he honestly believed that there was such 
necessity. It has been argued that the 
cnus upon the appellant is lightened by 
reason of the lapse of time. But lapse 
of time does not affect such a matter 
except in so far as it might give rise 
to a presumption of acquiescence or save the 
appellant from adverse inferences arising from 
the scanty proof offered. In the present case 
there was admittedly no acquiescence. On 
the execution of the first mortgage in favour 
of the Maharajah in 1868, Durga Prasad 
objected. This hedid again on the execution 
of the first conveyance in 1870, and he subse- 
quently brought a suit which went to the Privy 
Council, challenging its validity. In his peti- 
tions, dated 22nd October, 1868 (Exhibit 27) 
and 15th October 1870 (Exbibib 26),he alleged 
that there was no necessity. These objec- 
tions and the suit should have put the 
Maharajah fully on his guard, the more 
particularly as had been pointed out by the 
Judicial Committee in the suit of 1870 


a 
that the evidenc8 was very conflicting as 
to the necessity for even the first conveyance. 
The Maharajah then lent the money aud: 
purchased the properties at his own risk 
and-should have taken care to obtain and 
preserve proper evidence of legal necessity, 
if it existed. The appellant has not even 
in this suit produced all the evidence which 
might have been produced, such as his 
collection papers. And, even if hehad,it. 
would not agail him unless such evidence 
were sufficient 4o establish the fact, the 
onus of proving which is, undoubtedly, upon 
him. The state of affairs as regards the 
property at the death of Fateh Narain (and 
much the same state of affairs prevailed 
at the death of Garabh Narain) was as 
follows :—The lower Court has found,—and 
this has not been contested before us,—that 
the allegation that a large sum in cash. 
was madeover to Durga Kumari, has not 
been made out. The immoveable properties 
consisted of talus Chakai and two ghuéw ilis, 
Nowdiha and Chandwari. The first pro- 
perty was of an area of some 28 square 
miles and 61,981 beghas. According to-the 
evidence of the appellant’s witness, Choa- 
Lall, there were about 830 to 32,000 bighas 
of jungle and hill country. The parties 
are at varfance as to the income derived 
from the immoveable property. The evi- 
dence shows that each of the ghatwalis. 
yielded an income of about Rs. 2,000; that 
is Rs. 4,000 from the two. According to 
the appellant's evidence the income of 
Chakai must have been about Hs. 8,000.. 
His witness Choa Lall says that 6-annas 
of the property was sold to the Maharajah 
for Rs. 85,000 at thirty years’ purchase. . 
This gives an income of Rs, 2,833 for” the 
6.annas and Hs. 4,720 for the 10-annas, 
or Rs. 7,533 for the whole. This would 
make the total rental about Rs. 12,000, 
and would show that the income tax return 
at Rs. 8,000 was an under-valuation, apart 
from the fact that income tax would not 
be „payable on kamat land cultivated by the 
proprietors. For the respondent it is con- 
tended that the income from the immove- 
able property was over Rs. 24,009. Ib is 
urged, in the first place, that it js not 
likely that thirty years’ purchase would 
be paid for ‘property in the hands of a 
Hindu widow alleged to be out of possession, 
and that fifteen or twenty years’ purchase 
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would be the proper figufe, which would 
make the rental of 6-annas Rs. 4500 and 
of the whole 16-tnnas Rs, 12,000. In 
addition there is evidence that there were 
several khamars and the income derived from 
kamat land 5 or 6,000 rupees a year. Then, 
it is said, income was derived from 
phalkar, bankar, etc. The plaintiff has pro. 


“duced a jamabandi of Chakai for the year 


12%. This shows a total jama of Rs. 
18,755-1-0. The appellants allege it to be 
a forgery. Ifit were, it is¢not likely that 
the jamd woyld have been limited as stated 
in the document. The witness Nundo Lall 
says that it is the writing of his father, 
who was in the employ of Durga Kumari. 
His evidence is, no doubt, in many respects 
unsatisfactory, but we are not prepared to 
say thatitis false when he speaks to his 
father’s writing. For the document is in 
general accord with the oral evidence, and 
(this we consider important) the appellant, 
though admittedly in possession of evidence 
which, if produced, might show it to be 
false, has not produced such evidence. 
is now in’ possession of the entire property 
and has been in possession of 6 annas since the 
year 1870; but he has not produced his col- 
lection.papers and no reason has been given 
in the evidence why he has not done so. 
The explanation given in argument, that it 
might be that the Maharajah was nob willing 
to disclose the increased value of the property 
is in part at least disposed of by the evidence 
of Choa Lall, who saysthatjhe jamabandi as 
regards the 6-annag has only slightly increased 
by 400 or 50Q rapees since the purchase by 
the Maharajah.  Hisoral evidence that the 
income of the 6-annas is only Rs. 2,000 is 
opposed to his evidence that Rs. 85,000 was 
paid for it on the basis of thirty . years’ pur- 
chase. Ram Prasad Singh, whoig stated to 
know the income, is not called, and no expla- 
nation is given of, this or the nonpro- 
duction of the collection papers. In Exhibit 
R. R, à Collectorate rubakar of 4th Septem- 
ber 1876, the kham or gross produce .of 
Chakai is stated to be Rs. 6,717-8 41. This 
figure, which is said to have bsen derived 
from the proprietors’ jamabandi papers, is so 
greatly. below the estimate of the amin 
(Rs. 87,088-6.81) as not to be reliable, though 
the latter may beanover-estimaté. The income 
tax was, no doubt, assessed in 1870, on an in- 


come from zemindart df Rs. 8,000. Apart from. 


He. 


the possibility of under-valualion of income, ib 
appears from a Government Resolution (Cai. 
cutta Gazette, p. 768, Jan.-June, 1869) that 
deduction was allowed for Government Re-- 
venue, for collection charges, and for interest 
payable on mortgages. The assessment would 

also not include profits, not being rental, 

arising from kamat land. The conclusion at 

“which we arrive, is that the income has been 

under-valued in the appellant’s argument 
and that it amounted at least to Rs. 18,000 

odd, as stated in the jamabandi, if it was 

not more. But then it jp said that, what. 

ever was the income of the estate Durga 

Kumari was kept out of possession from 

either 1865 or 1868, until the conclusion’ 
of the litigation in the Privy Council in 1878. 

Particular stress is laid by the appellant on: 
the evidence of the plaintiff's own witness, 

Gur Prasad Upadhayaya, whoin cross-examin-' 
ation stated that Durga Kumari got possession ` 
8or 10 yearsafter the death of Garabh Narain, 

that is, in 1873-5, and that during litigation’ 
no collections were made. This evidence 

falls short of establishing the case that posses- 

sion was not had until the decisión of the 

Privy Council in 1278. It does not appear 

to us to be reliable in itself, and itis not borne 

out by the other evidence in the case, includ- 

ing that of the appellant’s own witnesses, Gur 

Pragad Upadhyaya is the family purchzt of the’ 
Tikaits of Chakai and was called to prove the 

alleged family custom. In cross-examination, 

he spoke tothe question of possession. His 

evidence is vague and that of a person, who 

does not appear to have competent know. 

ledge on the point, and it is at variance 

with that given for the defendant, who relies 

on it. 

The facts, as regards possession, %ppear to 
be as follows: On the death of Fateh Narain 
on 18th April 1863, his widows appear to 
have Been in possession. They applied for 
registration of their names in April 1863, and 
Durga Prasad’s objection thereto was over. 
ruled. When the posthumous son Garabh 
Narain was born in July 1863, he became 
entitled to the estate and during his life-time 
there was no subject-matter for dispute. He 
died in April 1865. After his death (when 
exactly, is not quite clear) disputes arose, and 
some time before November 1868, Durga 
Kumari left, or was driven out of, the family 
dwelling-house and went to Nagri, and on the 
5th of that month she instituted a suit against 
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her co-widows and Durga Prasad. According 
to the plaint in that suit she was in posses- 
sion of one-third of the property. This was 
denied by Durga Prased. The findingin that 
suit was that she was in possession of that 
share. Judgment was given in her favour in 
the lower Court on 23rd March 1869. This 
decree was confirmed by the High Court on the 
5th January 1870. On the 5th September of 
the same year, she sold 0-annas of taluk Chakai 
to the Maharajah. In January 1871, writ 
of possession was taken out. By the pur- 
chase, the Maharajah became a co-owner 
with Durga Kumari in undivided shares. 
Whatever may besaid as to the difficulty 
of Durga Kumari, a Hindu widow surrounded 
by hostile relations, getting possession, there 
can be no question but that the Maharajah, 
a powerful local zemindar, could not have 
been kept out of the enjoyment of an estate 
of which he had purchased a 6-annas share. 
There are other circumstances apart from 
recitals in documents, upon which great 
stress should not be laid. Durga Prasad’s 
suit in 1870 alleged, that he had been 
ousted from possession by Durga Kumari. 
In the bond executed by *Durga Kumari in 
favour of Sidhnath in 1874, the executant 
purported to make over possession. eHe 
attempled to take it but failed. If, bow- 
ever, she had not been in possession, she 
could not have prevented it. In 1873 
application was made for partition of the 
estate. The partition proceedings went on 
during. 1873 and 1874, and show that collec- 
tions were being made. Grants were given 
to Durga Kumari’s Pleaders in payment of 
their fees, and also to Ahlad Pandey. There 
js no record of Civil or Criminal proceedings 
as regards possession. According to appel. 
lant’s witness Choa al, Durga Kumari 
obtained possession of 16-annas of the pro- 
perty, 8 or 16 months after getting the decree 
dispossessing Durga Singh and Lalit Kumari, 
having previous to suit been in possession of 
one-third, though in re-exmination he qualifies 
this statement by saying thatthe possession 
was nominal only. If the Maharajah was in 
possession of his undivided share, then we 
think his vendor must have been. If he was 
not in possegsion, his books and papers could 
have been produced to show that no collec- 
tions were made. Itis not, however, likely 
` that the Maharajah, who was the purchaser 
(it is said for full value) of 6-annas of the 


e 
property in 1870,9 was or could have been 
kept ont ọf possession; nor is it likely that he 
remained content with a merely nominal 
possession. The conclusion at which we ar- 
rive, is that, though the possession of one- 
third of the estate between 1868 and 1870 
may have been precarious, possession 
was oblained about the year 1870 both 
by Durga Kumari and her vendee, the 
Maharajah. Then, as regards debts, these 
are said to baof two kinds, ancestral debts 
incurred by Yoke Narain and Fateh 
Narain and amounting to Rs. 35 to 36,000 
and debts due to bharnadars gr Asufructuary 
mortgagees, which are said to have amounted 
to not less than Rs. 20,000 besides decretal 
amounts. The debts of all kinds due from 
the estate on the death of Fateh Narain are 
said to have amounted to Rs. 60,000. The 
proof as to both classes of debts and, generally, 
as to legal necessity practically rests on the 
evidence of the witness Choa Lal. We may 
say at once that we cannot accept this witness’s 
evidence. He was a servant of both the former 
Maharajah and Durga Kamari, whose service, 
itis alleged, he entered with a view to fur- 
thering the Maharajah’s designs on the estate.. 
Ahlad Pandey was also a servant of both 
parties and is alleged to have been the chief 
instigator of these transactions, so far as 
Durga Kumari was concerned. Choa Lall is 
now a servant of the appellant, and he gdmits 
jn cross-examination that he will lose his 
service if the case goes against his master. 
His evidence is put forward to prove practical- 
ly the whole case fn this issue. Apart from 
the question whether’ the ‘witness is telling 
the truth as he believes it (he has been dis- 
believed by the Judge), he himself stated 
that the evidence given by him as te the 
alleged “necessity for the loans was given 
after looking’ into the bonds and that previous 
to that he Had no recollection. Further than 
this, he admits that he entered into the service 
of Durga Kumari only some 5 or 7 days before 
she left the family -dwelling-house at.a time 
when he was, as we have stated, also a ser- 
vant of the Maharajah. The only documen- 
tary evidence (and that the Judge has accept- 
ed) isa decree infavour of Kirat Chand for 
Rs. 2,800. As regardsthe recitals in the five 
bonds in favour of the Maharajah, there are 
general statements that debts are due to 
mahajans, but, with the exceptions noted, it 
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pose the alleged debts avere incurred, their 
amount, or the names of the creditors. The 
debt of Darshan Lall (mentioned ¢a the bond 
of 25 Cheyt 77) appears from the petition of 
the creditor not to have been an ancestral 
debt. The conveyance of the 6-annas men- 
tions the name of Saheb Ram Roy but there 
isno documentary evidence of his debt, 
though it is said, he obtained a decree. This 
absence of details in the recitals is the more 
remarkable in that the evidence for the defen- 
dant is that the Maharajah made due inquiry 
and in the course of the $nquiry demanded 
documentayy evidence; that lists were prepar- 
ed, which wer made over to him but are not 
forthcoming, and that details were written in 
his rokar books, which are not produced. 
The mortgage-bonds of Lutf Ali Khan do not 
mention ancestral debts. No doubt, in the 
suit of Durga Prasad, Durga Kumari, in her 
written statement, alleged that her husband 
had died, leaving debts to the extent of 
Rs, 60,000, but this statement was made 
at atime when her conveyance to the 
Maharajah wasbeing impeached andin sup- 
port of it ina joint defence by herself and the 
Maharajah, the purchaser. Beyond the ex- 
istence of the decree in favour of Kirat Chand, 
we hold that the existence of the alleged 
ancestral debts has not been establised. 
Then, it is said, that certain bharnas, or 
usufructuary mortgages, were paid off. The 
evidence of Choa Lall, the defendant's 
witness, is that some of these were re- 
gistered and that the Maharajah demanded 
that, when paid off, they should be returned 
to him. No bhgrne or copy of a bharna has 
been produced, and no explanation has 
been given of this circumstance. Although 
it,is alleged, that large portions or the 
whole of Chakai were in pogsession of 
bharnadars, no mention of bharna is to be 
found in any of the bonds or conveyances 
executed, except the alleged bond in favour 
of Sidh Natk Singh, the subject of the 
cross-appeal. But if there were such 


debts, the recitalin this bond is contrary’ 


to the evidence that all these debts, were 
paid off prior to 1670 by moneys borrowed 
from the Maharajah. According to the 
witness Ghanshyam Pandey, Ahlad Pandey 
got back all the mortgages. This man had 
been, as was Choa Lall, in the service of 
the Maharajah. ‘Bhough ‘the evidence is 
that the Maharajah required these documents, 


he is unable to say whether Ahlad Pandey 
made them over tothe Maharajah. In this 
connection we may observe that Choa Lall 
says that, on being asked for a loan, the 
Maharajah made inquiries by “asking 
creditors, seeing papers, as well as copies 
of decrees. As to the decrees in execution, 
inquiries were made by asking the mahajan 
dtorree-holders, and about instituting Civil 
suits Pleaders and Mukhttars were consult- 
ed." Except, however, as stated, no such 
decree-holders have been called or papers 
or decrees produced. We hold that the 
existence of these bharnas has not been 
established. Then, it ® said that expenses 


„were incurred in the litigation relating to 


the ghatwals. There is no evidence what 
the litigation was, what stage it had reached, 
what expenses were incurred, or what was 
reasonably required. That 13 or 14,000 
rupees were paid for obtaining a mokurarz 
settlement of the ghatwali mehals depends 
on the testimony of Choa Lall alone, 
who says that, of this sum, Rs. 7,000 was 
paid away in bribes to Rajah Lilanand’s 
amlahs, Rs. 4,000 to Raja Lilanand himself, 
and Rs. 2,000 to his son. Though the 
bribes would not, of course, so appear, the 
payment to the Rajah should appear in the 
mokurart deed. But this has not been 
produced. We cannot rely on Choa Lall's 
evidence alone, either as regards this matter 
ot the alleged necessities of Durga Kumari, 
Then, it is said that the expenses were 
incurred in the course of the litigation which 
took place between Durga Kumari and 
Durga Prasad. That there were such 
litigations is a fact, and expenses must 
have been incurred. But itis not sufficient? 
to establish these two. facts. It must be 
shown that the expenses could not have 
been’ made from the income of the estate, 
that they were reasonable, and what they 
were. The evidence is of a very vague 
character and practically depends on Choa 
Lall, whose testimony we agree with the 
Subordinate Judgein not accepting. Choa 
Lall says that 6 to 7,000 rupees was 
spent in Durga Kumari’s suit in the 
lower Court and 8 to 9,000 rupeesin the 
High Court: that 8 to 9,000 rupees was 
spent in defending Durga Prasad’s suit in the 
lower Court and Rs. 20,000 in the High Court, 
There is no evidence as to expenses incurred 
in the appeal to the Privy Council, There 
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is no documentary evidence in support of 
these vague statements, and such 
evidence -as there is available shows that 
they are not correct. The appellant’s 
own witness, Tarini Prasad, states that 
Durga Kumari's cost of litigation in the 
two suits at Bhagalpur must have ex- 
fended to 2,000 rupees. As regards Pleader’s 
fees, the decree of the Subordinate Judge 


"ofthe 23rd March 1869, in the first suit, 


shows that two Pleaders appeared for the 
then plaintiff, whose costs were Rs. 1,935-9. 
Two Pleaders appeared on appeal to the 
High Court, where the costs allowed were 
Rs. 188.2.4. The degree in the second suit 
is not on the record. Two Pleaders appeared 
in it for Durga Kumari, and these same 
two Pleaders with another appeared for the 
Maharajuh, who was a co-defendant. The 
defence was a joint one, and, if Durga 
Kumari had been properly advised, she 
would have left the Maharajah, who was 
the party really interested, to fight the 
case. In the High Court the same 
‘Gounsel and Pleaders appeared for both the 
Maharajah and Durga Kumari. The evi- 
‘dence of Choa Lall as regards the Pleader em- 
ployed appears to be untrue. He mentions 
some names which are not tô be found in the 
documents, and says that Gopal Babu was a 
Pleader for Durga Kumari and received R$. 
120 a day, whereas therecord shows that he 
was a Pleader for Narain Kumari. Even jf 
this witness were trustworthy, we should have 
considered his evidence to ba, under the cir- 
cumstances, too vague. 

Apart from this, the moneys alleged to 
have been barrowed from Lutf Ali for the 
purposes of litigation (the legal necessity for 
which has not been proved) were admittedly 
obtained in the first instance by the Maha- 
rajha's own servants and brought to his-resi- 
dence at Pashanda. It is,no doubt, alleged 
by Choa Lall that it was there made over to 
Durga Kumari. But this we are not dispos- 
ed to believe. The Maharajah was interested 
himself in the second suit, in fact the only 
party jnterested, and he had given his per- 
sonal security for theloan. Itis not likely 
that it was made over to Durga Kumari, who 
might then have refused to part with it and 
left the Maharajah to find the funds for the 
litigation which impeached his purchase from 
her. Under these circumstances, it was fur- 
ther incumbent on the Maharajah to show the 
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disposal of the money over which: we think 
he kept control. Ij i$ possible that some pòr- 
tion went towards the expensés of Durga 
Kumari : But what portion does not appear, 
and no accounts of the costs of the litigation 
are produced, 

As regards Bhanjan Bhagat’s litigation, no 
decree or other papers are produced. What 
was the amount of the decree or costs is not 
stated. 

Then some vague evidence is given as to the 
expenses for wages of servants and living ex- 
penses of a quite valueless character. The 
argument on this head is merely speculative. 
The living expenses have been fixéd at 250 
rupees a month, though no one has said so, 
and the total estimate on this head is depen- 
dent on the asSumption that Durga Kumari 
was out of possession till 1878, amatter with 
which we have already dealt. It appears to us 
to be quite clear that the defendant has failed 
to establish legal necessity, in fact, for the 
transactionsin suit. As regards the mokurart, 
learned Pleader for the appellant admitted in 
appeal that he could not support it or the 
subsequent sale of malikana in so far as the 
conveyance was concerned, but he claimed to 
be entitled to a charge for the sim of Ra. 
8,000, which, he says, he actually paid for the 
malikana. Of this sum Rs. 6,000 is al- 
leged to haveebeen paid to one Manrup under 
a decree though the particulars of his debt 
are not proved, arid the evidence givén on this 
pointisof a conflicting and unsatisfactory 
character. The balance of Rs. 2,000 is said 
to have been taken to meet litigation expen. 
ses and expenses of pilgrimage. What liti- 
gation expenses doés nôt appear, and as this 
was in 1881 when the litigations Spoken to 
were all over anda very considerable sum 
had, it is said, been received for the sante 
alleged purpose the evidence does not appear 
to be true. We hold that the defendant- 
appellant is not entitled to any charge on this 
account. 

“As regards the purchase at the auction-sale 
án 1876, the sum paid was Rs. 11,170, though 
the proper price was at least Rs. 28,000. The 
sale-certificate has not been produced. There 
is nothing to show thatthe Maharajah pur- 
chased more thar a life-interest. The decree 
was a decree of the Patna Court and the pro- 
perty was in Monghyr. Jt was a money- 
decree passed in Patna on the ground that 
the money was re-payable in Patna. We 
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hold that this Court-sale was not binding on 
the plaintiff. ® 

Lastly, as regards the brahmottar gift to 
Ahlad Pandey made ' ‘for the purpóse of pro- 
pitating malignant planets.” The value of the 
property so dealt with appears from Hxhibit 
P., by which it was sold to the Maharajah in 
1897, to be Rs. 11,000. The grantee was not 
a purohit of Rajbansi Rajputs but of Sndras, 
and he appears io havecome over to Durga 
Kumari from the employment of the Maha- 
rajah with a view to securing her property 
for the latter. The gift was ‘made almost 
immediately after she had s6ld 6-annas to the 
Maharajah «y ho had his eye on the property, 
and apparently ii was Ahlad's reward for 
having arranged the sale. From the jama 
kharach (Exhibit 7a—7d) of the Maharajah it 
appears that the latter paid the fee for the 
registration of the deed of gift. Sahebram, a 
connection of Ahlad, living with Durga 
Kumari, is also shown by the same accounts 
to have received a reward of Rs. 1,000. 
Though Tikaitni had at this time power of dis- 
posal over only 10-annas, the other 6-annas have 
ing already been disposed of to the Maharajah, 
the latter ratified the grant as regards his 6- 
annas. Choa Lal was a witness to the 
deed of gift; so also was Sarman Pandit, to 
whom, shortly after, another deed of gift 
is made likewise “for the propitiation of 
maligant planets.” It has been contended 
that the deed of gift to Ahlad Pandey was 
for a pious purpose, and that a Hinda widow 
may alienate small portions of the estate 
for such a purpose even though not condu- 
cive tothe spiritua? welgare of the deceased 
husband. We need ngt discuss the law on 
this point “as, on the facts, we are of 
opinion that, even ifthe gift to the agent 
of ethis lady had really been made for the 
purpose declared in the document, she was 
net, regard being had to the value of the 
property, entitled to alienate it. It is to 
be observed that she did this at a time 
when (according to the appellant) she was 


in such poor circumstances that she had. 


had to sell 6-annas of the estate to re-pay 
her borrowings. We have ourselves. held 
that no necessity has been established to 
justify the sale. In no case, under the 
circumstanges, was this gift justified so as to 
be binding on the reversioners, 

We hold that no legal necessity i in fact has 
been proved and we flow pass to the question 


whether the Maharajah is protected by the 
inquiries he is alleged to have made. It 
appears from the evidence that the Maharjah’s 
property surrounds on all sides that in suit 
and that he had a mind to purchase the latter. 
This is the evidence of his witness Choa Lall. 
When troubles arose in the respondents’ 
family, we find servants of the Maharajah 
going over to, and taking employment with, 
Dirga Kumari, These persons were, in fact, 
purporting to serve two masters. They or 
some of them go over with their mistress to 
the Maharajah to borrow money on the 
security of the property which the Maharajah 
wished to purchase. The departure of Durga 
Kumari from the famify dwelling-house is 
followed by the first Bond of 20th October, 
1868. In November of that year she filed her 
suib alleging that she had been dispossessed 
of two-thirds of the property only. A decree 
was obtained in four months, and the litiga. 
tion was concluded in 14 months. Shortly 
thereafter, Durga Prasad brought his suit, 
This litigation went on till 1878, and 
during this time all the transactions in 
suit took place except the mokurari. The 
result of this was that the lady, in the 
course of defending her husband’s estate, 
was deprived cnttrely of its most valuable 


possession. After the first of the transfers 
to*the Maharajah, Ahlad Pandey and 
others appear to have been rewarded. 


Though we do not rest our judgment on this 
point, we doubt whether Durga Kumari 
knew what was being done by Ablad 
Pandey in her name. The Judge has found 
that the full price was paid for the first 
conveyance, and, if this be so, good value 
was given for the conveyance of 1877; and, 
this circumstance-is relied on to show that 
the Maharajah was buying the inheritance. 
This, though a circumstance in his favour, 
is obviously irsufficient by itself; for 


otherwise every transaction with a Hindu * 


widow for full value would be valid. On 
the other hand, an obviously insufficient sum 
was given for the mokurari at atime when 
there was admittedly no litigation. Even 
according to the appellants’ estimate, the in- 
come ofa 4-annas share of Chakai would 
be worth 15 or 1,600 rupees, yet the rental’ 
was only 500 rupees, of which half was pay- 
able for Revenue. Then, shorjly afterwards, 
even that is taken over from Durga Kumari 
for Rs. 8,000, of which only Rs. 2,000 ig 
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said to have been paid in cash. This pro- 
perty, according to the appellant's own 
valuation (as set upon the first 6-annas 
sold), was worth Rs. 56,000. The purchase 
of the 2-annas at the auction-sale in 1876, 
was also very much under-value. In the 
result, by these various transactions the 
Maharajah, who in the evidence is stated 
to have been a clever man of business, 
obtained possession of the whole of the 
estate, which was in the centre of his own 
property, and which he had all along a mind 
to purchase. It is necessary to refer to these 
circumstances both as bearing upon the 
question of the likelihood and the nature of 
the inquiry made and because it has been 
represented on the appellants’ behalf that 
the Maharajah only came forward out of 
motives of kindness to assist a persecuted 
woman, and with the same object gave his 
personal security for loans made for expenses 
of a litigation in which he was the party 
really interested. Nextly, it is to be generally 
observed that the Maharajah was from the 
very commencement pnt on his guard that 
the next reversioners challenged the validity 
of his transactions with Durga Kumari. The 
evidence as to his alleged inquiry is as 
follows: Madho Singh says that the Maharajah 
did not make inquiries through him or in his 
presence, but that Ahlad Pandey used to give 
lists of the expenses required mentioning the 
purposes for which they were required. Thase 
lists were.all with the Maharajah, bub after 
execution of the documents “were not cared 
for.” Mosaheb Lall says that the Ma- 
harajah inquired of Ahlad Pandey and 
Ghanshyam, who were hisown servants, and 
* of Durga Kumari; thathe did not make any 
other inquiry at any other place, and tbat 
he did not consult the heirs. Inquiry should 
be of the creditors and heirs, not merely of 
debtor, who wants to borrow and as regard 
whom the question arises of the right, to 
borrow. This evidence is obviously in- 
. sufficient. Joy Ram Ray, moreover, con- 
tradicts it and says that besides inquiry of 
the servants mentioned, including Choa Lall, 
Durga Kumari’s father and several others 
were consulted. Ghanshyam says that 
inquiries about the creditors were not 
made of the creditors themselves, but of 
Ahlad Pandeyeand that list and accounts were 
given to the Maharajah which have not been 
produced. In this conection we may men- 


tion that the evidence is that money for 
maintenance was dent on chittas and purjahs 
which werp put before the Maharajah but 
which algo have not been. produced. Tarini 
Prasad, the retained Pleader of the Maharajah, 
states that he was not consulted. Choa Lall, 
in general conformity with the rest of his 
evidence, carries the case further than all the 
other witnesses. He says, contrary to the 
other evidence, that the Amlas of the Maha- 
rajah were sent {to make inquiry and that 
inquiries were made of the creditors" them- 
selves. Papersand copies of decrees were 
inspected. Decree-holders were consulted, as 
also Pleaders and Mukhtears, These docu- 
ments are not produced, nor are any of the 
creditors examined, nor are the decrees recited 
in the bonds He says, further, that the 
Maharajah himself personally made inquiry. 
If this witness were a trustworthy one, we 
should be disposed to say that he gave evi- 
dence as to what he thought must have been 
done and not as to what he personally knew 
had been done. But we do not believe his 
evidence for the general reasons already stat- 
ed and, further, because it is not in accordance 
with the rest of the evidence on this point. 
We agree with the learned Subordinate Judge 
in disbelieving the defendant’s evidence on 
this part of the case. He has not, in our 
opinion, established that hemade a sufficient 
or bona fide inquiry and that he did all that 
was reasonable to satisfy himself of the ex- 
istence of the legal necessity alleged. 

We now proceed to deal with the cross-ap- 
peal. 16 relates to the sum of Rs. 38,134-5 4 
upon the condition & payment of which the 
property in suit has been “decreed: to the 
plaintiff. The learned Subordinate Judge 
has considered that the appellant is entitled 
to a chargeon the estate for this sum. The 
facts on tĦis point are as follows: Durga Ku- 
mari, on the 30th January 1874, executed a 
mortgage in favour of one Sidh Nath Singh, a 
son-in-law of Durga Prasad. Hight-annas of 
taluk Chakai were mortgaged for one lakh. 
Of this sum it is alleged, that Rs. 35,000 was 
advanced. Sidh Nath attempted to take pos- 
sessidn and brought rent suits against cer- 
tain tenants, but failed. Having occasion to 
borrow money himself Sidh Nath executed a 
mortgage in favour of the bankere Dhunput 
Singh. By this mortgage he mortgaged this 
bond and other .properties. Dhunput Singh 
brought a suit against Sidh Nath and got 
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himself appointed Receiver therein. © As such 
Receiver, he, in 1892, brotghta suit against 
Darga Kumari and the Maharajah (who had 
then acquired and was in possessiofi of 16- 
annas of the property) to recover the morey 
alleged to be due on mortgage to Sidh 
Nath. At this time, as already stated, 
the whole of 16-annas of Chakai was with 
the Maharajah, and Durga Kumari had no 
‘ginterest therein. The suit was contested by 
the Maharajah, and Durga Kumari filed a 
"7 wrftten statement in which she stated that 
` Sidh Nath Singh had procured the bond from 
her by fraud. She denied? that she had 
received the sum of Rs. 35,000 or any 
sum whatever. Dhunput Singh, however, 
obtained a decree against the Maharajah, 
who then appealed to the High Court. In 
this Court the case was compromised upon 
the terms of the Maharajah taking over 
Sidh Nath’s bond in consideration for the 
sum of Rs. 38,134-5-4, paid by him to Dhunput 
Singh. Under. these circumstances, the 
Subordinate Judge has held that the payment 
by the Maharajah must be held tə be one 
that benefited the .estate, althcugh he- 
then made it to protect his own interest. In 
80 holding, the Subordinte Judge was, we 
think, in error. The Maharajah was 
at the most (if he .was that) an assignee 
of SidhNath’s bond. That being ys, itis not 
sufficient to show that the Maharajah paid. 
Dhunput Singb, butit must be shown that 
Sidh Nath lent the money, and that he 
lent it for purposes of legal necessity. The 
payment by Maharajah can only be said 
to have benefited the'estate if Sidh Nath’s 
mortgage was valfl and’ for legal necessity. 
I£ Sidh Natlt had himself sought to enforce 
the mortgage against the reversiouer after, 
thee widow's death, .he would have had 
to prove legal necessity. There is no, . 
evidence of such necessity. On the con- 
trary, the Maharajah’s own evidence negatives 
the possibility of its existence, because 
the reason given as to the necessity in 
Sidh Nath's bond are debts. which, accord- e 
ing to the appellant’s case, had been already 
paid off. The result, therefore, is that «the, 
appeal of the Maharajah is dismissed with. 
costs, and the respondent’s cross-objections, 
except as toeKirat Chand’s debt (Rs. 92,500), 
succeed with costs. - 
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PUNJAB CHIEF COURT. 
MaraiMONIAL Case No. 8 or 1910. 
April 22, 1911. 
Present;—Sir Arthur Reid, Kt., Chief Judge, 
Mr. Justice Rattigan and 
Mr. Justice Chevis. 
P— PETITIONER 
versus 


P—RESPONDENT. 

Divorce—áAdultery on the part of wife— Proof —Birth, 
of child 830-338 days after the date of last access— 
Legitimacy— Evidence Act (I of 1872), s. 112. 

There is no inherent impossibility of a gestation of 
880 or 838 days. A child born during the continu- 
ance of a valid marriage 330-333 days after the 
husband last had accesto his wife is legitimate. 

The mere fact that the wife had given birth to a 
child 380.333 days after the husband last had access 
to her is insufficient to prove adultery on the part of 
the wife, where there is no other evidence in support 
of the charge of adultery. 


Case referred by the Divisional Judge, 
Ambala Division, with his No. 2494-G., dated 
the 86h October 1910, under section 17 of 
the Indian Divorce Act, 1869. | 

Mr. Balwant Rat, for the Petitioner 

Mr. Grey, for the Respondent. 


sudgment.—this case comes before 
us under section 17 of the Indian Divorce 
Act, 1869, for confirmation of the decree of 
the Divisional Judge of Ambala (acting 
as the District Judge for the purposes 
of the Act), dated the 23rd September 
1910. 

The learned Judge, whose decree for du 
Solution of the marriage subsisting between 
the petitioner and the respondent we are 
asked to confirm, has held that the adultery of 
the respondent with some person unknown is 
established from: the fact that the petitioner, 
the husband of the respondent, had admitted- 
ly had no access to his wife for a period 
of at least 830 days prior to the birth of 
a male child. The petitioner admits that 
he had connection with his wife on, the 
night of the 25th April 1909, and left her 
the next day, and the wife in her plead- 
ings admits that her husband had no access e 
to her after the 29th April 1909. It is 
also a fact beyond all dispute that the 
wife gave birth to a male child on the 
25th March 1910. The parties are clearly 
hostile to each other and we see no reason 
to distrust these admissions on the ground 
of collusion. The cage has been contested 
strenuously throughout the proceedings in 
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the Court below pud also ‘iu this Court, 
and we are satisfied that the parties are 
not in league for the purpose of deceiving the 
Court. “We accordingly. accept it as an 
established fact that the husband had no 
access to his wife after the 29th April 1909 at 
the latest. The child was born on the 25th 
March 1910, or some 330 days after the date 
when the husband, according to the wife, last 
had access to her. There is absolutely ro* 
evidence on the record ta prove immorality, on 
the part of tbe wife, or adultery with any 
particular persqn. In his original petition 
the husband stated the above facts and added 
that hedid not know the name of the alleged 
adulterer though he had made efforts to dis- 
cover it. This was apparently not a true 
statement of’ the case, as his legal adviser 
subsequently admitted, that’ the petitioner 
had in fact made no efforts to discover the 
identity of the alleged’ adulterer. The peti- 
tion was filed in Court on the 21st May 1910; 
and the sole ground upon which the‘Court 
was asked to infer adultery on the part of the 
respondent was that “the petitioner could not 
possibly be the father” of the child who was 
born on the 25th March 1910. At a` later 
stage the petitioner asked to be allowed to 
amend his petition,as he had reason to be: 
lieve that the respondent had -committed 
adultery with ono W. Y. A, between 
January and March 1909 or thereabout. 
The petition was allowed to be'Įamended 
accordingly and the petitioner endeavoured 
tó substantiate his allegatións against the 
co-respondent but unsyccessfully, and the 
result was that on he 17th. September 1910 
the petitioner prayed to? be allowed to 
withdraw all charges against the co-respond- 
ent and tendered an apology to. the latter 
for imputations made against him. ‘The 
Court théreupon dismissed the caso as against 
the co-respondent and directed the petitioner 
to pay Rs, 600 to him as costs. Béfore 
proceeding, we may here observe that the 
adultery alleged to have been committed 
by respondent with Mr. A. is said to 
have taken place in Janusry, February 
or March 1909 and that, other considerations 
apart, the child born on the 25th March 
1910 would be even less likely to be the 
child of that person than of thé petitioner, 
who admits that he had connection witli’ 
his wife on the 25th April 1909. The : 
case against Mr, A. having been dismiss. 


. 
LI 
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ed as entirely without Aak, the 
charge of adultery against the respondent 
rests admittedly on, the bare fact'*thab she 
gave birth to a child 330 days (asshe alleges) 
or 338 days (as petitioner alleges) after the 
date when petitioner last had access to her. 
This is the sole ground upon which she 
is accused of adultery and it is admitted 
, that there is no other evidence to support 
that charge. The learned District Judge 
coftcedes that "a period of gestation of 
880 or 388 is not proved to %e medically 
impossible,” but he holds, devertheless, that 
adultery is established by reason of certain 
circumstances which tend to show that the re- 
spondent and her mother were not acting bona 
fide. These circumstances are as follows:—(1) 
There was regular correspondence between 
the wife and husband between April 1909 and 
March.1910, but not one word is to be found 
therein as to the wife being pregnant, until 
the telegram was despatched on the 25ih 
March 1910 announcing the birth of the 
child; (2) the birth of the child, had it been 
conceived in April 1909, should in the ordi- 
nary way have taken place in January 1910 
but no arrangements were then made for iis 
arrival; (3) the respondent and her mother 
would hardly have risked a long journey 
from Bareilly to Simla ata time when the 
birth of the child was already some six 
weeks overdue; (4) the Doctor who attended 
the respondent daring her confinement was 
not informed that gestation was very con- 
siderably protracted; on the contrary, he 
was led to ur.derstand tha there was nothing 
abnormal; (5) the answer sent by the re- 
spondent (p. 8) to her husband's telegram 
(p. 7) shows a guilty conscience. We might 
further add that the evidence of the said 
Doctor (Mr. Munrowd, Assistant Surgeon) 
is that the child weighed about 7 lbs. and 
appeared to be a normal 280 days’ child. 
These are all facts which throw very con- 
siderable doubt upon the honesty and truth 
of the respondent’s assertion that the peti- 
tioner is the father of the child. But the 
question remains whether, in the absence of 
any other evidence upon the point, we are 
justified in holding that the child is not the 
child of tke petitioner, simply because, 
jt was born 330 or 333 days after he had 
had access to his wife. Section 112 of the 
à Indian Evidence Act, 1872, provides that “the 
fact that any person was born during the 
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continuance of a vaild marriage between his 
mother and any mau, or within 280 days 
after its dissolution, the mother remaining 
unmarried, shall be conclusive proof thab he 
is the legitimate son of that man unless it 
can be shown that the parties to the 
marriage had no access to each other at any 
time when he could have been begotten.” In 
view of this imperative provision of law, 
we must assume that the child bəra on the 
25th March 1910 was the legitimate son 
of the petitioner, unless we are satisfied that 
he could not possibly have been begotten 330 or 
333 days before the dite of,his birth. Further- 
more, we cannot assume,in the absence of 
any other evidence, that the respondent has 
committed adultery, unless it is established 
that the child born 339 or 333 days after 
the petitioner and respondent last had access 
to each other, could not possibly be the child 
of the petitioner. 

Upon this question we must necessarily 
look for guidance to the views of Medical 
experts, and here we find a very considerable 
divergence of opinion. Taylor (Medical 
Jurisprudence, Volume 2, pp. 58, 59, 6th 
Edition) sums up the question ag follows: — Ib 
will be perceived from the conclusions drawn 
by Reid that he admits a variation of 23 
days, £.e, from 270 days (the shortest 
period) to 293 days, the longes$ known to 
himself from a single intercourse. There 
appears to be no valid reason why the vari- 
ation should not be even greater than that 
which is here assigned, and why the dura- 
tion of pregnancy might not extend oceasion- 
ally to 295 and even to 391 days, It is 
merely a question of individual experience. 
Anaccouchenr admitted a variation of 28 
days, and who had known gestation to be 
protracted to.the 298rd day after intercourse 
would hesitate to pronounce a child illegiti- 
mate merely because it had been born on the 
296th or the 800th day after the possible ac- 
cess of the husband. Duncan places his 
average from one set of cases at 275 days, and 
from another set at 278 days, bub he allows 
that gestation may be extended four weeks be- 
yond these limits. Taking the shortest period 
and adding toit 28 days, this would make 
a possible extension of gestation 303 days or 
43 weeks and 2 days. There tseno doubt a 
limit to gestation, but itis not in our power to 
fie it; hence we find obstetric writers of repute 
adopting periods which have no point of 
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agreement among themselves. Some stop 
short at 280 days; others, like Reid, fix 
the maximum yet known at 293 days. 
Murphy allows from his experience at 
least 394 days, and Metgs considers that gesta- 
tion may be continued to 12 months or 365 days 
(obstit, the science and the Article 1849, 
p.194). The fact is the term has not yet been 
fixed even approximately by medical scieuce; 
-hence in a disputed case, other circumstances 
must be 1 oked to in order to lead a Court of 
Jaw to a safe decision. st isat present hope- 
less lo reconcile the conflicting medical opinions 
which exist on the subject of duration of preg- 
nancy in the humamfemale. There ts, indeed, 
only one point on which all modern observers 
agree, namely, that the period cannot be limited 
to a certain number of days, but that it s liable 
to vartation according to circumstances but little 
understood." 

Wharton and Stills “Medical Jurispru- 
dence," which is a standard work in the Unit- 
ed States of America has the following re- 
marks on this subject:— If we estimate the 
duration of the gestation from the last coition 
we find six cases referred to in the last nam- 
ed article by Winckel, when the pregnancy 
lasted more than 300 days after coition. 
The cases are cited from Schlichting as 
follow:— 4 


“Days Days 


Length in Weight, 

Eod i odi centimetres. Grains. 
303 800 50 3650 
803 318 43 3:312 
312 290 53 3°000 
314 214 52 3:650 
320 315 54°5 4060 
334 944 °? 55 3'875 


“That these cases reported represent the 
“limit to which pregnancy may be protracted 
is improbable. There seems to be ng evi- 
dent reason why pregnancy should last 
384 days after coition, and not be protract- 
ed another day. Nor does the limit of pros 
traction after the cessution of the menses 
seem to be any more strictly limited; this 
same case of Schlichting exceeding the next 
longest quoted above by six days. A 
number of other cases of protraction of 
pregnancy “have been reported, some of 
them lasting over «stil longer periods of 
time, but there seems to be reason for 
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questioning the condition of the woman as 
to the other fectors bearing upon the 
estimate , of the duration. In  Tucker's 
Elements of Midwifery reference is made 
to two such cases, one lasting 365 days and 
the other 372 days; and Meigs cites one 
case of 420 days. Jaffe describes one of 
865 days in which the development and 
measurements corresponded to the length of 
protraction. Less probable cases have beens 
reported extending over 440 days, 476 days 
and 500 „days. The Legislation of 
Pennsylvannia has sanctioned one ‘year as 
the longest period of indulgence which the 
Jaw allows a married womgn* who has a 
child in the absence of her husband. If 
she cannot show that he wasin her com- 
pany or was within the Colonies between 
the eastern most parts of new Fngland 
and the southern most part of North 
Carolina within 12 months next before the 
birth of the child, she is deemed an 
adulteress under the 4th section of the 
Act of 1705." The learned authors sum 
up the conclusions as to the limits of 
variation as follows:— From the foregoing 
facts we can but come to the conclusion that 
though the normal period of gestation is 275 
to 282 days from the end of the last menses 
or 270 days from a single coition, the preg- 
nancy may be protracted to 334 days ofter 
coition or 914 after the menses.” From these 
extracts it is abundantly clear that there is 
no inherent impossibility of a gestation of 
330 or 333 days after covtion. The responde 
ent has sworn that her menses ceased about 
the 23rd April 2909 and reckoning from 
that, the period of gestation would, in 
the present case, be 336 days and bere 
again there is no inherent impossibility 
in the truth of her assertion that? tha 
petitionér is the father of her child. As 
there is admittedly no other evidence in 
support of tthe charge of adultery, we must 
hold that the petitioner has failed to prove 
that charge which is’ based simply and 
solely on the ground that he could not 
possibly be the father of a child who was 
borh 830—333, days after he last had 
access to his wife. Under section 112 of 
the Evidence Act we are bound to ‘assume 
that this child is legitimate,*unless it is 
proved that it could not have been begotten 
of him. We must, moreover, decline to 
accept as proof per se of respondent's adultery 
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the birth .of a child aftef the lapse of that 
period, unless it is shown that ib was 
inherently impossible for the petitioner to 
be the father of that child. In view of 
the medical authorities to which we have 
referred, we cannot hold that*there is any 


such inherentimpossibility. We fully admit. 


that. the case against the respondent is one 


gf grave suspicion and that the conduct of. 


herself and of her mother is strongly sugges- 
tiv® of "mala fides. But the-fact remains 
that as the child may be the Sffspring of 
the petitioner, we are compelled to hold that 
it is his childs and that the alleged protracted 
gestation of the” respondent is not a physical 
impossibility and, therefore, in itself no proof 
of adultery. . 


"We accordingly refuse to confirm the 
decree of the District Judge, which is héreby 
set aside, 

In view of respondent’s conduct. we do 
not think that the petitioner was without 
justification in instituting the present pro- 
ceedings and we, therefore, leave the parties 
to bear their own costs in his Court. The 
petitioner must, however, pay the respondent 
all -arrears of alimony pendente liie, as ordered 
by the District Judge up to date. 


Confirmation refused. 





(s. c. 13 Bom, L. R. 1161.) 
BOMBAY HIGH COURT. 
First Civit ApPEaL NG. 125 or 1905. 
April 10, 1911. 
Present: —Sir Basil Scott, Kr., Chief Justice, 

- and Mr. Justice Batchelor. 
DATTATRAYA VISHNU DHAMANKAR 
— APPELLANT 
versus 
V ISHNU NARAYAN DHAMANKAR— 
RESPONDENT. 

Hindu Law-—Joint jdmily property—Alienation— 
Mortgage by father—PFuther addicted to immorality and 
entravagance—Oonnection between loan and immoral 
enpenditure not proved— Mortgage binding on son— 
Debt—Personal debt of father—Sale of entire family 
estate—Discretion—Order for sale of mortgagor’s interest 
in the first instance. 

A mor tgage gxecuted by a Hindn father is binding 
on the son's interest in the property, where there is 
no evidence forthcoming to prove that the parti- 
cular loan was incurred for imgnoral purposes, 
although it is proved that the. father was addicted to 
immorality and extravagance. 
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Chintamanrav v. Kashinath, 14 B. 320 and Bhagbu 
Pershad v. Musammat Girja Koer, 15 I. A. 99;, 15 Ct 
717, followed. 

A decree for & personal debt of the father not 
illegal or immoral may be enforced by sale in execu- 
tion in his life-time of the entire family estate. 

Minakshi Nayudu v. Immudi Kanaka, 16 I. A. 1; 
12.M. 142, followed. 

Where a son undertakes that if, on his father’s 
interest in the family properties being put up for 
sale, the bids do not reach an amount sufficient to 
satisfy the claims of the mortgagee, he willagree that 
his interest as well as that of his father shall be put 
up for sale, the Court may in its disoretion direct that 
in the first instance. the interest of the mortgagor 
alone shall be put up for sale. 


First appeal from the decision of the 
First Class Subordinate Judge of Thana, in 
Sait No. 8 of 1904, 

Mr. Razkes, with him Mr. K. N. Koyajee, 
for the Appellant. 

Messrs. G. S. Rao and D. A. Khare, for 
the Respondent No. 7. 

Mr. M. M. Karbhari, for the Respondent 
No. 1. 

Messrs. G. S. Rao and P. B. Shingne, for 
the Respondenta Nos. 2 to 6. 

Judgment.-The plaintiff in this 
Suit prays for his half share in certain an- 
cestral properties upon a partition and claims 
a declaration that*incumbrances created by 
his father, the first defendant, by way of 
mofigage in favour of two sets of defendants, 
namely, the Rodes and Risbud, are not bind- 
ing as against him and on his share in the 
properties. 

The learned Subordinate Judge has held 
that the plaintiff is entitled to have his half 
share in the properties, described in the plaint, 
partitioned and put into his possession but 
subject to the mortgages created by Exhibit 
42, a mortgage of the. 14th of November 
1898 for Rs. 12,000 in favour of the Rodes, 
and Exhibits 25 and 36 being mortgages of 
the 20th of June 1889 and the 21st of June 
1896 in favour of Risbud for Rs. 9,712. 

The mortgagees in each case have filed suits 
to enforce their mortgages in consequence of 
the institution of this partition suit and by 
consent the evidence recorded in this suit 
is to be taken as evidence in the mortgage 
suits, 

The plaintiffs case is pub in this way: he 
says that the annual profits of the family 
properties amount to nearly Hs. 8,000 on the 
average and that the family expenses only 
absorb about one half of that income, and 
that any sums borrowed by the first defen- 
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dant upon mortgage cannot have been for 
family necessities’ but must have been for 
immoral purposes, such as the support of 
prostitutes and the expenses of matches and 
other tamasnas. 

. Thè learned Judge who has discussed the 
evidence with great’ care and thoroughness 
has come to the conclusion that certain sums 
were spent by the first defendant upon dhe 
. gupport of a prostitute named Jivi and her 
household and on jewelry and clothes for her, 
and in the expenses of famashas and other 
revelry, but he is unable to arrive at any 
conclusion as to the amounts which were 
borrowed from tle different creditors for 
these purposes. The amounts due upon the 
mortgages of the Rodes and Risbuds above 
referred to amount to upwards of Rs. 20,000 
but there is no evidence to show that any- 
‘thing like’ that ‘sum was spent upon such 
immoral purposes as have been described. ` 

“One witness, Ramchandra Vishnu Bhagwat, 
goes so far as to say that Ra. 6,000 was bor- 
rowed from Rode and a similar sum from 
Risbud and handed over to Jivi. But the 
Jearned Judge does not believe his evidence 
and we think there is good ground for the 
strictures which he passed upon it. Another 
witness, Vishvanath Gokhale, saysthatmoney 
was borrowed from Rede in small sums from 
time to time for Jivi, and the money was 
expended in the purchase of clothes from one 
or other of the morigagees. The learned 
Judge, however, characterizes his evidence as 
palpably false and we are not prepared to 
dissent from this estimate. 

The conclusion arrived at by the lower 
Court is that Jivi the prostitute was in the 
keeping of Vishnu for seventeen or eighteen 
years, that her sister Baji was also a 
prostitute and lived with her for about six 
or seven years, and-that during thé whole 
period of intimacy between Vishnu and Jivi 
he maintained her household at an expendi- 
ture which cannot have been less than Rs. 
400 a year, that it is also established that 
Vishnu was fond of tamashas and indulged 
in them at Jivi’s house ab his own expense, 
As is pointed out by Counsel for the appellant, 
an expenditure of Rs, 400 a year for seventeen 
years with simple interest at six per cent, 
would amount to half the sum due upon the 
mortgages. * The difficulty, however, which 
lies in his way is thah we have two sets of 
mortgagees and that it is impossible upon 


INDIAN OASES, 


[1914 


the eriden to asbariato: boss. advances. 
were applied for ¢he benefit of Jivi and the’ 
tamashas,e There is no dogumentary evidence 
to show that any sums were consciously. 
advanced by either of the mortgagees for, 
immoral purposes and there is evidence, 
that a considerable amount of money amount- 
ing, in the judgment of the Subordinate. 
Judge, to not less than Rs. 12,000 was bor- 
rowed for family ceremonies. It is also® 
proved that the first defendant wag a wan. 
in a leading gosition in the small town in which 
he lived who was obliged to indulge in a, 
certain amount of hospitality. The plaintiff 
and his father have greatlp added to the 
difficulty of ascertaining the objects of the 
various loans taken from the Rodes and 
Risbuds by suppressing the account books 
relating to the family affairs which it is 
conclusively established were in existence 
prior to the date of the suit, If- all this 
money had been borrowed from one money- 
lender upon mortgage, it might be possible to 
give some relief to the plaintiff, But, in the 
circumstances of this case, we do not’ think 
that he has been able to establish more than 
was established in other reported cases in 
which it has been proved to the satisfaction 
of the Court that the father who has execut- 
ed the mortgages was addicted to immorality 
and extrafagance, without any evidence being 
forthcoming of connection -between the 
particular loan and the immoral expenditure. 
As examples, we may refer to the case of 
Ohintamanrav v. Kashinath (1) and Bhagbut 
Pershad v. Musammat Qirja Koer (2). . 

It has, however” been argued on -behalf of 
the plaintiff that where property is transfer- 
red by way of mortgage to secure & present 
advance it is nob an alienation for an antece- 
ent debt and that, therefore, -the créditor 
cannot Claim that the interest of the son 
shall be applied to satisfy the debt of the 
father unle&s that debt is shown to have been 
incurred for family necessities. 

In our opinion, however, this question was 
finally decided, so fer as this Court is concern- 
ed, in the case of Ohintamanrav v. Kashinath 
(1) already referred to. In that case the 
plaintiff brought a suit against the son 
of the deceased mortgagor to recover the 
balance cf a debt due on a nfortgage bond 
by sale or foreclosure. The defendant plead- 

(1) 14 B. 820? 

(2) 15 I. A. 99; 15 C. n. 
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ed that the loan was contmoted without his 
knowledge and for immor&l purposes, and 
that hisshare in the mortgaged *property 
could not be held ahswerable for the debt. 
The Subordinate Judge awarded the plaintiff's 
claim and directed that the mortgaged pro- 
perty be sold. The decree was confirmed in 
appeal to the High Court. Sir Charles 
Sargent, in delivering the judgment, said: 
*' In Luchmun Dass v. Giridhur Ohowdhry (3) 
theeeffecis of the decisions in Girdaree Lall v. 
Kantoo Lall(4) and Suraj Bunsi v®Sheo Persad 
(5) were considered by a Fatl Bench of the 
. Caleutta High Court, and the Court held 
that the loan for*which the bond was passed 
by the father, as stated by the reference, was 
anantecedent debt within the contemplation 
of the proposition set out in Suraj Bunsvs 
case (5) and that (as shown by the first 
question referred) although ‘on the one hand it 
was not proved that there was any necessity 
for raising the money, nor, on the other, 
that the money was raised or expended for 
immoral or illegal purposes,’ the mortgagee 
was at any rate entitled to a decree direct- 
ing the debt to be raised out of the whole 
ancestral property, including the mortgaged 
property.” He then referred to the well- 
known passage in Musammat Nanomz 
Babuasin v. Modun Mohun (6) ; " Destructive 
as it may be of the princi iple of independent 
co-pareenary rights in the sons, the deci- 
sions have for some time established the 
principle that the sons cannot set up their 
rights against their father’s alienation for 
‘an antecedent debt, or agajnst his creditors’ 
remedies for their debts; if not tainted with 
immorality.” .Sir Charles Sargent then 
said that the Court agreed with the state- 
ment of the Court in Jagabhai v. Vijbukandas 
(7) that the effect of the Privy Council 
decision in Nanomi Babuasin’s case (6) was 

"that the father’s disposition of £he family 
estate, or a disposal of it under proceedings 
taken against the father alone, is made to 
affect the sons’ as well as the father’s 
interest, except so far as the son can establish, 
in 8 proceeding taken for that purpose, that 
the voluntary disposal was made under 
circumstances which deprived the father 


of the disposjng power or that the enforced 
(8) 5 D. 855; 8 C, D. R. 4 
(4) 1I. A. 821; 14 B. L. i 187; 22 W. R. 56. 
. (5) 6 I. A. 88; 5 C. 148; 4C. L. R. 296. 
(6) 18 I. A. L at p. 18; 130. 21. 
(7) 11 B. 37. 
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disposal was on account of an obligation to 
which the son was not subject.” 

The passage in Nanomi Babuasin’s case (6) 
above referred to does not in terms lay 
down a rule for cases in which the joint 
ancestral property has become the subject 
of a claim under a morigage by the father. 
It is regarded by the Privy Council in 
Bhdgbut Pershad v. Musammat Girja Koer 
(2) as adopting the principle laid down in 
Suraj Bunsi Koer v. Shoe Persad Singh (5) 
where the Court deduced from Girdharee 
Lall v. Kantoo Lall (4) the proposition that 
when joint ancestral property has passed 
out of the family either “ander a conveyance 
executed by a father in consideration of an 
antecedent debt or under a sale in execu- 
tion of a decree for the father's debt, his 
sons by reason of their duty to pay their 
father’s debt cannot recover that property 
unless they show that the debts were 
contracted for immoral purposes and 
that the purchasers had notice that they 
were so contracted. 

It is pointed outin Kishun Pershad v. 
Tipan Pershad (8) that the cases of Musam- 
mat Nanomi Babuasin v. Modun Mohun (6) 
and Bhagbut PersRad v. Musammat Girja 
Koer (2) do not lay down any rule in- 
consistent with or materially different in 
principle from earlier decisions of the 
Judicial Committee which were cited in 
argument before the Full Bench in Luchmun 
Dass v. Giridhur Chowdlhry (3), and that the 
decision of the Full Bench has been uniform- 
ly treated as binding in Calcutta in spite 
of the later Privy Council cases. The 
same remarks apply to Bombay except in 
so far as the relief awarded to the plaintiff 
mortgagee has not been confined to a mort- 
gage-decree against the father and a simple 
money-decree against the sons for the balanca 
unsatisfied on the sale under the morigage- 
decree As observed in Khalilul Rahman v. 
Gobind Prasad (9), the result of the Full 
Bench case seems to be that “debt” in the 
case ofa proceeding by suit means “debt 
antecedent to the institution of the suit” if 
it is necessary to have recourse to the canon 
in Suraj Bunsi's case (5). It is now establish- 
ed that a decree for a personal debt of the 
father not illegal or immoral may,be enforced 
by sale in exeoution in his life-time of the 


(8) 34 C. 735; 11 C. W. N. 613; 5 O. L. J. 569, 
(9) 20 C. 328 a5 p. 346, 
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entire family estate: Minakshi Nayudu v. 
Immudi Kanaka (10). 

The only difference between this and the 
Caleutta Court is one of practice. Shall the 
morigaged estate be sold as a whole in 
order that the proceeds may be applied in 
satisfaction of the debt or shall it be sold 
piece-meal, first the interest of the father 
and then, if the proceeds are insufficient, 
the interest of the sons? The advantage of 
the parties would, in most cases, we think, 
be best attained by a single sale. There 
may, however, be cases in which the Calcutta 
practice would be jhe best. 

We confirm the decree of the lower Court 
and dismiss the appeal with costs. 

In Appeals Nos. 126,156 and 127 of 1906, 
Mr. Coyaji on behalf of his client Dattatraya 
Vishnu Dhamankar undertaking that if on 
his father’s interest in the family properties 
being put up for sale, the bids do not reach 
an amount sufficient to satisy the claims of 
the mortgagees, he will agree that the 
interest of his client, as well as that of 
his father, shall be put up for sale, we 
order that, in the first instance, the mortgagees 
are entitled to an order for sale of the interest 
of the mortgagor in the family properties, in 
default of the satisfaction of the decree within 
three months, The mortgagees are entitled 
to interest atthe rate of six per cent. per 
annum on the mortgage up to the date of 
realization. With the above wmodifica- 
tion we confirm the decree of the lower 
Court. 

The mortgagees are entitled to add their 
costs of the appeals to the mortgage-debt. 

In Appeal No. 128 of 1906 we modify the 
decree of the lowers Court by awarding to 
the plaintiff interest at the rate of six per 
cent. per annum on Rs, 4,508-9-9 out of the 
amount decreed up io the date of realization 
and otherwise confirm the decree. Respond. 
ents Nos. l to 4to get their costs 'of the 
appeal, 

Decree confirmed. « 

10) 16 I. A. 1; 12 M. 142. 
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(s. c. 8 A. L. J. 1282.) 
ALLAHABAD HIGH COURT. 
Fiast Crvin Appeat No. 171 oF 1909. 
November 9, 1911. 
‘Present: —Mr. Justice Karamat Husain and ` 
Mr. Justice Chamier. 
HUKUM SINGH AND OTAERS—PLAINTIFF3 


— APPELLANTS 
versus 
KHUNNI LAL Anp onstens—DEFENDANTS— 
RESPONDENTS. . 


Specific Rel&f Act (I of 1877), s. 21 (a)—Agr Dad 
to pay money by instalments whether can be specifically — 
enforced—Adequate money compensation. 

An agreement to pay money by, instalments cannot 
be specifically enforced and compensation in money 
for non-performance of such agreement is an adequate 
relief. 


First appeal from a decree of the Addi- 
tional Subordinate Judge of Aligarh. 

Dr. "ej Bahadur Sapru (with him Mr. 
Rama Kant Malaviya, for the Hon’ble Mr. 
Madan Mohan Malaviya), for the Appellants. 

Dr. Satish Chandra Banerjee (with him the 
Hon'ble Mr. Moti Lal Nehru and Mr. Sarai 
Ohandra Ühaudhri, for Mr. J. N. Ohaudri), for 
the Respondents, 


Judgment.—tThe appellants in this 
case alleged that they and one Hardeo Das, 
brother of their grandfather, were members 
ofa joint, Hindu family, that the defendant- 
respondent, Khunni Lal, in 1886, executed 
two bonds in respect of the balance due 
by him in favour of Hardeo Das who was the 
managing member of the family. Hardeo Das 
died in 1900 or 1901, and the -appellant and. 
the second defendant Hotilal became the 
owners of the family basiness; that after’. 
the death of Hardeo Das theré were further 
transactions between the family and Khuuni 
Lal, and eventually, on November the 3rd, 
1906, if was found that Rs. 5,728 were due to 
the appellants by Khunni Lal, and on Novem. 
ber the 13th, 1906, Khunni Tal acknowledged 
that he was indebted to them in that amount, 
and he agreed to pay it in eleven instal. 
ments, the first to þe paid on Baisakh Sudi 
15th, sambat 1964, corresponding with May 
22nd, 1907, The appellants admitted in their 
plaint that the entry in their books, dated 
November the 13th, 1906, which they said 
was signed by Khunni Lal, was in fact an 
agreement and should have borne an eight- 
anna stamp., They, expressed their willing- 
ness to pay "the déficiency in the stamp 


duty and the penalty, and they prayed fo- 
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a decree for specific ‘performance of the 
agreement evidenced by the entry in their 
account-books ayd further redovery of 
Rs, 728, the amount of the first instalment, 
also for interest thereon, and for costs, 
Khunni Lal admitted that he had executed 
documents long ago in favour of Hardeo Das, 
but he had denied that he he had any further 
money- -dealings with the family of the appel- 
lants, and in particular he denied having 
signed the entry on which the appellants re- 
lied as an agreement and acknowledgment of 
indebtedness. The -Court “below held that 
the entry ín the appellant's books was au 
agreement, and should have borne an eight- 
anna stamp, and it levied the duty and, 
penalty accordingly. Jt held that the claim 
for the recovery of Rs. 742 was barred 
by limitation, and that the appellantg had 
failed to prove that Khunni Lal signed the 
entry in the books. Accordingly, it dismissed 
the suit. In appeal it is oontended that 
the Court below was wrong in rejecting the 
evidence adduced by the appellants to prove 
that Khunni Lal signed the entry in the 
appellant’s books, dated November the 13th, 
1906. The learned Advocate for appellants 
has taken us through all the evidence on 
thia part of the case. But, in the view 
which we take of the questiom of limita- 
tion, we think it unnecessary to express any 
opinion on the question whether it is 
proved that Khunni Lal signed the entry. 
There can be no doubt that Khunni Lal 
executed two bonds in 1886 in favour of 
Hardeo Das. What happened between that 
and 1902, is xt shown. -The appellants 
have prodüced books which show that in 
Katik, Sambat 1959, corresponding with 
1992, a debit balance of Rs. 3,649-8 0 
against Khunni Lal was brought forward from 
an old account-book which wag not produced 
at the trial, but seems to have leen tendered 
by the appellants after the Subordinate Judge 
wrote his judgment in this case. There are 
various entries at pages 52 and 53 of the 
appellant’s books which, if genuine, show 
that Khunni Lal acknowledged that he 
was indebted to the plaintiff in a cer- 
tain amount in 1959. The only evidence 
that Khurmi Lal signed the book in 1959 is 
the ‘statement of the  plaintiff-appellant 
Hukam Singh. Then we have an alleged 
farther acknowledgment by -Khunni Lal 
in 1961 that he was indebted to the 
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appellants in the sum of Rs. 4,800, in 
Sawon 1961. The evidence that Khunni Lal 
signed this acknowledgment is the state- 
ment of the  plaintiffappellant  Hukam 
Singh and the statement of the witness 
named Bakhshi Ram. But there is 
nothing to show the alleged acknowledg- 
ments of 1959 and 1961 relate to a debt the 
recovery of which was nob barred by limita- 
iion. As already stated, we know nothing 
of the transaction between the parties 
between 1886 and 1902. The alleged 
acknowledgment of November, 1906, :s, 
in our opinion, something more than an 
acknowledgment. It contains a proviso to 
pay Hs. 5,728 in 11 instalments, and the 
alleged signature of Khunni Tial is attested 
by two witnesses, Ram Bakhsh and Hukam 
Singh. But, even if this entry of November 
1906, is, as we think, a definite promise 
to pay, it cannot avail the appellants, for 
the promise, though in writing, is not re- 
gistered, and unless it relates to a debt, 

the recovery of which was not barred by 
limitation, if cannot be enforced, There is 
nothing whatever to show that any of the 
acknowledgments, or the promise to pay the 
debt in November 1906, related to debts 
which could have been recoverd. The claim 

of*the appellants is, therefore, plainly barred 

by limitation so far as it relates to the sum of 
Rg. 728. As to the prayer for a dercee for 
specific performance of the agreement of Nov 

ember 1906, it seemsto us that must be reject 

ed. Thecase clearly falls within section21 (a) 

of the Specific Relief Act It is a 
contract for the non-performance of which 
compensation in money is an adequate relief.” 
The only ease whichin any way helps the 
appellant’s contention that such a claim for 
specific performance cau be allowed is an 
American case, the report of which is not e 
available, in which it appears that a person 
was compelled to perform an agreement to 
give another promissory-note in-place of one 
which he had done away with, 

The 9th ground of appeal is that Musam- 
mat Janki, daughter of Hardeo Das, is not 
a necessary party, and that she should not 
have been allowed any costs in the Court 
below No one has appeared for her in this 
Court. She seems to hare @hrust herself 
into the case without any reason, and we 
do not understand why the Oourt below 
allowed her any costs. We allow the appeal 
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so far that we seb aside that portion of 
the decree of the Court below which allows 
costs to Musammat Janki. She will pay 
her own costs in both Courts. As against 
the remaining respondents the appeal is 
dismissed with costs. 

Appeal dismissed. 





(s. c. 10 M. L. T. 489.) 
MADRAS HIGH COURT. 
SgcoNpD Crvit Appeat No. 250 or 1906. 
; March 31, 1908. 
Present:—Sir Ralph Benson, Judge, and 
-Mr. Justice Sankaran Nair. 
A. P. PATCHAPERUMAL CHETTY— 
PLAINTIFF— ÀPPELLANT 
versus 
DASI THANGAM —DEFENDANT— 
RESPONDENT. : 

- Libel — Privilege of accused — Questions io witness— 

Notice—Statement made in reply. 
““ The defendant was accused of rioting by the plain- 
tiff's servant. When he was being examined, questions 
- were put to him whichimplied that the charge was 
hrought at the instigation of the plaintiff. And in 
reply to a notice sent by ,the plaintiff, the defen- 
dant acknowledged having made these imputations 
before: 

Held, (1) that the defendant was not liable for tho 
imputation s made in good faith in the questions pat 
to the witness. 

Trotman v.'\Dunn, 4 Camp. 211, relied upon. 

(2) That the defendant was entitled to reply to the 
notice sent to her and to state her reasons, such reply 
being privileged so long as it was confined to the 
matter in hand and was relevant. 

Second appeal against the decree of the 
Subordiaate Judge’s Court of Tuticorin in 
Appeal Suit No. 233 of 1905, presented 

eagainst the decree of the Court of the District 
Munsif of Tuticorin, im Original Suit No. 431 
of 1904, 

Messrs. K. Narayana Raoand G. Anaj* Rao, 
for the Appellant 

Mr. V. O. Seshacharzar for the Respondent. 

Judgment. This is a suit "for 
damages. The circumstances out of which 
it arose are as follows:—The defendant, a 
dasi, was accused of rioting by. a person 
who is admittedly a servant of the plaintiff. 
When he was being examined as a witness, 
the defendant instructed her Pleader to put 
certain questions to him which implied that 
the charge was brought at the instigation 
of the plaintiff on acgount of the ill-feeling 
which he entertained towards her, The 
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defendant repeated, these statements in 2 
reply to notice seat by the plaintiff to her; 
The defapdant claims priyelege. She also 
pleads the truth of her statements. 

The rule of Exglish Law that “no action of 
libel or slander lies whether against Judges, 
Counsel, witnesses or parties for words writ- 
ten or spoken in the ordinary course of any 
proceeding before any Court or tribunal re- 
cognised by law" has been applied, in this 
Presidency to Judges in Raman Ngyar ev. 
Subramanya dyyan (1), to witnesses in many. 
cases, see In the matter of “Alraja Naidu” (2) 
and the Counsel in Sullivan v. Norton (8). 
The principles on which this*rule is based 
would seem to apply also to an accused 
person as it ig essential to the administration 
of justice that those whoare protecting their 
own interests should be under no apprehen- 
sion 9f any proceedings from the opposite 
party. It has been held in Trotman v. Dunn 
(4), that if the words were used for the- 
purposes of defence, then a person is justified 
in using them. Jn this case the Judge has 
found that the questions were put in good 
faith. 

We are, therefore, of opinion that the 
defendant is not liable for the imputations 
made in the questions put to the witness. lt 
is further argued that the defendant is not 
entitled to claim privelege for the statements 
in her reply as they were not made in the 
course of any judicial proceeding. But the 
defendant s entitled to reply to the notice 

sent to her and to state her reasons; such 
reply, it has been held, is priveleged so long as 
it is confined to the matter,in hand and is 
relevant. The defendant in the present case 
did no more than acknowledge having made 
these imputations before. -The plaintiff can, 
therefore, only rely upon the words previously 
spoken and use this reply to prove that the 
imputations yere made. Ibis true that if 
the defendant had published this reply, she 
could not claim any privilege and the appel- 
lant contends that it is admitted by, one 
of the defendant's" witness that” one 
Neelgkanta Aiyer was aware of this reply. 
But we cannot allow the plaintiff to rely 
upon this fact as any such publication by the 
defendant was never alleged. On this point 

(1) 17 M. 87. s 

(2) 30 M. 222; 6 Cr. L. J. 130. 

(3) 10 M. 28 at f. 85. . 

(4) 4 T 211. 
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also we agros with - the -lower Appellate: 


Court, : . 
We, therefore, é dismiss the secand appeal 
with costs. - . 
Appeal dismissed. . 


; (s. c, 72 P. R. 1911.) : 
PUNJAB CHIEF COURT. 
Orvis APPEAL No. 1260 or 1910. 

May 31, 1911. 


Present: :—Sir Arthur Reid, Kr., Chief Judge, ` 


and Mr. Justice Johnatone: 
TAJA AND OTHERS— PLAINTIFFS- APPELLANTS. 


versus 
Musammat J ATTI AND OTHERS— DEFENDANTS: 
- — RESPONDENTS. 8 


~ Gustom—Alienation-—Gift to daughter and wife of 
‘ancestral land — Muhammadan Jats of mauza Tarag, 
Tahsil Isa Khel, District Mianwali—Riwaj-i-am—Lvi- 
dentiary value of later Riwaj-i-am. 

A gift of ancestral land by a sonless Muhammadan 
Jat of mauza Tarag, Tahsil Isa Khel, District Mian- 
wali, to his wife and daughter is valid" against “col- 
literals in the 5th degree. 

“A Riwaj-i-am of 1907 would presumably represent 
the custom of 1906 far more accurately than a Ríwaj-i 
am twenty or thirty years older. 


Appeal from the order of the Divisional 
Judge, Attock Division, dated thé 19th Taly 
1910. 

"Mr. Amar Nath, for the Appellants. 

Mr. Gokal Chand, for the Respondents. 


Judgment.—The sole question for 
consideration is whether e gift of ancestral 
land by a sonless Muhammadan Jut of mauza 
Tarag, tahsil Isa Khel, Mianwali, to his wife 
and daughter is valid against collaterals in 
the th degree. The daughters subsequently 
married. ~ . 

The lower Appellate Court has apparently 
treated Ali as common ancestor, Ali's. son 
Ahmad beingin fact the common ancestor 
of the donor and “the plaintiff-appellants, 
who are consequently in the 5:h degree not 
in the 6th. 

Both Courts below found that the giftewas 
valid. 

The Pleader for the appellants cited no 
authority aed only one instance. In that 
instance a Subordinate Court held that col- 
laterals in the 4th, oth and 6th degrees 


inherited in preferaiioe’ to daughters, 
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- The Pleader also reliéd on two extracts from 
the previous R?waj-i-am, stating that daugh: 
ters do nob take in the presence of near 
collaterals and that a gift can extend to one- 
third of the property only—no. authority or 
instance in support of the latter rule has been 
cited. 

It was further contended that the Riwaj. 
t.am of 1907 did not affect the gift of August 
1906, but this contention has, in our opinion, 
no force. The Riwaj-2-am of 1907 presumab- 
ly represented the custem of 1906 far more 
accurately than a  Hiwaj-i.am twenty or 
thirty years older. 

Counsel for the respo@dents relied on sec- 
tion 10 answer 11 of the Tribal custom 
of the District in which “all ‘tribes 
except Syeds are recorded as stating 
that a father can make a gift of the whole of 
his property to his daughter otherwise than 
as-her dowry whether he has or has not sona 
or near kindred without the consent of any 
one: on a decision in August 8th by a Munsif 
that-gifts by Will were looked on with favour 
in the tribe; on Khairu v.- Pattu (1) in’ 
which it ‘was held that | awdns of’ the 
Jullundur Tahsil allowed gifts by sonless 
‘proprietors to "daughters in the presence 
of collaterals in the 3rd .degree; and 
Abdul ans v. Sahib Jan(2)and Bholi v. “Man 
‘Singh (3) in wheth it was held that 
collaterals in cote 6th and 7th degrees 
among Chukan Rajputs, Hindu and: Muham- 
madan, did not exclude daughters, and 
that there was no general rule entitling 
‘collaterals, however remote, to exclude 
daughters. 

The Munsif’s case was compromised, and 
the Punjab Record cases have little bearing 
on the facts of the case before us. 

The Riwaj-c-am, however, supports the 
decree’ of the Courts below, and indicates 
that Muhammadan Jats have adopted the cus- 
tomg of Pathans, who allow gifts to daughters, 
and section 5, answer 10, of the Riwaj- 
i-am modifies, in the «case of Jats, the 

“Pathan rule, that daughters till marriage, 
exclude collaterals, who inherit up to the 
6th generation, in default of such daughters, 
to the extent that’ collaterals up to four 
generations only succeed in preference to 
married daughters and their descendants, : 

Q) 14 P. R. 1903. 
- (2) 5 P. R. 1908. E 
= (3).86 P. R. 1908.. 
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MAHADEY RAMOHANDRA 9. MAHADAJI MORKSHYAR. 


The plaintiff-appellants have, in our 
opinion, failed to establish their title and to 
show that the decrees of the Courts below 
are erroneous. 

The appeal fails and is dismissed with 
costs. 


Appeal dismissed. 


(s. c. 13 Ben. L. R. 1157.) 
BOMBAY HIGH COURT. 
Secoxp Civi, Arprean No. 80 or 1910. 
March 9, 1911. 

Present: —Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justico Heaton. 
MAHADEV RAMCHANDRA PATKAR-— 
APPELLANT 
versus 


MAHADAJI MORESHVAR PENDUL- 


KAR— RESPONDENT. 

Khpti Settlement Act (I of 1880), s. 9—Khoti village 
—Occupancy-right—Transferibility— Purchase in ege~ 
cution toid—Consent to transfer by khot subsequent to 
creation of oceupancy—Pleadings—Appeal—Power of 
Court to raise question of validity of purchase suo 
motu, 

Where after the creation of occupancy right? in 
a khoti village, the khot consents to the transfer of the 
right by the tenant, a purchase at an exeoution sale 
of the right of occupancy is illegal and void and 
confers no right on the purchaser. The prohibition 
against the sale of an ocoupancy-tenant’s right applies 
both to a private sale as well as to a sale in execution 
of a decree. 

Dattatraya v. Nilu, (1898) P. J. 378, followed. 

There are only two exceptions created to this bar, 
first, where the right of transfer is created by custom 
under the conditions specified in section 9 of the Khoti 
Settlement Act; and, secondly, where the khot has, in 
granting a lease, conferred upon the lessee the right 
of occupancy at the time of creating the tenancy. 

The point that the purchase of an ocoupancy-right 
in a khoti village is void can be raised for the first 
time by the Appellate Court suo motu, 


Second appeal from the decision of the 


District Judge of Ratnagiri, in Appeal No., 


847 of 1908, varying the decree passed by 
the Subordinate Judge at Rajanpur, in Civil 
Suit No. 152 of 1907. 

Mr. Chamier, with him Mr. K. N. Koyajee, 
for the Appellant. 

Mr. S. 8. Patkar, for the Respondent. 


J4udgment.—The appellant relies 
upon a purchase at an execution sale of the 


rights of oceupancy ip a Khoti village. The 
lower Appellate Court has held that the pur- 
chase is ipeperative and conferred no rights 


upon the appellant, because ib did nob satisfy . 


the conditions required by the provisions of 
section 9 of the Khoti Settlement Ach (I of 
1880). 

The argument in the Court below appears 
to have been this: the appellant relied upon 
the fact that the Khot had given his consent 
to the purchase; and in proof of it he relied 
upon a Botkat, in which there was an entry 
made by the Khoti- Settlement Officer to the 
effect that the tenant’s right was not 
transferable "without the eonsent of the 
Khot". The learned District Judge is of 
opinion that his entry, as to the consent of 
the Khot, is a mere surplusage, and cannot 
affect the rights of the parties. Under sec- 
tion $ the rights of occupancy-tenants shall 
not be transferable. The words are wide 
enough to point to the intention of the-Legis- 
lature that an occupancy-tenant’s right can- 
not be sold. That applies both toa private 
sule and a sale in execution of a decree: 
Datiatraya Ramchandra Patkar v. Nilu 
Bachaji Apradh (1). But there are two 
exceptions created to this bar, first, where 
the right of transfer is created by custom 
under the conditions specified in section 9; 
and, secondly, where the Khot has, in grant- 
ing a lease, conferred upon the lessee the 
right of occupancy at the time of creating 
the tenancy. 


Now, in the present case neither of these 
was alleged. Wheat was relied upon was 
merely that after the occhpancy-right had 
been created the Khot consénted to the 
trausfer of his rights by the tenant, But 
such consent has no place whatever in section 
9; and, therefore, the learned District Judge 
was right inm holding that the defendant's 
purchase must be treated as illegal and void. 
This view is in accordance with two deci- 
sions of this Court, one of a Division Bench 
consisting of Batchalor and Davar, JJ., in 
Vasudev Ganesh Thakur v. Laxman Balaji 
Patil (2), and the other in Govind Krishnaji 
Tirvadekar v. Balaji Balaram Gavayi (3). 


(1) (1898) P. J. 378. . 

(2) Unreported S. A. No. 471 of 1909, decided on 
8th March 1910. 4 4 

(3) Uareported S. A. No. 254 of 1906, decided on 
1êth August 1908. ; 
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It was urged, howevar, by.the learned 
Counsel for the appellant tlfat the point itself 
as to the invalidity, of the defendayt’s pur- 
chase was raised for the first time in appeal, 
and that the lower Appellate Court ought 
not to have dealt with it without giving the 
appellant an opportunity to meet it. But, 
assuming that the point had not been raised 
in the Court of first instance, it was a pcint 

“which the Court was bound to notice suo molu, 
beqause fhe moment the defendant relied for 
his title upon his purchase of tle occupancy 
rights, the question arose whether the right 
was valid according tolaw. The defendant 
could not merely rely upon the fact of his 
purchase; he had also to show that under 
the Khoti Aci it was a purchase recognized 
as valid. 

For these reasons, the decree must be con- 
firmed with costs. M 

Decree confirmed, 





(s.c 10 M. L, T. 5CO.) 
MADRAS HIGH COURT. 
Seconp Civi, APPEAL No, 820 or 1910. 
Ootober 13, 1911. 
Present;—Mr. Justice Sundara Aiyar and 
Mr. Justice Phillips. 
MAPPILAKANDI AMAD KOYAN'S 
son ENADIN—PLAINTIFE— À PPELLANT 

: versus 
KUNHIKUTT?S sos KUNHIPERI 

AND ANOTHER— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act. XIV of 1882), s. 686— 
Second Appeal—Suit of Small Catse natwre—Provincial 
* Small Cause Courts Aœ (IX df 1887), s. 23. 

In a suit of Small Cause nature, returned for presen- 
tation to a proper Court under section 23 of the Pro- 
vincial Small Cause Courts Act, no second appeal 
lies, Whe fact that the suit wés tried az] a regu- 
lar suit is immaterial, as also the fact that æ question 
of title was involved or decided. ; 

. Sitad Rat v. Dubel Nagesia, 6 C. L. J. ,218, follow 
ed.” 

Second appeal against the decree of the 
Subordinate Judge’s Court of South Malabar 
at Calicut in A. S. Nos. 739 and 748 of 
1909, presented against the decree of the 
Court of the Principal District Munsif 
of Calieut, in O. S. No. 453 of 1908. 

Mr. N. A. Vaidyanatha Atyar, for the Ap- 
pellant. : 

Mr. B. Govinda Nambiar and Mr. 
Kunjunni Nair, for the Respondents. 

sudgment.—tThe suit in this case 
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is for rent and the amount claimed is below 
Rs. 500. It was at first presented to Small 
Cause Court but was returned, under sec- 
tion 23 of the Provincial Small Cause Courts 
Act for presentation to the Court having 
power to determine the question of title. 16 
was then presented to the District Munsif's 
Court and tried as a regular suit. From the 
District Munsif’s decision, an appeal was 
presented and decided by the Subordinate 
Judge of Calicut. Theres can be no doubt 
that the suit is of a Small Cause nature, the 
claim being rent. Section 586 of the Civil 
Procedure Code lays down that when a suit 
is of a Small Cause natufe, no second appeal 
lies, It is difficult to see how, on the 
language of the section, it can be held that 
a second appeal lies in this case. The fact 
that the suit was tried asa regular suit 
is immaterial and the fact that a question 
of title was involved or decided is equally 
immaterial], 

Mr. Vydianatha Aiyar, Vakil, for the ap- 
pellant, says that the suit cannot be re- 
garded as one for rent as against the fourth 
and fifth defendants. He is right to this 
extent that the plaintiff could not claim 
rent against the fourth and fifth defendants, 
On examining the plaint, we observe that 
these is no claim made against the fourth 
and fifth defendants at all, The plaintiff 
does not ask for any declaration against 
thefh nor are there any allegations in the 
plaint which would justify us in considering 
that iu substance & declaration againsb those 
defendants was sought. 

The case of Sitab Rat v. Dubel Nagesia (1) 
has been cited for the appellant. But that 
is against him, as ib ig clearly laid down 
there that, in suits of a Small Cause nature 
returned for presentation to a proper 
Court under section 23 of the Small 
Cause Courts Act, no second appeal would 
lie. i6 was held that the particular suit was 
really not one of a Small Cause nature. The 
ratio of the decision does fot help the appel- 
lånt. We are then asked to treat this 
second appeal as a revision petition. We do 
not think that this would really help the ap- 
pellant. In any case, we see no reason for 
converting the second appeal into a revision 
petition. . 

We dismiss the second appeal with costs, 


" Appeal. dismissed 
(1) 6 C. L. J. 218. ' 
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DELHI WOOLLEN MILLS CO. LD. v. DURGA PERSHAD. 


(s. c. 67 P. R. 1911.) 
PUNJAB CHIEF COURT. 
Civi, Arrear No. 890 or 1909. 
March 28, 1911. 
Presenit:—Mr. Justice Johnstone and 
Mr. Justice Chevis. 
: THE DELHI WOOLLEN MILLS COM- 
‘ PANY, LIMITED, DELHI—PrAITIFE, 
— APPELLANT 
versus 
DURGA PERSHAD AND ANOTHER— 


4 DEgrENDANTS— RESPONDENTS. 
. Companies Act (VI of 1882), ss. 61, 149, 160, 151 
Company in liquidation —Unvaid call made for price 
of shares before winding &p— Contribution —Debt—Sum- 
mary action, right to recover by, 

' Section 151 of the Companies Act is nob confined 
to original calls but ‘includes unpaid calls made be- 
fore the winding-up as well as those made after the 
winding up. 

A claim for the recovery of the balance -due on 
account of the price of shares purchased, for which 
a call has been made before the Company goes 
into ligaidation but has not been answered by 
bo yment, is enforceable by a summary action under the 

ompanies Acton the motion of the Official Liquidator. 

Sorabji Jamsetji v. Ishwardas Jugjiwandas Store, 20 
B. 654; In re Whitehouse $^ Oo., (1897) 9 Ch. D. 695; 
47 L. J. Ch. 801; 39 L. 1. 415; 27 W. R. 181, followed. 


. First appeal from the order of the District 
Judge, Delhi, dated 19th July 1909. 
: The Hon'ble Mr. Shadi Lal, for the Appel- 
lant. 

Rai Bahadur Lala Lal Ohand, for the Re- 
epondents. 


Judgment.» this case, the Official 
Liquidator ofthe Delhi Woolen Mills Com- 
pany, moved the District Judge to take action 
for the recovery of Rs. 7,082-12-9 due by the 
firm of Durga Parshad and Surat Ram as 
balanee of the price of shares purchased. 
Liability was denied “and issues were framed, 
but, as the learned Divisional Judge had held 
in a similar case (see the case of Léquzdators 
v. Seth Kanhiya Lal, decided on appealby 
Divisional Judge, on 6th July 1909, and before 
this Court as further Appeal No. 880 of 1909) 
that such a claim could be enforced only by 
regular suit and not by summary action undes 


the Indian Companies Act, the District Judge. 


bowed to the decision of the Divisional Judge 
and dismissed these proceedings. 

The Official Liquidator appeals to this 
Court. The appealis practically an appeal 
from the d&cision of the Diyisional Judge 
above referred to. e 

Preliminary objections were at first raised 
on behalf of the respondents that Durga 
e Parshad and Surat Ram had lopg been dead 
. 

. 


. but is due to the Company asa debt; 


and that notice ‘of appeal had not been given 
within three weeks of the District Judge’s 
order as fequired by section 169 of the Indian 
Companies Act, but these objections were 
withdrawn on its being pointed out that the 
defendants had been sued in the name of the 
firm (see Order XXX, rule (1) of the Civil 
Procedure Code), aud that the order of this 
Court extending the period of three weeks, 
had been passed before the said period had 
expired. 

The Divifional Judge’s judgment deals 
with only two sections of the Indian Com- 
panies Act. He points out that the Company. 
had made a call before it went into liquida- 
tion and he finds that that call not having 
been answerbd by payment, the sum due was 
a debt; that section 149 refers only to property 
whiqn the Company has made over to a por- 
son as trustee and nob to property which has 
never come into the hands of the Company 
that 
section 151 empowers the Court to call 
on contributories but he. holds that this 
section refers only to original calls "and 
cannot refer to calls which have been made 
by the Company “and have expired before 
the winding-up." 

The learned Counsel for the appellant has 
referred us to sections 149, 150, 151 and 
152. Section 152 may,in our opinion, be 
dismissed from consideration ab once, as this 
section only empowers the Court to direct 
payment by a different method, viz., payment 
into a Bank instead of to the liquidator direct; 
in other words, the section adds nothing to the. 
number of cases in Which *payment may be.” 
ordered, but merely provides ah alternative 
method of payment. 

- The liability of share-holders in the event 
of a Confpany being wound-up is dealt with 
in section 6l'of the’ Act. 

Section 184 defines the term “contributory” . 
and section 125 lays down that the liability 
of avy person to "contribute to the assets of 4 
Company under this Act, inthe event of the. 
same being wound-up shall be deemed to: 
create a debt accuring due from such per- 
son at the.time when his liability commenced, 
but payable at the time or respective times 
when calls are made for enforcing. such- 
liability.” . > 

When the Gompany' in düsstiou was wound. 
up a liat of- contributories was settled. (vide 
section 147), and that defendants were includ. 
éd in the list is not disputed before us. s 
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' Section 149 empowers the Court to require 
any contributory, trustee, ete., to pay, deliver, 
etc., to the Official Liquidator any, sum or 
balance, etc., which happen to be in his hands for 
the time oe and to which the Company i is 
prima facie entitled. 


' We agree with the learned Divisional Judge 
that this section relates only to property of 
the Company in the hands of individuals, and 
not to mepe claims for sums due, on account of 
purchase of shares; such sums are, no doubt, 
claimable as debts but have nevé come into 
the hands of the Company, “and cannot “be 
described fitly as money which happens to be 
in the hands of the debtor for the time being. 
, Section 150 deals with payment of any 
debts due to the Company exclusive of any 
moneys which a contributory may be liable 
to contribute by virtue of any call made gt to 
be made by the Court. This seems to us 
clearly to exclude money due as the price of 
shares and liable to be called up as such. 

. Section 151, however, clearly provides for 
calls by the Court, which may be made on 
contributories to the extent of their liability 
for payment of all or any sums the Court 
deems necessary to satisfy the debts and 
liabilities of the Company and the costs and 
charges and expenses of winding-up the Com- 


pany. : 


* This, read with section 61, which lays down 
that every member is liable to contribute to 
the assets of the Company to an amount 
sufficient for payment of its debts and liabili- 
ties, subject [see clause (d) ]inthe case of 
«è Company limited by shares to a limit not 
“éxceeding the amount, if any, unpaid on the 
shares in respect of which he is liable, seems 
to us clearly to meet the present case. The 
Divisional Judge would apparently have held 
the same but for his finding that this “section 
only refers to original calls, aud not to calls 
made by the Company before it wis wound- 
up and repeated by the Court after the 
winding-up. The learned Counsel for the 
respondents supports this finding and urges 
that a second call for the same money cannot 
be made, but he is unable to quote any 
authority in support of his argument and 
he owns that there are no words in section 
151 to which “he can point as indicating 


that the section refers only to original 


calls. * 


On the contrary, we note that, as remarked 
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in Sorabji Jamsetji v. Iskwardas Store (1), 
tho Master of the Rolls, in the case “ In re 
Whitehouse & Oo.” (2), pointed out that 
section 38 of the English Companies Act of 
1862 (corresponding to section 61 of the 
Indian Companies Act) creates a new liability 
as regards the share-holders, and held that 
the contribution due under the section 
includes unpaid calls made before the winding- 
up as ell as those made after the winding- 
up. “It is true", be said, “that a call 
made before & winding-ūp is a debt due 
to the Company but that does not affect 
the liability to contribute.’ We are 
unable, therefore, to condår with the learned 
Divisional Judge; .and we are of opinion that 
the case is fully covered by section 151. 
Counsel for respondents also argues that 
à call should not be made before the debts 
and liabilities have been ascertained, to 
which appellant’s Counsel replies that the 
debts and liabilities have been ascertained’ 


- All that section 151 says is that the Court 


inay make calls for payment of all or any 
sums it deems necessary to satisfy the debts 
and liabilities. Butit is sufficient to say 
that the case has been dismissed by the 
District Judgesolel$ on the finding that the 
proper method of proceeding against the 
respendents is by regular suit’ and that 
finding we reverse. 

We, therefore, accept the appeal and set- 
ting^aside the District Judge's order we 
return the case to him for disposal on the 
merits. 

Costs in this Court will be costs in the 
cause. 

Appeal accepted. 


(1) 20 B. 654. 
(2) (1897) 9 Ch. 595; 47 L. f. Ch. 801; 39 L, T. 415; 


27 W. R. 181. 





. (s. c. (1911) 2 M. W. N. 685.) 
MADRAS HIGH COURT. 
Appran AGAINST ORDER No, 5 o» 1911, 

^ November 20, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 
-` VEBRAMA TE S DAMEN 
APPELLANT 
versus 
SUBRAMANIA IYER-—DEFENDANT— 
RESPONDENT, 
“ivil "Procedure Code (Act V of 1908), $. 42—Ordes 


960 
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in execution—Small Cause swit—Only one appeal-—No 
right of second appeal, 

In all orders in execution of decrees in suits of the 
nature of Small Causes, there is a right of only one 
appeal; no second appeal lies. 

Lakshminarasimha v. Lakshmamam, 12 Ind. Cas. 
169, followed. 


Appeal against the decree of the District 
Court of Coimbatore in Appeal Suit No. 24 
of 1910, presented against the order of he 
District Muusif's Court of Udumalpet in 
Civil Miscellaneous Petition No. 1143 of 1909, 
in Civil Miscellaneous Petition No. 1346 of 
1908 (Execution Petition No. 219 of 1908, 
Small Cause Suit No. 410 of 1907 on the file 
of the Court of «he District Munsif at 
Udumalpet). 

Mr. T. M. Krishnasamy Iyer, for the Appel- 
lant. 

Mr. 7. Ramachandra Row, 
spondent. 

svudgment.—PFollowing Lakshminara- 
simha Charyulu v. P. Lakshmamma (1) we 
hold thab an appeallay to the lower Appel- 
late Court. There is no second appeal, 
however, to this Court as the suit in 
execution of the decree in which the property 
was sold was of a Small Cause nature. This 
appeal is, therefore, dismissed. 

Appeal dismissed. 


for the Re- 


* (1) I2 Ind. Cas, 169. 


(s. c. 70 P. R. 1011.) 
PUNJAB CHIEF COURT. 
MargiMONIAL Case No, 3 or 1911. 
May 19, 1911. - 
Present: —Sir Arthur Reid, Kr., Chief Judge 
Mr. Justice Kensington and 
Mr. Justice Rattigan. 
M.—PETITIONER ` 
versus 
M. AND ANOTHER—RESPONDENTS. 

Divorce Act (IV of 1869), s. 14—Divorce—Petitioner 
guilty of adultery—Discretion to pass decree—Delay in 
taking proceedings. » 

The Court has discretion to pass a decree for di- 
vorce in spite of the fact that the petitioner has, 
during marriage, been guilby of adultery. Under very 
peculiar circumstances adultery by the petitionfr 
would not be a bar to a decree. 

Wyke v. Wyke, (1904), Probate 149; 73 L.J.P. 38; 90 
L. T. 173; 20 T. L. R. 193, referred to. 

The Court is bound by the rules which bind the 
English Courts under the English Divorce Act. 

The parties to a marriage were native Christians. 
The wife had left her husband and was living with 
a Muhammadan; and ,efforts mêde to recover her 
occupied a long time. After some delay conse- 
quent on these efforts, the husband applied for 


INDIAN OASES. 


[1911 


divorce. Ib was proved that the petitioner himself 
committed adultery gluring marriage and before he 
commenced proceedings for divorce: 

Held, thaf the circumstances -justified a decree for 
divorce in spite of the petitioner's adultery and that 
the petitioner's delay in taking proceedings should be 
excused, 


Case referred by the Divisional Judge, 
Lahore Division, with his No. 1342 of 18th 
January 1911. ` 

Mr. Shircore, for the Respondents. $ 

Order.—tThis is a reference ander the 
Divorce Act by the Divisional Jtdge* of 
Lahore, who has given the petitioner, the 
husband, a decree for divorce against his 
wife. We are satisfied that jhe respondent, 
a native Christian, has been living for several 
years with the co-respondent, a Muhammadan, 
as his wife*and has gone through a Muham- 
madan form of marriage with him ; and we 
are further satisfied that there has been no 
connivance between the petitioner and the 
respondent. The only question for consider- 
ation is whether the fact that the petitioner 
has committed adultery with the respondent's 
sister is a bar to the decree granted to him, 
In Wyke v. Wyke (1) it was held that adul- 
tery by the petitioner was, except under 
very peculiar circumstances, a bar to a decree. 
Section 14 ofthe Divorce Act provides that 
the Court shall not be bound to pronounce 
a decree af it finds that the petitioner: bas, 
during marriage, been guilty of adultery; 
bat the Court has discretion to pass a‘decree 
in spite of such adultery, and is bound by the 
rules which bind the English Courts*under 
the English Divorce Act. It is true that 
adultery was committed by the petitioner 
during marriage, and Before he commen-* 
ced proceedings fora divorce; but, having 
regard to the fact that the parties are 
native Ohristiafis, to the fact that his wife 
had left him and was living with a Muham- 
madan, tothe fact that efforts were made 
apparently by and through Missionaries to 
recover the respondent from the co-réspond- 
ent, and to the length of time occupied by 
these efforts, the circumstances are, in our 
opinion, of a nature which justifies our 
cohfirming the decree and excusing the 
petitioner’s delay in taking proceedings. 
The decree is confirmed accordingly. 


Decréo confirmed. 
(1) (1904) Probate 149; 73 L. J. P. 38; 90 L. T. 173, 
20 T. L. R. 19% 
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[10 M. L. T. .506; (1911) M.W.N. 576.) 
MADRAS HIGH, COURT. 

. Criminar Apppan No. 194 or 19M. 
October 12, 30 and November 23, 1911. 
Present:—Sir Ralph Benson, Judge, 
Mr. Justice Sundara Aiyar and 
Mr. Jastice Phillips. 

G. G. JEREMIAH —CoxPLAINANT— 
APPELLANT 
versus 


oF, S V AS—AooUsED — ResrONDENT. 

Defamation—Publication must be proved by prosecution 
— Criminal Procedure Code (Act Vof 1898), ss. 342, 
423, 428 —Gaps in prosecution evidence not to be filled 
by answers giwen by accused—Re-trial when to be 
ordered-—Additiona’ evidence when to be recor ded — 
Evidence Act (I of 1872), ss. 21, 81—Application of 
sections --Non-denial of a fact by accused mot to be 
taken as admission —No. pleadings in “criminal cases 
—Preswmption as: to printer and publisher --Proof— 
Printing Presses and Newspapers Act (XXV of yo”: 
s. 71—Declaration to be produced. 

In a defamation case, it is incumbent on the prose- 
cution to prove affirmatively. that the accused pub- 
lished the libel complained of, as this is one of the 
essential facts necessary to establish the guilt of the 
accused. 

Admissions made by an accused in answer to ques- 
tions put by the Court, under section 342, Criminal 
Procedure Code, cannot be utilized by the prosecu- 
tion to fill up‘gaps in its own evidence. 

Section 21 of the Evidence Act refersto an admis- 
Sion made before the start of proceedings in which ib 
is sought to be given in evidence. Ib does not refer 
to pleadings in the case or to an admissign contained 
in such pleadings. 

An admission made by an accused before the start 
of proceedings against him may be proved just as 
much as an admission by the. defendant in a civil 
suit under section 21 of the Evidence Act. But as 
there are no pleadings in a criminal case similar to 
those in civil proceedings, the mere fact that the 
accused did not in his written statement deny a 
certain fact, (e. g., th publication by him of a libel) 


does not jnstity" the inference that he admitted that 
fact. 


Umer section 81 of the Evfdence Act a Court 
should presume that a document purporting to be a 
newspaper or journal.is the particulay newspaper or 
journal, and not that it was pririted or published by a 
particular person, that is, the oresilhption of the 
genuirieness of a document does not include the 
presumption that it was-printed and published by the 
person by whom ib purports to have been published. 

Thab'a particular person if the printer and pub- 
lisher of a newspaper can be proved by producing a 
copy of his declaration under Act XXV of 1867. * 


` [Eis doubtful whether section 81 of the Evidence 
Act applies merely to public documents and not to 
private newspapers and journals, 

The-question whether a copy of a Government 
Gazette or any other publication can be treated as 
evidence of the contents of the original is not one 
relating to the proof of documents but to the admis- 
pibility o£ secondary evidence. 

. 
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Per Sundara Aiyar, J.—Section 428, Criminal Pro- 
cedure Code, does not apply where the prosecution 
having ample opportunities given to produce evidenco 
has failed to do so. It applies to cases where, there 
evidence being already on therecord, the Appellate 
Court considers it to be unsatisfactor y, or where the. 
evidence on record leaves the Court in such a state 
óf doubt that to enable it to decide the case it con- 
siders it necessary to have further evidence. E 

Ag order for re-trial would be proper where the 
trial was illegal, irregular or defective, e. g., (1) 
where evidence was improperly rejected by thé lower 
Court ; (2) where the Court comes to the, conclusion 
that the accused, rightly acquitted of one offence, - 
ought to have been tried for another offence; (3) 
where persons who ought not to have been tried : 
together have been 8o “tried. But where the pro- 
seontion by its own negligeno@ fails to produce evi-' 


dence which it is its daty io produce, there is no 
proper case for re-trial. 


Per Phillips and Benson, JJ.—The necessity for 
taking additional evidence under section 428, Crimi- 
nal Procedure Code, must be determinéd on tne parbi- 
cular facts of each case. : 

Where a lower Court is found to have been mis. 
taken in considering certain evidence to be sufficient 


ona certain point, the Appellate Court may direct 
RESINA evidence to be taken. 


' Appeal against the judgment of the Court 
of the District Magistrate and Justice of the 
Peace, Civil and Military Station; Bangalore, 
in Criminal Case No. 20 J. P. of 1910. 

Mr. E. R. Osborn’. for the Accused. 

` The prosecution has not proved that the 
appellant i is the printer and publisher of the 
newspaper, which is necessary. [Mohidin 
Abdul Kadir v. VE mperor (1); Emperor vw. 
Ohinnapayan (2).] 

Gaps in the prosecution. evidence should 
not be allowed to be filled up now. [Basanta 
Kumar v, Queen-Empress (8).] 

The statement of the accused, under sec- 
tion 272, Criminal Procedure Code, that he 
is the printer, publisher, etc., is of no 
value. 

For, gil that an accused is required to say 
is if he is or is not guilty, and what more ia 
said should be eschewed. 

Moreover, there are no pleadings in 4 
criminal case as in civil cases. 

Again, the'fact that 4 fiame corresponding 
to that of the appellant is’ printed at the 
bottom of the paper is no evidence of the 
appellant printing it. Vide2 L. J..(O. S.) 
K. B. p. 80, where the name, at the bottom 
of & play bill, waa held” not to’ be evidence of 
his having, prid it. ' 


+: (1) 27M. 238." . 
(2) 29 M. 372; 4 Cr. L. J. 231, 
(8 26 C. 49. 
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Dr. S. Swaminathan, for the Prosecution :— 

Section 3 of Act (X XV of 1867 requires the 
name of a printer to be inserted in & book or 
newspaper. Vide also Queen-Hmpress v. 
Hari Shenay (4). 

The admission in the statement by the ac- 
cused is conclusive. 

The name at the bottom of the newspaper is 
prima facie proof; and the Court is bound to 
presume its genuineness :—Section 81, Indian 
Evidence Act. 

The word “genuineness” relates to the 
origin of the paper or book. Vide sections 79 
and 80 of the Evidegce Act. 

In this case additional evidence should be 
allowed to be let in, under section 428. 

Mr. E. R. Osborne, in reply :— 


“Genuine” means that the paper is a 
"genuine copy” of the original and not that 
every bit of news in it shall be presumed to 
be accurate. Additional evidence is to be 
taken only if there is some evidence and 
the Court is in doubt and it seeks additional 
help. Where there is no evidence there can 
be no doubt. 


Judgment. 


Sundara Aiyar, J.—This is an appeal by 
the accused in Oriminal Case No. 20 of 1910 
jn the Court of the District Magistrate and 
Justice of the Peace, Bangalore. He was 
convicted of libelling the complainant* by 
publishing in a journal named the Army 
and Civil News",on the 28th September 
1910, what purported to be a report of the 
proceedings in a Civil suit in the Court of 
the District Judge of Bangalore. The de- 
fendant in that suit was the uncle of the 
complainant, an Advécate of the Bangalore 
Court, who appeared for his uncle as 
Counsel. The suit was for rent due by 
that defendant for a house. The report 
contained the following statement :— His 
Honour facetiously remarked that the uncle, 
the Dental Surgeon, (that is, the defen- 
dant in the suit) and the lawyer nephew? 
both combined, wanted to deprive the 
plaintiff of his rent by shifting the res- 
ponsibility on to the shoulders of the 
other nephew, the Dental Surgeon, who 
js now in Goa and beyond the reach of 
ihe arms $f the Civil law," Two days 
after the publication of this report a 


| (4) 16 M. 443, 
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correction appeared stating that it was 
not His, Honour” that made, the remark 
but Mr?! Saldanha, the Connseli for the 
plaintiff in the suit. 

At the trial in the lower Court the 
accused maintained that, notwithstanding 
the mistake mentioned above, the report 
was substantially correct and that if was a 
privileged statement made without malice.* 
The lower Oourt held on variouf groupds 
that the repgrt was not substantially correct, 
and further fopnd that it was extremely 
improbable that the remark was made at 
all by Mr. Saldanha, andethat there was 
evidence of malice in the tone of the report 
and of the correction notice. 


On appeal the contention that the report 
was gubstantially a correct one was repeated ; 
but F have no doubt that no privilege" can 
be claimed for a mistake s> palpable as the 
one that was admitted in this case and that 
the publisher published the statement 
attributed to the Civil Judge at his own 
risk. The main contention in the appeal 
is that there is no legal evidence in the 
case that the accused published the libel 
complained of, and that the prosecution 
altogether failed to adduce evidence that the 
accused published the issue of the 28th 
September” 1910 of the“ Army and Civil 
News” in which the libel appeared or that 
he was the publisher of the journal known 
by that name. This contention I find to be 
well founded. A copy of the issue of the 
paper containing the libellous statement was 
put in. Besides thie, the only evidence of 
publication by the accused given after the 
accused appeared before the Court was the 
statement by the complainant in examina- 
tion-in-chief. " I have complained about the 
article marked Exhibit A in the “ Army 
and Civil News” which appears to be 
printed an published by Mr. G. G. 
Jeremiah.” This does ‚not amount to a 
definite statement either that the accused 
published tbe article in question, or that he 
was, the editor and publisher of the journal, 
whether the sentence, as contended by Mr. 
Osborne, means only that the particular 
issue of the journal putin borg the state- 
ment that it was printed and published by 
Mr. Jeremiah, or whether, as contended 
by Dr. Swanfinathan that the article or 
the journal appeared to the witness to be 
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one printed. and publisisod by Jeremiah. 
In the petition of complaint *put in by the 
.complainant iff is stated that the acéused re- 
ported the ease in” the“ Army and Civil 
News.” The complaint was, no doubt, sworn 
to by Mr. Vas, the complainant. But the 
statement was not made in the presence of 
the accused and could not be taken as evi- 
dence against him. There is no explanation 
given whygit was not repeated in the com- 
plaimant’s deposition at the trial. It is 
contended that the accused n@ver denied 
that he was the printer arfi publisher ‘of 
the “Army and Civil News”, or that he 
published the iue of the 28th September 
‘1910 containing the libellous statement, and 
that, as matter of fact, he admitted: the 
fact before the lower Court in the written 
statement put in ‘by him. But I am unable 
to find any such admission in that statement. 
Paragraph No. 3 thereof says “what was 
published was a substantially true report 
without any malicious intention.” There is 
no admission here that it was the accused that 
published the statement. Itisin all probabili- 
ty true that the accused did not dany that he 
published the libel. This is not sufficient. 
It is incumbent on the prosecution affirmative- 
ly to prove that the defendant published - the 
libel complained of, as that was one of the 
essential facts necessary to establish the guilt 
of the accused. Itis unnecessary to consider 
whether, if such admission were contained in 
the aocused's written statement, that would 
relieve the prosecution from the defect in 
letting in evidence of publication. Mohidin 
eAbdul Kadir v. BRmperor (1), Emperor v. 
Ohinnapayan (2), Basanta Kumar Ghattak v. 
Queen- Empress (8) nre authorities in support 
of thp appellant’s contention that such an 
admission by the accused made in apswer to 
questions put by the Court under, section 342, 
Criminal Procedare Code, coali not be 
utilized by the prosecution to fill up a gap in 
its own evidence. No doubt, an admission by 
the accussd may be proved i ing criminal case 
jusb as "much as an admission by the defen- 
dant in a civil suit under section 21 of the 
Evidence Act. But an admission under that 
section is one made by the party against 
whom it is tendered before the proceedings i in 
which “it is sought to be given in evidence. 
It does not refer to pleadings i in the case or to 
an admission contained in sich pleadings. 
The accused ina criminal case may plead that 
LI 


INDIAN CASES. 9 


V3 


8 


he is guilty or not guilty: See sections 255 
and 256 and 271 and 272, Criminal Procedure 
Code. But there are no pleadings in 2 crimi- 
nal case similar to those in civil proceedings 
which are conclusive against the party making 
them. The prosecution has to prove. all the 
facts necessary to constitute the offence 
charged against the accused. If it. fails to 
do sò, no charge could be framed at all 
against the accused in a warrant-case, and 
in Sessions cases the Court should, when 
the case for the prosecution has been closed, 
acquit the accused where no evidence of any 
of the links necessary to establish the offence 
has been adduced by tM& prosecution. Ib 
is clear, therefore, that the appellant’s 
omission in his written statement before 
the lower Court to deny the publication, 
or any inference of his intention not to deny 
it, cannot be urged by the prosecution in 
answer to the appellant’s contention of no 
evidence of publication. It is contended 
that, under section 81 of the Evidence Act, 
the Court is bound to presume the genuineness 
of every document purporting to be a 
newspaper ora journal, and that inasmuch, 
as Exhibit A. in the case bears the name 
of the accused as tlte printer and publisher. 
the presumption of its genuineness would: 
inelfde a presumption that the accused is 
the printer and publisher of Exhibit A., 
and that, therefore, ib was unnecessary for. 
the complainant to let in any evidence of 
the publication of Exhibit A. by the accused.. 
Mr. Osborne for the appellant contends that the 
section applies only to public documents, and. 
that, in any event, it provides only that the 
Court should presume that a document pur-. 
porting to be a newspaper or journalis that it, 
is the particular newspaper or journal, and, 
not that, it was printed or published by a, 
particular person. His first contention. 
appears to be supported by a note of Messrs.- 
Ameer Ali and Woodroffe in their com. 
mentaries on the Evidence Act, 4th Edition, 


. p. 425, that the section® refers to publie 


documents, but it is very doubtful whether 
the language of the section supports it. If 
punctuation may be taken to throw any 
light on the question, the existence of a 
comma after the word 'journal is against 
the appellant’s contention. Hven, otherwise, 
the natural import of -the words of the 
section does not appear “to favour tbe view 
that the phrase “printed by the Queen's 
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printer" not only qualifies the expression 
«private Act of Parliament,’ but also 
“newspaper or journal.” It is, however, 
unnecessary in this case to discuss the 
question further, as I am of opinion that 
the presumption of the genuineness of a 
newspaper does not include a presumption 
that ib was printed and published by the 
person by whom it purports to be. Such, 
apparently, is not the English law. Accord- 
ing to that law, the proper way to prove 
the publication of a libel, where evidence 
js not given that a particular paper com- 
plained of was published by the accused, 
js to: prove the A tatory declaration made 
by the accused that he is the printer and 
publisher of the journal in question. In 
Gathercole v. Miall (5), the plaintiff sought 
io prove that the defendant published 
several copies of a newspaper called the 
Nonconformist.” That the defendant was 
the editor and publisher of the journal of 
that name appears to have been admitted. 
The plaintiff's object in proving the publica- 
tion of many copies was to show the extent 
of damages sustained Ly him. A person 
of the name of Brookes was .called, who 
stated that he was tlfe president of a 
literary association consisting of 80 members, 
that he saw at the institution office a topy 
ofthe issue in question, that he believed 
that the copy had been lost or destroyed, 
that he believed it to have been a copy of 
the paper produced in evidence and bore 
the same heading, namely, “Nonconformist”, 

and that it contained the libellous article 
complained of. Objection was raised to the 
reception of secondary evidence of the 
contents of the papar that the witness had 
seen. Parke, B., was of opinion that, as 
the defendant had been proved by the regular 
Statutory evidence to be the printer and 
publisher of the paper, the witness's evidence 
that the copy he saw was similar tt the 
one produced in Court was sufficient to show 
that it was publifhed by the defendant, 
The learned Judge observed :— There was 
general evidence that it was a paper called 
the “ Nonconformist " containing, according 
to the best of the witness’s recollection, 
the libel, the subject of theaction. Ithought 
that was ample evidence to show that one 
of the copies of the, newspaper, of which 
the defendant was’ the publisher, and of 


' (5) 15 M. and W. 819; 16 L. J. Ex. 179; 10 Jur. 387, 
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which, of course, fe did not print one copy 
but many, had been sent by, some person, 
not the* defendant, to that room.” Pollock, 
C. B., observed: “ But then it is said that 
this paper is not proved to have been 
issued by the defendant: that is a question 
entirely for the jury; and I think there is 
evidence to prove that this was one of the 
copies printed at the same time with the 
libel whch is laid before the jury. It is 
not like the publication of a written Mbel. 
The jury st. be aware that many copies 
of a newspaper are issued at the same time 
and they are issued for the gurpose of publi- 
cation and distribution. No doubt, a sugges- 
tion may be made that the plaintiff, in order 
to enhance "the damages, may have procured 
some papers to be printed. The jury are to 
congider whether that is a reasonable sugges- 
tion or uot, There was some evidence for 
the jury to consider ; and I think the reason- 
able conclusion is that this paper was iy 
ally issued by the defendant,"  Alderson, B 
said: "Now we must consider what the nature 
of the instrument is. It is a copy of a news- 
paper. We must use our own common Sense, 
and remember that, with respect to news- 
papers, nob one copy, but a great variety of 
copies, are published for general circulation 
among the public at large. If you compare 
the instrument in one or two parts and find 
the one is an exact copy of the other, you 
would have no difficulty in saying it was 
printed from the same materials and from 
the same type. ***** So I say here with 
respect to a newspaper ; if you find it, in 
general, correspond’, it fs evidence from 
which the jury may infer that the news- 
paper is printed from the same type as the 
paper which is*produced ; and, if so,eib is 
printed «by the defendant.” It will be ob- 
served iha&'in that case it was proved that 
the defendant was the publisher of the jour- 
nal called the "Nonconformist." Proof was 
given that one copy of the issue in question 
produced before the, Court was in fact-issued 
by the defendant. Some similarity between: 
that copy and the copy seen by the witness 
(Mr. Brookes) was also proved by him. It 
was held that this was evidence sufficient to 
go to the jury that the copy seem by the wit- 
ness was also published by the defendant. 
In my opinion, the object of section 81 of the 
Evidence Act, taking it to refer to every news- 
paper, is to dispense with evidence of two out 
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of the three facts proved in that case provided 
the first fact is proved, vif, that the defen- 
dant is the publisher of the newspaper. The 
Court is then fo prégume that what ptirports 
to be a newspaper of a particular name is 
that paper, and thab every copy of ib was 
" issued by the publisher of that paper. Ac- 
cording to section 7 of Act XXV of 1867, the 
production of an authenticated copy of adecla- 
yation made under that Actis admissible to 
prove thatéhe person mentioned in the decla- 
ratifr is*the publisher of the journal to 
which the -declaration relates. Section 81 
would apparently authorise and require the 
Court to presume that any document purport- 
ing to be a copy of the journal in question is 
in fact such and this would prove that the 
declarant under Act XXV of 1867 is the 
publisher of the paper produced in Court. 
The case of R. v. Forsyth (6) would seefg to 
show that the presumption extends no fur- 
ther with regard to the London Gazette, 
which alsoisto be presumed to be genuine under 
section 81 of the Evidence Act. The reporters 
say: The Judges seem to think that the 
production of the Gazette would be sufficient, 
without proof of its being bought of the 
Gazette printer, or where it came from.” [n 
an earlier case Watts v. Fraser (7) deposit of 
a copy of a newspaper at the stamp office, as 
required by the statute, is not suffigient evi- 
dence that others of that kind were circulated. 
This is not in accordance with the view taken 
in Gathercole v. Miall (5). In Wigmore on 
Evidence, Vol. III, section 2159, the learned 
author says, with regard to the mode of prov- 
ing the defendant's "publieation of a news- 
*paper, Here the proces$ would be to bring 
home to him” the issuance on that day of a 
certain copy (either by the testimony of one 
who bought at an office proved to be the de- 
fendant’s or by some statutory method) ; 
then the identity between that copy anil the 
one read by the person to whore it is com- 
plained to have been communicated will 
suffice as evidence that the two issued from the 
Same press, ze., from ,the defendant's." 
Again, the learned author says iu section 
2151: “The intolerable inconvenience «of 
having to prove the genuinenes: of printed 
matter purporbing to be published by the 
Govertnmant has led to a general concassion, 
by judtcial decision or by statute, that such 


, (6) Russ. and R. 274. 
(7) 7 Ad. and B. 223, ° 
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purporting publications, at least when in the 
form of the standard official documents con- 
stantly issued and referred to, are to be as- 
sumed genuine. Two principles, however, are 
in fact usually involved, first, the admissibility 
of a copy, proved to be printed by official au- 
thority, as hearsay evidence of the contents of 
the original, and, secondly, the presumption of 
genuineness of a particular printed document 
purporbing to be of such official origin. The 
two questions are seldom separate, either in 
decisions or iu statutes.” The author points 
out in a note that the distinction was recog- 
nized in R. v. Forsyth (6), already referred 
to. The question whether the copy of a 
Government Gazette or ny other publica- 
tion can be treated as evidence of the con- 
tents of the original is not one relating to the 
proof of documents but to the admissibility of 
secondary evidence. The other sections con- 
tained in the Chapter headed ‘‘Presumptions 
as to Documents” seem to support the samo 
conclusion. Seclin 87, provides in the case 
of certain books produced in evidence, that 
‘the Court may presume that they were 
written and published by the person 
and at the time and place by whom or at 
which ib purports to be written or pub- 
lished.” Section 90*provides specifically that 
where a document purporting or proved to 
be 39 years old is produced from proper cus- 
tody the Court may presume the signature 
and every other part of such a document, 
which purports to be in the handwriting of 
any particular person, isin that psrson's 
handwriting and in the case of a document 
executed or attested that it was duly exo. 
cated and attested by the persons by whom it 
purports to be executed or attested. Section 
81 does not expressly Jay down that the 
Court is to presum» that a document pur- 
porting to be a newspaper was printed and 
published by the person by whom it pur- 
ports to be, Section 79 provides for a pre- 
sumplfion nob only that certain cartificates 
or certified copies are genuine bat also that 
the officer purporting to ign or certify held 
that character when he signed or cartified. 
Section 80 also makes a distinction between 
the genuineness of a document and the truth 
of the statements as to the circumstances 
under which the record or memorandum to 
which that section relates was made. Sec- 
tion 7 of AcbeXXX of 1867 expressly pro- 
vides the mode of proving that a particular, 
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person is the printer and publisher of a news- 
paper. On the whole, it appears to be clear 
that the complainant cannot ask the Court to 
presume that the appellant is the printer and 
publisher of the “Army and Civil News.” 
He could easily have proved the fact 
by producing & copy of the ap- 
pellant’s declaration mede under Act XXV 
of 1867. He failed to do so. The result 
is that the appellant’s contention that there 
is nolegal evidence to prove the publication 
of the libel must be upheld, and the convic- 
tion of the appellant cannot be sustained. 

Dr. Swaminadhan, who appears for the 
complainant, askę us to direct additional 
evidence to be taken under section 423, 
Criminal Procedure Code, But, in my 
opinion, that section does not enable us to do 
so in this case. It provides that, “The Ap- 
pellate Court ifit thinks additional evidence 
to be necessary shall record its reasons and 
may either take such evidence itself or 
direct it to be taken, etc.” It requires that 
the Appellate Court should consider ad- 
ditional evidence to be necessary. Tho 
language seems to indicate cases where, 
there being already evidence on the record, 
the Court considers it to be unsatisfactory 
or where the evidence on record leaves the 
Court in such a state of doubt that it considers 
it necessary to enable it to decide the case 
to have further evidence. See the case of 
In re Woodoy Ohané Mookohopadhya (8). 6 At 
any rate, it does not appear to be applicable 
where the prosecution, having had ample 
opportunities to produce evidence, has failed 
todo so. No reason is given in this case 
why evidence of publication of the libel was 
not given. The prosecutor had no right to 
expect the accused to waive the proof of any 
fact, assuming that such waiver could be 
availed of by him. Moreover, the case is 
not one in which I can say the interests 
of public justice would justify the use of 
the provisions of section 428, Criminal 
Procedure Code. I must, therefore, decline 
to accede to Dr. Siwaminadhan’s request. 4 

It remains to consider what is the pro- 
per order.to pass in the case. It appears to 
‘me that this is not a proper case for directing 
are-trial. Section 428, Criminal Procedure 
Code, provides that in an appeal from a 
conviction the Court may “reverse the find- 


ing and sentence ang acquit ot discharge the 
. (8) 18 W. R. Cx. 31 7% 
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acoused or order him to be re-tried by a Court 
of competent jugisdiction subordinate to such 
Appellate Court or committed for trial" An 
order fôr re-trial would be proper where the. 
trial was illegal, irregular or defective. I agree 
with the Calcutta High Court that the power 
to direct 4 re.trial is not confined to cases 
where the trial was held by a Court having 
no jurisdiction, See Kumudini Kanta Guha 
v. Queen Empress (9), where it was hel® 
by Prinsep and Handley, JJ., that?a re-trial 
may be ordered where the trial is held to be 
illegal on* the ground of misjoinder of 
charges. A re-trial would be proper also 
where evidence is improperly réjected by the 
lower Court or where, though the accused 
was rightly acquitted of one offence, the 
Appellate Court eomes to the conclusion that 


.he ought to have been tried for another 


offefice. Such an order may also be made in 
every case of irregularity in the trial, such as, 
where persons who ought not to have been 
tried together have been so tried. It would 
seem to be necessary that the Court should 
come to the conclusion that the trial was not 
held properly for some reason or other. It 
appears not to be enough that the prosecution 
by its own negligence failed to produce 
evidence which ib was its duty to do. In a 
case similar to this, the learned Chief Justice, 
no doubt,erdered are-trial but the question 
whether he could do so does not appear to 
have been considered. 

In the result, I would acquit the accused 
and direct that the fine, if paid, be refünded. 

Phillips, J.—I agree with my learned 
brother, that for*the reasons given by him, 
the conviction should be? set aside, but I 
do not agree that the appellant should be 
acquitted. If publication of the libel can be 
proved, and in tlfis case there is not lfkely 
to be any difficulty in proving publica- 
tion, the appellant is certainly guilty of 
defamationg and I do not think that in this 
case he should be allowed to escape the 
consequences of his misconduct if he is really 
guilty. No doubt, the prosecution could have 
adduced additional evidence and we see 
that a witness had been summoned to prove 
that the accused published the newspaper 
in question bub was not examined. , For 
what reason he was not examifed there is 
nothing on record to show, but it does 
appear that the District Magistrate thought 

(9) 28 C. 104. * : 
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that a prima facie case of publication had been 
.made out against the acogsed, for he framed 
2 charge on the evide&ce on record. 
-Whether the District Magistraje acted 
on the complaint or on Exhibit A one cannot 
say, bub he was satisfied that a prima facie 
case of publication had been made out. We 
have found thatin that view he was mistaken, 
and, therefore, seeing that the Court itself was 
: mistaken as to the sufficiency of the 

evidence, on record, I think that addi- 
tienal eyidence is necessary in this case in 
order that the accused’s guilt gr innocence 
may be determined. Section 428 of he 
Criminal Procedure Code merely says that 
evidence may lfetaken when "necessary," and 
in each case necessity must be determined 
on the particular facts of thg case. The 
evidence is, I think, necessary in this case. 
I can find no case in which this Court has 
held a view contrary to the one I now "hold, 
and, in a case very similar to the present, the 
learned Chief Justice ordered a re-trial 
[Mohideen Abdul Kadir v. Emperor(1).] I 
would adopt the same course unless I thought 
the taking of additional evidence would be a 
more convenient mode of disposing of the case. 
I would, therefore, ask the District Magis- 
trate to record additional evidence on the 
question of publication and certify it to this 
Couri. 

Sundara Aiyar and Phillips, J9.— As we 
do not agre» as to the order that should be 
passed, the case must belaid before another 
Judge of this Court. 

[lhe case coming on before Benson, J., at 
first he called for ae report from the lower 
Court by his order dated 20th October 1911, 

. and on its, return passed the followlng 
order on 30th October 1911:—] 

Order »—Since this case was referred 
to me for decision under section 429, Crimi- 
nal Procedure Code, it has been fnade clear 
by the affidavit of the coniplainant’s Counsel 
in the Magistrate’s Court and By the report 
of the Magistrate that the prosecution was 
prepared to adduce evidence of the publica- 
tion Of the libel, but, When Counsel proceed- 
ed to adduce his evidence, the Magistrate 
intervened and stated that it was unnecessary, 
the matter being already proved by the pro- 
duetion of the newspaper and that to adduce 
the evidence of the clerk to prove the declara- 
tion by the accused under Act XXV of 1867 
would only be wasting the time of the Court. 
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In these circumstances, I think the case is 
one in which re-trial may properly be order- 
ed, or in which the Court may properly call 
for evidence under section 428, Criminal . 
Procedure Code, on the question in regard to* 
which the Magistrate, in effect, improperly 
refused to take the evidence which the prose- 
cution attempted to adduce. The accused's 
Counsel deprecates a new trial owing to the 
delay and expense involved, and, of the two 
courses, prefers that additional evidenca 
should be called for. I also think this will 
be the most convenient course. I will, there- 
fore, direct the Magistrate to take such fur- 
ther evidence in regard to the alleged publi- 
cation of the libel as eher party may ad- 
duce and certify the same to this Court as 
goon as conveniently’ may be. 

[After recording additional evidence, when 
the case was re-submitted to the High Court, 
Benson, J., passed the following judgment] 

Mr. E. Osborne, for Mr. T. Richmond, for 
the Appellant. 

Dr. S. Swaminadhan, for the Respondent. 

Mr. P. R. Grant, for the Public Prosecutor, 
for the Crown. 

Judgment,—The additional evidence 
now recorded proves that the accused did 
publish the libel complained of. Heis, there- 
fore, clearly guilty of the offence charged. 
Leoking to all the circumstances of the cassas 
set forth in the Magistrate’s judgment, 1 do 
not think the sentenca of fine of Rs. 300 is 
excessive. I dismiss the appeal. 

Appeal dismissed. 





(s.c. 12 P. R. 1911 Cr; 41 P. W. R. 1911 Cr.) 
PUNJAB CHIEF COURT. 
OniuINAL APPEAL Ne. 452 or 1910. 
Mareh 4, 1911. 

Present:—Sir Arthur Reid, Krt., Chief Judge, 
and Mr. Justice Rattigan. 
GUJJAR—OConvior— APPELLANT 
versus 
EMPEROR—Responpent. 

Penal Code (Act XLV of 1880), ss. 299, 301, 304, 
304A—Culpable homicide not amounting to murder —Az- 
cused committing house trespass and striking out wildly 
with a dangerous weapon—Intention — Knowledge — 
Rash or negligent act. 

A person who commits lurking honse trespass by 
night, and in order to evade arrest strikes out wildly 
with a dangerous weapon, utterly regardless whether 
his blows will gr will not cause death or injury to 
any one of the inmates, and thereby actually causes 

. 
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the death of a person, is guilty of culpable homicide 
‘ander’ the second part of section 304 of the Penal 
Code, although he never intended to cause death or 
Buch bodily injury as was likely to cause the death of 
any person. He is guilty of something far more 
.Berious than a mere “rash or negligent act not 
amounting to culpable homicide.” 


Appeal from the order of the Sessions 
Judge, Ludhiana Division, dated the 15th 
July 1910. 

Mr. Morrison, for the Appellant. E 

Mr. Mool Chand, for the Respondent. 


Judgment. The appellant, Guijar, 
a Jat, aged 30 years, and three other persons 
(Bishna, Prema and Mangal) were tried be- 
fore the Sessions Judge of the Ludhiana 
Division for offences under sections 460, 
460/102, and 302, Indian Penal Code, the 
charges against them being that they did 
enter, or assist in entering, the house of one 
Lehna Singh on the night of the 7th March 
1900 for the purpose of committing house 
breaking by night, in the course of which the 
appellant, Gujjar, is alleged to hava caused 
the death of a childnamed Santa Singh. 
After hearing the evidence and at the con- 
clusion of the trial, two of the assessors 
(Lala Kanwar Sain and Lala Lachman Das) 
were of opinion that there was no satisfactory 
evidence to establish the gyilt of any of the 
accused persons. The third assessor (Lala 
Gokal Chand), on the other hand, was «of 
opinion that “all the accused persons went to 
commit burglary and that Gujjar entered the 
house with the gandas: and killed Sarta 
Singh, but that he had no intention of kill- 
ing." 

The learned Sessions Judge, agreeing with 
the majority of the assessors, held that there 
was no sufficient proof against Bishna, Prema 

*and Mangal, and, therefore, acquitted them. 
Bat, differing from the said assessors, and 
agreeing in this respect with the third asses- 
sor, he held that the evidence proved that 
the appellant had committed lurking house 
trespass by night and in the course thereof 
had killed Santa Singh, though he had no 
intention of either kijing or hurting the lat- 
ter. He accordingly convicted the appellant 
under sections 459 and 804A, Indian Penal 
Code, and sentenced him to 10 years’ rigorous 

_imprisonment, 

Gujjar has appealed from this sentence to 
this Court and we have heard his learned 
Counsel on hig behalf, and Mr., Mool Chand 
for the Crown in reply. 
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Before dealing with the facts, we must at 
the outset observe that the conviction under 
section 304A., Ifidian Penal Code, is palpa- 
bly erroptous. Assuming: the ‘facts to bé as 
stated in the evidence for the prosecution, 
we cannot understand how the learned Ses- 
sions Judge could hold that section applica- 
ble. Ifa man enters a room, armed with a 
gandasa and, in the words of the Sessions 
Judge, "strikes out wildly without thinking, 
what he is doing and simply with éhe inten- 
tion of covering his own retreat and ewith*ut 
any distincte intention or knowledge that he 
wih strike any ne,” he unquestionably com- 
mits an offence and does something far more: 
serious than a mere “rash of negligent act 
not amounting to culpable homicide.” In 
the present aase, upon the prosecution theory, 
Gujjar commits the offence of breaking into 
a dwglling- -house at night and, in order io 
evade arrest, strikes out "wildly" with a 
dangerous weapon, utterly regardless of whe- 
ther his blows will or will not cause death or 
injury. to any one of the inmates. It is 
absurd to say that, in such circumstances, the 
accused person, if he actually causes the 
death of a person, has acted merely rashly. 
He has, on the contrary, committed the very 
serious offence of culpable homicide, as de- 
fined in section 299, Indian Penal Code, for 
even if it be assumed in his favour that he 
did not Zntehd to cause death, or to cause 
such bodily injury as was likely to cause 
death, he knew (or must be taken to have 
known) thas by this very dangerous act he 
was likely to cause death. No doubt, the 
appellant, upon the assumed facts, did not 
intend to cause the death ofethe anfortunate 
child, but by hitting out in aM directions 
with the gandasa he did something which 
he knew to be likely to cause death to anypne 
upon whom the gandasa might have fallen; 
and the fact that by so doing he actually 
caused the death of a person whose death he 
never intended or knew himself to be 
likely to cause, would mergly bring the case 
within the purview of section 301, ndan 
Penal Code. 

To a case of this kind section 3044., of 
the Code, has, in our opinion, no applicability 
whaisoever, and the conviction of the appel. 
lant should, upon the finding of the Sessions 
Judge, have been under the second part of 
section 304, 
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` But the question remains whether the 
“evidence against the appellant is sufficient to 
“establish the facts that it was he who entered 
the house of Lehig Singh on thé*night of 
‘the 7th March 1910, and there caused the 
death of the boy, Santa Singh. 
The conviction of appellant is based on 
the following facts, vie: — i 
(1) his confession before Pir Kamar- 
ud-din, Magistrate, Ist Class, on the 
-*29th March 1910; ' : 
(2) the confessions of the three co-ac- 
` cused, who have been ‘acquitted ; 
(3) the evidence of Nathu (P. W. No? 4); 
. (4) the eyidence of Mangta (P. W. 
No. 5); - 
(5) the evidence of Musammat Kishno 
~ (P. W. No. 3). g i 
Tt will be convenient to deal with grounds 
Nog, (1) and (2) together—the confes&on of 
the appeliant and the confessions of the co- 
“accused. (07 
_ The offence ocgurred on the night of the 
7th March and Gujjar was formally arrested 
on the 13th idem. - He denied complicity in 
‘the crime up to that ‘date. On the 14th the 
foot-prints were examined and compared by 
Mangta (P. W. No. 5), apparently in the pre- 
sence of the Superintendent of Police, and, ac- 
cording to the zimnies, Gujjar thereupon was 
prepared to admit his guilt. But, despite this 
fact, he was not (according to the prosecu- 
fion) taken before a Magistrate until the 
29th on which date he made the confession 
recorded by Pir Kamar-ud-din. He asserted 
Before the Sessions, Judge that this confes- 
Bion (which Was retractedbefore the Commit- 
ting Magistrate)* was éxtorted from him aud 
that from the time when he was arrested ap 
fo the date of the‘said confession he was 
taken some 5 or 6 times before the Magist- 
rate but declined to make any confession, 
This statement may well be untrue, but the 
fact remains that the appellant,avho is stafed 
in the Police diary to have been ready to 
admit everything on the 14th March, made 
no confession before a Magistrate until the 
29th of that March, and that he was in the 
ineantime in the custody of the Police.* Per 
se these facts detract somewhat from the 
value of ‘this belated ‘confession, and its 
value is stile further lessened when we find. 
that it was promptly retracted as soon as the 
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strong point against the truth of the con- 
fession is, that while Gujjar in that confession 
states that he had a gandasa and struck out 
“with that weapon, the medical evidence proves j 
positively that the injury to the boy’s head 
could not possibly have been caused by a 
gandasa, Dr. Attar Chand, Civil Surgeon, 
who made the post mortem examination of the 
child's body, swears most emphatically that 
the gandasa (Exhibit No. 4) could not have 
produced the said injury, which could, how- 
ever, have been caused by the gandasa (Exhi- 
bit No. 5). Pro tanto, therefore, the cor- 
fession of appellant is false, and yet, if he wan 
ready to make full admission of his guilt, it 
is difficult to see why Mf should have stated 
that the weapon he had with him wasa gan- 
dasa. In this connection we might remark, 
in passing, that no gandasa was found in the 
house of the appellant, though a gandasa 
(Exhibit No. 5) was actually found in the 
Tak- 
ing all these facts into consideration, we have 
considerable doubt as to the genuineness of 
appellant's confession, and, before accepting 
it, we feel that corroboration of a material 
kiud is necessary. Practically, this was also 
the view of the Sessions Judge, 
` The question then is, whether there is any 
such corroboration. We cannot regard 
tle confession of the co-accused as affording 
any such corroboration. In the first place, 
the Sessions Judge has found that these 
confessions are insufficient to justify a convic- 
tion of the persons who made them, and it 
would, therefore, be scarcely just to the appel- 
lant to use them against him. They were also 
promptly retracted before the'Committing 
Magistrate, and they are of the briefest possi- * 
ble character, and thew gist is that, if any 
offence was committed, the offender was 
Gujjar. In our opinion, apart from all other 
objections, such so-called confessions could not 
be received in evidence against the latter, for 
it ia well established principle that in order 
to render the confession, of an accused person 


e admissible in evidence against co-accused, the 


confession must substantially implicate its 
author as well as such co-accused. n 

The evidence of Nathu and Mangta is, in 
our opinion, by no means beyond suspicion, 
and track evidence is open to many ob- 
jecbions. Nathu (P. W. No. 4) says that 
he followed «p the fqot-prints of four men 
às far as Mauza Raia, but he candidly ad: 
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mits that he is not himself able to compare 
foot-prints and say whether they correspond. 
The other witness, Mangta (P. W. No. 5), 

* is, however, an expert and swears posi- 
tively that the foot-prints of Gujjar cor- 
responded with the tracks, found both near 
Mauza Raia and also in Mauza Dhingar. 
The point we have to decide is whether any 
weight’ can be attached to this old man's 
evidence. He is 60 years of age and isa 
registered member of a criminal tribe. He 
has also very recently been imprisoned for 
6 months. It is hardly too much, therefore, 
to say that he isa person who would be 
anxious to assist the Police, and we must not 
forget that there was no one present, suffici- 
ently expert in this matter, to check or 
question his deductions and inferences. He 
had not followed up any tracks. All that 
he was called upon to depose to, was whether 
the foot-prints of Gujjar corresponded with 

. the tracks found near Lehna Singh’s house. 
He says they did, but we are unwilling to 
place such implicit belief in his testimony as 
to accept it blindly as conclusive. It would, 
we think, be dangerous to convict a person 
of a serious crime of this kind when the only 
evidence against him consists of a confession 
made some 16 days after hehad been arrested 
and obviously false, in a material respect (i.e. 
as to the weapon used), and the arbitrary 
assertion of an aged criminal to the effect 
that the foot-prints of the accused correspond 
with certain foot-prints found near the scéne 
of the crime. 

In saying that the only evidence against 
the appellant is as above stated, we do not 
overlook the fact that the Sessions Judge in 

. the latter part of his judgment states that 
Gujjar’s confession is also corroborated by 
“the evidence of the boy’s mother whose 
statement asto the entry into the house is 
very similar to that of the accused.” We 
confess we are surprised to find the evidenve 
of Musammat Kishno (the woman in questjon) 
hinted by the Sessions Judge as affording 
corroboration to the eonfession. In an earlier 
part of his judgment, the learned Sessions 
Judge very rightly discards this evidence as 
practically worthless. He observes, in that 
passage, ‘the first piece of evidence is that 
of the deceased’s mother. She swears that 
she identified Gujjar and Mangal asthe per- 
sons who entered the house, In the Police 
investigation and before the Committing 
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Magistrate, she declared she was unable to 
identify any one, and even before me she has 
to say she did noh know the accused before. 
It was ngé really till the tracka. came that 
any particular person “was suspected and 
this evidence of the mother is, therefore, not 
credible. It has probably been induced by 
the belief that Gujjar is the murderer and 
she wants to see him punished.” In view of 
these remarks (which we think were perfectly 


justified), we are astonished to fing that the 


Sessions Judge regards Musammat Kishno’s 
evidence as, corroborative, in any way, 
ofthe confessiom of Gujjar. But apart from 
this objection, can it be said that the 
woman's evidence does bear vut the state- 
ment in the confession “as to the entry into the 
house"? Upon this point, the confession runs 
as follows:— At midnight we reached the 
house,of Subedar, I unhinged the door and 
entered the honse; the remaining accnsed 
persons remained stauding outside the door. 
When I entered in the house, at a place 
where the members of the family were sleep- 
ing, a woman cried ont, A thief! A thief! 1 
struck my gandasa on the ground in order to 
stop the noise. I do not know where it 
struck and what was its effect. Then I came 
out and we all accused ran away." The 
woman's evidence is very different. She 
deposes as follows;— About midnight Gujjar 
and Manga? came inside the house and began 
to hit out. Gujjar first hit me, then he 
killed Santa. It was Gujjar who killed the 
boy; I called ont. My hushand was too ill 
to get up; I turned to look after my boy, and 
the accused ran away.’ ' Surely, there is a 
most material différence between this evi- 
dehee and the statement by Gujjar in his 
confession; for whereas, he admits that it 
was only he himse]f who entered the house, 
Musammat Kishno swears that two nien, 
Gujjar and Mangal, went inside. To say 


‘then that Musammat Kishno’s evidence as 


to “the entr into the house corroborates 
the confession of Gajjar, is tantamount to 
saying that it is a matter va no consequence 
whatever whether orfe or two men entered ii. 
With this we cannot agree, and we hold, 
with'the majority of the assessors, that the 
case against Gujjar has not been satisfactorily 
established. He may well have been «the 
culprit, and undoubtedly there aré suspicious 
elements in the case so far as he is concerned. 
But we do not think, that the suspicions 


Vol, XII] 


` . 
EMPEROR v, FERNANDEZ. 


against him are much stronger than against 
Mangal, his co-accused, "who seems to have 
absconded ipmediately ‘after the ogcurrenoe. 

' We do not, of course, suggest that because 
Mangal may have been wrongly acquitted, 
Gujjar should also be acquitted. 
opinión, the guilt of the four accused per- 
sons is by no means well established and we 
think that the Sessions Judge was right in 
acquitting Bishna, Prema and Mangal. But 
we go farther and hold that Gujjar should 
also have been acquitted. 

We accordingly accept, this appeal and, 
setting aside -the conviction and sentence, 
we acquit the appellant and direct that he 
be discharged from custody. 

Appeal accepted, 


(s. c. 13 Bom. L. R. 1187.) 

BOMBAY HIGH COURT. 
Oriminat Revision No. 207 or 1911. 
September 28, 1911. 
Present:-—Mr. Justice Russel: and 
Sir N. G. Chandavarkar, Kr., Judge. 
EMPEROR—APFLICANT 

. versus 
F. P. FERNANDEZ —O»ronzsT. 

Penal Code (Act XLV of 1860), s. 499—Defamation 
—Privilege—Maliter of public 4nteresti— Good. faith.— 
Statement substantially true—Justification—Fair com- 
ment. 

Where a matter is of public interest, the Court 
ought not to weigh any comment on it in a fine scale. 
Some allowance must be made for even intemperate 
language, provided, h&weveg, thatthe writer keeps 
himself within the,bounds of substantial truth ana 
does nob misyepresent or suppress any facts. 

Edmondson v. Birch and Co. Limited, d 1K.B. 
871 at p. 380; 96 L. T. 415; 23 T. L. R. 294476 L. J. 
Kee. 346, relied upon, 


Facts.—The MAA | 2 shage-holder in 
& Company, distributed broadeast an insinu- 
ation against the Directors of the Company 
that they charged fees for doing nothing for 
the Company. The insinuaticn was found 
to be false and the accused was convicted of, 
defamation. He applied to the High Court’ 
ou the revision side against his conviction. 
- Mr. P. N. Godinho, for the Applicant. 

Mr. 8. R. Bakhale, for the Opponent. 

: * Judgment. 

Russell, J.—We think the Magistrate 
has taken a perfectly correct view of 
the accused’s conduct, He distributed broad- 
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cast this insinuation against the Directors of 
the Company knowing that the complainant 
and other Directors charged no fees for their 
services, and distributed it to members of the 
publie who could not possibly be interested in 
the Company’s affairs. For these reasons, 
we confirm the conviction and sentence and 
dismiss the appeal, 

eChandavarkar, J.—I desire to add a few 
words, having regard to the importance of 
the question raised here and the necessity of 
making clear thelawapplicable at a time when 
several companies in the interest of the public 
are being started for the growth of com. 
mercial enterprize in the country. I do not 
think that any decision of ours ought to 
affect the right of any subject of His Majesty 
to expose the malpractices of companies 
started in the interest of the public. I will 
look at this question, which has been raised 
in this case, both from the point of view of 
privilege and of public interest. 

Assuming that this was a question in which 
only the share-holders of the Company were 
interested, there can be no doubt, upon the 
finding of the learned Chief Presidency 
Magistrate, that the privilege, such as it was, 
was exceeded by the accused in that he had 
the circular or hand-bill containing the 
defamatory matter charged issued to. and 
circulated among, people who were not share- 
holders of the Company or were, therefore, 
not interested in its affairs, 

Assuming, however, that the privilege 
of the accused extended beyond that, and that 
the matter was one of public interest, so that 
it was open to any member of the public to 
criticise the conduct of the Company and 
bring it to the notice of the public, even thert 
we have here the finding of the learned Chief 
Presidency Magistrate that the circular con- 
tained allegations which were not in accor- 
dance with truth, because it insinuated that 
all the Directors were charging fees for doing 
nothing for the Company, and were engaged 
as it were in swindling it. That insinuation, 
the Magistrate finds, is not in accordance 
with facts, because "the complainant and 
other Directors,” says the Magistrate, “as a 
matter of fact, charged no fees for their 
services owing to the financial state of the 
Company.” 

No doubt, the law is that where a matter 
is of public “interest, the Court ought not to 
weigh any comment on it ina fine scale; that 
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some allowance must be made for even 
intemperate language, provided, however, 
that the writer keeps himself within the 
bounds of substantial truth; that he does not 
m'srepresent or suppress any facts. 
E.lmondson v. Birch and Oo. Limited (1). 
That is also the law under the Indian Penal 
Code, because all the sections baaring on 
the question of defamation in the Penal Code 
require that there must be good faith, and 
“good faith" means due care and attention. 
In the present case we cannot say that even 
supposing this was a matter of public interest 
and the accused was justified in bringing 
forward the affairs of the Company to the 
notice of the public, fer the public good, he 
exercised good faith. 

On either of the grounds which I have 
mentioned, the decision of the Magistrate 
must be upheld and this Rule discharged. 

Rule discharged. 
“(1) (1907) 1 K. B. R71 at p. 380; 96 L. T. 415; 23 
T. L. R. 284;76 L. J K. B. 346. 





(s.c. 8 A. L. J. 1260.) 
ALLAHABAD HIGH COURT. 
CniMINAL Revision No. 540 or 1911. 
October 20, 1971. 
Present:—Mr. Justice Chamier. 


SIDHESHWAR GHOSE—Appticant * 
versus 
EMPEROR—Obpposite Party : 


Companies Act (VI of 1882), s. 74—Complaint — 
Failure of company— Director to file accownts— Misappro- 
priation —Falsification of accounts—Jurisdiction —Prac- 
tice — Discretion. 

A Magistrate has jurisdiction to entertain a com. 
plaint against a Director of a company for a failure 
tp comply with the provisions of section 74 of the 
Companies Act, and for misappropriation of money 
or falsification of accounts. * 

But, ordinarily, a Magistrate should be chary of 
proceeding on a complaint of this kind except after 
reference to the Registrar of the Joint Stock Com- 

e panies, or on the complaint of responsible persons. 
' Revision against the order of the Magjs- 
trate, First Class, of Allahabad. 

Mr. O. Dillon, (with him Mr. Bairam 
Chandra Mukerji), for the Applicant. 

-Mr. R. Malcomson, Assistant Government 


Advocate, for the Crown. 


Judgment.—tIn this case one Karali 
Charan Banerji who deseribes himself as one 
of the Directors gf the Allahabad Engineering 
Company, Limited, presented a petition to 
the,Joint Magistrate of Allahabad, stating 
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that one Sidheshwar Ghoge was the Chief 
Director of the Company, that under thé” 
Articles of Association it was the duty of” 
Sidheshwaa* Ghosé to keep vartaih accounts, ' 
that the complainant has” discovered that. 
Sidheshwar Ghose, who had been entrusted ` 
with keeping accounts, had kept none, and 
that hehad failed to produce any, though ` 
called upon for more than once to do so, and 
at the end of the petition the complainant 
stated that he believed that  Sidheshwar 
Ghose had misappropriated money belenging 
to the Company and that he was busy mak-' 
ing wp false accouħts and that no account or 
balance.sheét had been submitted to the 
Registrar of the Joint Stock Company 
as required by section 74 of the Indian™ 
Companies Ast. The complainant prayed 
that a search-warrant might be issued 
at oncog the books of the Company seized 
and an inquiry made by the Court, “I 
take it that the object of the complainant was 
two-fold ; first, to get Sidheshwar Ghose fined 
under section 74 of the Indian Companies Act 
for not having filed accounts with the Regis- 
trar, and, secondly, to get the Magistrate to 
examine the Company’s books and, if possible, 
to make out from them a case of misappro- 
priation or falsification of accounts’ against 
Sidheshwar Ghose. The Magistrate took the 
statement of the complainant and them issued 
a search-warrant. Under the warrant, a 
number of books and accounts were produced 
and marked. At that stage, Sidheshwar 
Ghose applied to this Court in revision cen-, 
tending that Magistrate had no jurisdiction to 
entertain the complaigt or fssue a gearch-«war- 
rant, It seems to me yuiteeclear that the 
Magistrate had jurisdiction to entertain the’ 
complaint that Sidheshwar Ghose had failed: 
to comply with section 74 of the Indian Com- 
panies Act gnd the Magistrate had certainly 
jurisdiction to entertain a complaint of mis- 
appropriation eof money or falsification of 
accounts-against Sidheshwar Ghose. Whe- 
ther the Magistrate ought, in the circum- 
stances, to have taken action or nok is 
another matter. It goes without saying 
that a Magistrate will not inflict a fine 
in every case in which it can be shown 
that the accounts specified. in section 74 have 
not been filed with the Registrar bythe date 
specified in the Act, and ordinarily I should 
say a Magistrate would be chary of proceeding 
on & complaint of’ this kim except after re-. 
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ference fo the Registrar? og ¢ on the complaint 
‘of responsible persons. As for the complaint 
of misappropriation und  falsifcation of 
accounis, ib was extremely vague, and the 
Magistrate could not be expected to hunt 
through the accounts and to see whether a 
case could be made out against Sidheshwar 
Ghose. The complaint, however, has yet to 
be disposed of. The Magistrate has jurisdic- 
iion. 'Éhis application is premature and 
With these remarks I dismiss it. 


Applioation dismissed. 


- (s.c. 14 P. R. 1911 Cr; 42 P. W. J. 1911 Or.) 
PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 470 oF 1910. 

. February 15, 1911. 
Present:— Sir Arthur Reid, Kr., Chief Judge, 
- and Mr. Justice Rattigan. 
KUTAB ALI AND OTHERS— CONVICTS — 
APPELLANTS 
. versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 302 —Murder— 
Several injuries on:face—Vital part not attacked —In- 
tention—Disfigurement— Conjession— Confession to Zail- 
dar or Lambardar in consequence of qpromise—Con- 
fession to third person in immediate presence of Police 
-—-Admissibility—Evidence—Confessiora to Magistrate 


after extra-judicial confession made under inducement ` 


previous day— Retraction before Committing Magistrate 
—-Valüe of confession—Evidence Act (I of 1872), ss, 24, 
25. 

The infliction of eight severe wounds on the face of 
the deceased with a hatchet is a clear indication that 
something more - -that merg disfigurement was in- 
tended by the persgn whe inflicted the wounds. and 
the latter myst be taken to have intended to cause 
the death of the deceased or to cause such bodily iu- 
juries as he knew to be likely to cause death. 

& man, who has either hacked a fellow-creature 
about in a most merciless fashion or has practically 
pounded him to death, cannot escape conviction of 
murder, if in consequence of such injuries his victim 
succumbs, by merely urging that be was careful to 
avoid injuring a vital part of the latter’s body. 

As a Zaildar or a Lambardar is an official whose duty 
it is to help the Police in the investigation of offences, 
a promise made by. him sis a promise made by ae 
‘person in authority within the meaning of section 24 
of the Evidence Act. A confession made to a Zaildar 
or a Lambardar in consequence of a promise made by 
him that the accuged would get off if he confessed, is 
ingdmissible in evidence. ' 

' À confessian made to a Zaildar or a Lambardar, in 
the immediate presence of the Police, is inadmissible 
in.evidence. 

Where extra- judicial, confessiéns were made by 
two boys, who were either cajoled or frightened into 

“making these confessions, and next day the same 
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confessions were made by the boys toa Magistrate 
but were promptly, retracted when the two youths 
appeared before the Committing Magistrate: Helde 
that the confessions were insufficient io establishes 
case against the youths and to prove the guilt of 
persons who were accused jointly with the youths. 


Appeal from the order of the Sessions 
Judge, Multan Division, dated the 11th July 
1910. 

“The Hon'ble Mr. Muhammad Shafi, for the 
Appellants. 

Mr. M. C. Mukerji, for the Respondent: 

Judgment. — There are two sets of 
appellants in tbis appeal, Kutab Ali, Kadir 
Bakhsh and Nuran (appellants Nos. 1, 2 and 
3) are members of he proprietary body 
of Mauza Dera Wadu in the Muaffargarh 
District, whereas the appellants, Sahara, 
Haider and Bahara are Baloch menials who 
live in Tibi Nonari, which is about three- 
fourbhs of a mile distant from the houses 
of the first three appellants. The latter 
are Malana Jats and the following pedigree- 
table will show their relationship inter se:— 


75 


* 
LH 


^ 


NEG ) 
Khaliq Dad, Allah Bakhsh, 


. | 
Kadir Bakhsn, Karim Bakhsh. 








AMusammat 
appellant No. 2. Wasai. - 
C 
[oT A 
Kutab Ali, Khuda Bakhsh, 
married to . | > 
AMusammat ; Nuran, 
Wasai, appellant No. 3. 
appellant No. 1. s 


Appellants Nos. 4, 5, and 6 are, of course, 
no relations of appellants Nos. 1,2 and 3, but 
their relationship inter se is that of brothers, 
all three being sons of one Hassan. ° 

According to the prosecution evidence, 
Karim Bakhsh, Malana, had a young servant 
named Kiman (aged about. 25), a Baloch, to 
whom he appears to have been much 
attached. It is alleged that this young 
man became unduly intimate with Musammat 
Wasai, the young wife of Kutab Ali, and 
also with Musammat Kariman, the wife of 
Bahara, Baloch ; that Kutab eAli aad Kadir 
Bakhsh rerfonstrated with. Karim Bakhsh 
and urged him-to dismiss the said servant; 
that Karim Bakhsh-was reluctant. to do 80; 
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that they, therefore, requested  Kiman's 
brothers (Nuran P. W. No. 3, and Miran 
*p. W. No. 5) to represent the seriousness of 
the situation to Karim Bakhsh, and that when 
they found that there was no likelihood of 
Kiman's dismissal, they, in concert with 
Bahara, (who had a similar grievance against 
Kiman), Sahara and Haider, decided to take 
the law into theirown hands and murder 
Kiman. As a result of this conspiracy, 
Kiman was actually murdered (according to 
the prosecution) on the night of the 27th 
October 1909 by the six appellants, as he 
was lying asleep on a charpat outside Karim 
Bakhsh’s hut. * 

fhe six appellants were accordingly tried 
in the Court of Session, Multan, on the 
charge of kaving committed an offence 
punishable under section 302, Indian Penal 
Code, and they have been convicted by the 
Sessions Judge agreeing with the assessors 
of this offence. The learned Judge did 
not, however, feel called upon to inflict the 
capital sentence upon any of the appellants, 
partly (it would seem) because they are all 
comparatively young men (Kutab Ali, 
Nuran and Sahara being described by him 
as “mere boys") and partly because they were 
smarting under a wrong done to their respec- 


tive families by the decased, Kiman. . 
He has accordingly sentenced Kadir 
Bakhsh, Kutab Ali, Haider, Sahara and 


Bahara to transportation for life, and Nuran 
(who is said to have taken a minor part in the 
murder and to have been more or less an 
unwilling participator in it) to fourteen 
years’ traneportation. After delivery of 
Judgment, the learned Sessions Judge dis- 
covered that he had, made a mistake in 
Nuran’s case, and that as the latter had been 
convicted of an offence punishable under 
section 302, Indian Penal Code, no sentence 
short of transportation for life could he 
awarded. A note recording this mistake 
has been appended to his judgment by the 
Sessions Judge. N&tice was accordingly 
issued by this Court to Nuran to show 
cause why his sentence should not be 
enhanced to transportation for life. Mr, 
Muhammad Shafi who appeared for all the 
appellants conceded that, if the conviction 
of Nuran is,to be upheld, the sentence 
must necessarily be enhanced to transporta- 
tign for life. The learned Counsel has, 
however, argued at length in support of his 
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contention that there is no evidence upon the 
record sufficient t5 justify the convietion of 
any of ble appellants upon thè charge of 
murder, or upon any other charge. 

Mr. Shafi’s first argument is that, even if 
it is proved that the appellants caused the 
injuries to which Kiman succumbed, their 
intentions were merely to disfigure the man 
who had seduced the wives of Kutab Ali 
and Bahara, and that in inflicting the 
wounds upon the face of the deceased 
the appellants did not intend to cause 
the elatter’s deat or to cause such injuries 
as they knew to be likely to causa his death. 


“In so arguing, Mr. Shafi, of course, did not 


admit that any part of the prosecution 
story in general or that part of itin particular 
which relates to the alleged intrigués, was 
true. gHis contention was that even upon 
the assumption that the prosecution evidence 
was in the main true, his clients had, at 
most, committed an offence punishable 
under section 826, Indian Penal Code, and 
that in view of the provocation which, upon 
the prosecution theory, the two families had 
received, a comparatively light sentence in 
each case would meet the ends of justice. 

We are unable to accept this argument. 
From the medical evidence it is clear that 
no less than eight distinct incised wounds 
were found “on the face of the deceased 
and that these injuries were probably caused 
by a sharp cutting instrument .like a 
“small hatchet.” Cases, no doubt, oecur 
when an injured husband or other relative 
takes the law intg his own hand, and 
decjdes to disfigure a man who has seduced 
his wife or other female relative, but does 
not intend to cause the latter’s death. A 
not unusual form ef such revenge is for 
the aggrieyed party to cub off the nose or 
ears of the seducer. In the present case, 
however, we are of opinion that the person 
or persons who attacked and wounded 
Kiman, as he was lying. asleep, must be 
taken to have intended to cause his death 
or to cause such bodily injuries as he or 
they knew to be likely to cause his death. 
The infliction of no less than eight severe 
wounds on the face of the’ deceased with 
a hatchet is, in our opinion, a clgar indica- 
tion that something more serious than 
mere disfigurement was intended. There 
is a conflict of medical evidence as to whether 
or not the injuries would in the ordinary 

. 
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course have resulted in death. Lala Chandu 
Lal, the Assistant, Surgeon who performed 
the post mortem operation, was of opinion that 
the injuries if inflicted on a healthy subject 
might ultimately have caused death, but 
not immediately, and that the deceased, 
had he not been in a diseased state of body, 
might with proper  medieal care have 
* recovered: On the other hand, Lieutenant 
Bgillie, Civil Surgeon of Muzaffargarh, and 
Dr. Inayat Ullah Nasir, Ciyil Surgeon, 
after reading the post morfem report and 
Lala Chandu Lal's evidence, were of opinion 
that the injuries as therein described were 
sufficient to cause death whether the subject 
was or was not in a healthy state. It is not 
for usto decide whether Lala “Chandu Lal, 
on the onehand, or Lieutenant Baillie and 
Dr. Inayat Ullah Nasir, on the other, is 
or are correct upon this point. But we 
have no hesitation in holding that the nature 
of the wounds and their number are such 
that it is a fair presumption that the person 
or persons who inflicted them intended to 
cause the death of Kiman or to cause him 
such injuries as he or they knew would be 
likely to cause death. We cannot subscribe 
to the contention that a man is not to be 
convicted of murder simply and Solely 
because he is clever enough to avoid injuring 
a vital part of the body. 

We think the nature of the offence must 
be judged in each case upon its own facts, but 
that a man, who has either hacked a fellow- 
creature about i in a most merciless fashion or 


e has practically pounded hfm to death, cannot 


escape convigtion “of murder, if in consequerfce 
of such injuries his victim succumbs, merely 
by urging that he was carefol to avoid 
injfring a vital part of the latter's body. In 
the case before us, we have no doubt that 
the wounds inflicted on Kiman were intended 
to cause his death or such injufies as were 
known by the offender or offenders ‘to be 
likely to cause his death. In point of fact, 
they did actually result in death and that, too, 
within a few hours. 

The next question is the most importaht in 
the case and that is whether the prosecution 
have succeeded in proving that all, or any, 
of the appellants caused the injuries to 
Kiman on the night of the 27th October 1909, 
Unquestionably, thosg injuries were not self- 
inflicted, nor were they (nor indeed could 
ghey be) the result of an accident, They 
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were, therefore, inflicted by some third per- 
son or persons. The prosecution asserts that 
all six appellants assisted in inflicting them, 
and we have now to see whether the allega- 
tion is established. The case for the pro- 
secution is based upon (1) the evidence of 
Jiwan (P. W. No. 4), the sole eye-witness 
of ethe murder ; (2) the confession of Kutab 
Ali, Nuran and Sahara to Ahmad Ali, zail- 
dar (P. W. No. 9) and Mehr Ali, lambardar 
(P. W. No. 11) on the 28th October 1909 
and the discovery of a blood-stained stick and 
kurta (or shirt) upon information given by 
Knutab Ali; (9) the copfession of Haider to 
M. Ghulam Ali, sufed posh (P. W. No. 13) 

and Qazi Tlahi Bakhsh (P. W. No. 10); 

(4) the confession of Kutab Ali, Nuran and 
Sahara recorded by Mr. Muhammad Sarwar 
Khan, Magistrate, Ist Class, on the 29th 

October 1909, and (5) the alleged intimacy 
of the deceased, Kiman, with the wives of 
Kutab Ali and Bahara, this intimacy being 
the motive assigned by the prosecution for 
the commission of ‘the murder. In our 
opinion, the case against the appellants has 
not been satisfactorily established and the 
evidence against them is too weak to justify 
us in affirming the convictions. That no 
other conclusion can reasonably and justly 
be arrived at is, we think, clear from a 
consideration of the various grounds upon 
which the prosecution base their case. To 
deal with these seriatim. (1) There is, in the 
first place, the evidence of the sole alleged 
‘eye-witness, Jiwan (P. W. No. 4). This 
witness is admittedly & person of no position, 
a donkey-driver who earns at besta few annas 
a day. According to his own statement, he 
eame to Malanawala well (where the murder 
took place) about a month or so before the 
occurrénceand was givenemployment by Karim 
Bakhsh (the brother of Kadir Bakhsh, ap- 
pellant). On the night of the murder, he 
happened to awake and went out to see his 
donkey and while so engaged, heard & cry of 
«Dhar, Dhar.” He rushed off in the direction 
from which the cry came and saw Hadir 
Bakhsh, Kutab Ali, Bahara, Sahara, Kaider 
and Nuran (thesix appellants) attacking 
Kiman. While the attack was in progress, 
Karim Bakhsh came out, told the witness to 
mind his own, business and gd away. He, 
therefore, went back toshis shed, and withoat 
saying a word to his wife, fled with hm 
donkey to a neighbouring village (about 
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2 miles: off) and: remained there for some 
5 or 6 days. He then returned to 
* his home in the hope that the Police in- 
vestigation would be all over. He explains 
that he ran away because he was frightened 
and did not wish to displease Karim Bakhsh. 
But, tough he was living on the well and 
had left his wife there when he weut away, 
no one apparently thought of him as a likely 
witness. He had not run away to any great 
distance, and it is hardly creditable to tbe 
Police investigation to assume that his where- 
abouts would not have been discovered, had 
any one suggested that he was likely to give 
important evidence. “It is a significant fact, 
in this connection, that Jiwan’s name is not 
mentioned in any of the confessions made by 
the various appellants, and there is nothing 
in the Police diaries to suggest that any hint 
was given, prior to ihe 8th November (or 
some 10 days after the murder) that this 
man should be searched for. On the Sih 
November, however, he suddenly comes for- 
ward with his story. There are several 
discrepancies in the statements made by him 
on different occasions, but we do not lay 
much stress cn them. The main objections to 
his evidence are that he appeared at à very 
late stage of the case after the various con- 
fessions had been recorded ; that heis a mên 
of the very lowest position in life, and that 
none of the appellants who made confessions 
made any reference to him, though if the 
confessions and his evidence are true, and 
some allusion to his sudden appearance on the 
scene when the crime was being committed 
would natufally have been expected. In this 
connection we might refer to the remarks in 
Queen-Empress v. Ghulam Muhammad (1). 
“Witnesses who witness a murder and do and 
say nothing until their evidence is required 
to complete the Police case, must give some- 
thing more than a plausible reason to induce 
us to believe them." ° 
We entirely agree with this observation 
and in view of the fact that the confessions 
of the accused in no way corroborate the 
witness’s assertion that he actually saw the 
crime being committed and the persons 
who were committing it, we consider that it 
would be dangerous to act upon the evidence 
of a person of this class who admittedly 
made no mention of the facts for some 10 


gays or so. The case in support both of 
", (1) 10 P. R. 1897 Cr. 
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Jiwan's evidence and of the iul of the con- 
fessions might have been different had any 
reference* been made in thg latter to Jiwan’s 
presence, but as matters stand, we do not 
think that any reliance can be placed upon 
his evidence. 

(2) The Sessions Judge and the assessórs 
were of opinion that the confessions made 
onthe 28th October by Kutab Ali, Nuran 
and Sahara to, the zadldur aud l&mbardar 
were ‘genuine and were made under no 
threat, promffe, inducement or compulsion,” 
and” that the confessions were, therefore, 
admissible in evidence against „al? the appel- 
lants. We are unable to agree. In our 
opinion these confessions should never have 
been admittetl in evidence as they were 
clearly made either in vonsequence of pro- 
misesfheld ont to the appellants or, in 
circumstances which rendered the confession 
inadmissible as legal evidence. Before deal- 
ing with this objection to the confessions, 
however, we mightat the very outset draw 
attention to the fact (and: we regard it as 
somewhat significant) that of the appellants 
those who made confessions to the zazldar and 
lambardar, and on the next day to the 
Magistrate, were the three appellants who 
described by the Sessions Judge as " 


mere. 
boys,” namely, Kutab Ali, Nuran and 
Sahara. Haideris said to have made -a 


sort of confession to two persons and with 
this we shall deal hereafter, but neither 
Haider nor Sahara or Kadir Bakhsh made 
any confession before a Magistrate. 

We start then wish the adritied fact that: 
the first persons to confess “were the three. 
boys, and it is obvious thatit would: not be 
difficult to work upon the feelings of such’ 
youths. As a matter of fact, we find. 
that Kutab Ali and Nuran at first denied 
all knowledge ofthe matter, but that sub- 


sequently, first, Kutab Ali and then 
Nuran’ admitted that they had taken’ 
part in a murder. Ahmad Ali, zadldar, 


states that he told, Kutab Ali, ‘after the 
latter had denied all knowledge of the- 
affair, that he must know something abont the 
murder and that the best thing he could do 
would be to tell the whole story. The lamhar- 
dar, Mehr Ali, however, admits th the etl. 
dar told Kutab Ali, that he would get off if he 
confessed. Nurgn’s confession io the zaildar 
and the lambardar wa made at the same 
time, and we have no doubt, under the Bam. 


* 
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inducement, though no definite evidence as 
to this is apparent “og the record. But, 

admittedly, both these boys were before the 
two official’ at the same time and*we see no 
reason tb doubt that the inducement offered 
to the one was equally offered to the other. 
Now, it is well known to everybody in a vil- 
lage that the zaildar is an official whose duty 
it is to help the Police in the investigation of 
offences and a promise held out by a zatldar 
in suche circumstances is, in our opinion, & 
promise made by a person in authority with- 
in the meaning of section 24 of the Indian 
Evidence Act. We hold, therefore, that the 
confessions of Kutab Ali and Nurau to the 
zaildar and lambardar were inadmissible in 
evidence by virtue of the provisions of that 
section, 

The confession made by Sahara to those 
officials on the same day is also inadmissible 
in ‘evidence, The zatldar frankly admits that 
this youth’s confession was made in the pre- 
sence of the Police and after the arrival of the 
Thanadar who, at the time of the confession, 
was sitting only a few yards off, Mehr Ali, 
lambardar, gives evidenceto the like effect. 
It is true that technically this confession was 
not made to the Police, but we cannot lose 
sight of the fact that in reality it was so made. 
The Police were actually present and must 
have heard every thing that was,said, and to 
admit that a confession, nominally made to a 
third party, does not come within the spirit 
or letter of section 25 of the Indian Kvidénce 
Act: because, though the Police were present, 
the confession was addressed to a third person 
would, in our opinión, bedantamount to hold- 
ing that tht Pole could by this convenient 
subterfuge $vade the stringent provisions of 
that section. We hold, therefore, that 
Sabara’s confession to the zazldar and the 
lambardar, made in. the immediate presence 
of the Police, was also inadmissible in 
evidence, e. 

Before passing on, we might refer hers to 
the production by Kutab Ali of a stick anda 
kurta, (or shirt). These;,two articles were for- 
warded in the ordinary way to the Chemical 
Examiner, whose report is to the effect *that 
“colouring matter of blood” wasfound upon 
them both. In the absence of any proof that 
thefe was mammalian blood found upon the 
articics, this report is not per se of much im- 
portance. But, in addition tq this, we have 
the very positive evidence of Lala Chandu 
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Lal, the Assistant Surgeon who performed the 
gost mortem examination, that there were no 
marks of lata? blows on the body when he sawe 
it on the 29th October. The learned Sessions 
Judge in his judgment points out that “if this 
evidence is to ba believed the whole story of 
the prosecution falls to the ground, as this 
stick played a prominent part throughout the 
proceedings”. In hisopinion, however, the 
evidence given by Lieutenant Baillie was at 
variance upon this point with that given by 
Lala Chandu Lal, and he, therefore, thought 
it necessary to examine another medical offi- 
cer, Dr. Inayat Ullah Nasir. We have care- 
fully perused the evidepce of these three ofi- 
cers, but we do not find any real conflict of 
opinion. Lieutenant Baillie, no doubt, did at 
first assert that if two blows were delivered 
on the same spot, first by a blunt instrument 
and secondly by a sharp instrument, the 
signs of the first injury would not be trace- 
able owing to the injury of the sharp instru- 
ment. Buthe was then put the following 
question by the Public Prosecutor:—‘If a 
blow is struck -on the face with a blunt 
weapon, like astick and along with it several 
blows are struck on the same face, as here, 
with asharp edged instrument, is it not pro- 

bable that the injury caused by the blunt wea- 
pgn may not appear to the naked sye under 
the ordinary examination among the mass of 
injuries inflicted by the sharp edged instru- 

ment as in this case.” Dr. Baillie’s reply to 

this very leading question was that 14 zs just 
possible that the injuries of the blunt 
weapon would ba lost sight of amongst the 

many incised wounds, as in this case.” Now, 

it must be remembered that Lala Chandu Lal , 

(whose bona fides and impartiality are not 

impeached) was the expert who performed 
the post mortem examination, and in the or- 

dinary course it would be to his evidence that 

we should turn to see what the nature of the 

injuries upon the body really was. Dr, Bail- 

lie admits thatin the case put to him, it is 

“just possible" that the iajuries caused by the 


«blunt weapon would escape observation aud 


the obvious inference from what he says is 
that in the ordinary way such injuries ought 
to be discernible. We failto see how this 
evidence can reasonably be regarded as con- 
tradicting that given by Lala Chandu Lal. 
Nor does Dr. Inayat Ullah Nasir (P. W. 
No. 16) say anything upon this point which 
materially affects the value of Lala Chandy 
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Lal's evidence. He states that “there would 
not necessarily be any swelling froma blow 
*inflicted with a stick followed by incised 
wounds such as in the present case, as the 
blood would drain off, but there would be 
laceration of the substructures.” We have 
no reason to assume that Lala Chandu Lal 
did not perform the post mortem examination 
with due care and caution, and we may take ib 
that if there had beenany laceration of thesub- 
structures he would have noticed it. From 
the very fact that he makes no mention of any 
such laceration and from the fact that he is 
very positive that there wereno marksof blows 
inflicted with a stick, upon the body, we 
are bound to hold that no such marks exist- 
ed. Neither Dr. Baillie nor Dr. Inayat Ullah 
Nasir controvert Lala Chandu Lal’s asser- 
tion that if such blows had been inflicted, the 
marks would not have disappeared within 
24 hours. Lala Chandu Lalfound no indi- 
cation whatever that the deceased had been 
beaten by a lathi upon his face, or elsewhere; 
Dr. Baillie admits that despite the incised 
wounds, it is only “just possible” for such lathi 
blows to be overlooked and Dr. Inayat Ullah 
Nasir points out that even if the body bore 
the incised wounds, the ipfliction of blows 
with a lathi would have been discoverable 
owing to the laceratión of the substructurgs. 
We must, therefore, dissent from the Ses- 
sions Judge’s opinion that Lala Ohandu Lal’s 
evidence upon this point is incomprehensihle. 
On the contrary, it appears to be in accord 
with the evidence of the two other experts, 
who, however, could merely theorise and had 
not had the advantage of seeing the body. 
In view of this evidence, the very gravest 
suspicion would necessarily attach to the 
progecution story which, as the Sessions 
Judge states, is so largly dependent upon the 
theory that a lathi was used. And, in this 
connection, we might at once say that we re- 
gard as inconclusive and worthless the evi- 
dence of certain witnesses for the prosecution 
(e.g., Lala Shiv Sahai, the Sub-Inspector) who 
have stated that the wounds on the body» 
were caused partly with an axe and partly 
with a stick. The whole theory for the pro- 
secution now is that it was absolutely impos- 
sible to say whether or not a stick had been 
used, as even ifit had been, the marks of 
blows from stich a stick could have been ob- 
literated by the injuries caused’ by the axe. 
And yet the Sub-Inspector, the zaildar (Ah- 
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mad Ali, P. W. No. 9) and the lambardar 
(Mehr Ali P. W. Ng. 11) have no hesitation 
in asserting that the injuries had been inflict- 
ed with an*axe and a stick. : 'Obvibusly, the 
reason for this was to connect the appellant 
Kutab Ali still more effectually with the crime 
as a blood-stained stick had been alleged to 
have been produced by him. 

For our own part, we attach no value what- 
ever to either the stick or the kurta, not only 
in view of the remarks we have madee above, 
but also because it is not shown that ‘either 
article had malnmalian blood upon it. 

(3) We have next the confession said to 
have been made by the appellant, “Haider, fd 
Ilahi Bakhsh (P.W. No. 10) and M. Ghulam 
Ali (P.W. No. 13) on the 31st October 1909. 
We regret that we are unable to accept this 
evidence as beyond reproach. M. Ghulam 
Ali, 2fildar, was most zealous in investigat- 
ing this matter and was laudably desiréus 
of discovering the criminals. He and Ilahi 
Bakhsh were requested by the Sub-Inspector 
to question Haider upon the subject, and it 
is said that the two witnesses took the latter 
away to some distance from the Police and 
that thereupon Haider at once disclosed all 
he knew. Heis said to have made this con- 
fession freely and without the least hesitation, 
and yet when asked to walk back a few paces 
and repeat kis confession to the Police, he 
flatly declined to do so. He also refused to 
make any confession before a Magistrate and 
he has strenuously denied throughout the pro- 
ceedings that he made any admissions to - the 
two witnesses above-mentioned. We are by no 
means satisfied, in these circumstances, that 
hee made the  allebed confession, buat 
even if he did, it was obviously made at 
a time when he was regarded as a suspect 
and the Police, if rot actually present, were 
only a litéle distance off. In our opinion, 
this so-called piece of evidence is absolutely 
worthless. The value that the Police them- 
selves hitached to the so-called confession 
may be guaged by the fact that Haider was 
notthen and there grrested. Ghulam Ali 
had informed the Police of the confession 
on the 3lst October at 9 a.m. and it 
the evening of the next 
day (the lst November, that Haider 
was formally arrested and then qnly (sc it 
would seem) in consequence of statements 
made by Mehr Shah and Haider Shah. 

(4) There rémain, tHRerefore, only the con- 
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fessions made by Kutab Ali, Nuran and 
Sahara to the Magistrate, Ist class, on the 
29th October. These confdssions, it must be 
remembered? were-made by peraons'described 
as mere boys, and “two of them had been 
induced, by promises of pardon, to make 
confessions the previous day to the zazldar and 
the lambardar, while the third had made a con- 
fession in the immediate presence of the 
, ub- Inspector that same day. It is hardly 
* t20 much,to say, therefore, that it was quite 
poasiblesthat these youths were still under the 
impression that their best policye would be to 
please the Police and the- officials and thus 
secure their pardon. Oneot them, Nuran, ap- 
parently had reconsidered his position, for his 
so-called confession to the Magistrate is, in re- 
ality, no confession at all, as he asserted that 
he was compelled by force to take part in the 
crime and that he had done his best to give 
information before-hand to the relatives of 
the deceased of the conspiracy to murder the 
latter. In this he is borne out by Sahara 
who also stated that Nuran was not a free agent 
in the matter. The result, then, is that the 
whole of the prosecution evidence against 
the six appellants narrows itself down to 
the confesions of Kutab Ali and Sahara, 
made before M. Sarwar Khan, Magistrate, 
Ist class. These confessions were, as we 
have already observed, made by, two young 
boys who had been either cajoled ôr frighten- 
ed into making extra-judicial confessions 
the day before, and they were promptly 
retracted when the ‘two youths appeared 
before the Committing Magistrate. We cannot 
regard such canfessiong, as sufficient to 

e establish a case against. these two appellants 
themselves, sand they certainly are not 
sufficient to prove the guilt of the other 
appellants. 

The Sessions Judge relies strongly in 
support of his conclusions upon ¢he fact that 
Kutab Ali and Bahara had motives for 
seeking the death of Kiman, inasmueh 4s 
the latter had been, unduly intimate with 
their respective wives. The evidence as to 
the existence of the intrigues appears to us 
far from, conclusive. 

Musammat Wasai, the wife of Kutab Ali, 
is the sister of thé appellant Kadir Bakhsh, 
and «he half sister of Karim Bakhsh. 
Kiman, the deceased, was in the employ 
of Karim Bakhsh, and it is proved that 
Knlab Ali, Kadir Bakhsh and Karim Bakhsh 
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were on the best of terms. According to 
Nuran (P. W. No. 3) and Miran (P. W. 
No. 5), brothers of the deceased, Kutab Ali 
was most anxious that the intimacy between. 
his wife and Kiman should come to an end, 
and with this object in view, begged the two 
witnesses to ask-Karim Bakhsh (his own 
cousin and brother-in-law) to dismiss Kiman 
from his employ. Surely, this is an incredi- 
ble story P One of the members of the 
proprietary body hears that a menial in his 
employ has the effrontery to carry on an 
intrigue with bis sister, married to his first 
cousin. He is on'the best of terms with the 
latter and yet he refuses to dismiss the 
menial, at all events forthe time being. It 
is admitted by Nuran, (P. W. No. 3) the 
complainant in the case, that Kutab Ali was 
on good terms with Karim Bakhsh and if 
Jiwan is to be believed at all, it was Karim 
Bakhsh who tried.to “hush up” the murder 
by getting rid of an awkward witness such 
as himself. In fate of this fact, we find it 
difficult to believe that Karim Bakhsh would 
have allowed the deceased to remain on in 
his service had there been any real suspicion 
that Musammat Wasai, his sister, was dis- 
honouring herself, her husband and her 
brother by being*unduly intimate with a 
Baloch labourer in his employ. The evidence 
in Support of this alleged intimacy is of the 
weakest possible kind. We have already 
dealt with the story told by Nuran and 
Miran. In addition, we have the evidence of 
(1) Habib (P. W. No. 12); M; Ghulam Aii 
(P. W. No. 13) and Ahmad Yar (P. W. 
No. 14). Habib begins his evidence by boldly 
asserting that Musammat Wasai had an in- 
timacy with the deceased but in cross- 
examination he admits that he "formed his 
own suspicions” as to this intimacy and that 
he saw nothing and was told nothing. 
M. Ghulam Ali is also obliged to admit that 
prior to the murder he heard nothing: about 
any such intrigue. Ahmad Yar, who is a 
person who had been dismissed from his 
ost of lambardar, is the 8nly witness who is 
positive, of bis own knowledge, of the in- 
trigues between Musammat Wasai and Musam- 
mat Kariman and the deceased Kiman, and 
he admits that he .kept the knowledge of 
these intrigues to himself. No doubt, Kutab 
Ali in his confession to the Magigtrate, refers 
to these intrigues, and so, too, do Nuran and 
Sabhara, but we have already given reasong 
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for holding that these confessions cannot be 
accepted as free and voluntary statements of 

* ,actual facts. Apart from these confessions, 
the only evidence in support of the story 
that Musammat Wasai had an intrigue with 
the deceased consists of the statements of 
Nuran, Miran, Ghulam Ali, Habib and 
Ahmad Yar; and as regards ihe deceased’s 
alleged intimacy with’ Musammat Karinvan, 
wife of Bahara appellant, there is the evi- 
dence of M. Ghulam Ali and Ahmad Yar. 
As we have shown above, the statements of 
these witnesses do not satisfactorily prove 
that the two women were the witnesses 
of this Baloch defgndant, while the pro- 
babilities are all against the allegation that 
Karim Bakhsh kept the deceased on in his 
service despite what he is said to have heard 
about the latter’s relations with Musammai 
Wasai. 

After fall and careful consideration of the 
evidence on the record, we must hold that 
there is no sufficient proof against the ap- 
pellants. We, therefore, accept this appeal 
and, setting aside their convictions and sen- 
ténces, acquit them and direct that they be 
released, 

e Appeal accepted. 


(s. c. 18 Bom. L. R. 1185.) 
BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR Revision No. 124 
R F 1911. 
July 27, 1911. 
Present:—Sir N. G. Chandavarkar, Kr., ` 
Judge, and Mr. Justice Hayward. 
EMPEROR— Opposite PARTY, 
versus . 
ROGER DE SILV À—-Accuskp. 

Bombay Abkari Act (V of 1878), s. 48 (¢)—Cocaine— 
Illicit possession—Sale without license—Pwnishment— 
Sentence— Enhancement— High Court Jurisdiction— 
.Practice— Power of District Magistrates to report case 
for enhancement—Criminal Procedure Code (Act Veof 

1898), s. 439, . x 
Cases where cocaine is found to have been secretly 
“possessed and sold without a license should be dealt 
with so as to produce a deterrent effect. Itis neces- 
sary in such cases to pass sentences of imprisonment 
ag a mere sentence of fine fails to check the evil of 

illicit sale atd possession of cocaine. 


A sentence should not be materially enhanced * 


e. where a long time has*elapsed since the decision of 


the Court below was passed. 
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The High Court has jurisdiction to enhance a sen. 
tence, howsoever the c&se comes to its notice. Ib ig 
not necessary that Government should instruct the 
Governmeyé Pleader to mova the High Court to 
enhance a sentence. The District Magistrates can 
bring to the notice of the High Court cases of inade- 
quate sentence. 


Mr. L. A. Shah, acting Government Plea- 
der, for the Crown. 
Mr. Campbell, for the Accused. 


Judgment.—We think -that the? 
proper sentence for the Magistrate to have 
passed in this case would have been oné of 
imprisonment. e Such cases, where cocaine is 
found to have been secretly possessed and 
sold without a license, must ebe'dealt& with so 
28 to produce a deterrent effect. At the same 
time, we do, not think we should enhance the 
sentence materially where along time hag 
elapged since the decision of the Court 
below was passed. P 


In the present case Roger De Silva, who 
was accused No. 1 in the Magistrate's Court, 
has been convicted in December 1910, 
and tbis application for enhancement of the 
sentence was made by Government to this 
Court on the 8th day of May 1911. No 
doubt, Government has to take some tire 
after these cases have been brought to its 
notice, and, before it makes up its mind, it 
has to «pnsult its legal advisers. But it 
is not necessary that Government shoníd 
instruob the Government Pleader to move 
this Court to enhance a sentence. District 
Magistrates can bring to this Court’s. notice 
cases of inadequate sentence. Under our 
revisional powers, wé have jurisdiction to 
«enhance sentence howsoever the case comes t$ 
our notice. We think, therefore, that in this 
case the ends of justice will be sufficiently 
met by senteneing the accused Roger De 
Silva to imprisonment until the rising of the 
Court, in addition to the fine of Rs. 50) 
which was imposed upon him by the Magis. 
trate, At the same time, we wish to impress 
upon Magistrates the. necessity of passing 
sentences of imprisonment in cocaine cases 
where a mere sentence of fine fails to check th 
evil of its illicit sale and possession. : 

The case of the other accused John Witec 
(No. 2) need not be proceeded with ary fur. 
ther as he is reported to have lgft Bombay and 
the rule has returned unserved asto him. 
The application a8 to him is accordingly 
rejected, Ars es LM 
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(s. c. 15 P. R. 1991 Or.) 
PUNJAB CHIEF COUR. - 
OniMINAL Appian, No. 776 or 1910. 
February 28, 1911. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Shah Din. 
KANHAYA AND oruers—Convicra— 
APPELLANTS 
versus 


“EMPEROR-— RESPONDENT, 

Vonfession made by co-accused pleading guilty—Ad- 
missibility against other accused—EvMence Act (I of 
ud » s. 39— Criminal Procedure Gode (Act V of 1898), 
s. 271. 

Where one “of several acoused persons pleads 
guilty and the Court accepts the plea, though not in 
express terms atthe moment the plea is putin, a 
confession made by such persons is inadmissible as 
against the other accused. 

Subrahmania Ayyar v. King-Hmperor, 25 M. 6 Lat p.69 
(P. €.) Queen-Empress v. Pahuji, 19 B. 195, Queen- 
JEmpfess v. Chinna Paruchi, 28 M. 151, Piara Singh v. 
Queen-Empress, 11 P. R. 1900 Cr., followed. 


- ` Appeal from the order of the Sessions Judge, 
Hissar, dated the 10th November 1910. 

Mr. Gullu Ram, for the Appellants. 

The Government Advocate for the Re- 
spondent, : 

Judgment,—In this case the fol- 

«lowing convictions and sentences have been 
obtained by the prosecution :— 

Against Bhola, under section 397, Indian 
Penal Gode, transportation for life ; 

Against Kanhaya (previous convict), under 
sections 397/75, Indian Penal Code, trans- 
portation for life; ' 

Agsinst Bawa Narain Das, under section 


r 897, Indian Penal Code, s@ven years’ rigorous 


imprisonment; ° . 


Against Sárjit, Chuttan, Bochan, Sulhar, 
Mangtu and Shib Lal, under section 395, 
Indianu Penal Code, 5 yefrs’ rigorous im- 


' prisonment (3 months’ solitary);  * 


Against Bhartu, section 395/106, Indian 
Penal Code, 3 years’ rigorous imprisonment 
(3 months’ solitary). * 

Accused Pirthi, *Chetu, Piru and Surja 
were acquitted on the guound that the identi- 
fieation of them by the prosecution witnesses 
was of doubtful value. . 

The case for tbe prosecution was that on 
the night of 6th-7th July last a dacoity 
involving héuse-breaking and theft and the 
causing of hart was committed in tha village 
of Gopalpur in the Sampla égZana of Rohtak 
District, and that tHe 14 accused persons 


with Sumera, the approver, and one or two 
. * » 
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more, were the culprits. Against their con- 
victions Bhola and Sulhar have appealed e 
through jail (Nos. 30and 31 of 1911), whilé 
:Kanhaya, Mangtu, Shih . Lal and, Bhartu 
‘have appealed through a Pleader (No. 776 
‘of 1910), Bhartu also putting ina sup. 


-plementary appeal through Mr. Gallu 
Ram, Advocate. 
All these appeals can conveniently be 


‘disposed of in one judgmant. Narain Das, 
Sarjit, Chattan and Bochan have not appsaled. 

Before the zommencement of arguments 
‘the learned Government Advcecate applies to 
this Court for action tg be taken-under seo: 
tion 428, Criminal Procedure Code, that is 
to say, that Mahammad Bakar, Circle Inspéc- 
tor of Polics, should be called (he was pre- 
sent in Court) and should be examined 
further as to the manner-of the ‘identification 
of the accused persons, in regard to which, 
in thé learned gentleman's opinion, the ex. 
amination had baen inadequate. At that 
-stage of the case, however, we were unable to 
rule that further evidenca was necas3ary or 
“should be allowed to bə presented, and we, 
therefore, deferred the matter with the result 
‘that now we are of opinion that we should 
not acesde to the application. 

el'here is no doubt whatever about the 
facium of the dacoity. As we shall saa, a 
gang of malefactors certainly did appear at 
GYpalpur on the night in question, and there 
can be no doubt that that gang stole pro- 
perty and caused hurt. The real. question 
for consideration is the identity of the 
dacoits; that is to say, did each, and every 
one of the appellants join in this crime ? i 

The first question argued before us was, * 
whether the confession'of Bawa Narain Das 
acsused, which was adhered to throughout, 
culd be taken into consideration against 
the co-accused. It is contended that it can- 
not, because the Bawa pleaded: guilty and 
so was not fried along with the other 
accused, and in suppowt of the contention 
*we are referred to section 30, Indian Hvi- 
dence Act, to Subrahmania Ayyar v. King. 
Emperor (1), Queen-Empress v. Pahuji (2), 
-Queen-Empress v. hinna Parucht (3) and 
Piara Singh v. Queen-Empress (4). These 
rulings are quite clear and explicit. Mr, 

(1) 25 M. 61 aj p. 69 (P. C.) 

(2) 19 B. 195. . ` 

(3) 23 M. 151. e 

(4) 11 P. R. 1900 Cr, 
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. , Pebman, Government Advocate, argues that 
the dictum contained in these rulings, which 
he admits to be a correct dictum, applies 
only when the plea of guilty has been 
“accepted,” and points to the words“ may 
be convicted "in section 271, Criminal Pro- 
cedure Code, as showing that sucha plea 
need not be accepted by the Court. In 
our opinion, however, the plea was accepted 
in this case, though not in express terms 
at the moment it was put in. The test 
is whether the judgment of the lower 
Court discussed the guilt of the Bawa as 
an open question to be decided by the evi- 
dence on the record, and we can find nothing 
of this sort, The only passages in the judg- 
ment which need even a passing comment in 
this connection are :— 
P. 14—" He (the Bawa) was brought on 
the 21st to Rohtak along with a flask 
full of black and grey gunpowder, which 
was found in his possession at the time of his 
arrest.” 
P. 16—" The Bawa himself’ was identifi- 
ed there by witnesses from Gopalpur.” 
P.P. 18 and 1l—The. discussion of the 
value of the confession. 
We think the first passage was megply 
written as part of the history of the case, 
_ as also was the sécond, and not as implying 

that, apart from them, the Couzt: would Wave 
entertained doubts as to the truth of the plea 
of guilty. 

As toxthe third passage, our opinion is that 
the value,of the confession in its details 
had to be tested and discussed, because the 
Court below was (wrongly) using it under 
section 30 aforesaid dgainst the other accused. 
We, therefore, rule that the confession of the 
Bawa is inadmissible as against the appel- 
lants. 

The story of the actual dacoity and of the 
events that led up to the arrest and trial 
of the accused has been told with sufficient 
detail and accuracy, and we will treat it 
a8 stated. An important feature of the case 
is tbat, while Bhartu accused is of Gopalpur, 
ihe scene of the dacoity, and Mangtu, Kan- 
haya and Shib Lal accused are of Mauza 
Majra a village of Rohtak District, all the 


rest of the ‘accused are residents of Gadh: 


Muktsar Thana acrossthe Jumna in the Meerut 

District, The theory of the prosecution is that 

Bhartu was taken into the gang because of 

í his local knowledge, and it will be convenient 
s 
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. 
to deal wath his case separately here, especial- 
ly as we see good reason {to doubt his parti- 
cipation inthe affair. Against him we have, 
first, the deposition of Sumera, approver— 
(W. P. Nc. 22)—who is also a Meerut mav. 
After telling the story of his solicitation 
by Chuttan, of his joining Bhola and Chuttan 
at the tank in Alipur, (his own village) ofe 
their taking train from Baksar*(6 miles 
from Alipuy) for Delhi, of their eating food 
there at a goasgala and then going by train 
to Bahadurgarh in Rohtak District, of their 
buying uncooked food there tnd walking 
thence to Majra, where they found the accused 
Bawa and Kanhaya in the evening, of 
their eating and sleeping there, of Kanhaya 
next morning sending Mangtu (then called 
Sammu) accused to Bahadurgarh to fetch 
the other dacoits, of his returning at 3 P. M. 
and reporting that he had got 5 men and 
left them at the sera? at Bahadurgarh, of 
witness and Shibbu (Shib Lal accused) being 
sent to Bahadurgarh next day to find the 


' five, who (urned out to be Sarjit, accused, 


Sulhar, accused, Megh Singh, Jaswant and 
Bachan, accused, of witness telling these men 
to wait another day as it was raining and. 
himself returning to Majra, of the party 
splitting up next day into two sections of five 
men each, Kanhaya with a she-camel being 
in a party that went by road, while witness, 
Chuttan, Surja, Shib Lal and. Mangta went 
through the jungle, he mentions Bhartu for 
the first time. He says, Bhartu, whose name 
he did not know # the time, and the Bawa 
met them at the Railway Ifne-ad they went. ° 
The party then, he says, proceeded onwards ; 
made a pretence at Mauza Bangroli of want- 
ing to buy bullofks; passed on to another ‘ 
village, a mile or two from Gopalpur, where 
they found under a nim tree Jaswant, Megh 
Stgh and Sulhar, the party, thus tempo- 
rarily becoming ten in number, were accosted 
there by a Canal Sepoy (Saman W. P. No. 
18); separated off these three and the Bawa 
and Bhartu, went on to Gopalpur arriving 
aftér sunset near a well, where presently 
the Bawa and Bhartu again joined them, 
followed by Kanhaya and Bhola without the 
camel; and then, after various acctessions- of 
strength, went on after dark to. thé job, 
leaving two- Gopalpur men and Megh Singh 
in charge of their cléthes. Witness cannot 
say, whether Bhartu was left behind or not, 
and altogether he is ratber vague about 
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Bhartu. It is clear thay very atrong corro- 
boration would be needed to cogvict Bharta, 
for the eye-witnesses of the dacéity say he 
was nob present at it, 

Next, we have against Bhartu the evidence 
of the aforesaid witness No. 18, the Canal 
Mate. He was found by the Police on 27th 
August, when the Bawz, having confessed; 
was taking them round and showing them 
„the vatious spots where this and that had 
happéned. Saman’s general Lona fides there 
is no reason to doubt, but, when he professes 
to identify eight of the men to whom he 
Spoke for* a, few minutes, and among them 
Bhartu, one feels that such testimony, taken 
by itself, is not sufficient for a conviction. 

Next, against Bhartu therd is the evidence 
of Dani and Balla (W. P. Nos. 31, 32), 
sweepers of Majra, who say that, about the 
time of this dacoity, they were making a 
chappar for Kanhaya at Majra, and Kanhaya 
and Bhartu were there. This, if true, cannot 
be connected with the approver’s story of 
the events leading up to the dacoity, for 
according to that story Bhartu did not join 
the party at Majra but between Majra 
and Gopalpur. There is reason to suppose 
that these witnesses are really speaking 
of another mau of the name of Bhartu. 
The evidence is, therefore, worthless. 

Lastly, we have the depositions of Sada 
Sukh (W. P. No. 39), Chain Sukh (W. P, No. 
38) and Ram Gobind (W. P. No. 41) as to 
Bhartu coming with Bhola accused to Sada 
Sukh’s shop the day. before the dacoity and 
pretending they wanted to buy bullocks. 
This evidence ifi suspected for the reason €hat, 
though they are all eye-witnesses of the 
dacoity, Sada Sukh being complainant, Ram 
Gobind, his brother, antl Chain Sukh, his 
relative, and though they all tlearly saw 
Bhola among the dacoits, they expressed no 
suspicions regarding Bharta when - first 
examiued by the Police, nor did ‘any one 
mention Bhartu’s name in the first report. 
Similar remarks, mutatis mutandis, applye 
to the deposition of Lachman (W. P. No. 
43) who says he saw Bhola and Bhartu 
together at mnight-fall near the village, 
suspected them and warned them to 
leave the*place. This evidence, in short, is 
mere padding and may be ignored and it is 
thusclear, on a review of the case against 
Bharta that the charge under which he has 
been tried has not been brought home to him. 
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As regards the other appallants, however, 
though the learned Counsel has found occa. 
sions for criticising the prosecution evideuce 
here and there, we are not disposed to dissent 
from the views of the Sessions Judge. The 
cumulative effect of the evidence against each 
and every appellant is great, and we sae no 
yeason to suppose that afar reaching ana 
most elaborate plot has been madein order 
to implicate innocent men in this case. 

Taking the Majra meu first, we havo 
against Kanhaya, appellant, the following 
dence: — 

The Tahsildar of Rohtak (W. P. No. 61), 
Allah Diya (W. P9 No. 14) Bhabisra of 
Bahadurgarh, Sumera, approver, (W. P. No. 
22); Dani(W. P. No. 31)and Dani(W. P. No. 
47); Mukha Dhanak(W. P No. 57); Sadasukh 
(W. P. No. 39), Neki Ram (W. P. No. 40), 
Ram Gobind (W. P. No. 41), Kirpa (W. P. 
No. 42), Bakhtawar (W. P. No. 48) and 
Rahim Bakhsh (W. P. No. 46). 

Before the first of these witnesses, whose 
testimony may ba accepted with perfect con- 
fidence, Kanhaya was identified by the last 
seven of them, and this identification was 
carried outin a perfectly satisfactory -way. 
Sumera, avprover, as we hava seen, mentions 
Kanhaya repeatedly, and as he has been cor- 
*"roborated in most points, we can readily 
accept his evidenes. Passing over Dani of 
Majra (W. P. No. 31), already discussed, we 
come to Daniof Gopalpur (W. P. No. 47), an 
eye-witness of the dacoity. Mukha Dhanal 
(W. P. No. 57) is the man who was watching 
crops and who gave fire to some ten men in- 
cluding Kanhaya. We see no“ difficulty in 
believing that this witness, who came inte 
close contact with the dacoits, is able to 
recognise at least same of them. Sada Sukh, 
Naki Ram, Ram Gobind, Bakhtawar and 
Rahim Baksh are the principal eye- witnesses 
of the dacoity. The first threo were all in 
Setlasukh’s house when it was raided; and 
though the learned Sessions Judge raises 
doubts about the existence of a hanging lamp 
in the verandah we do not think the testimony 
regarding it need be rejected. It may not 
have been specially mentioned by the witness 
in the earlier stages of the Police proceedings ; 
but such commissions are natural enough, and 
these three persons came iato such close 
contact with’ the invaders that they could nof 
fail to have got a good view of them. We gre 
not pressed by the argument based on such 
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discrepancies as occur in the statement that 
ada Sukh and Neki were thrust outside and 

the statement that they were pushed into 
the cattle-shed, whence they made their 
way into the street, they were certainly push- 
ed out of that part of the premises in which 
the dacoits found them. And such triviali- 
ties as that one witness says the dacoits 
chained the door upon them after pushing 
them out, while another does not mention 
the incident, need not trouble us at all. 

Against Mangtu, appellant, we have most 
of the aforesaid eye-witnesses and also Sam- 
an (W, P. No. 13) the canal-mate, Mukha 
Dhanak (W. P.No.57)* and Kewal Singh, 
Zaildur (W. P. No. 16), (in whose presence 
the approver in a quite satisfactory way iden- 
‘tified Mangtu) and against Shib Lal, appel- 
lant, there appear three eye-witnesses, who 
saw the fight outside complainant’s house and 
Kewal Singh (as before). This fight seems 
to have lasted some time, and we are of opi- 
nion that these three witnesses, who did not 
profess to recognise all the decoits but only 
some 5 or 6 who came specially under their 
observation, may readily be believed. 

Turning now to the Meerut men against 
Bhola, appellant, no less than' eleven witnesses 
appear, namely:— 


Agha Sher Ali, (W. P. No. 1) Sub-Inspec* 
tor of Thana Gadh Mukhtsar, District Meerut, 


“who reported Bhola’s absence from home from 
March 1910.ownwards and sent out intima- 
tions, and who explains that this was done 
because Bhola is a dangerous badmash ; 

Maru (W. P. No. 12), keeper of a shop 
near the Gaothala Delli, mentioned by the 
approver, who saw Bhola, Chuttan and the 
approver there in Har last and who identified 
them at Bahadurgach Thana later ; 

Allaha Baksh (W. P. No. 20), atailor, who 
travelled with the approver, Bhola and Chut- 
tan from Baksar to Delli but whose evidence 
as regards Bhola is marred by bis mistaking 
Sarjit for him in Court ; 

Mukha Dhanak (W° P. No. 57) aforesaid: 
and the eye-witnesses Sada Sikh, Chain 
Sukh, Ram Gobind, Neki Ram, Kirpa, Bakh- 
tawar and Rahim Baksh. 

Against Sulhar, appellant, we have Dhani 
Ram (W. P. No. 11), Samman (W. P. No. 13) 
aforesaid, the Bahadurgarh Bhatiaras (W. P. 
Nos. 25 to 27); Bhikhap (W. PsNo. 29). and 
all the eye-witnesses of the dacoity except 
Bakhtawar. Sulhar took a prominent part 
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in the affair and hig tecognition afterwards 
is not improbable. he first of these witnesses 
saw Sulhat with the appraver at *the Delli 
Gaoshala aforesaid, while Bhikhan (a con- 
fectioner of Bahadurgarh) says Sulhar, 
Chuttan and another came to his shop on & 
day that must have been a few days before 
the dacoity. 

It is apparent that the guilt of the accused 
persons in a case like this depends *argely 
upon the good faith of the prosecution. * It is* 
easy to say, fof instance, that Bhikhan could 
not håve remembered three casual travellers, 
that Allah Bakhsh could not have remembered 
three casual fellow-passengers ‘in a railway 
carriage, and so forth ; butin this case there 
is an immense*amount of eviderce pointing 
to the guilt of each and every accused per- 
son. Mich of this has not been discussed be- 
fore us because it concerned primarily con- 
viets who have not appealed ; but the general 
impression conveyed by a study of ib as 
a whole is the virtual impossibility of be- 
lieving that the whole is one gigantic con- 
coction and imposture. The witnesses are 
practically all disinterested and independent, 
and the Sessions Judge has shown how the 
approver’s story, which implicates all the 
appellants, has been substantially corrobo- 
rated; and eyen excluding the Bawa’s con- 
fession from consideration, we think the evi- 
dence is sufficient for conviction. 

In the ahove remarks we have by impli- 
cation noticed some of the arguments of the 
appellant’s Pleader, Mr. Mukerji. A few 
other points taken by him weed perhaps a 
little comment. He ‘ays, *following the 
Sessions Judge, the story of the lantern 
taken away a short distance by the dacoits 
and dropped wase first mentioned on Judy 
18th, but this is incorrect, as in the very firs 
diary complainant mentioned the incident. 
Then he pointed out that, while Sumera, 
approver, wore a red turban, the first report 
says allthe dacoits had “blue and white 

eturbans. Much was made of this, bat, inour 
opinion, the discrepancy is a very trifling 
one. Next, he objected to the manner in 
which the Sessions Judge had referred to 
the Police diaries in his judgment, and this 
objection is nob without justificatien but the 
case is proved all the same.  F'urther,the 
extreme detail in the approver’s story is 
made a weapon for attacking it: in our 
opinion this circumstance is strongly in its 
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favour, for Sumera could nét have told a story 
like this unless he had been Tepeating actual 
occurrences. Next, the delay in getting a clue 
is fully explained. Further, some stolen pro- 
perty was found inSarjit’s house and identifi- 
ed by Ram Gobind (W. P. No. 41), Neki (W. 
P. No. 64) Mahipat, (W. P. No. 59), though 
the Sessions Judge doubts the validity cf the 
Vlentifieation ; bat ib is pressed upon us that 
there was delay in giving finallist of stolen 
artifles, that the first brief list consists of 
things never found and that virtudily little or 
nothing has been found. It ishot uncommén 
in cases of theft by experts to find that the 
plunder has been safely concealed and it is 
significant that, if the Police got fresh lists 
of stolen property from complainant in bad 
faith, they did not proceed to make the 
natural use of such lists. The modus per. 
andi, ‘after obtaining such false lists, would 
Lave been to have made fictitions discoveries 
of the articles mentioned in them, or of some 
of them, in accused’s houses or fields—a 
thing quite easily done. This being so, we 
do think the Police should be credited with 
good faith in this matter. 

We have not thought it right to lengthen 
this judgment by discussing the remaining 
evidence produced by the Police in this very 
earefully worked-out case, such as that of the 
railway officials as to number of railway 

“tickets issued on such a day from Baksar to 
Delli; and so forth. That evidence is not 
necessary for conviction, but it in no way 
helps the appellants. But, perhaps, the gener- 
al objection raised that the manner of iden- 

“tification of the various ‘accused persons left 
something tc be desired demands a little 
consideration. On this subject we have the 
depositions of Agha ShereAli (W. P. No. 
1), and Muhammad Bakar (W. P. No. 10), 
Inspector of Police, Lala Narain-Das, Taksil- 
dur of Rohtak, (W. P. 61), already noticed ip 
connection with Kanhaya appellant, Mukha 
Dhanak (W. P. No: 57), Kirpa (W. P. No. 
49), Saman (W. P. No. 18). This evidence is 
not complete in the sense that every avail- 
able witness who might have been asked 
about the manner of identification of each 
and every dacoit, was not so questioned ; but 
there’ is no neason to doubt the good faith of 
these witnesses, and the officers dealing with 
theidentifieations evidently fully understood 
their duty. We see n5 reason to doubt the 
general good faith of the proceedings, and in 

e " 
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the Police diaries we find nothing calculated 
to arouse our suspicions in this convection. 

Finally, we have no hesitation in rejecting 
appellants’ alzbzs as puerile in their futility ; 
and we accept the appeal of Bhartu and 
acquit him but we reject the appeals of the 
other five appellants’ Kanhaya, Mangtu, 
Shib Lal, Bhola and Sulhar, 





(s. c. 88 C. 788.) 
CALCUTTA HIGH COURT. 
CRIMINAL REvisroN No. 483 or 1911, 
June 15, 3911. 
Present:—Mr. Justice Caspersz and 
Mr. Justice Sharfuddin. 
KANGALI SARDAR-——COMPLAINANT— 

' — PeriTIONER 
versus 
BAMA CHARAN BHATTACHARJEE 


—Accosep—Opposite Parry. 

Oriminal Procedwre Code (Act V of 1898), ss. 423, 
439 (5)—High  Court—Jurisdiction —Revision—Ac- 
quittal. 

The High Court may at the instance of a private 
complainant interfero with an order of acquittal. 


Criminal Rule against the order of the 
District Magistrate’ of Burdwan, dated Feb- 
ruary 16th, 1911. 

Babu Atulya Charan Bose, for the Peti- 
tioner. 

My. K. N. Chaudhuri, Babus Hemendra 
Nath Sen and D. N. Bagchi, for the Opposite 
Party. 

Judgment.—tThis Rule is directed 
against an order of acquittal by the District 
Magistrate of Burdwan sitting 45 an ap- 
pellate Court. 

A preliminary objection has been raised 
by the learned Counsel showing causa that 
we oughb not to interfere in revision with 
such an order, and he has cited the pro- 
visions of sub-section (5) of section 439 of 
the Griminal Procedure Code. That sub- 
section runs as follows:— Where under 
this Code an appeal lie$ and no appeal is 
brought, no proceedings by way of revision 
shall be entertained at the instance of the 
party who could have appealed.” The con- 
tention is that, as Government alone could 
have appealed against the order of the Dis- 
trict Magistrate, we ought not 4o interfere 
in revision. But this argument overlooks 
the words ‘at the instance of the party who, 
could have appealed.” We are not here 
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dealing with an application for revision at 
the instance of Government. The petitioner 
is the complainant, and we entertain no 
doubt that we can deal with an order of 
this kind in accordance with the practice of 
this Court in & series of cases. 

The order we propose to pass is one which 
is usually passed, that is to say,’ the 
DistrictMagistrate must re-hear the appeal. 
He overlooked the provisions of section 531 
of the Code, and based his judgment on 
the fact ascertained by local inquiry, not 
by the trying Magistrate but by the Sub- 
Divisional Officers that the scene of 
occurrence was chur Kastosali, which is within 
the criminal jurisdiction of the neighbour- 
ing District of Nadia. The District Magis- 
trate says: “The story of the prosecution 
witnesses must be false if the place of 
occurrence and the land in dispute is actually 
in chur Kastosali.” Wedo not follow that 
reasoning. What the District Magistrate 
had to find, in a case under sections 143 and 
879 of the Indian Penal Code, was whether 
those offences had been made out, not with 
reference to any dispute as to jurisdiction 
but on the merits ande in accordance with 
the evidence. The District Magistrate has 
not properly considered the case. . 

We must, therefore, make the Rule 
absolute, set aside the order acquitting the 
accused persons, and direct the Ditrict 
Magistrate to re-hear the appeal. 

Rule made absolute. 





(s. c. 6 S. L. R. 181.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
OrimtnaL REVISION ÁpPLIOATION No, 51 
or 1911. i 
July 21, 1911. 
Present:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 
EMPEROR—Pnroszcuroa : 
versus ? 
MORIO KHAN DHANGIR KHAN— 


APPLICANT, 

Criminal Procedure Code (Act V of 1898), ss. 366, 
867, 489, 587—Passing of sentence before writing 
reasons—Irregularity—Revision—Ground for interfera 
ence. 

To pass a sentence hpfore recording reasons for the 

e decision is a procedure neither contemplated nor 
ermitted by sections 866 and 367 of the Criminal 
Procedure Cod Code. 
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Such a procedure constitutes material irregularity 
but it can only be treated as a ground for inter- 
ference ¢% revision when ite has cteasioned failure 
of justice, 

Mr. Gidumal "mo for the Applicant. 

The Public Prosecutor, for the Crown. ~ 

Judgment..—This is an application for 
revision of an order of the First Class Magis- 
trate, Tatta, convicting Moriokhan of Crimi- 
nal trespass and mischief, and serffencing hit 
to fines of Rs. 25 for each offence. , 

The grounds on which this Court is asked 
te interfere are:— 

(1) That the Magistrate, after being in- 
formed that orders for the transfer of the case 
from his Court had been passed by the Dis- 
trict Magigtrate, nevertheless continued the 
hearing to completion. 

(2) That the Magistrate wrote the order of 
conviction on the 11th March, and the reasons 
for his decision on the 12th March. 

(8) That the evidence does not justify the 
coz victions. 

We are unable to entertain the first objec. 
tion a8 the learned Pleader for the applicant 
has pub before usno evidence that an order 
of trausfer was ever made. 

To deliver sentence before writing reasons 
for the decision is procedure neither con- 
templated nor permitted by sections 366 and 
367, Crithinal Procedure Code, but, as there 
is no reason in this case for supposing that the 
ir¥égularily has occasioned a failure of justice 
itis unnecessary to treat it as a ground for 
interference. 

The question, whebher the facts proved 
amount to Criminal trespass and mischief ig 


“one that certainly admits of argument, but, 


accepting the. principles governing  eksal 
tenure as laid dgwn by the Magistrate, the 
convictions are amply justified: and Mr. 
Gidumal has failed to show that the view ex- 
pressed by the Magistrate of the nature of 


thespossession given and held in the case of 


Such tenure is not substantially correct. 
We, therefore, reject the application. 


Application rejected. 


a 
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(s. c. 5 S. L. R? 180.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL Reeorr No. 47 or 1911. 
July 20, 1911. 
Present; —Mr. Pratt, J. C., and 
Mr. Fawectt, A. J. C. 
LEKHRAJ 
versus 


° . " TMAMBUX AND OTHERS. 

Penal Code (Act XLV of 1860), ss. 878, 424— Move- 
able property in possession cf acgused-—Dishonegt re- 
moval—Bombay Land Revenue Code (Act V of 
1879), ss. 86, 141, 142—Watchman appointed to 
prevent removal *of crop by lessee—Lessee removing 
erop. 

The removal of moveable property which is already 
in the physical possession of another does not 
amount to theft under section 378 of the Penal 
Code. Ifthe removal is dishonest, ib mighb®amount 
to am offence under section 424. 

Obiter dictum.—Where a watchman has been 
appointed under sections 86 and 141 of the Bombay 
Land Revenue Code to prevent the removal of the 
crop by the lessee, and the latter removes the crop, 
the offence would be one punishable under section 
142 of vhe Bombay Land Revenue Code. 

Queen-Empress v. Daya, 1 Bom.L,R. 515, relied upon. 


The Public Prosecutor, for the Crown. 
Mr. Dipchand Chandumal, for the Come 
plainant. 


Judgment.—tThe Distrig Magistrale, 
Hyderabad; reports for revision the proceed- 
ings of the nd Class Magistrate, Shahdadpur, 
in a case in which process has issued against 
_thrée persons on a charge of theft. 

The complainant, had leased his land to th 
first two accused and on@of tbe terms of the 
agreement was that tlie accused were nob to 
remove their share of the produce until the 
complainant had received his share. 


The complaint is that “these two accused 
with the assistance of the 3rd, in direct viola- 
tion of this agreement, removed the crop 
although a watchman had been appojntetl by 
the Mukhtyarkar to prevent its removal. 

On these facts, it is evident that no offence 


of theft could be madé out against the accus-* 


ed. 

As the crop was in the physical possession 
of the accused they did not take the crop ont 
ofethe possession of the complainant. If the 
removal was dishonest, it might have amount- 
ed to an offence under section 424, Indian 
Penal Code ; but the complaint was not lodged 
under that section, Moreover, it is doubtful 
h if the removal was anything more than a civil 
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wrong—a breach of contract due possfbly to 
a dispute as to the complainant's share. . 

It does not appear whether the watchman 
was appointed under sections 86 and 141, 
Bombay Land Revenue Code, but even if this 
were so, the offence would be one punishable 


under section 142 of the Bombay Land 
"n Code. See Queen- Empress v. Daya 
1). 


We reverse the order of the Magistrate 
ordering process to issue against the accused. 


Order reversed. 
(1) 1 Bom. L. R. 515. 





(s, c. 8 A. L. J. 1269.) 
ALLAHABAD HIGH COURT. 
CriminaL Revision No. 538 or 1911. 
October 25, 1911. 
Present: —Mr. Justice Tudball. 
EMPEROR-—APPLIOANT 
versus 
ABDUL WAHID KHAN—Oppositre Party. 

Evidence Act (I of 1872), ss. 14, 15—Penal Code (Act 
XLV of 1860), s. 415—Cheating—Evidence showing 
that accused had cheated other persons, admissibility of. 

The accused, a ligense clerk in a Municipal Office, 
was charged with having cheated three persons by 
demanding from each two annas in excess of what 
was the legitimate license-fee. On behalf of the 
prosecution evidence was produced to prove that he 
had also cheated other persons: Held, thas the evi- 
d&nce was inadmissible, 

Emperor v. Debendra Prosad, 36 C. 573; 9 C.L. 
J. 610; 13 C. W. N. 973; 2 Ind. Cas. 601; 10 Cr. L. J. 
91, distinguished, 

"Empress v. M. J. Vyapoory Moodliar, 6 C. 655; 8 C. 
L. R. 197, followed. 

Revision against the order of ihe Sessiong 
Judge of Bareilly. 

Mr. R. Malcomson (Assistant Governmené 
Advocate), for the Crown. 

Mr. Rohmat-ullah, for the Opposite Party. 

Judgment.—the accused was a clerk 
in the office of the Municipal Board of Pilibhit, 
and it was his duty to deal with applications 
for renewal of licenses for hand-carts. He 
should have taken a license fee of Rs. 1-8-0 for 
each handcart and 6 annas for the preparation 
of the takhé or board showing the number of 
the cart. The case for the prosecution was that 
he had demanded and received Rs. 2 from 
several applicants, and had thereby cheated 
each of them out of 2 annas. * 

As if was not permissible to charge the 
accused with more than three such acts® of 
cheating, the prosecution selected threg 
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eompleinants and produced evideuce that 

eeach of them had been induced to pay two 
fnnas more than could properly have been 
demanded.. The prosecution produced also evi- 
dence that the accused had cheated a number 
of other applicants for licenses. The accused 
was convicted and appealed to the Sessions 
Judge on various grounds, one of which wes 
that he had been prejudiced by the admission 
of evidence that he had taken two annas in 
excess {rom several persons other than those 
named in the charges framed against him. 
The Sessions Judge held that the evidence 
complained of ought not to have been admitted 
and he has ordered a fresh trial. 

This is an application presented under 
the orders of the Local Government for 
revision of the orders of the Sessions Judge. 
On behalf of the Crown it is contended that 
the evidence which has baen ruled out by the 
Sessions Judge was rightly admitted either 
under section 14 or under section 15 of the 
Evidence Act. It appears to me that section 
15 cannot possibly apply to the case. There 
is no question whether the accused's act was 
accidental or intentional or done with a 
particular knowledge oy intention, He 
admits and ibis obvious that he knew what 
amount he was entitled to take from applicants 
for licenses. In support of the contention that 
the evidence is admissible under section 14, 
Mr. Maleomson relied upon the decision of the 
Calcutta High Court in Emperor v. Debendra 
Prosad (1). In that casetheaccused was charged 
with having cheated one Boodri by falsely 
representing, that he was, the Dewan of an 

estate and could obtain an appointment for 
him and thereby obtaining a sum of money 
as a pretended security deposit. The cross- 
examination foreshadowed the defence that 
the accused’s intention at the time of the 
representation was not dishonest. The 
Court held that evidence was admissible 
to show that ator about the same time the 
accused had had similar transactions with 
other persons which, taken together, showed 
that the accused’s intention was dishonest 
and that the transaction with Boodri was 
only one of a systematic series of frauds. 
I am unable to see how that case is any 
authority for the admission of the evidence 
which has beén objected to in this case. A 
ruling which applies vlosely to the present 

(1) 36 0. 573,9 O. L. J. 610; 13 C. W. N. 973; 2 
Ind, Cas, 601; 10 Cr. L. J, 91. 
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ease is that in Empress v. M.J. Vyapoory 
Moodeliar (2), where accused yas charged 
with having received m bribe on three 
specific oceasions and an attempt was made 
to prove that he had received bribes from 
the same firm on other occasions. The 
evidence was ruled out on the ground that 
section 14 of the Evidence Act applies to 
cases where a particular act is moxe or lesa 
Criminal or culpable according to the state 
of mind or fgeling of the person who does 
it, not to cases here the question of guilt 
or innocence depends upon actual facts, 
and not upon the state of agman’s mind or 
feeling. 

In the present case the aceused knew 
what amount he was entitled to take, and 
the onjy question is whether he represented 
to the three complainants named in,the 
charge that they were bound to pay two 
annas more, and on the strength of that re- 
presentation induced each of them to pay 
Rs. 2 instead of Rs. 1-14-0 and put the 
difference in his pocket, It appears to me 
that section 14 of the Evidence Act does not 
jastify the admission of the evidence which 
has been objected to. 

But I do not understand why the Ses- 
sions Judge ordered a fresh trial. He 


‘should have disposed of the case on the evi- 


dence which was admissible. I would invite his 
attention to section 167 of the Evidence-Act. 
I set aside the order of the Sessions Judge 
and direct that the appeal be disposed of 


‘according to, law. e 
e 


e : Order set aside. 
(2) 6 C. 655; 8 C. L. R. 197, . 


Las i 5 
. 
(ac 8 A. L. J. 1262.) 

. ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 509 or 1911, 
October 25, 1911. 

Present; —Sir George Knox, Kr., Judge, and 
Mr. Justice Griffin. 
AHMAD KHAN-—APPLICANT 
versus f 
EMPEROR—Oppositt PARTY, 

Public Gambling Act (III of 1857), s. 18—Ganse of 
mere skill--Ring game— Game of chance. ? 

The element of chance in a game consisting of 
throwing & ring over a pin is so strong that the game 
cannot be held to be a mese game of skill. Such a 
game is punishable under section 13 of the Publio 
Gambling Act. . 
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Hari Singh v. King-Emperor, 6 C. L, J. 708; 6 Cr. 
L. J. 421, distinguished. . E 

Revision against the order of the Sessions 

. Judge of Catwnpote. *. 

' Mr. 0. Ross Alsfon, for the Applicant. 

Mr. B..Malcomson (Assistant Government 
‘Advocate), for the Crown. 

The case coming on before Mr. Justice 
Chamier, he referred it to a Division Bench 

e by the following 

- Judgment, The applicant bas been 
cénvicted under section 13 of the Public Gamb- 
ling Act, 1867, of having playetl a game for 
money in a publie place. He was caught in 
ihé«act of cenducting what is known as the 
ring game. [ft is fully described in the 
judgment of the Sessions Judge and it seems 
to-me the same game as that which is des- 
eribed by Mitra and Fletcher, JJ., in the case 
of Hari Singh v. King-Hmperor (1). Tit case 
was decided under the Bengal Gambling Act, 


II of 1877, in section 10of which as in section . 


13 of the Public Gambling Act, III of 1857, 
thé expression "Game of mere skill" is ased. 
The learned Judges of the Calcutta High 
Court said: “It seems to us that although 
there is an element of chance in throwing a 
ring over the pin the chief element of the 
game is one of skill.” I am somewhat dis- 
posed to think that the element of chance 
in this ease is so strong as to make it impos- 
sible to hold that the game is a" mere game 
“of skill “At the same time, there is no doubt 
that a considerable amount of skill might be 
attained at the game. Having regard to 
what seems to have taken place in the past 
with the reference fo thig case, I am inclined 
to think that there ought not to have beey an 
order for the.prosecution of the applicant. 
In this case, however, the question- must be 
degided whether the game was a mere game 
of skill or not. In view ‘of the „decision of 
the Caleutta High Court I refer this case to 
a Bench of two Judges: ¿i 
The ease coming ‘on before a Division 
Bench, the jadgment of the Court was de- 
livered by 


Knox, J.— We have carefully considered” 


the description given of the game which 
both the Courts below held to be not a game 
of mere skill "The learned Counsel for the 


ayfplicant,gwho asks us to interfere with the : 


view taken by-these Courts, has referred us 
zo Caleutta ruling in Har? Singh v. King- 


K] -- 
(1) 6 C. L. J 708; 6 Cr. L. J. 421. 
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Emperor (1). There isa material difference 
bebaeen the words used in section lO pf the 
Bengal Public Gambling Act and section 12 
of Act No. III of 1867, which is the Act 
which governs the case now before us. We’ 
are by no means sure that the game which 
the Caleutia High Court Judges had under 
consideration was precisely the same as is 
described by the learned Sessions Judge of 
Cawnpore. Weare, of course, only concern- 
ed with the game described ` by the latter. 
From the description so given we find our- 
selves unable to interfere. We hold that the 
game described by the learned Sessions 
Judge of Cawnpore is not a game of mere 
Skill. The applieatioifis dismissed. 


Application dismissed. . 





(s. c. 13 P. R. 1911 Or.) 
PUNJAB CHIEF COURT. 
MISCELLANEOUS CRIMINAL Case No. 84 
or 1910. ; 
: March 22, 1911. 
Present;—Sir Arthur Reid, Kr., Chief Judge, 
| and Mr. Justice Kensington. 
EMPPROR-—APPELLANT. 
; : versus 
e DOST MUHAMMAD—Acousep—. 
: . RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 341 
4*1 — Deaf and dumb accused —Murder — Practice — In. 
sane person. 

Where a person charged with murder, is, by reason 
of being deaf and dumb, unable to understand the pro- 
ceedings of the trial, he should be treated as a lunatio 
and the case reported for the orders ofthe Local Gov- 


ernment under section 471, Oriminal Proced 
Code. 


Empress v. Gahna, 37 P. R. 1889, Or., followed. 


Queen-Empress v. Somir Bowra, 27 C. 368, refer- 
red to. 

Dwarkanath Haldar v. Noder Chand Kamte, 22 W. 
R. 35 Cr., dtu Ram v. Empress, 34 P. R. 1885, Cr. 
Crown v. Bowka, 22 W.R. 35 and 72 Or., distinguished. 


Gase reported by the Sessions Judge of the 
Attock Division, under section 341 of the 
Criminal Procedure Cofle. 


Judgment.—-Dost Muhammad, Pat. 
han, aged 24, has now been tried in the 
Sessions Court and convicted of the offence 
of murder. Sentence has not been passed. 
The learned Sessions Judge has expressed an 
opinion that, in view of the nf&n's infirmity 
he should not be sentenced to death. The 
record has accordingly been forwarded to the 


ure 
. 
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Chief Court for orders under section 341, 
Criminal Procedure Code. We must take it 
that Qost Muhammad was, by reason of being 
deaf and dumb, unable to understand the 
*proceedings of the trial. 

The evidence on record is, in our opinion, 
conclusive that Dost Muhammad committed 
murder. We donot think that any immediate 
connection can be traced between the murder 
and the circumstance that the man was betroth- 
ed to the step-daughter of the deceased. All 
that can be sgid is that the crime was com- 
mitted in a sudden fit of uncontrolable rage 
withoutany adequate explanation of the out- 
break. From the evidence of Sher Ali, witness 
No. 8, uncle of Dost Myhammad, it would seem 
that Dost Muhammei is liable to sudden 
outbursts of passion. He is said to have 
broken the arm of a man on one occasion, and 
on another he was apparently believed to 
have caused the death of Sher Ali’s first wife. 


At the same time, it is stated that though the | 


man is quarrelsome, he is nob a lunatic. 

It has always been a matter of some difficul- 
ty for High Courts to determine what action 
should be taken under section 341, Criminal 
Procedure Codé, where an offence is commit- 
ted bya deaf mute. In the case of a minor 
offeuce described in Dwagkanath Haldar v. 
Noder Chand Kamte (1) the Calentta High 
Court directed that the prisoner be dischang- 
ed, anda similar course was taken by this 
Court in the case reported as Atu Ram v. Em- 
press (2), Where a more serious offence Was 
committed, the High Courtof Caleuttaordered 
a sentence of imprisonment for one year in the 
case of Crown v. Bowka (3)and Orownv. Bowka 
(4).So far ag is known there have been only two 

eases of the kind in which murder was com- 
* mitted. In one of these, Queen- Empress v. Somir 
Bowra (5), the accuse had been previously 
insane, and though he had been discharged 
from the lunatic asylum, the High ‘Court, 
holding that he was not responsible for his 
action and that he was by reason of unsqund- 
ness of mind incapable of knowing that he was 
doing what was wrong and conirary to law, 
directed that he should be kept jn jail until* 
receipt of orders from the Local Government. 
The remaining case which is more directly in 

(1) 22 W. R. 35 Cr. 

(2) 34 P. R. 1885 Cr. 

(8) 22 W. R. 85 Cr. 


(4) 22 W. R.*72 Cr. 
. (8) 27 C. 868, : 
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point is that reported as Empress v. Gahna 
(6). "The Chief Court referred to an English 
decision in a case ef murder and found that 
in England accused persons who ere not - -in- 
sane, but labour under defects which render 
their trial impossible, have been treated as 
insane persons and confined during the 
Queen's pleasure. Ib was held that a similar 
course should be taken in respect of the 
prisoner Gahna then concerned, and Govern- 
ment was requested to deal with the^pase as if ° 
it had been reported under section 44l, Cri- 
minal Procedure Code. 

We direct that this precedent be now 
followed. The case will be reported to the 
Local Government with referénce to section 
471, Criminal Procedure Code, and, pending 
the orders of Government, Dost Muhammad 
will remain in coustody as if he had been 


sentenged to imprisonment. 
(6) 37 P. R. 1889 Cr. . 





(s. 0. 8 A. L. J. 1249.) 
ALLAHABAD HIGH COURT. 
CniMINAL lgrERENOE No. 575 or 1911. 

October 18, 1911. 
Present: —Mr. Justice Chamier. 
GUR PRASHAD GIR—ÄprrIcANT 
versus 
EMPEROR— O»rosire PARTY. 
Railways Act (IX of 1890), s. 125 —Cattle straying on 
Railway—Negligence of keeper— Liability of owner. 
The owner of cattle straying upon a Railway in 
consequence of the negligence of their keeper cannot 


be convicted of an offence under section 125 of the 
Railways Act. 


Queen- Empress v. Andi, 18 M. 228, foHowed. 
Uriminal reference made by ihe Sessions 
Judge of Jaunpur. 


REFERRING ORDER. . 


In thi$ case the applicant has been fined 
Rs. 5, under section 125 (1) of the Railways 
Act,-as the“ owner of certain cattle which 
strayed on the Railway line at Barasathi 
in this District. Referring to the case of . 
Queen- Empress v. Anf. (1) which has’ been 
cited by the learned Pleader for the ae 
plicánt, the learned Magistrate says that “ 
is nob proved to his satisfaction that he 


. applicant (who-was not present when ethe 


trespass took place) had, as a matter of 


fact, appointed a person in charge of the 
(1) 18 M. 228, 6 
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cattle, and that it was due to the negligence 
of that person that the «itle did stray." 
On the evidence I think tat the learned 
Magistrate h&d really no alternative but 
to be satisfied of both those matters. Musai, 
who was convicted and sentenced along 
with him, corroborates applicant's assertion 
that he is his cowherd, and that he was 
appointed by him to look after the cattle; 
and, further, Musai admits negligence in 
having idly suffered another person to guard 
the* cattle instead of looking after them 
himself. There is no evidenc to rebut 
these assertions of the two &ccused, whith 
aré' clearly true. The case consequently 
is on all fours with the case of Queen- Empress 
v. Andi (1) and there is no ground for 
making the owner of the cattle liable. 

I would, therefore, report the case to the 
Hon'ble High Court with the recommênda- 
tion that the conviction and sentence be 
set aside, and the fine, if paid, be refunded. 
The record will first be laid before the learned 
Magistrate, for any remarks which he may 
wish to submit, 


MAGISTRATE'S EXPLANATION. 


As I have remarked in my judgment, the 
Railways Act seems to make the owner of 
cattle trespassing on the Railway responsible 
for the offence unless he can show that 
he has taken all reasonable care*and pre- 
caution to prevent the trespass. The ap- 
pointment of a person to guard the cattle 
wil npt, in my opinion, relieve the owner 
of the responsibility unless it is proved 
that it was due, to “the yegligence of that 
eperson that the catéle didstray. The absence 
of the owner from the place where trespass 
takes place is immaterial. 

In ethe present case the, petitioner, Gur 
Prasad Gir, states ‘ that his qowherd, 
Musai, was in charge of the cattle, but no 
eviderce has been produced by him to 
support his allegation, In fact he refused 
to summon or examine any witnesses on 
his behalf. The assertion of Musai, who 
was convicted and sentenced along with 
the . petitioner, though corroborating that 
of the applicant, Gur Prasad Gir, cannot 
be treated as dvidence’ in his favour. 
The eevidencg for the prosecution clearly 
shows that on the day of occurrence, there 
was no person to look after the cattle. I 
think the burden of. provifgg that the 
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trespass took place owing io the negligence 
of Musai who is alleged to be the applicant's 
cowherd lay on the applicant. The Ware 
assertions of the two accused, uncorroborated 
as they are by independent evidence, are 
not, in my opinion, sufficient to exonerate him 
from the liability. 

Judgment.—Gur Prasad Gir was 
convicted under section 125 of the Railawys 
Act.” On the evidence, there seems no 
doubt, that he had placed his co-accused 
Musaiin charge of his cattle and that it 
was due to the negligence of Musai that 
the cattle strayed on the Railway. Follow- 
ing the decision of the Madras Court, 
reported in Queen Empaess v. Andi (1), I 
hold that Gur Prasad Gir should not have 
been convicted. I set aside his convicton 
and direct that the fine, if paid by him, be 
refunded, 

Conviction set aside. 





(8. c. 44 P. W. R. 1911 Cr.) 

PUNJAB CHIEF COURT. 
Criminat Revision No. 78 or 1908. 
February 20, 1908. 

Preseat: —Mr.eJustice Robertson. 
PARAS RAM AND ANOTHER—AÀOOUSED— 

. PETITIONDRS 

versus : 
EMPEROR THROUGH BANA MAL— 
° CoxPLAINANT— RESPONDENT. 

Criminal Procedure Code (Act V of 1898),ss. 203, 435 
and 439—Civil and criminal proceedings together— 
Stay of criminal proceedings — Further inquiry —No- 
tice. 

Where civil proceedings are started along with 
criminal proceedings under sections 417 and 420, 
Indian Penal Code, the criminal proceedings should 
be stayed till the civil cases ave finally terminated. 

An order for further inquiry into a complaint dis- 
missed under section 203, Criminal Procedure 
Code, 1898, without notice to the accused, though 
not absolutely illegal, is unfair and prejudicial to 
the accused and ordinarily should not be maintained. 

Ratto Singh v. Hari Singh, 4 C. W. N. 100, fol. 
lowed. 

Petition under sectiones 439, 435 of the 
Criminal Proçedure Code, for revision of 
the order of the Sessions Judge, Ambala 
Division, dated the 5th October 1907, 
reversing that of the Magistrate, lst 
Class, Ambala District, dated the 4th 
Augrst 1907, dismissing the complaint, 
under section, 203, Criminal? Procedure 


Code, and remanding tase under sections 
2 
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417 and 420, Indian Penal Code, for further 
inquiry. 

MWessrs. Grey and Beechey and Lala Sangam 
Lal, for the Petitioners. 

Lala Dwarka Das, for the Respondent. 

Judgment.—I think it is quite clear 
that, under the circumstances of this case, the 
Civil suit should be decided first. 

Further, I notice that Sessions Judge’ 8 
order of 5th October, 1907, was issued with- 
out notice to the accused. This is not absolute- 
ly illegal according to the view of this 
Court but it is so according to the Calcutta 
High Court [Ratto Singh v. Hari Singh (1)]. 

But if not illegal it is clearly unfair to 
the accused &nd mosé undesirable thab I have 
no hesitation in setting it aside, and it is set 
aside accordingly. 

' I may remark that the Magistrate instead 
of the order of 10th December 1907 might 
very wellhave himself stayed proceedings. 

As the order of the learned Sessions Judge 
ordering further, inquiry dated 5th October 
1907, is set aside as having been made 
without notice to the accused and, therefore, 
in a manner unduly prejudicial to him, no 
order need be passed on the application to 
stay proceedings, on application which 
the Magistrate ought tò have dealt with 
himself. 


Revision accepict. 
(1) 4 C. W. N. 100. 





[s. c. (1911) 2 M. W, N. 588.] - 
MADRAS HIGH COURT. 
Criminar Revision Cass No. 536 or 1911. 
(Cass Rererrep No. 95 or 1911. 

* November 24, 1911. 
Present: —Sir Ralph Benson, Judge. 
NARAHARI BISSOYI—Accusep 
versus | . 
THE DISTRICT MAGISTRATE, 
GANJAM—Oprosite PARTY. 
Practice—Conviction under repealed lost —THegal—~ 
Re-trial— Act III oy 1864 re-pealed by Act I of 4886. 
Where an accused person has been convicted under 
a repealed law and thg conviction is, therefore, ir- 
regular and illegal, a re-trial should not be orderad 
under the new Act when no substafitive injury has 
been done to the accused. 
` Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate 
of Ganjam,ia his letter, dated fhe 6th Sep- 
tember 1911, R. O. No. 3621, Mag. 


oof 1911, 
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Facts.—The District Magistrate refer- 
red the case to thé High Court in the follow- 
ing circumstancés. 

In G'O. No. l4of 1911, tthe 2ad Class 
Magistrate of Ramagiri ‘convicted the offend- 
ers under section 22 of Act III of 1864 and 
sentenced them to a fine of Rs. 8 each. Act 
111 of 1864 waa superseded by Act I of 1886 
which was extended to the Agency Tracts 
in G. O. Press No. 1146 ‘Rey, dated 8th 
April 1910: As the conviction aad sentence 
were made under à repealed Act, the whole 
proceeding8 have become jirrêgular, though 
nd substantial"injury had been done to the 
accused. I have the honour, therefore, to ^ 
submit the case, under section 438 of the 
Criminal Procedure Code, for orders of the 
High Court and recommend that the sentence 
may be set aside and a re-trial ordered under 
Act ®I of 1886. 

"The accused in the case have not appealed 
against the order. ` 

The explanation of the Sub-Magistrate ran 
as follows:—In re-submitting herewith the 
entire record in C. C. No. 1411 received with 
your proceedings R. ©. No. 362 Mag. 
dated 9th August 1911, I respectfully beg to 
submit that through an oversight the irregu- 
Jarity noticed was given rise to for which I 
regret very much. However, no substantial 
injury wgs done thereby to the accused and 
in a similar case the High Court refused to 
seb aside conviction—vide Ragunathadass v. 
Chakardhan Raut (1) which says— where a 
Magistrate convicted accused under eertain 
repealed section of a law, the High Court 
refused to set aside the conviction, as the 


gonviction and sentence ‘might have been? 


passed under sections of the Penal Code and 
no substantial dd had been done to the 
accused. 

Order. There i is no application by the 
accused for revision. To adopt the proposal 


qf the District Magistrate to order a re-trial, 


wouRi be a real hardship to the accused, and 
would not benefit them as they would be 
convicted under thg provisions of the existing 
law which has taken the place of the repealed 
law, under which the Magistrate has errone- 
ously convicted them. 

It is sufficient for the District Magistrate 
to point out this error to the Sub- Magis. 
trate. 


(1) 15 W. R."Cr. 49. e 
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(s. c. 14 O. C. 257.) 
OUDE JUDICIAL COMMISSÍONER'S 
COURT. 
Sgcoxp Civiu Appaat No. 195 or 1910. 
July 25, 1911. 

Present; —Mr. Evans, J. C., Mr. Piggott, 
A. J. C., and Mr. Lindsay, A. J. C. 
 BHOLA SINGH AND OTHERS —PLAINTIFFS 

* —— APPELLANTS 
e versus 


JAI '"GOBIND TIWARI AND OTHERS— 


DEFENDANTS —RESPÓNDENTS. 

Mortgage with possession—Decree for redemption— 
Decree not providing period for payment nor consequen- 
ces of non-payment —Acquiescence-—Second suit for 
redemption by the sons of the mortgagor, maintainability 
of-—-Right of- vedemption—Cause 8f action—Res 
judicata~-Civil Procedure Code (Act V of 1908), ss. 11 
and 47 —'Iransfer of Property Act (IV of 1882)¢ ss. 92 
and 98, 

In the case of an usufructuary mortgage the mort- 
gagor obtained a decree for redemption ofthe pro- 
perty mortgagod on payment ofa certain sum of 
money, but the decree as framed was defective and 
improper inasmuch as it fixed no period for payment 
nor contained any provision as to the consequences 
of non-payment as required by section 92, Transfer 
of Property Act. Tho mortgagor never took out 
execation of the redemption ‘decree nor was the 
amount due from him ever paid by him into 
Court. The sons of the mortgagor brought a second 
suit for redemption. 

Held,— 

Per Piggott, A. J. C—(1) that the responsibility of 
acquiescence in the defective decree should be shared 
equally by the defendant mortgagee; ' 

(2) that the apparent object of the Legislature in 
providing for sale under section 92, Transfer of Pro- 
perty Act, being to secure to the mortgagor the 
difference between the market-value of the property 
and the amount for which it wdi mortgaged, to hold 

@ that the second suit®was barred would amount $o 
giving the mostgagee a decree for foreclosure—a 
result which the Legislature never contemplated; 

(3) that as the mortgagee could have avoided this 
contiggency by seeing that the décree was passed iu 
conformity with law, the principle of ræ judicata 
should not be applied in a doubtful came of this kind. 

Per Evans, J. C. and Lindsay, A. J. 6 — 

(1) that the former suit and the * adjudjpatión 

. thereupon exhausted the original cause of action 
though the right to redeem still subsisted, and the 
guit was, therefore, barred under sections 13 and 244, 
Civil Procedure Code, of 189% (sections 11 and 47, 
Act V of 1908) ; 


*. 
(2) that the suit being for recovery of property 
and for payment ofea debt, the sons were in no 
better position than the father who could not have 
re-opdhed procegdings in consequence of which pro- 
perty passed out of the family. 


Per Lindsay, A. J. C.—(1) that the second suit was 
based on the same cause of action though the plaintiff 
might have had to pay a larger sum than he was 
ordered to pay in the first suit in order to be able 
tosget possession of the mortgaged property ; x 
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| (2) that it was the mortgagors who were seeking * 
the decree, and the form of the decree was thei 
concern and not that of the mortgagees, and, in view 
of their laches in not taking ont execution of & per- 
fectly valid decree, the mortgagors were not entitled 
to any consideration. 

Narayan Govind v. Anand Ram Kojiram, 16 B. 430; 
Maruti v. Krishna, 23 B. 692; Parmeshur Dat v. Debi 
Sahai, 6 O. C. 101; Debi Singh v. Jia Ram, 25 A. 244; 
“Mustafa Khan v. Shadi Lal, 10 O. ©. 81; Bhaya Sham- 
“bhu Dat Ram v. Abhiraj Kuar, Select Case No. 256; 
‘Ram Dayal v. Raja Rampal Singh, 6 O. 0. 867; Hari 
Ravji Chiplunkar v. Shapurji Hormasjt Shet, 10 B. 461; 
13 I. A. 66; Vedapuratti v. Vallabha Valiya Raja, 28 M. 
800; Sita Ram v. Madho Lal, 24 A. 44; Nakta Ram v. 
‘Chiranji Ial, 32 A. 215; A Le J. 185; 5 Ind. Cas. 
269; Shankar Bakhsh v. D&ya Shankar, 15 C. 492, 15 
I. A. 66; David Hay v. Razi-wi-din, 19 A. 202, rofer- 
'red to. 


Appeal against the decree of the District 
‘Judge, Gonda, dated 14th March 1910, con- 
firming that of the Sub-Judge, Gonda, dated 
"25th January 1909. 

Babu Ishri Prasad, for the Appellants. 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 


sudgment. 


Piggott, A, 3. C. (27th April 1911).—This 
was a suit for redemption of a mortgage dated 
March 29th, 183], by which Baba Rana 
Singh, father of the plaintiff, mortgaged cer- 
tain land with possession to Jadunath Tewari, 
father of the defendants. It appears that the 
mortgagee only obtained possession after liti- 
gation and on the strength of a decree dated 
December 23rd, 1885. A suit for redemption 
was brought by Babu Rana Singh which 
terminated in a decree in his favour dated . 
November 1st, 1839. That decree was con- 
tested on appeal aud fhe suit was fiaally 
determined by a decree of the Appellate 
Court, ‘dated November 7th, 1893. The. 
firat Court had allowed redemption to Babu  * 
Rana Singh on payment of Rs. 2,401, while 
under the decree of the Appellate Court 
the amount to be pasd was raised to 
Xs. 3,261-11-2. Neither in the decree of 
the first Court nor in that of the Appellate 
Court was any period fixed within which 
payment was to bə made by the plaintiff- 
mortgagor, nor was any provision made 
in either decree as required by, section 92 
of the Transfer of Property “act (IV of 
1882) for the “consequences of non-payment, 
on the part of the plaintiff. The dispute 
was further complicated by the fact that 
Rana Singh, or certain persons claiming, 
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e.Litle from him under . another mortgage, 
Succeeded in dispossessing the mortgagees, 
the defendants in the present case, so that 
the latter had to bring a suit for recovery 
of possession in which they were not finally 
successful until January 8th, 1901, when 
this Court confirmed a decree previougly 
passed in their favour. "Whether in con- 
sequence of this litigation or for some other 
reason, Babu Rana Singh never took ont 
execution of the redemption decree in his 
favour and never paid into Court the 
full amount due from him according to the 
terms of the AppelMte Court's decree of 
November. 7th, 1893. On May 18th, 1907, 
after the death of Babu Rana Singh, the 
present plaintiffs deposited in Court, under 
the provisions of section 83 of the Transfer 
of Property Act (IV of 1882), the full 


sum of Rs. 3,261-11.z2 already mentioned,” 


and the present suit bas been instituted in 
consequence of the refusal of the defendants- 
respondents to accept this payment. Both 
the Courts below have dismissed this suib 
as barred by the principle of res judicata in 
consequence: of the failure of Babu Rana 
Singh to execute the former decree for re- 
demption. Coming to this Court in second 
appeal, the plaintiffs have raised before us 
a number of contentions. I am anxious to 
confine my decision, as far as possible, to 
what appears to me the essential issue in- 
volved, and I propose, therefore, to do little 
more. than mention some of the points 
raised. It seems to me clearly impossible 
that we should, in any event, treat this 
suit as being in any sense an application 
for execution of tke redemption-decree of 
November Ist, 1889, or rather of the Appel- 
late Conrt's decree in the same suit dated 
November 7th, 1893. 

The plaint does not even refer to the ex- 
istence of these former decrees ; and, *more- 
over, if the point, had to be determined, I 
-should not feel any hesitation about concurring 
with the views expressed by* the Bombay 
High Court in Narayan Govind v. Anand- 
ram Kojiram (1) and Maruti v. Krishna (2), 
according to which the decree in question 
is now time-barred and incapable of exe- 
cution. 1am further of opinion that the 
plaintiffs-appellants, cannot” succeed upon 


(1) 16 B. 480. 
(2) 23 B. 592, 
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any allegation that the decree passed in the 
former suit was nothing mote than 2 
declaratory decree ; it was clearly a decree 
for recovery of possession on payment of 
a specified sum, and capable of execution 
88 Such. Apart from these points of lesser 
importance, a great deal of argument was 
addressed to us in support of this appeal 
with a view to obtaining a decisjon that, 
even though Babu Rana Singh ehimaglf 
might be d@barred by the result of the 
pretious redemption suit from maintaining 
a second suit for redemption, athe presént 
plaintiffs, as sons of Babu Rana Singh and 


members with him during his life-time of. 


a joint undivided Hindu family, are not so 
debarred. In the view which I take of the 
main “question in issue, it is not necessary 
for me to pronounce any opinion on “this 
latter point, and I am equally reluctant to. 
discuss it at the length which its im- 
portance deserves and to pass it by with a 
mere summary expression of my opinion, 
Broadly speaking, it may be said that those 
learned Judges who have held that no 
Second suit for redemption can in any case 
be brought by a plaintiff who has once 
before obtained, but has failed to execute, 
a redemption-decree iu a previous suit 


have based their decision upon two main 


principles :— 


(a) One is, that after the successful issue 
ofa suit for redemption the rights of the 
mortgagor as such becgme merged in, and 
displaced by, his rif£hts as decree-holder under 
the redemption-decrée, so*that; in the event 
of his failing to enforce that deckee, he has no 
longer any rights as mortgagor to fall back 
upon. * . 


(b) The other view is, that although the 
time-barred redemption-decree in such & case 
ought not to be treated as virtually or by im- 
plication a decree for foreclosure in favour 
of the defendant-mortgagee, and although 
it cannot be said that the mortgagor's rights 
as such have been extinguished by the decree, 
nevertheless there remains to the mortgagor 
no legalremedy by which ke can enforce his 
rights. The contention is that his right of 
suit is barred either under *the general 
principle of res judicata, or by virtue of the 
express provisions of gection 11 of the Code of 
Civil Procedure (Act V of 1908), or because 
section 47 of the same Code bars the cogniz- 

e 


. 
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ance of any question of* redemption between 
the parties concerned in a” former suit, except 
by way of execution of the decree fiten passed. 
Now, if the former of these views be correct, 
it seems to me clearly impossible to with- 
‘draw the contention put forward by the pre- 
sent appellants from the operation of the 
principle laid down by this Court in Parmeshur 


e Dat v. DebiSahai (3), which has settled the 


law in in gidh on this particular point in the 
senss accepted by the Allahabad High Court 
in the well-known case of. Debi Singh v. Jia 
Rom (4). Iam not for myself satisfied’ that 
the principle underlying this ruling does not 
equally apply *to, and cut the ground from 
. under, any possible argument by which it 
might be sought to show that the present suit 
is maintainable by the plaintiffs though it 
would not have been maintainable By their 
father. Moreover, I labour under this 


difficulty, that I find it very hard to appre-* 


ciate the reasoning which has satisfied some 
learned Judges that a decree in a suit for 
‘yedemption may have the effect of debar- 
ring -the plaintiff-mortgagor from bringing 
avy fresh suit, while, nevertheless, not operat- 
ing to extinguish the mortgage in one or 
other of the ways recugnised by law, that 
is to say, by foreclosure or by sale. So far 
as I am personally concerned, therefore, I 
ean only say, with reference to this part 
of the appellants’ case, that I believe this 
suit to be maintainable because, in my 
opinion, a similar suit by Babu Rana Singh 
himself would not have been barred by reason 
of hisfailure to execute the decrée of Novem- 


* ber 7th, 1898, awed that consequently I do aot 


find it possible to formulate any clear opinion 
as to what my attitude towards the plaintiffs- 
appellants would have been if the arguments: 
put forward on behalf of the respondents had 
satisfied me that no second suit for redemp- 
tion could have been brought by Babu Rana 
icis himself. 


‘In * passing on to consider the essential 


point raised by this apbeal, I wish to make ° 


ib. clear at once that I confine my decision, as 
far ds may be, to the question actually before 
usin this particular case. The essential 
features of, this case to my mind are the 
following :— 


. (8) 60, C. 101. f € 


` (4) 25 A. 214. 
- ct ^ . 
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(a) The morigage in questio 
usufructuary mortgage pure ande 
simple. 


(b) The former suit for redemption was 
brought after the Transfer of Pro- 
perty Act (IV of 1882) had come 
into force and was subject to the 


$ provisions of the said Act. 


. (c) The decree passed in the former 
suit for redemption was, as I have 
already pointed out, imperfect and 
defective. It did not comply with 
the clear provisions of section 92 
of the Transfer . of Property Act 
which lay down the sort of decree 
that oughtto have been passed in 
such a suit. There was some 
argument before us as to whether 
the question was further affected 
in any. way by the litigations which 
took place during the years 1895. 
1901, by which the defendants- 
mortgagees recovered possession 
after having been ousted. I -do 
not think that the facts of these 
intermegiate litigation affect the 
question now before us except in 
a negative way. It seems clear that 
what the present defendants-respon- 
dents got,under this litigation was 
. possession as mortgagees, and that: 
they did not -plead that they had 
become proprietors of the land in 
suit because of the mortgagor’s 
failure to execute thg. decree of 
November 7th, 1893, or that the, 
said decree had operated as one 
for  foreclosüre in their favour. 
Thereis no question, therefore, of 

* any right acanired by prescription 
on the part of the present defen. 
dants in the way suggested by the 
ruling of this Court in Mustafa 
Khan v. ShadisLal (5). 


"The question actually to be determined 
in the present appeal, considered with 
reference to what I have described as the 


essential facts of the case, comes before us as 


ves integra. We were referred to two pub- 
lished décisions of this Court. Bhaya Shame 
bhu Dat Ram. Abhiraj Kuar (6) and Ram 


(6) 10 0. C. 81. s 
(6) Select Case No. 256, 
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Daya Raja Rampil Singh (7), and to me that this decigion cannot be put for. 

eb was suggested in argument that it ward as .wovering the cage xpw before 


his been considered settled law in Oudh 
for a good many years past, in ,consequence 
of these decisions, that a second suit for 
redemption can, under no circumstances, be 
brought by a mortgagor who has once 
obtained a redemption decree and has failed 
to execute it. In theformer of these cases, 
however, the Court was dealing with a 
settlement decree long anterior to the passing 
of the Transfer of Property Act. The case 
for the plaintifis apparently was that the 
settlement-decree in itself constituted a 
species of mortgage, which they were entitled 
to redeem at any time within 60 years. The 
whole circumstances of the case in fact were 
very much analogous to those of the Privy 
Council case, Hart Ravit Ohiplunkar v. 
Shapurji Hormasji Shet (8). In both 
cases the plaintiffs’ suit failed on the 
ground that the decree put forward by 
them could not be treated as. a mortgage, 
and that it had become incapable of execution 
owing to lapse of time. In each case there 
was a suggestion that the plaintiff should 
be allowed to fall back upqn his right to 
redeem the original mortgage, which was 
antecedent to and had resulted in the decree, 
In both cases the plaintiffs were not allowed 
to set up this alternative plea; the learned 
Judge of this Court proceeded to lay down 
that, even if the plaintiff before him could 
have been allowed to raise such & plea, the 
suit would fail by reason of the principle of 
ves judicata, Their Lordships of the Privy 
Council, on the other hand, while pointing 
‘out that the plaintiff could not be allowed to 
fall back upon a case wholly different from 
that set up in the plaint, do not appear to me 
to have expressed any doubt that a sutt for 
redemption on the strength of the original 
mortgage might have been entertained. It 
does not seem to me under the circumstances 
that we are hound tg accept Bhaya Sham- 
bhu Dut Ram v. Abhiroj Kuar (6) 
as authority for anything more than the 
actual point therein decided. The question 
of a second suit for redemption was considered 
by a Bench of this Court in the other ruling to 
which I havereferred, namely Ram Dayal v. 
Raja Rampa? Singh (7). It seems clear 


*(7) 6 O. C. 367. 
(8) 10 B. 461; 13 1. A. 66. 


us, for thesimple reason that the decree in 
the former suit, that is to say, the decree 


pleaded in this reported case as barring a, 


second suit for redemption, was one passed 
in August, 1881, before the Transfer of 
Property Act came into force. The learned 
Judges themselves referred to this ecircum- 
stance in two separate passages Qi- ie 
judgment wide pages 370 and 371 of ike 
report. In the former of these passages 
the fact that they were dealing with a 
decree passed prior to the enacjmént of the 
Transfer of Property Act is put forward as 
the only argument used to repel a particular 
contention (in my opinion a very important 
one) in gupport of the maintainability of the 
second suit, In the second: passage the 
learned Judges of this Court content them- 
‘selves with saying that, even if the Transfar 
of Property Actdid apply to the case before 
them, it would not affect their decision, 
because there was no reason to suppose that 
the provisions of section 93 of Act IV of 
1882 were intended to exclude the operation 
of sections là and 244 (now sections 11 
and 47) of the Civil Procedure Code. I am 
bound to admit that the line of reasoning 
followed bye the learned Judges of this 
Court in these and other passages of their 
judgment is somewhat against the view 
which Iam prepared to maintain; but the 
fact remains that their decision cannot” be 
quoted as an authority cgvering the actual 
case now before us. “It, was strongly put to 
us in the course of argument n behalf of the 
respondents that, by even distinguishing 
against the two reported eases of this Court 
above referred to, We shouldbe needlessly wn- 
settling thè Jaw in Oudh, on what is after all- 
a point so arguable tnat it has led to conflict 
of opinion bétween different High Courts. 
I do nof anticipate that any very serious 
consequences will follow upon our arriving 
* ata conclusion that the present appeal must 
succeed. The provisions of the Transfer of 
Propérty Act are now thoroughly familiar fo 
the Subordinate Courts of this Province; 
if those provisions, or the analogous omes 
embodied in Order XXXIV of*the Civil 
Procedure Code (Act V of 1908), are proper. 
ly complied with, questions such as the one 
now before us will not arise at all. In any 
case, the fact (if it be one), that a published 
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to re-consider 
"ght of the best 
e to have been the 
vudicial Commissioner 
P';his appeal for decision by 
"wo Judges. Turning now to the 
decisions of other Courts, I may 
pt once to the case of Vedapuratti 

V Vallabha Valiya Raja ©). In that 
case a suit for redemptien had resalted 
in a decree ‘properly framed under 
section 92° o£ the Transfer of Property 
Act, under which the plaintiff-mortgagor was 

* to make a certain payment on.or before’ a 
fixed date, and thereupon the defendants- 
mortgagees were to deliver up to bim all 
documents relating to the mortgaged property 
and re-transfer the said property to him, and 
failing such payment on the part of the 
plaintiff the property was ordered to be 
sold, There was, iherefore, according to-the 
intention of the Transfer of Property Act, 
an alternative decree; the plaintiff had the 
first right to take out execution, but, in the 
event of his failing to satisfy the necessary 
condition, the defendants- -mortgagees would 
become the holders of à decree for sale in 
their favour. The decree in queson was not 
executed by either party ; the plaintiff failed 
to redeem the mortgage, and the defend. 
ants failed to enforce the order for sale. The 
quesfion then arose whether a fresh suit for 
redemption could besbrought, and the learned 
Judges of the Magras High C Court, overruling 
certain previpus decisions of their own Court, 
held that no second suit would lie. Whether 
that decision was right or wrong, it, seems to 
me tb have but an indirect bearing, on the 
case now before us. It may be that I 
cannot fully set forth my reasons for the 
* decision I have arrived atin the presené case 
without incidentally controverting arguments 
which approved themselves to the learned 
Judges of the Madras High Court in the 
case in question ; but the distinction between 
that case and the one now before us is 
obvious. We are’ considering a case in 
whiqh the first suit for redemption resulted 
in an, imperfect and defective decree, 
a decree which could not have: been 
affirmed as it stood if either party had 


. X9) 25 M. 300. : 
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seen fit'to call it in question by way of 
appeal. In the Madras case, the deor€e passe, 
ed was a full and proper one in accordanee 
with law. There seems to me a question of 
some importance involved when we come to 
a8k ourselves, in a case like the one before us, 
whieh of the two parties was to blame for 
accepting an imperfect decree, which brought 
tfe litigation between them to an end not 
contemplated by the law. Apart from this, 
whenever the result of a suit is pleaded by 
way of res judicata in a subsequent suit be- 
tween the same parties, it does seem a matter 
of some importance to consider what the re- 
sult of the first suit astually was, and that 
result is embodied in the decree. I may add 
that it is by no meansclear that the mort. 
gage under consideration in the Madras case 
was a usufructuary mortgage pure and simple, 
Indeed, from the order directing the defend. 
ants to.re-convey the property to the plaintiff 
it would seem that it was not; also the Madras 
case involves, to some extent at any rate, the 
old.controversy whether a decree under sec. 
tion 92 of Act IV of 1882 was to be regarded 
as a final decree in the suit, or as merely a 
preliminary decree-incapable of execution so 
far as the defendatit-mortgagee was concern- 
ed until followed by a final decree under the 
pPovisions of section 93 of the same Act: the 
case now before us is free from any compli- 
cation of this sort. As regards the Allah- 
abad High Court, on the other hand, it has 
been conceded in argument that, if we ara 
prepared to follow tha Foll Bench of that 
Court in Sita Ram v. Madho Lal (10) anda 
Bench of the same Court in Nakita Ram v. 
Ohtranjt Lal(11), we are bound to hold that the 
decree of November 7th, 1893, is no bar to the 
present suit. The latter of the two cases 
above referred to was decided upon facts very 
closely analogous to those of the case now be. 
fore us, for there also the Court had to deal 
with a decree in a previous suit for redemption 
brought after the passing of the Transfer of 
Property Act which failefl to comply, as ib 
ought to have done, with the provisions of 
that Act. Of course, the authority of the 
Full Bench decision in Sita Ram v. Madho 
Lal (10) was not and could not be questioned 
in a subsequent case before a Bench of the 
same Comets the two Allahabad cases above 


(10) 24 A. 44. 
(11) 82 A. 215; n À. L,J. 185; 5 Ind. Cas, 269. . 
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d to taken together seem to meto apply 
D ore closely to the facts of the present 
Mitigation than any other reported cases to 
which we were referred. 

Leaving now the question of authorities, I 
wish to set forth clearly the reasons why, in 
my opinion, the fact that the decree in the 
previous suit for redemption was passed in a 
suit, brought subject to the provisions of the 
Transfer of Property Act has so important 
a bearing onthe question now before us. It 
is because I hold this opinion that I have not 
thought it necessary to refer to the rulings of 
the Bombay High Court which deal with the 
effect of decrees for re@mption passed in suits 
litigated at a time when the Transfer of Pro- 
perty Act was notin force in the Bombay 
Presidency. The passing of this Act, in my 
opinion, affects the question in various 
ways:— 


1. When the Legislature has provided that” 


a decree in a suit for redemption shall be pass- 
ed in,& certain form, and the Court fails to 
comply with the clear and positive provisions 
of the law on this point, it is obvious that the 
decree actually passed is one liable to amend- 
ment on the appeal of either party. I do not 
deny for a moment that, if the parties chose 
to acquiesce in the decree as passed, they aye 
bound by its terms ; but it seems to me difficult 
to understand why the entire responsibility 
of acquiescence in an improper and defective 
decree should be thrown upon the plaintiff, 
if, as a matter of fact, such responsibility 
is abt least equally shared by the defen- 
dant. T 


9. Going a step further, I say that the 
responsibility for haying acquiesced in the 
defective decree which closed the first suit for 
redemption lies rather on the defendants- 
mortgagees than on the plaintiffs the repre- 
sentatives of the mortgagor. The Transfer 
of Property Act lays down that a swit for 
redemption shall end in an alternative dec- 
ree. According to the first part of the dec; 
ree, plaintiff should be given a limited 


time (not exceeding six months) within which ` 


to make a certain: payment; if he makes the 
payment as required he becomes a decree- 
holder with a decree which he can execute 
against the mortgagees according to the 
nature of the mortgage. If, on the other 
e hand, the plaintiff fails to make the required 
payment, the defendant-mortgagee becomes 
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ipso facto the 
either. exting 
of redempéfon 
in favour of t 
the present case 
in which the plaint 
quired payment. 
my opinion that the view t 
bay High Courtis correct, and 
sult of this was to give the plainti 
deal more than he would have got ua 
decree property framed He had a certain 
three years withih which to make the pay- 
ment required, and he might ,onceivably 
have extended the period a go8d deal further 
by keeping his decree alive on the execution | 
side. So faretherefore, as the plaintiff was 
concerned, the decree gave him more than it 
ought to have done, and it seems hard to 
understand why he should have been expect- 
ed to appeal against it. On the other hand, 
the defendants-mortgagees got under the 
decree a good dealless than they ought to 
have done, and itis they who should have 
taken exception to the form of the decree 
passed and have obtained its amendment by 
way of review or of appeal. As they did not 
choose to do so, they are not, in my opinion, 
entitled to press theargument which had so 
great a weight upon the minds of the learned 
Judges of the Madras High Court, and which , 
seems to me to have actually determined the 
decision of this Court in Rum Dayal v. Raja 
Rampal Singh (7).. Ib is said, that ynless 
the Courts go out of their way to apply 
some sort -of rule, of ss judicata to suits 
like the present an-unforgunate morlgagee e 
may find himself harassed by along sucess- 
sion of such suits brought upon the same 
mortgage. Now, whatever may have been the 
risks to which a mortgagee was subject in 
this way before the passing of the Transfer 
of Property, Act (IV of 1882), there can be no 
questfon that, since the passing of that Act, 
if a mortgages exposes himself to having to 
fight a second suit for redemption he has 
only himself to thank. The Legislature has 
mage careful and even elaborate provision 
for the passing in every suit for redemption 
of a decree which shall fin&lly extinguish the 
mortgage one way or the other. | If any re- 
demption suit brought since the passing of 
that Act leaves the mortgagee exposed to a 
second suit fof redemption, it cah only be 
becayse the mortgagee acquiesced in a decree 
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not passed in accordance with law, or because 
the mortgagee himself did not care for the 
onlyfkind of decree in his favour in which 
the redemption suit could legally haye result- 
ed. l . 

8. This last point is, to my mind, of crucial 
importance. Ihave pointed out that the 
mortgage in this caseis a usufructuary mort- 
gage pure and simple, and that there seems 


reason for believing that the mortgage 
before the Madras High Court in Veda- 
pyratt y. Vallabha Valiya Raja (9) was 


not of this nature. In sectign 92 of the 
Transfer of Property Act the Legislature,has 
seen fit to provide that in no case shall a suit 
for the redempéipn of a usufruetuary mort- 
gage pure and simple result in a decree for 
* foreclosure. We are entitled to presume that 
the Legislature intended this result, and had 
some reason for bringing it abogt A 
property may be mortgaged with possession 
for considerably less than its real value ; the 
mortgagor may bring a suit for redemption, 
and, through stupidity or error on his part, 
.or ib may be, through mere misfortune, may 
fail to execute that decree. The Legislature 
has clearly considered that it would be unjust 
in such a case to give the defendant-mort- 
gagee a decree for foreclosure, or a decree 
which simply debarred the plaintiff of all 
right to redeem the property. Instead of 
doing this, the Legislature directs that, in the 
event of the »laintiff's failure to redeem the 
property in accordance with the decree in his 
favour, the said property shall be put to sale, 
and the balance, if any, left after satisfying the 
claims of the mortgagse decree-holder be paid 
over to the plaintiff. Thelaw thus secures for 
the benefit of the latter the difference Wet- 
ween the market-value of the properby aud 
the sum for which it was mortgaged. 'What- 
evér may be the right view to take in regard 
to all the difficult questions, arising out of 
this subject, it seems clear to me that it can- 
not possibly be right to allow tfe holder 6f a 
usufructuary mortgage pure and simple, by 
mere’ inaction od his own part, to obtain 
what is virtually a decree for foreclosure, as 
the result of the plaintiff-mortgagor’s failure 
to execute his decree for redemption, When 
the Legislature. has gone out of its way to 
provide that in the case of a usufructuary 
mortgage sich decree shall not be passed. 
4. Looking at the matter from a slightly 
different point of view, the gase in favour of 


. 
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the appellants presents itself to my mind ia 
this way. We have herean imperfect 
incorrect decree which has become bj 
on the parties by reason of their mistaken e 
acquiescence. The terms of that decree must” 
no doubt be enforeed ; but it is surely unfair 
to the parties to say that that decree has 
some effect on their relations to one another 
which is in no way a»parent from the terms 
ofe the decree itself. Still more improper 
does it appear to me to say, that this decree 
must be read as if it had contained a provi- 
sion to the effect that unless the plaintiff. 
mortgagor executed the same within limita- 
tion it would operate as a decree for foreclo- 
sure in favour of the  defendant-mortgagee. 
It is bad enough that he Court concerned 
should have passed an imperfect decree, 
which failed to comply with the law by 
reason of its omissions ; but what the defen- 
dants respondents want us to do is to 

t hold that the decree as passed was an actual 
contravention of the law, because its effect 
should be held to be that, unless the plain- 
tiff-mortgagor paid within a certain period 
the money therein specified, he should be for 
ever debarred of all right to redeem the pro- 
perty, without the same being put up for 
sale. No such degree could legally have been 
passed by the Courts which decided the first 
syit for redemption ; the fact that they pass- 
ed an imperfect decree seems an inadequate 
reason for holding that the decree actually 
passed by them must be sointerpreted as to 
make it positively illegal. 

For these reasons, I would reverse the 
decrees of both the Courts below, and hold 
that the present suit is maintainable. Ii has 
been decided by those Courts upon a preli- , 
minary point. I would accordingly remand 
it through the lower Appellate Court to the 
Court of first instance under the provisions of 
Order * XLI, rule 23, for decision. Costs to 
abide the event. 

Evans, J.C. (5th May 1911)—The sub- 
stantial question that we are asked to decide 
in this appealis as below: — 

* A mortgagor obtained a decree for redemp- 
tion of certain property on payment of a cer- 
tain sum of money but no period was fixed for 
payment, nor was any provision made as 
required by the Transfer of Property Act for 
the consequences of non-payment by the 
mortgagor. The morigagor did not take out 
execution of this decree and the amount due 

. 
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an a second suit be now instituted for re- 
tion of the property with respect to 
whicithe former decree was passed P 

e I have had the . advantage of reading the 
judgment of my learned colleague on this 
point and heis of opinion that the present 


suit is maintainable and he would remand, 


the case to the Court below for decision on 
the merits. 

The Courts below have relied upon a deci- 
sion of this Court in the case of Ram Dayal 
v. Raja Rampal Singh (7) as a final autho- 
rity on the point. In that case there was a 
decree passed before the Transfer of Property 


Act came into force and the decree did not. 


provide for foreclosuse in case of non-pay- 
ment by the decree-holder. The 
holder did not. redeem the property and 
the learned Judges of this Court, after a 
review of all the conflicting authorities 
on the subject, 
accepted by the Bombay and Madras High 
Courts and by Dr. Howell in a former 
decision should be followed, and that a second 
suit for redemption could not be maintained. 
This ruling would be a complete authority 
if the decree passed in that case had been 
passed upon a suit instituted under the Trans- 
fer of Property Act and in*dealing with this 
part of the case the. learned Judges remarked 
as below:— 


"Much stress has been laid upon the circum- 
stance that where a suit for redemption bas 
been brought under the Transfer of Property 
Act, it is ouly an order for sale under section 
93 that extinguishes the mortgagor’s right to 
redeem. That Act does not apply to the 
case before us ; but even if it did, we could 


“not infer from section 93 that the Legislature 


intended to exclude tlie operation of sections 
18 and 244 of the Code of Civil Tropen) in 
cases of this kind,” 


My learned colleague is of opinion that the 


point for decision before us is res integra &nd . 


- he is not prepared to follow this ruling. He 


is of opinion that “the rulings of the Full 
Bench of the Allahabad High Curt, in the 
case of Sita Ram v. Madho Lol (10) and a 
Bench of the same Court in Nakía Ram v. 
Chiranji Lal (11) should be followed, and 
apart from authority helholds that the present 
suit for redemption is maintainable for the 
following reasons;— x 
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decree-. 


held that the law as 
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(1) The responsibility for the acquies- 
cence in au improper and defective: 
decree spould not be thrown upon. 
the plaintiffs along but jhis respon- 
sibility’ should be shared by the. 
defendant-mortgagee who is equally 
interested in seeing that a decree 
according to law has been passed. 
In the present case no time being. 
fixed for payment the plaintiff had- 
three years at least within which 
the redemption-money cold haye: 
been paid, and the mortgagees, ki 
they had chosen, could have got the 
decree amended so as to bring it in. 
conformity with the l&w and they. 
have no right to ask the Court to 
apply the’ principle of res judicata * 
in a'doubtfulcase of this kind when 
they could have avoided this contin- 
gency by seeing that the decree 
was framed strictly in accordance 


(2) 


with the Transfer of Property 
Act. : 
. (8) Under section $2 of the Transfer of . 


Property Act when a decree is pass- 

ed in a suit for redemption and the 
mortgage is a usufructuary-one if is 
provided that if the redemption- 
money is not paid within the fixed 
period the property is to be sold. 
There cannot be a decree for fore-. 
closure, where the mortgage is usu- ' 
fructuary, aud the apparent object 

of the Legislaturs in making this 
provision is to secure to the nfort-: 
gagor the diffegence between the. 
market-valie of the property and. 

. the sum for which*it is mortgaged. 
If it be held that the present buit 

- is barred, the usufractuary mort- 
gagees have obtained, to all inteftts. 

tod purposes, a decree for foreclo- 

sure “asa consequence of the mort- 

. gager's failure to pay in the re- 
demption money, and this is a result 
which was nevér contemplated by 

the Legislature. 7 

I regret that I cannot agree with my learn- 
ed colleague in holding that we should not 
adhere to the ruling in Ram Dayal v. 
Raja Rampal Singh (7), lam in accard 
with him in holding that th8 remarks 
of the learned Judges in that case, which 
I have quoted, are to a certain extent: 


. . 
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obiter as the exact point which now comes up. 


for decision before us was not before the Court 
at. that time. No good object would be 
ef'icted by«xamining in detail the numerous 
rulings of all the High Courts on this sub- 
ject. 
«these circumstances, I have only to decide 
whether I find any special reason for differ- 
ing from the opinion of this Court as quoted 
above. IfÍ can find no special and cogent 
reason. for differing from it, it would not be 
advisakle, in my opinion, to decide contrary 
to it. I have considered the wulings of the 
Bombay, Madras and Allahabad High Courts 
on this subject. The most complete exposi- 
tion of the ‘law appears to be contained in 
the case of Vedapuratti v. Valiabha Valiya 
Raja (9). It is quite true thas the right to 
redeem in this case has not been extin- 
gpished by order of a Court, but, as remark- 
ed by Sir Arnold White, C. J., the point for 
decision in these cases is nob whether there 
is a subsisting right of redemption but whe- 
ther that right is enforceable by means of a 
second redemption suit. It frequently hap- 
pens that aright may exist, but at the same 
time events may have occurred which would 
prevent that right from being enforced. 
Upon this. point I may quote the remarks of 


Mr. Justice Bhashyam Ayyangar on page. 


396:. "In considering whether the plea of 
res judicata operabes.as a bar to the suit, the 
' question is not whether the alleged relation 
of mortgagor and mortgagee or any other 
legal relation between the parties to the suit 
subsists, but whether, assuming the same to 
subsist, the plaintiff is pot precluded from 


e seeking to enforeg his right by reason of his 


having already sued upon the same cause 
of action and obtained an adjudication which 
it was competent for him to enforce and 
@sedite,_,...... saanane eene À person 
who bas obtained a decree establishing his 
right and entitling him to the consequential 


* relief, cannot again sue for the same but can 


only work out his right and obtain the relief 
by executing the decree. And section 244, 
Civil "Procedure Code, “expressly prohibits 
a separate suit for the purpose.” . 
In applying these principles to a mort- 
gagor’s right of redemption the learned 
Judge held that the cause of action had been 
exhausted afid that there was no original 
cause of action on which the mortgagor could 
again sue for redemptiqn, Jt $ true that in 


Nothing new has been urged and, in, 
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the case before the Madras High Court 6 
was a period fixed for redemption b 
only difference between that case find the, 
present case, in my opinion, is that in that 
case the period fixed for redemption was fixed 
by order of the Oourt, but in the present 
case we have to look to the general law of 
limitation as to execution to ascertain the 
period within which the redemption-money 
sould have been paid. In both cases there 
has been a failure to pay and the original 
cause of action has been exhausted. It 
appears to me that no second suit can now ba 
maintained: 

It is, of course, possible as suggested by my 
learned colleague, thet in this view of the 
law the result of the litigation will be 
more favourable to the mortgagees than it 
ought to be, but that isa matter which we 
cannot consider. We have only to consider 
whether a second suit is or is not maintainable 
and I am of opinion that no valid reason hag 
been shown for departing from that view of 
the law which has hitherto been accepted in 
this Province. 


There is only one other point to be noted. 
The present suit was instituted by the sons 
of the original mogtgagor Babu Rana Singh 
on the 7th September 1907, and one of the 
Special contentions taken on behalf of the 
appellants is that even though the original 
mortgagor Babu Rana Singh may be debarred 
bythe result of the previous suit from main- 
taining the present suit yet the present 
appellants, as his sons and members with him 


‘during his life-time of a joint Hindu family, 


are not so debarred. I understand that my 
learned colleague was not prepared to accept 
this contention but he did not discuss it at 
length because he was of opinion that Babu 
Rana Singh if he had lived could have insti- 
tuted s second suit. He refers to the case of 
Parmeshur Dat v. Debi Sahat (8) and Debt 
Singh v. Jia Ram (4). The head note in 
Parmeshur Dat wv. Debi Sahat (8) is as 
below: — . 


* “A son whose share in a joint family estate 
has passed out of the family by means of 
a decree for foreclosure against his father 
cannot re-open the decree merely because he 
was not a party thereto. His suit must, in 
such circumstances, be based upon some ground 
which, under the Hindu Law, would free 
him from the liability of a sonina Hindue 












BHOLA SINGH v, JAI GOBIND. 


family to pay his father's debt not 

with immorality.” 

* The general principle contended for by the 
learned Pleader for the appellants is that 
óne co-owner is not bound by the litigation 
conducted by another co-owner. Even though 
the appellants’ father might have been de- 
barred from recovering the property by pay- 
ment of the redemption-money yet just gs 
a creditor can compel the sons of a Hindu to 
pay their father’s just debts, so sons can 
insisb upon paying those debts if they have 
not been discharged. Butit appears to me 
that the appellants do not in this case seek 
only to pay their father’s debts but they also 
claim a right to recover? the property which 
has passed out of his hands in satisfaction of 
a debt for which they are liable; and as I 
am of opinion that the father cannot re-open 
the proceedings in consequence of which the 
property has passed out of the family, simi- 
larly the sons are not in a better position for 
the reasons set forth in this Court’s decision 
in Parmeshur Dat v. Debi Sahai (3). 

I would, therefore, dismiss the appeal with 


costs. 
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tained a decree which, though not drawn up 

in accordance with *the provisions of the 

Transfer of Property Act by reason of omission 

to providé a period for payment and to de- 

clare the consequence of failure to pay, was 

nevertheless a décree capableof execution and 

one which the mortgagor failed to execute’ 
within the period of limitation. 

This point has already been before the 
Courts and has been fully discussed in two , 
Full Bench rulings of the Allahabad and 
Madras High Courts as also in a Benth case 
in this Court.® 

Tife Allahabad “Court has adopted the view 
that such a second suit will lie [ita Ram v, 
Madho Lal(10)]; the Madras'Ücurt is of the 
contrary opinion’ | Vedapuratit v. Vallabha , 
Valiya Raja(9)]; and this Court has accepted 
the Madras view in the case reported in 
Ram Dayal v. Raia Rampal Singh (7). 

It may be that a distinction can be dréwn 

* between thie facts of the cases considered in 
these three judgments and those of the case 
which bas given rise to this appeal, and that 
a further distinction can be made by reason of 
the fact that in some of the cases, the suit was 


Evans, J. C. (5th May 1911)—The point of brought before the passing of the Transfer of 


law on which the Judges ofthis Court differ 
is given below:— 

A mortgagor obtained a decree for redemp- 
tion of certain property on payment of a 
certain sum of money but no period was fixed 
for payment, nor was any provision madeas 
required by the Transfer of Properby Act for 
the consequences of non-payment by the mort- 
gagor. The mortgagor did not take out 
execution af this decree and the amount 

edue from him was never paid by him 
into Court. Can a second suit be now 
instituted for redemption of the property 
with respect to which the former decree was 
passed ? . 

Under section: 98 of the Code. of Civil 
Procedure this appeal should now be heard 
on that point only by the First Additional 
Judicial Commissioner and the record of the 
case will be placed before him. 

Evans, J. C. (5th May 1911).—-As the other 
Judge has left the Court I have signed the 
above order. 

“Lindsay, A. J. ©, (25th July 1911).—The 
point of law which has been referred to me for 
decision is whether a second suit for redemp- 
tion will lie where the morfgagor, having 
frought a previous redemption suit has ob- 


Property Act, while in others it was’ brought 
aftér that Act came into force. But, in my 
opinion, the determination ofthe question 
now before me cannot in any way ‘be influ-. 
enced by these considerations. It is conceded . 
that the decree obtained in the first suit 
brought by the mortgagors-appellants here 
was a decres capable of execution. It was a 
valid decree in spite of the failure to comply 
with the directions relating to the form of 
thé decree to be drawn’ up imredemption suits € 
contained in the Transfer of Property Act. 
The Act nowhere lays down that the omission 
to observe strictly the forms prescribed, by 
the Act for the preparation of decrees in morb- 
gage suits will render the decree inoperative. 
We have «t then in the present case that 
the mérigagors brought a suit for redemption. 
They obtained a valid «decree which they 


e might have executed but which they did not 


execute within limitation. The question, 
therefore, really is whether they are entitled 
to bring a second suit on, the same cause 
of action. 

It has been argued before me ¢hat thd se- 
cond suit has been brought on a different, _ 
cause of action. In my opinion, this is not 
so. The mortgage no in suit is the same one 
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redemption of which was sought i in the pre- 
vious case. The expression ‘cause of action” 

has been defined to be "that buagle of es- 
sential facts whiclt it is necessary for a plain- 
tiff to prove before he can succeed in the 
“case” and applying this definition to the case 
of a redemption suit the essential facts which 
the plaintiff must establish are (1) that he 
bas still a right to redeem and (2) that his 
right hgs been refused by the mortgagee. 
These gre the facts—the only facts—upon 
which the right to relief depends. The cause 


of action does not in any way depend upon : 


the character of the relief sought and it can- 
not be argued «hat the cause of action in the 

second suit is different from that in the 
' first, merely because the mortgagor- plaintiff 
may in the second suit have to pay, in order 
to get possession of the mortgaged pwope1 ty, 
a'larger sum than he was ordered to pay ia 
the first suit. 
ships of the Privy Council in the case of 
‘Shankar Bakhsh v. Daya Shankar (12) the 
‘manner in which redemption is to be given 
is no part of the cause of action, It seems 
to me that a party who sets up the conten- 
tion that a second suit for redemption will 
lie in the circumstances already mentioned 
must, in order to succeed, make good the 
proposition that suits to enforce redemption 
are, in some way or other, outside the oper- 
ation of the rule of res judicata and of the 
other general rule which lays down that 
once a plaintiff has obtained a decree which 
is capable of execution the only way in which 
he can enforce his right, is by executing the 
decree. A 

Tke principal. authority relied upon in sup- 

porb of this proposition is the Allahabad Full 
Bench ruling in Sita Ram, v. Madho Lal (10) 
"by which a previous decision of, the same 
Court [David Bay v. Razi-ud- din (13)] was 
overruled. In this latter case, ib had been 
‘decided that a second suit for redemption 
would not lie in & case where the mortgagor 
had'obtained a decree for redemption and 
had failed to execute ft. The Court was of 
opinion that the second suit was barred both 
under section 13 and section 244 of the Code 
of Civil Procedure (Act XIV of 1882) be- 
cause the original cause of action was ex- 
tinguished by the decree and because a second 
suit could not be brought upon the same 
.(12) 15 0.422; 15 I. At 68. °? 

(18) 19 A. 202. 
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cause of action. The original decree in t 
ease, it may be remarked, was an i rfect 
decree as it failed to specify what should * 
take place in cane the mortgage-money was 
not paid within the period limited in that 
respect, It is also to be noted that the 
mortgagee in that case, as here, had failed 
to apply under section 93 of the Transfer of 
Property Act for an order which would have 
had the effect of extinguishing the right to 
redeem. 

In thelater Full Bench case one of the 
learned Judges observed that he conld not 
understand how it had been held that the 
original cause of action had been extinguish- 
ed in face of the uem. contained in section 
93, "the plaintiff's right to redeem shall be 
extinguished.” He added that these words 
would be pure sarplusage if the cause of ac- 
tion merged in the decree, or if section 13 of 
the Code of Civil Procedure had any similar 
effect and went on to say that “it would ap- 
pear that the words above quoted in section 
98 were purposely' inserted in order to re- 
move à particular case of a suit for redemp- 
tion from objections which might be raised 
under section 13.” 

Section 93, however, says nothing about 
the extinguishment of the cause of action 
ead the fallacy in the reasoning of the learn- 
ed Judge appears to me to lie in the assump- 
tion that the right to redeem and the cause 
of actjon in a redemption suit are conver- 
tible terms. In my opinion, for reasons which 
I have already given, that cannot possibly 
beso. Ifthe cause of action is made up of 
an aggregate of essential facts which a plain- 
tiff must prove in order to obtain relief frome 
the Court it seems to follow that a plaintiff 
in a redemption suit Cannot be entitled to 
relief merely because he can show that his 
right’to redeem is still iu existence, To 
justify him in invoking the aid of the Court 
to enforce his right he must prove in addi- 
tion the existence of circumstances which 
show that the right of eedemption has been 
refused bythe mortgagee. Otherwise, why 
should the Court interfere? How can red. 
ress be given unless there is some denial E 
the right which it is sought to vindicate ?, 

In my opinion, the decision of the jee 
Judges in David Hay v. Razi-ud-din(18) was, 
if I may say 80, perfecily ‘correct, The 
cause of action is extifiguished and that re. 
sýlt may in a redemption suit ensue nof. 


Ld 
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e tion I Would quote the following passage from 
the judgment of Bhashyam Ayyangar, J., in 
the Full Bench case of Vedapuraiti v. Valla- 
bha Valiya Raja (9): 

“Tn considering whether the plea of res 
judicata operates as a bar to the suit the 
question is not whether the alleged relatign 
of mortgagor and mortgagee or any other 
legal relation between the parties to the 
suit subsists, but whether, assuming the same 
to subsist the plaintiff is not precluded from 
seeking to enforce his right by reason of his 
having already sued upon the same cause of 
action and obtained an"tedjudication which it 
was competent for him to enforce and exe- 
CULE... esses À. person 
who has obtained a decree establishing his 
right and entitling him to the consequential 
relief cannot again sue for the same bat 
can only work. out his right and obtain the 
relief by executing the decree. And section 
244, Civil Procedure Code, expressly prohi- 
bits a separate suit for the purpose." 

As for the application of section 244 (now 
section 47) to redemption decrees I find my- 
self unable to accept the reasons given in 
the Allahabad judgment for the proposition 
that the section does not so apply. 

It is said that decrees in redemption suits 
differ from ordinary decrees in that they 
contain provisions by virtue of which a par- 
tion of them may become incapable of execu- 
tion under certain contingencies—for example, 
the provision that if the decree-holder fails 
to make payment within the period fixed by 
the Court all advantages which accrued to 

*him and which could be enforced by him 
under the decree come to a complete end. 
But even in the case of ordinary decrees the 
advantages which the decree-holdez can 
eriforee may come toa complete end if he fails 
to execute the decree within the period of 
limitation. If thareis any distinction td be 
drawn in this respegt between redemption 
decrees and ordinary decrees it lies merely 
in the fact that in the former thé period for 
execution is laid down in the decree itself: in 
the latter, the period is that prescribed by the 
general law of limitation. I am unable to see 
that this distinction can affect the question of 
the applicability of section 244 (now section 
47). Ibis conceded that if tht redemption 
decree is defective owing to the omission to 
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fix a period for payment by the decree-holder 
the latter has the hedefit of the. period laid 
down in [he Limitation Act. „Altogether, 
there appÉars to be no sound reason for hold. 
ing that redemption decrees are not governed, 
by the ordinary rule which is prescribed by, 
section 244. 

For the above reasons, I am of opinion that 
we ought to adhere to the view of the law 
adopted in Ram Dayal v. Raja Rampal Singh 
(7) and'hold, as was held by the Full Bench 
of the Madras Court in Vedapuratti*v. Val- 
labha Valiya hajg (9), that a second suit for 
redemption does not lie. The arguments in 
support of the view taken by the Madras 
High Court appear to me to be unanswer- 
able. 

In the course of the argument before me a 
reference was made to the report of the case 
of Ohaudhri Ahmed Bakhsh v. Seth Raghybar 
Dayal (14) and in particular to certain 
of Counsel’s ar- 
guments before their Lordships of the Privy 
Council. It was contended that the judgment 
shows that their Lordships held the opinion 
that section 244 of the former Code of Civil 
Procedure had no application in the case of 
a redemption decree. Iam unable to deduce 
any such principle from the judgment. It is 
true that the respondent’s Counsel did argue 
that a second suit for redemption would not lie 
because the mortgagor who had previously ob- 
tained a decree for redemption had his remedy 
by way ofexecution. But in this particular case 
it was pointed out by the Judicial Comméttee 
that the decree had become incapable of 
execution through tHe vis major of the Mutiny 
and that it was, consequently, impossible to 
contend thatthe mortgagor was in a position 
to pursue his remedy by way of execution. 
Their Lordships héld that rules made for éhe 
conduct ofjudicial business in ordinary course 
could not be applied to exceptional circum- 
stances such sts those occasioned by the Mutiny 
and Rebellion in Oudh. This judgment can 
in no way be interpreted ‘as laying dbwn a 
rule that, for purposes of applying section 
244, Civil Procedure Code (section 47), a 
redemption decree stands upon a different 
footing from an ordinary decree. 

With regard to the observations contained 
in Mr. Piggott’s judgment as to tle hardship 

(14) 10 C. W. N. 115; 7 Bom. L. R. 912; 2 €. L. J. 
418; 2 A. L. J. 813, 16 M. L. J. 407; 9 O. 0, 7; 28,4. 1; 
32 1. A. 229 (P. C.) . 
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which would be caused ib  morigagor in a 
case like the present by refusing hig the right 
to bring a second spit, I am unable tô see that 
the mortgagor has any ground of complaint. 
Mr, Piggott concedes that in the present case 
the mortgagors obtained a decree which was 
fully capable of execution and one which by 
reason of its defects was in reality’ more 
ə favourable to them than a.regular decree 
would hate been. 1f, as matters have turned 
out, any” hardship has been occagioned to the 
mortgagors, sibi imputent, the hardship, if 
any, is the direct result of their own negli- 
gence in the mater of taking out execution of 
their decree vigilantibus non dormientibus, jura 
-subveniunt, and I can ‘discover no good reason 
for grafting an exception upon a well estab- 
lished rule of law merely in order to pesene 
a dilatory mortgagor-decree-holder from the 
consequences of his own laches. 
I cannot assent to Mr., Piggott’s pro- 
position that in the present case there was 
a duty upon the mortgagees to have the 
decree amended in appeal and that their 
failure to perform itis a reason for giving 
the mortgagors the remedy of afresh suit. 
As a matter of fact, I may remark that the 
mortgagees did raise the question of the 
form of the decree in the lower Appellate 
Court in which the appeal from éhe decree 
$n the first. suit was lodged. The point is 
mentioned in the judgment of the then 
District Judge, Mr. Broun, but he took 
no stéps to put the matier right. Apart 
from this, however, jt was the mortgagors 
who were seeking the decrBe and prima facie 
*the form of ‘the “decree was their concert 
and not tha&'of the mortgagees. While it 
is true that the mortgagees might have in- 
sisted upon the insertion of a provision for 
the extinguishment of the mortgagor’’ right 
to redeem, I am not prepared to hold that 
-their omission to do so was any” breagh df 
a legal duty of which the mortgagors can 
take afivantage. If they failed to assert 
their full rights, the mortgagors who benefited 
by the failure have no cause of complaint. 
Nor can I agree with the argument that a 
second suit for redemption should be allowed 
because the refusal of a right to bring a 
Second suit Will secure the mortgagee in 
possession of the property justas if he had 
obtained a decree for foreclosure which the 
law does not allow in the case of a usufruc- 
tuary mortgage, This again brings up-the 
e. 
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point of hardship to the mortgagor: oses 
his land, it is said, whereas if a decree had 
been passed providing for sale he might 
have obtained a sum of money representing 
the difference between the auction price 
and the amount of the mortgage-debt. But 
if the decree which the mortgagors got was 
a good decree, as it admittedly was in spite 
of its informalities, I do not see why we 
should be guided by considerations of what 
might have happened if the decree. had been 
drawn in a different form. The decree gave 
the mortgagors the right to recover possession 
of the property proyided they deposited 
the amount payable“for redemption within 
the period prescribed by the Limitation Act 
for the execution of decrees. They failed 
to do so, with the result that although their 
right to redeem may still subsist they are 
barred from enforcing it. Their case is no 
“harder than that ofan owner who obtains 
a decree for the ejectment of a trespasser 
and fails to execute it within limitation. He 
may still have a right of ownership in the 
lard which has not been extinguished by 12 
years adverse possession on the part of the 
trespasser but hiseremedy by execution is 
barred and he cannot bring another suit 
ingjectment. The result is, that the land 
passes to the trespasser absolutely. 

Arguments of this kind appear to me to 
be Based upon sentiment rather than reason 
and ought not, I think, to prevail so as to 
disturb the salutary rule of law that a 
plaintiff who puts his right of action in suit 
and obtains relief is debarred frpm asking 
the Courts to adjudicate a second time upon 
the same cause of action. 

The result is that my finding on the point 
of law submitted for my opinion is that no 
second suit for redemption will lie. 

Evans,.J. C. and Lindsay, A. J. C. In ac. 
cordance with the finding of the majority of 
the Judges that the plaintiffs-appellants were 
not entitled to bring a second suit for redemp- 
tfon this appęal fails and is dismissed with 
costs, 

Appeal dismissed. 
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SAHIB THAMBI MARAKAYAR Vv. HAMID MARAKAYAR. 


[s. c. (1911) 2 M. W. N. 534.] 
MADRAS HIGH COURT. 

e Secon Civiu Arrear No. 475 or 1910. 
November 10, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

SAHIB THAMBI MARAKAYAR— 
PLAINTIFF-—À PPELLANT 
wersus 
HAMID MARAKAYAR AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I, r. 8— 
Q. XXI, r. 50—Suit against partnership—Persons not on 
record—Defendant sued in representative capacity— 
Decree binds only property of those so represented— 
Parties on record pers ly liable—English Law— 
Similar provision—Partners Rot on record-—Ewecution 
against only their partnership property. 

Tn all suits where one person is allowed to re- 
present another or others as defendant in a repre- 
sentative capacity, any decree passed can bind the 
others only with respeot to the properby of the others 
which he can in law represent, although the parties 
on record, eonomine, may be made personally” 
liable. 

An injunction in cases falling under Order I, rule 
8, Civil Procedure Code, does not bind persons who 
are not parties on record. 

Sudagopachari v. Krishnamachari, 12 M. 366; 
Srinivasa v. A, Srinivasa, 83 M. 483,8 M. L. T. 33; 
6 Ind. Cas. 229, referred to. . 

Under the English Law, evhere a judgment is 
against a firm, execution may issue only against 
any property of the partnership, so far as partners 
who are fot individually served and those who 
have not appeared are concerned. Order XXI, rule 
60 of the Civil Procedure Code corresponds to this 
rule of English Law. . 

Second appeal against the decree oi the 
District Court of Tanjore, in Appeal Suit No. 
89 of 1909, presented against the decree of 
the Subordinate Judge’s Court of Negapatam 
in Original Suit No. 29 of 1907. 

Mr. O. V. Ananthakrishnier, for the Appel- 
lant. ° 
Mr. K, Srinivasa Iyengar, for the Respond- 


ents, 


Jsudgment.—The plaintiff obtained a 
decree in Suit No. 107 of 1904 on the file of 
the Supreme Court of Singapore against Mr. 
L. V. Sahib Mahim®and Co., for money due tp 
him from the defendants in that suit. The 
plaintiff alleges that one L. V. Marakayar 
(the father of the first defendant and the 
husband of the 2nd defendant inthe present 
suit), the 3rd defendant and the 4th defendant 
in the present suit were the persons contribut- 
ing the partnership of M». L. V. Sahib 

eMahim and Co, that the 3rd defendant 
defended the suit on behalf of the firm, and 


that a decree was passed by the Supreme 
Court against the firm. The present suib is 
based om“ the judgment bf tht Singapore 
Court andis for the recovéry of the amount 
due under that judgment. The plaint alleges 
that L. V. Marakayar and the 4th defendant 
were aware of the proceedings in the Singapore 
Court, and that the suit was defended by the 
3rd defendant with their consent. The, 
plaintiff's case is that the judgment of the 
Singapore Court is binding on the elst axd 
2nd defendshts as representatives of L. V. 
Matakayar and $n the 4th defendant, though 
it is admitted that notice of the,suit was not 
served on L. V. Marakaffr or the 4th 
defendant. The relief asked for is against lst, 
&nd 2nd defendants as representatives of L. 
V. Marakayar and against the 3rd and 4th 
defendants personally and not against any 
property in their hands belonging to’ the 
partnership firm of Mr. L V. Sahib Mahim 
and Co. In fact, it is not alleged that there 
are any partnership assets in their possession, 
Defendants Nos. 1, 2 and 4 denied that they 
were partners ofthe 8rd defendant but the 
lower Courts have found that they 
were, and that finding has not been 
attacked before us. The lower Courts have 
dismissed the suit, upholding the defendant's 
contention, that the Supreme Court of 
Singapore had no jurisdiction to Pass Be 
decree against L. V. Marakayar and the 
4th defendant as they were uot residing 
there either permanently or at the time of 
the suit and owed no allegiance to the 
Straits Settlements. The plaintift’s conten- 
tjon that the 4th defendant was at Singa- e 
pore at the time of the institution of the suit 
has been negatived by the lower Courts 
and we accept that finding. The plajntiff, 
who has appealed against the dismissal of 
the suit, contends thatas L. V. Marakayar 
and the 4th defendant bave been held to, 
have* been partners of the 3rd defendant at 
the time ofthe suit at Singaporeeand as 
the suit related tg money due on partner- 
ship dealings, the judgment of the Supreme 
Coart is binding on all the defendants. .We 
consider it unnecessary to decide the ques- 
tion whether the judgment could be held to 
bind the Ist, 2nd and 4th defendants tb any 
extent, for we are clearly of opinion that we 
must uphold the contention of Mr. 5, 
Srinivasa Iyêngar, ihe learned Vakil for the 
respondents, that the judgment could not 
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. 
bind them. in any event with respect to 
partnerships property in their bands, and 
“ib is not alleged, as already * observed, 
“that they are in possession of any such pro- 
-perty. The general rule of law, undoubted- 
ly, is that in suits where one person is 
allowed to represent others as defendant in 
a representative capacity, any decree passed 
can bing those others only with respect to 
the property of those others which he can 


` in law represent, and no personal decree 


can be passed against them, although the 
parties on record eo nomine may be made 
personally ° liable. This is the principle 
applied ‚in suits against a Hindu family as 


' represented by its managing,member and 


., actually parties on record. 


in suits to which Order I, rule 8 of the 
Civil Procédure Code, 1908, is applicable. 
16 -has consequently been held that an in- 
Junction in a decree in the latter class of 
cases is not binding on those who are not 
See Sadagopachart 
v. Krishnamachari (1), Srinivasa Iyengar v. 
ein Srinivasa Aiyangur (2). 

. The principle is recognized in England 
in partnership suits in Order XLVIII A, rule 
8, Judicature Act, ` which lays down ‘shat, 
where a judgment or order is against a 
firm, execution may issue only against 
any property of the partnership, so far as 
partners who are not individually served 
and those who have not appeared are con- 
cerned. In the Civil Procedure Code of 
1908, provision has “been made in (his 
country for suing æ partnership :by its firm 
name in Order XXX. . Order XXI, rule 50 
corresponds,to rule 8 of Order XL VIILA in fhe 
English Judicature Act. The judgment of 
the Supreme Court was against the firm, 
and no decree was passed : aginst L. V. 
Marakayar or the 4th defendant indivi- 
dually. There is no reason for constru- 
ing it as creating a larger liability against 
them than io make the partnership pro- 
perty in their hands liable. It is unnecessary 
to consider whether, if 16 purported to do so, 
effect would be given to such a decree in 
British India according to the principles of 
Private International Law. 

Phe Subordinate Judge spparently finds 
that „L. V."Marakayar and the 4th defen- 
dant assisted the 8rd defendent in defend- 
ing the Singapore spit and the District 

(1) 12 M. 356. 


(2) 83 M. 483; 8 M, L, T. 33; 6 Ind, Cas, 229 
. 
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Judge seems to adopt that finding’ 
Srinivasa Aiyangar impugns that finding ® 
but, it. is unnecessary to examine its 
correctness, as it cannot carry the appellant’s 
case further, for the conduct of L. V. 
Marakayar and the 4th defendant would not 
amount to more than an attempt to escape 
tlfe liability that a decree against the 3rd 
defendant, as representing the firm would 
east on them. Mr. Ananthakrishna Aiyar 
for the appellant relies also on the fact 
that the 8rd defendant made a counter-claim 
in the suit, but this again can be referred 
only to his representative capacity. We 
must hold that tk plaintiff is not entitled 
to the decree he asks for against the lst, 
2nd and 4th defendants. We dismiss the 
second appeal with costs. 
Appeal aismissed. 





[s. c. (1911) 2 M. W. N. 529.] 
MADRAS HIGH COURT. 
Seconp Civi, Arrear No. 753 or 1910. 

November 2, 1911. 

—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara ‘River: 
Mullusseri ACHUTHA MENON..PraINTIFE 

— APPELLANT 
versus 


V. C. SANKARAN NAIR AND OTHERS— 


Derenpants— RESPONDENTS. 

Malabar —‘Karamkari’ tenwre—Nature and incidents 
~-Karamkari tenant has right of occupancy but not 
of alienation— Sudder Court proceedings--Value as pres 
cedents-——Practice. ° 

Non-transferibility is one of the incidents ofe 
Keramkari tenure in Malabar. A Karamkari tenant 
has a permanent right of occupancy in the holding, 
but has no right of alienation. His right is “confined 
to that . of cultivation.” 

Whefe, therefore, a Karamkaritenant alienates his 
holding, the alienation ipso facto puts an end to 
the tenure; and the absence of an express provision 
for ge-entry in case of alienation would be im. 
material, 

Parameshri v. Vittappa Shamboga, 26 M. 157; Net. 

*rapal Singh v. Kalyan Das, 28 A. 400, 3 A. L. J. 196; 
A. W. N. (1908) 60, distinguished. 

The proceedings of tho Sudder Court, Madras, have 
always been treated as authoritative and may be 
relied on in the absence of precedents. 


Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Malabar at Palghat, in Appeal Suit No. 380 
of 1909, presented aghinst that of the Court 
of the District Munsif of Alatur, in Original 
Suit No. 23 of 1908, 


. 
. s 


Present: 


WA 


^ 


> 
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Mr. 4. L. Rozario for the Appellent. 
, Mr. M. Kunjunni, Nair, for the Respondents. 
* Judgement. —The plaintiff is a mel- 
charth holder from the Jenmi of certain land 
in the possession of the 4th defendant who 
purchased the right of one Krishna Sastri. 
The land was demised to Krishna Sastri, 
the father of defendants Nos.1 to 3, under 
Exhibit VII in 1893 by a Stanom holder, 
a ee in-title of the 5th defendant, 
'Karamkari tenure.’ The dosument 
panies thatthe land should be „held by 
the demisee and his anandravans “ s2 long 
as they exist without «glling or mortgaging, 
duly paying the rent fixet and also paying 
the renewal fee at times of renewal and 
receiving that” from the Stani. Beforethetime 
of renewal arrived, however, the land was de- 
mised on melcharth to the plaintiff. The origin- 
al demisee’s heirs (defendants Nos. 1 to 3) 
in the meanwhile had alienated the holding 
to the 4th defendant. The principal ques- 
tion we have to decide is whether the right 
given to the demisee under Exhibit VII 
was - terminated by the alienation. The 
Subordinate Judge had held, on the authority 
of Parameshri v. Vettappa Shamboga (1) and 
Netrapal Singh v. Kalyan Das (2), that 
the alienatjon did not put an end to th® 
holding. Those decisions have really no 
bearing on the present case. They held gn 
the construction of the documents in questien 
therein thatthe clause forbidding alienation 
without a provision for re-entry in case of 
alienation did not give the landlord a right 
to eject. The question we have to decide 
eis whether non-transferability is one of the 
incidents of Karamkayi tenure. If it is, the 
absence of an express provision for re-entry 
in case of alienation would be immaterial. 
Perpetual occupancy- -right without rights of 
alienation is well-known in this country. 
Our attention has not been drawn to eany 
case in which the question of a ‘Karamkari’ 
holdér’s right to tran®fer has been decided. 
The learned Vakil for the appellant relies on 
the opinion of the Sudder Court in its 
proceedings of the 5th of August 1856. The 
proceedings have always been treated as 
authoritative and may be relied on in the 
absence of any precedents. The observations 
made regarding (Karamkari) axe as follows: 


“In this case the land is made over for 
'"*(1) 26 M. 157. 
(2) 28 A. 400; 3 A. L. J. 196; A. W. N. (1908) 60. 
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e 
parminent cultivation by the tenant in 
return for "services renderbd. “Where the 


proprietary title is vested']n a pagoda, the 
grant will be made for future services. In 
some eases land is mortgaged on this tenure, 
the Kanom mortgagee paying the surplus 
rent produce to the landlord, after deducting 
the interest on the money he had advanced. 
The tenant has, in North Malabar, eonly a 
life-interest inthe property, which eat his 
death reverts ¢o the landlord. In the south, 
the Pand is enjoy8d by the tenant and his 
descendants, until there is a failura of heirs, 
when ib reverts to the proftetor. Except 
where the land is granted for special Services, 
an annual rené is payable under this tenure; 
the tenants’ right is confined to that of culti- 
vation, but it is permanent, and he cannot ba 
ousted for arrears of rent, which must be're- 
covered by action, unless there be a specific 
clause in the deed declaring the lease can- 
called, if the rent b3 allowed to fall into 
arrears.” Moore's Malabar Law and Custom, 
page 808. : 

Tt will be observed that a Karamkari holder 
in North Malabr has no heritable right at 
all, and, with respect to South. Malabar, 
the right of reversion in the landlord 
prima facie supports the appellant’s conten- 
tion that thé tenure is inalienable. Moreover, . 
the tenant’s right is stated to be’ confined 
to that of cultivation " thouzh ib is perti” 
nent. The word Karamkari or Karaimgkari 
itself means only “permananent right of 
cultivation.” The language. of the instru- 


ment shows that the cultivator has no right 6 


of alienation. We must, therefore, hold 
that the alienation put an end to the right 
created by Exhibit, VII. The plaintiff , is, 
therefore,,entitled toa decree for possession. 
Payment of rent by the 4th defendant to 
tha 5th defendant is not valid as against 
the platntiff. He is, therefore, entitled to 
a decreee for rent also. The decree of 
the lower Appellate Court is reversed 
and that of the District Munsiff restored 
with, costs payable by the 4th defendant 
both here and in the lower Appellate 
Court. ^ 


e 
e 
Decree reversed, 


. 
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Abadie— Village site — Partition—Jurisdiction — 

e Powerg of Civil Court—Right of each proprietor to 
share in vacant land—Mode of paztition—Area for 
partition~—~ Plaintiffs representing majority and resid- 
ing in another village — Appeal —Sowe defendartts re- 
presenting small share appealing—Appeal on behalf 
‘of all defendawnte—Civil Procedure Code (Act V of 
1908), D: XLL,v.4. ` : : 


In suits for partition of the whole village site, 
though the Civil Courts may technically have juris- 
diction to go into the question of partition, they are 
usually well-advised to decline to attempt what is an 

'alufost impossible task. There is no basis for the 
theory that each individual proprietor is entitled to 
acertain portion of the abadi area calculated with” 
reference to village shares whether determined by 
pedigree or revenue payments, The only safe ground 

“to take is that the distribution of: such vacant land 
as there may be attached to the abadi ‘should be left 
in the hands of the lambardars who alone can deter- 

‘mine whether it should be divided up or kept intact 
for the common purpose of the village. 

Where the area of the’ vacant land attached to the 
abadi is unusually large, and plaintiffs, who represent 
a large majority of the village but reside in another 
village, bring a suit for partition of the village abadi 
against defendants who own the remaining share in 
the village and are alonethe regular residents of the 
village, certain portions of the abadi should-be 
blocked off for the uses of the plaintiffs or the 
defemdants, after leaving out so much as is required 

for general village purposes including the necessities 
of the non-proprietary*residents. s 

In an appgal against a decree for partition of the 
village abadi, where only some of the defendgnts 
representing’a very small share in the village, appeal 
on the ground that the lower Courts have not rightly 
determined the area which should be divided, the 
apbeal cannot be treated as am" appeal under rule 4, 
Order XLI, Civil Procedure Code, as* one on be- 
half of the whole body of the defendants, 

' The question what area should be divided must be 
settled by the majority of the proprietary Bady. 
Where the majority are satisfied -with a partition 
effeeted by the lower'Courts and the appellants-de- 
fendants have no such special grievance that their, 
wishes should prevail as against the wishes of the 
majority of the proprictors, the partition should not 
be re-opened so as to re-consider what area*should 
be divided. HIRA, SINGH v. MOHAR SINGH 


Adandonment of residence, how far evidence 
of escheat” 409 





Absentee — Adverse possession 
— Form of swit— Limitation. 
A landowner, some Years affer the settlement 











Abandonment—coneld. 


of 1868, settled in another village in the same district 
leaving his-share of the joint holding in the possession 
of his brothers who paid Rs. 60 on account of the 
Revenue and Takawi money due from him. On his 
death in 1889, his son's name was placed on the Reve- 
-nue papers as co-sharerggu his place in 1890 without 
any objection on behaff of the actual holders and it 
was not removed therefrom by the Revenue authorities 
until he sued to get possession of his share in 1906: 
Held, that there was neither abandonment by the 
absentee nor adverse possession by the co-sharers and 
that he was entitled to get possession on payment 
of the said sum of Rs. 60. CHARAGH v. MOHAMMAD 
Din, 125 P. W. R. 1911 425 





Absentee —- Adverse possession 
—Long absence and settlement abroad — Mutation 
entry —Limitation. 


Mere long absence coupled with the fact of a co- 

Sharer having settled abroad does not amount to 
“abandonment”, which in 12 years would entail a 
total loss of rights ifthe surrounding circumstances 
show that it was the intention of the absentee to 
return and re-occupy his holding. 
* Similarly, long possession by a person of his co- 
sharer's share does notin itself become &dverse unless 
the person in possession: can show that he had the 
awimus of holding it adversely. 

Shahzada Suraya Jah v. Azim, 29 P. R. 1910; 17 P. 
W. R. 19010; 61 P. L. R. 1910; 5 Ind. Cas. 888, dis- 
tinguished. Govinp SAHAI v. TiTAKUR Dass, 120 P. 
W. R. 1911 427 


Abatement, See Civic Procepurs Cope, 1908, 
0. XXII. * : 





of suit—Death of plaintiff —No 
legal representative broyght on record 687 


Absentee --Abandonment—Adverse possession-— 
Limjtation 425, 427 

Abwab — Delivery of 10 seers of chilli—Part of con- 
sideration for which tenant was allowed to take lease 
—sKabulyat—Construction. 


If a particular sum is specified in a lease or is agreed 
to be paid and is the lawful consideration for the 
use and occupation of the land, that is to sty, if it 
is really part of the rent, although not described as 
such, the landlord is entitled to recover the same. 

Aparna Charan Ghose v. Karam Ali, 4 C. L. J. 527; 
-10 G. W. N. 527, relied upon. 

Where in a patni kabulyat executed before the 
Bengal Tenancy Act, ib was stipulated that besides 
the money rent agreed upon, the tenant would deliver 
10 seers of chilli 5 days before the Puja to the land. 
lord; 4 

. 


1010 i 


Abwab —concld. 


~ Held, ona construction of the kabulyat, that the 
deliyery ofthe chilli wasa part of the consideration 
for whigh the tenant was allowed to take the lease, 
e and thab ib was a partof the rent aud notan abwab. 
BARADA KRIPA LAL v. SHEIKH MOSTAFIZAR RAHMAN 


Accomplice, evidence of—Corroboration 650 


Account—Duty of trustee to keep distinct 
accounts 440 
Mutual, open and current account 








of receiver— Adjustment—Re-opening 
— Directions in passing accounts 8 
589 


s taking of 
Accretions- Blocks of land originally formed as 
islands but subsequently joined to main land — Whe- 
ther they belong to Crown or to the owner of the main 
land—Gradual accretion. 

Where the plaintiff claire, certain block of land 
situated on the coast near the mouth of a river as an 
accretion to the main land which belonged to him, 
but where it was found that it was first formed as an 
island, separated from the main land by a strip of 
water of greater or less breadth, which gradually 
dried up, with the result that it was added on to the 
main land: held, that the strip of land could not be 
treated as an accretion to the plaintiff's land, and 
that, therefore, it belonged to the Crown. 

Chelikamt Rama Rao v. Secretary of State for India, 
83 M. 1; 5 Ind. Cas. 882;7 M. L. T. 128; 20 M. L. J. 66; 
Sri Balusu Rama | Lakshmamma v. The Collector of 
Godavari, 22 M. 464; 26 I. A. 107; 3 C. W. N. 77; 
Secretary of State for India v.. Kadarikutti, 13 M. 
369, referred to. : 

The accretion to the private .property of an owner 
must be gradual and imperceptible. When it is sud- 

. den or perceptible, the land. gained belongs to ti 
Crown. RAJA VENKATA .MAHIPArL v. SECRETARY OF 
STATE FOR INDIA IN CouNcir; (1911) 2M. W. N. E 
Accused —First Report— Description of culprits not 

applying to persons implicated subsequently—Doubt 

— Accused entitled to benefit. 

An offence was committed whereby injury was 
caused to F. No report to the Police naming the 
culprits was made until the following day. "On the 

,evening before Fs servant reported to the zaildar of 
‘the village that the offence had been committed by 
certain men whom he described: this description, 
however, did not apply to the accused: Held, that 
there was an element of doubt which much weakened 
the case for the prosecution, and the accused was 

e^ entitled to an acquittal. MUHAMADA v. EMPEROR, 33 
P. W. R, 1911 Cr. 








Acknowledgment. see LIMITATION “Acr, ` 


s. 18. è 


— 








Basis of suit 617 


——— —— Of debt— Debtor 
expressing willingness to pay whatever is due on 
accounts—Limitation Act (IX of 1903), a. 19. 
Aletter written by a debtor to his creditor ex- 
pressing willingness to pay whatever may be due 
on a settlement of accounts isan acknowledgment of 
Viability within the meaning of section 19 of the 
Limitation Act. Narayanan Cuetry v. ÜHIDAMBA- 
RAM ÜHETTY i2 
e 


— 
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. 
Acquiescence-Alienee's son not objecting to 
building upon land sold by father 729 





—-——HNortgage with possession— 
Decree for redemPtion — Decree not providing 
period forepayment nor compensation of non-pay- 
ment - . 9 
———— — —- Wife executing mortgage-deed 
in absence of husband 28 


Acquittal—Power of Appellate Court—Appeal 
against order of conviction passed on one of the 
accused— Whether Appellate Court can disturb 
order of acquittal as regards other accused—Acquit- 
tal by Magistrate disqualified under section 656; 
Criminal Procedure Code, effect of 839 





e 
ower of High Court to interfere with 
an order of acquittal at the instance of a private 


—— 


person 

Act III of 1864 was repealed by ect I of s 
ry 

;— lof 1886 repealed Act IIT of 1864, 992 


^ 


ê " 
Act 1856 XY. See Hinnu Winow’s RE-MARBIAGE 
Act, 

—— 1860—XLV. See PENAL CODE. 

—— 1863—XX. See RELIGIOUS ENDOWMENTS Act. 

———'1864—1lII. See Act. 

——— 1865- XXV. See Parsi eee AND DIVORCE | 

cr. 

1867—11I. See PUBLIC GAMBLING Act. 

1867—XXV. See. PRINTING PRESSES AND NEWS- 
PAPERS ACT. ` 

1869—IV. See DIVORCE Act. 

1872—1. See EvipENCE ACT. 

1872—IX. See Contract Act. 

1873—X. See OATHS Act. . 

1877—1* See SPECIFIC RELIEF Act. 

1877—III. See REGISTRATION Act. 

1877—XV. See LIMITATION Act. 

1878—VIII. See Sea Customs Act. 

1879—XVIII. See LEGAL PRACTITIONERS gict. 

1881—V. See PROBATE AND ADMINISTRATION ACT,’ 

1881—X XVI. See NEcoTsaBLe INSTRUMENTS AUT. 

1882—11. See T&osrs Act. ` 

y 1882—IV. See TRANSFER of PROPERTY Aor. 

1882—VI. See COMPANIES Act. * 

1882—X]V. See Civi PRocEDURE Cone. 

1882--XV. See PRESIDENCY Sanu CAUSE 
Courts Act. . 

—— 1884-.VI. See INLAND STEAM VESSELS Act. 

—— 1886—1. See ÀoT. 

1887—IX. See PROVINCIAL SMALL CAUSE 

b Courts Act. 

1889—VII. See SUCCESSION OzRTIFICATE Act. 

1890— VIII See Guarprans AND Warps Act. 

1890—IX. See RAILWAYS Acrt. 

1894—I. See LAND Acquisition Act. 

1896 —XII. See ExcisE Act. 

4897—X. See GENERAL CLAUSES Act. 

1898— V. See ÜRIMINAL PROCEDURE OODE, 

1899—II. See Sramp Act. " 
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1899—1X. See ARBITRATION Act. . 
1903 —XV. See EXTRADITION ACT. J 
1904—VI. See TRANSFER OF Property ÁMEND« 
MENT AOT. 
See PROVINCIAL INSOLVENCY AOT. 


1907 —III. 
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Acts—GENERAL- concld. 


Act 1908—V. See Civin PgocEpunE CODE. 

—— 1908—IX. See LIMITATION Act, 

-——- 1908—XYI. See REGISTRATION AG. 

—— 19090—11L See PRESIDENCY Towns PNSOLVENCY 
Act. 


Acts—LOCAL. 


Act 1864—IT. See Mapras REVENUE Recovery Act. 

1865—VIIL. See Mapras Rent RECOVERY Act. 

1872.-1V. See PUNJAB Laws Act. 

1870—II. See Lower BURMA LAND AND REVE- 
. NUE Act. 

1876—XVII. See OupR LAND REVENUE Act, 

1876—XVIII. See OvpH Lgws Act. 

1878 —V. See BOMBAY ABKARI Act, 

1879—Ve, See BomBAY LAND REVENUE CODE. 

1879—XVIf.° See DEKKHAN AGRICULTURISTS' 
e Renier Act. . 

1880 —1. See Knorr SETTLEMENT Act, 

1881—XVIIIL See CENTRAL Provinces LAND 

REVENUE Act. | 
1884—IIT. See BENGAL MUNICIPAL AT, 
1884 - IV, See MADRAS DISTRICT MUNICIPALITIES 
Acr. 

1884—X VIII. See PUNJAB Courts Act. : 

1885 — VIII. See BENGAL Tenancy ACT. 

1886—XXII. See OUDH RENT Act. 

1887—XVI. See PUNJAB Tenancy Act, 

1888—IIT. See Bomspay Crry MUNICIPAL Act. 

1898—III.. See BURMA MUNICIPAL Act. 

1900—I. See MALABAR Tenants IMPROVEMENTS 

Act. 

1900—VI. See Lowx& Burma Courts Act, 

1901—II. See Acra Tenancy ACT. 

1901—ITI. See Bompay DisrRicr MUNICIPAL 


gu 
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: ACT. 
—— 1901—III. See U. P. LAND REVENUE ACT, 
——— 1901—VI See Assam LABOUR AND EMIGRATION 
Act. 
1904—I. See PUNJAB Loans LIMITATION Act. 
——,1905—IT. See PUNJAB Pre-emprion ACT. 
—— 1906—If. See Bombay Mamuarpar’s COURTS 
e ACT, n 
—— 1908—I. See MADRAS fisraTES LAND Act. 
—— 1908—VI. Ste Cuota NAGPUR TENANCY Agr. 
HO 


| 


Regulations. : 
———— — —-.1806 XVII” See REGULATION. 
—————- 1822 "VII. See REGUPATION, 

1827 XVII. Seê. ReGULATION, 
———--.1881 VI. See REGULATION. 
1827—II. See BOMBAY REGULATION. 











M — 1872—V. See SIND Frontier RxGu- 
.? è LATION. 
— 1892—TI]. See Sinp FRONTIER è 


REGULATION. 
Statutes. be 


11—12 Vic. C. 21. ° See INSOLVENT DEBTORS Acr. 
21«-22 Vic. Q. 106. See GOVERNMENT OF INDIA ACT. 
24—25 Vic. Ü. 104. See ORARTER Act. 

83—84 Vio. C. 62. See EXTRADITION Act. 

—— 1878—... See ENGLISH Binps oF SALE Act. 
46 -47 Vic. 0. 52. See BANKRUPTCY Act, 
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Addition of party—Suit to bo` deemed to 
have been instituted from date of his being brought 
on record 58 


Adjournment-—Discretion of Court s 618 
Adjustment—Simple agreement to refer 372 


Administration suit-Inspeotion of docu- 
ments : 3 
Admissibility. 


See CONFESSION ; EVIDENCE; 
EVIDENCE Act. 

















— Foreign records 273 

—- Informer's statement 87 
of parol evidence--Document 

unambiguous 146 








of unregistered sale-deed for 


purpose of proving payment of money 362 
Admission—Evidence 568 
~ —— —— , effect o 250 


——— of accused — Criminal Procedure Code 
(Act V of 1898), ss. 342 —Gaps in prosecution evi- 
dence not to be filled by answers given by accused — 
Evidence Act (I of 1872), s. 21—Application of 
section —Non-denial of a fact by accused not to be 
taken as admission—No pleadings in criminal cases. 





Admissjons made by an accused in answer to ques- 
tions put by the Court, under section 342, Criminal 
Procedure Code, cannot be utilized by the prosecu- 
tion to fill up gaps in its own evidence. 

Section 21 of the Evidence Act refers to an admis- 
sion made before the start of proceedings in which it 
is sought to be given in evidence. It does nob refer 
to pleadings in the case or to an admission contained 
iu such pleadings. e 

An admission made by an accused before the start 
4f proceedings against him may be proved just as 
much as an admission by the defendat in a civil 
suit under section 21 of the Evidence Act. But as 
there are no pleadings in a criminal case similar to 
those in civil proceedings, the mere fact that the 
accused did not in his written statement deny a 
certain fact, (e. g., the publication by him of a libel) 
does not justify the inference that he admitted that 
fact. G. G. JEREMIAH v. F. S. Vas, 10 M. L. T. 506; 
(1911) 2 M. W. N. 676 961 


Adverse possession —Absentee—Àbandon, 
ment 425, 427 


* — Qo.sharer deriving title 








from another co.sharer 





cess 








— Enjoyment of summary 








——— Possession of co-sharer 
after partition 








——— — Property belonging to 
idol— Sale in execution of decree against manager 
"M 











Redemption by third 
person at mortgagor’s request—Lien on mortgaged 
property— Possession of lienor, when becomes ad- 
verse 


tlor or his heir * 


Agency- Absent huspand— Wife executing mort- 
gage-deed 8 





— —— —— of trustee against seb- 
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Evidence to prove authority to execute and 
register document—No mention of the name oy, the 

© principal in the document--Estoppel—Entry of hus- 
band’s name as joint occupier, effect of. 


A conveyance, it was alleged, was executed 
by the husband and the son of a woman as her agents 
but the woman’s name was nowhere mentioned in 
the conveyance and the husband and the son did nob 
sign as agents for any one: 

Held, that the husband and the son were not th® 
agents of the woman aud that she was not bound 
by the conveyance. 

The entry of a person's name in the Revenue Maps 
as joint occupier with X. would not estop X. from 
claiming the lands as her sole property. Such 
an entry merely shows that the other man was in 
joint possession with X. and a transferee before taking 
the conveyance is bound to iwgnire as to the title of 
each. Ma Ye v. Mc Auxe Tr Bun. L. 'I'. 255 

) l 206 
Agent--Right to sue—Suit to claim money under 

policy of insurance 97 


Agra Tenancy Act (Il of 1901), s. 21 
— Mortgage of occupancy-holding—Illegal— Mortgagee 
in possession —Suit by mortgagor to get back possession 
— Restitution of benefit, 


Under the Agra Tenancy Act, tho mortgage of a 
cultivatory holding is void, but the person, who made 
the mortgage, cannot on principles of equity be 
allowed to take back the property unless he put the 
defendant mortgagee into the position in which he 
was before the mortgagé and restore to him the 
money which he received from him. Banoran UPA- 
pura v. UTTAMGIR, 8 A. D. J. 931 


SS. 34, 95—Suit jore 
vent —Rent Must be agreed upon between the londidrd 
and tenant or fimed „by Court—Amendment of plaint 
— Suit for rent—Suit for occupation without consené 
— Second appeal. : 














In the case of agricultural tenants, if the land. 
holder wishes to get rent for the period of tenancy. 
he must either come to an agreement with the tenant 
as to the rent to be paid or get the rent fixed by the 
Court while the tenancy subsists. 

s Mani Tiwari v. Rajkumar Lal, 2 A.L. J.1 , followed 

A suit for the recovery of rent from a tenant or 
snb-tenant on the basis of d compromise, cannot, in 
second appeal, be allowed to be amended so as to give 
ihe plaintiff an opportunity to prove that the defend- 
ant occupied the land withont plaintiff's consent. 

















SnEO-GOPAL v. BALDEO SINGH, 8 A. L. J. 1087 180 
= s. 95 180 
< S. 95—Question oj pro- 


` prietary title — Appeal to District Jud e— Jur isdictioi 
i — Power of Court of first Daun ofiar Hear 
Civil Procedure Code (Act Y of 1908), s. 115— 
- Revision, d 
- A suit was instituted under Section ; 
Tenancy Act, 1901, to determine the cate pie 
and rent of a certain holding. The defendant pleaded 
that he was the proprietor of the holding. The 
Assistant Collector partially decreed the claim On 
appeal, the District Judge decided the question of 
proprietary title and rentanded the case to the 
Asistant Collector for the determination of certain 


. 
a 
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Agra Tenancy Act—concld. ` j 


questions a8 regards rent.® After remand, the Assis- - 
tant Collector dismissed the suit, holding that he was 
not competenteto pass » deoreoas«he suit could not 
lie'in his Court. On appeal to the District Judge, the 
memorandum of appeal was returned on the ground 
that no appeal did lie to the District Judge: 

Held, that the District Judge had jurisdiction to * 
hear the appeal and that his refusal to hear it’ 
amounted to a failure to exercise jurisdiction vested 
in him by law: Bi 

Held, further, that after the remand of the case 
from the District Judge, the Assistant Collegtor had 
no power to decide that the suit did not lig RAM, 
CHARAN Lar v. MyHAMMAD SHAFI, 8 A. L. J, 804 107 


= --—*— S. 177--Appeal to Dis. 
trict Judge— Order of Assistant Collectog directing an + 
‘award to be filed—Reference to agbstration without 
éntervention of Court. i n 
No appeal lies to the District Judge against an order 
passed by.an Assistant Collector of the first class that 
an award made ona matter referred to arbitration 








` without the intervention of Court should be filed. 


GOBARDHAN PRASADU. Gur Prasan Ram, 8 4. LJ, 

1090 

aaa S. 182 —Suit for arrears 
of rent—Third appeal— Whether lies. 

In a suit for arrears of rent under the Agra Tenancy 
Act, 1901, no third appeal lies to the High Court from 
a decision of the District Judge, passed in appeal from 
an appellate order of the Collector. JADUNANDAN 
SINGH v. RAMCHANDER SINGH r 

194 — Lambardar, 


— —— S. 

position of —Agent—Right to sue—Suit by lambardar 

on behalf of other co-sharers for excess of profits 

realized by co-sharers in possession. 

A lambardar cannot be deemed to be an agent ap- 
pointed by the @-sharers to act on behalf of them all. 

A suit by a lambardar to recover his share and the 
shares of other co-sharers out of excess money realized 
by certain other co-sharers holding sir and khudkasht 
land in excess of their proper share, is not authorjzed 








under section 194 of the Agra Tenancy Act. Bisham- 
BEAR Natu v. BROTA, 8 A. L. J.,1246 
Agriculturist, meaning of |, . 727 











S. 3ee DEKKHAN ÁGRICULTURISTS 
Rener Act. s 
Amendment of decree. 


——. ———-plaint — Order refusing 
amendment on the ground that it would alter 
nature of snit—Revision—High Court—Discretion 


See Decren. 





wrongly exercised 173 
t — ——- Second appeal— When to be 

' allowed* 200 
—— Suit on balance 617 





trespasser— Conversion 





Suit for possession against 
into suit for redemption 











Suit for rent—Amendment 
into suit for occupation without gunsent 

Civil Procedure Code (Act V 
of 1908), O. VI, 7. 17. ` 


The provisions of the Civil Procedure Gode, Order 
Vi, rule 17, regarding power to amend plaints, are 
very comprehensive. Dronan Raju RAMAYYA v. 
CHUDARI Peppayya, 10 M, I$ T. 116; (1911) 2 M. W. 
N.174 119 
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Amendment of plaint—conold. 








: —— — —— Suit for partition—Amend- 
ment into a claim under a W&l—Civil Procedure 
Code (Act V of #908),%. 115—Revision. *, 


Under the Civil Procedure Code of 1908, a Court's 
power toallow amendment is very comprehensive: 
So,,wherea lower Court allowed a claim for par- 
tition to be amended into a claim partly for partition 
and partly for recovery of certain property, or in the 
alternative for a partition the High Court refused 
to interfere in revision. Jotay MAHALINGA, In re, 10 
M. L. T. 188 e p I 


h ; 
Angestral. property—Property purchased 
from savings out of ancestral properties 62 


Animals— Damages for injury cawsed by a domestic 
animal — Knowledge on. the part of the owner as to ite 
ferocious nature—Rurden of proof. 


Tn a suit brought for damages for injury caused by 
a*buffalo agaicsb its owner, itis for the plaintiff to 
prove that the damage was caused bythe owner's 
negligence and the owner’s knowledge or want of 
knowledge that his animal was of a vicious dispasition 
is an important point in deciding his negligence. 

Maung Kyaw Dun v. Ma Kyin, U. B. R. 1897-1901 
Vol. II, p. 570, followed. Maune NawE YA v. MAUNG 
Suwe Ye, 4 Bor. L. T. 138 910 


Antecedent debts, meaning of 347 


Appeal--Abatement— Death of one of two repre- 
sentatives of the body of respondonts —Joint decree 
No application for impleading legal representa- 
tive of deceased made within six months—Abate- 
ment of whole appeal--Plea of ignorance of death 





— Dismissal of suit under Order XVII, 
rule 3 





s Ex parte decree against some *of the de- 
fendants — Plaintiff’s appeal against contesting 

-*defendants — Self-contained appellate decree — 
Jurisdiction of first Court to entertain application 
for sejting aside ez parte decree 6 





—— Finding of fact—Witness disbelieved by 
- trying Judge I è . 393 
.e—— Foreclosurg suib—Extension of time fixed 
by preliminary decree for payment—Appeal from 

. final decree —Order granting extension may be 
impeached «795 





——e—— Forum—Jnurisdiction -* Order of Munsif 
under Succession Certificate Act specially invested 
“with powers of District Judge * 9 





Forum— Order allowing pgyenenb of dg- 
cretal money 73 
—-Judgment — Dismissal without notice 564 


= Jurisdiction — Appellate Bench of High 





Court’ 


521 
—— Order directing award to be filed appeal- 
able, but not decree following the award 369 








—— —— Order dismissing judgment-debtor’s objec- 
tion that he was holding property as trustee 411 





Orde® filing agreement to refer and mak- 
ing reference 
— Order granting certificate on furnishing of 
- . 


i aS security "m 
—— — Order granting review 624 
. 
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shebait 


—— Oder refusing to set aside sale undér sec- 
tion 310A, Civil Procedure Code 169 * 


Order rejecting Collector's application for 
allowing Court-fee to Government in a pauper 29 
9 





Order on a claim by judgment-debtor as 











—— Order under section 26 of the Punjab Uo 
8 


Point nob raised in first Court 543 

—— Powers of Appellate Court 20 

—— -—— — Power of Appellate Court to interfere with 
an order ve costs 


Act 














- ——-Power of Appellate Court to make order 
to do justise 931 


Power of Court to raise question of vali- 
dity of purchase suo mot 956 


— Power of Appellate Court to reverse order 
‘on the ground of enactment of new rule 553 
> Preliminary order for separation of land 
—Final order directing delivery of land to plaintiff 
— Whether bars appeal against first order 664 


z — Question of proprietary title —Jurisdiction 
of District Judge 

Remand by District Judge in a snit under 

the Madras Estates Land Act 


— Receiver's accouni—Directions in passing 
account 
s right of, not to be assumed 540 


—— Some defendants representing small share 
appealing—Appeal o* behalf of all defendants 











—— 

















—- ~——Snit for arrears of rent—No third appeal 
les © 

—— ——— Undervaluation of suit—Appeal filed in 
wrong Court—Effect of appellate judgment 464 


——When an appellate tribunal will disturb 
the finding of the lower Court'on a pure question 
of fact—Judge approaching evidence with strong 
pre-possession and pre-conceived theories 751 


Appeal by successful party, when lies— 
Adverse finding implied in the decree—Finding on 
an issue not necessary for the decree—Res judicata— 
Civil Procedure Code (Act K of 1908), s. 11. 


A party in whose favour a decree has been passed 
has no right of appeal against it merely on the ground 
that he is aggrieved by a finding on one of the issues. 
The right exists only when the decree itself, or some 
finding necessarily implied in the decree, has pre. 
judiced the party wishing to appeal. 

Krishna Chandra Goldar v. Mohesh Chandra Saha 
90. W. N. 584; Yusuf Sah v. Durgi, 30 M. 447, 
Ragalla Kotaya, v. Nagalla Mallaya, 1 M. W. N. 
719; 8 Ind. Cas. 387; 9 M. L. T. 39;and Jamna Das v. 
Udey Ram, 21 A. 117, explained and distinguished, 

Plaintiff, as the lessee of the right of fishery from 
Government, sued Ist defendant for an injunction 
restraining him from obstructing plaintiff's right and 
for damages caused by his obstruction. 

The Secretary of State for India was impleaded as 
the 2nd defendaeb against whom was asked an 
alternative prayer for damages. The suit was 
dismissed on the ground that plaintiff was not entitled 











* were awarded their costs. 
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toask for an injunction as he was out of possession 
and asġis lease was for one year. Both the defendants 
The 2nd issne, “whether 
‘the 2nd defendant has the rights of fishery in the 
two plaint channels”, was found against 2nd defendant. 
The 2nd defendant appealed on the.ground that he 
was adversely affected by the finding which would 
operate as res judicata; 

Held, (1) that the finding would not operate as 
ves judicata, and (2) that the finding was based |, on 
independent grounds and was not implied in the decree 
80 as to give 2nd defendant the right of appeal. Ssc- 
RETARY OF STATE v. SWAMINATHA Kounpan, 10 M. L. 
T, 291; (1911) 2 M. W. N. 303; 21 M. L. J. 947. 167 


—— Fresh evidence, admissibility of—Appel- 
late Court, power of, to admit fresh evidence—Suffi- 
cient cause for admitting fresh evidence in appeal— 
Civil Procedure Code (Aq& V of 1908), O. XLI, v. 27. 


An Appellate Court can admit fresh evidence in 
appeal if it is satisfied that the party wishing to pro- 
duce the evidence was unable, through no fault of his, 
to produce itat the trial of the case. In such a 
case, the Appellate Court would be justified in taking 
action under Order XLI, rule 27, at the request 
of a party. SEa 

The rule for admitting fresh evidence is not con- 
fined merely to cases where the Court desires to 
call for fresh evidence suo motu. 

Kessowji Issur v. Great Indian Peninsula Railway, 
81 B. 381; 11 C. W. N.721; 6 O. L. J. 6; 4 A. L. 
J. 461; 2 M. L. T. 435; 9 Bom. L. R. 671; 17 
M. L. J. 347, explained. 

Upendra Mohan Ghose v. Gopal Chandra Ghose, 21 
C. 484, relied upon. 

Sheo Singh v. Raghubans Kuar, 27 A. 634; 16 M. L. 
J. 352; 9 C. W. N. 1099; 2 C. L. J. 194; 8 O. C. 84, 
followed. Kanga BINGH v. Bragar Sinan, 10 O. C. 

. 827 i 332 


Objection by respondent as to competéncy 
of appeal—Right to begin—“Relating to execution" 
whether includes stay of ewecution—Huecution of decree 
— Order in ezecution—4Appeal, test of —Interlocutory 
order—Decree — Civil Procedure Code (Act V of 
1908), ss. 2 (2), 47 cl. (2), 51, O. XL, r. 1, O. XXI, 
T. 31, Q. II, r, 1 cl. (s)—Receiver— Security— 

. Appeal—Final appointment. 


When the appellant/s night to appeal is challenged, 
the practice followed is io require the respondent 
at the outset to indicate the grounds upon which 
his objection is based. s 

The words “ relating to the execution" in section 
47 cl. (1) of the Civil Procedure Code are com- 
prehensive enough to include an order relating to 

- the stay of execution. 

Every order, made èn the course of execution 
proceedings, cannot/ be treated as involving a deter» 
mination of a question relating to the execution. 
An interlocutory order which decides a point of 
jaw arising incidentally is not a decree within the 
meaning of section 2 of the Code of 1882. The test 
is, that the order is not an interlocutory order 
which does not conclusively determine the rights 
of the parties ia controversy in the execution pro- 
ceedings. 4 i 

In a case the Court directed that the decree-holder 
fight be allowed to execute his decree on fulfilling 
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certain conditions, as te the character of which the 
Court determined various questions, and called upon 
the decree-holder to comply therewith but the decree. 
holder difi not do so, so no grder for execution was 
made, but the judgment-debtor nevertheless appealed 
against these orders: P 

Held, that the appeal was premature. . 

Section 51 of the Civil Procedure Code of 1908 
must be read with rule 11 of Order XXI and rule 
1 of Order XL; consequently, when a Court appoints 
a receiver for the purpose of executing a decree, the , 
order must be deemed io have been fgade under 
rule 1 of Order XL read with seotion 51. 

If a Receiver is appointed and no direction? is 
given as to sechrity, the appointment takes effect at 
ond, and he is "validly in possession though no 
security is given. If the appointment is conditional 
upon the furnishing of securijw the giving of 
security is a condition precedent, and there is no 
appointment till security is given. * . 

Upon an appeal under Order XLIII, rulo 1 clause 
(8), the Court is not only bourd to consider whether 
a Receiver should have been appointed, but also, whe- 
ther-the person appointed is suitable. Therefore, no 
&ppeal lies till an appointment has been made, which, & 
but for.the appeal, is bound to be operative. SRINI- 
VAS PROSHAD SINGH v. KESHO PROSAD SINGH, 14 C. L. 
J. 489 7 








Removal of crops pending appeal by res. 
pondent—Proper order. 


Where, during the pendency of an appeal, the re- 
spondent has removed the crops sued for, the only 
course open is to direot him to pay the appellants 
its neb value č, e., its gross value minus the expenses 
of cultivation. ANA PATTAR v. O, S. SwAMINATHA 
PATTAR, 10 M. L. T. 190 105 


— — — (Criminal) — Power of Appellate 
Court to order compensation 297* 
Accused charged with sevea 
ral offences—Conviction for one offence- Power of 
Appellate Court to convict for another offence of 














which accused was acquitted by lower Cour? 836 | 


——g.-—- Dtsmigsal for default, oppor. 


tunity to the appellant-; Consideratiog on the merits. e 


“A criminal appeal cannot be dismissed in default 
without being considered on its merits, though it may 
be dismissed summarily if there is no sufficient 
ground for interferisg, Suzosiv. EmPEROR e 89 


7 cers N Letters Patent (Madras), 
cls. 15, 830—Appeal under cl. 15 -against order in . 
criminal appeal by single Judge—' Trial’ includes 
appeal. - 

The word trial in clause 15 of the Letters Patent 
of the High Court includes ah appeal. WALIAJAPET 
RAJAMMAL v. EMPEROR, (19011) 2 M. W. N. 479; 10 M. 
L. T. 602 ; 653 
— (Second)—amendment of plaint, 

200 

















proof wrongly placed 


*. 
——— Finding of fact or question 
of law or.custom 43 





„Finding of Marz-ul-maut 


30 


————* 


Finding of fact—Burden of | 


à 


* 1183 
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~ ———Ney plea 32I 


—— ——ÜOrde* upholding dismissal 
of applicatiom to seb aside sale . 911 
aan — ngg -Suit for rent—Amendment 
180 
MÀ Jurisdiction — Questions of 
* law —- Onus not necessarily question of law—Practice 
— Witnesses — Evidence— First Court empressing opi- 
nion as to sufficiency of evidence—Further evidence 
dispensed with by Pleader—Reversal. of finding by 
e Appellate Court —Right to opportunity for examining 
evidence @ispensed with, 














of plaint 


after some witnesses were examined by a party in 
a case, the Pleader of the party, hating regard to 
the expression of opinion by the ferst Court, thought 
it was unnecessary for him to examine any more wit- 
nesses and he, therefore, declined to produce any more 
witnesses. On appbal, the lower Appellate Court 
reversed the judgment of the first Court on the find.* 
ing of fact without giving the party qn opportunity 
to examine witnesses whose evidence had been dis- 
pensed with in the first Court. In second appeal, it 
was contended thatthe lower Appellate Court should 
have given an opportunity for the examination of these 
witnesses: 
Held, that, in 
entitled to urge 
an opportunity 
dispensed with. 
Gulam v. Haji Badrudin, 18 B. 336, followed. 
Pleaders and parties ought to remember that the 
first Court is not the final Court, and that there are 
higher ‘Courts of appeal which might take a view 
different ` from that of the first Court. Pleaders 
and parties take the whole responsibility on their 
own shoulders when they dispense with evidence. 
The question of onus is not necessgrily and in 
eall cases one of law. How much or what evidence 
ig sufficient to discharge the onus that lies upon 
a party, is a question which must depend upon 
the weight to be attached to the evidence already 
adduceq. 
The jurisdiction in second appeals extends only. 
-to errors of law commftted ky the lower Courts. 


Second appeal, the party was nob 
that he should have been allowed 
of adducing evidence which was 


e PANNALAL v. GANU Bgvast NHAVI, 13 Bom. L. R. EI 











Question of fact not determin- 
ed below— Power of High Court to record findiug. 


In second appeal, the High Ceurt has jurisdiction 
to record a finding on a question of fact, mob deter- 
mined by the Courts below and arising, on facts which 
are admitted, DEVIDAS v. ViTHALDAS, 18 Bom. L. R. 
' a . 925 
Small Cause Suit—Rent due 
to a landlord which tenant promised to pay to land- 
lord's creditor—Whether such rent is rent for land— 
Civil Procedure Code (Act XIV of 1882), s. 584— 
Lower Burma Courts Act (VI of 1900), se. 2 (b), 38. 


A., a tenant of B.’s mortgagor, executed in favour 
of B. a bond undertaking to pay to B. the rent due 














' to the mortgagor and the mortgagor signed the 


bond*as a witness only; beyond this there was 
nothing, to show that he agreed to the ront due to 
him being paid direct to B. and written off against his 
liabilities. R 

B. sued for paddy due on %®%ccount of rent: 
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Held, that the right to the rent vested in the 
landlord and the tenant could not contract with a 
third party to divest his landlord of that rifht 
that what B. was suing for was not the paddy quae 
rent of the land, but merely for the amount of the 
paddy due under the bond. 

Held, therefore, that the suit was nob one for rent 
of land nor was ita land suit but that it was of a 
nature cognizable by a Court of Small Causes, and 
that consequently no second appeal lay under section 
584° of the Code of 1882 or under section 38 of the 
Burma Courts Act. Maune Lon Gyr v BAHNAN 
OnzTrTY, 4 Bor. L. T. 142 855 


Appeal to Privy Council. See Privy 
Councit APPEAL. 


Approver, statement of—Conviction cannot be 
based on—Corroboration of approver’s statement 
513 
Arbitration. see dn. Act; Crvin Pro- 
CEDURE Cope, 1882, s. 510, CivIL Procepuru Cong, 
1908, Scum. II. 








Reference to Judge — No written 
reference— Parties referring not parties to suit— 
Matter referred not in suit—App-ication for filing 
award time-barred—Death of plaintiff—No legal 
representative brought on record — Abatement— 
Decree on award — lllegality — Jurisdiction—Re- 
medy of aggrieved person 


Agreement to refer—All parties in- 
terested not joining— Whether order of reference can 
be made—Appeal—Order filing agreement and mak- 
ing reference — Adjustment — Simple agreement to 
refer—Civil Procedure Code (Act XIV of 1882), ss. 
506, 623, 525—Otvil Procedure Code (Act V of 1908), 
s. 104 (d), Sch. I, O. XXIII, r. 8, Sch. II, paras. 1, 17 

ee-Scope of paras, Land 17. e 


An order filing an agreement to arbitrate presented 
by certain parties in a suit and making an order of 
refetence thereon is appealable under the old as 
well as under the new Code of Civil Procedure. 

Ghulam Khan v. Muhammad Hassan, 29 C. 107, 29 
I. A. 51; 25 P. R. 1902 ; 4 Bom. L. R. 161; 12 M. L. J. 
TI; 6 C. W. N. 226, Surya Narayan Row v. Surabaya, 
21 M. L. J. 203; 9 M. L. T. 251; 2 M.W. N. 151; 9 Ind. 
Cas. 173; Thiruvengadathiengar v. Vaidhyinatha Iyer, 
29 M. 303, followed. 

Although an agreement to,refer coupled with the 
award resulting from the reference may be treated 
as an adjustment, a simple agreement to refer cannot 
be so treated under Order XXIII, rule 8, Civil Pro. 
cedure Code, 1908. 

Lincowry Dey v. Fakir Chand Dey, 30 QC. 218; 
Rukhagbai v. Adamji Shaik Rajdhai, 33 B. 69; 1 Ind, 
Cas. 622; 10 Bom. L. R. 366, followed. 

Pragdos Sagurmall v, Girdhag Das Mathuradas, 26 B. 
16; Brojodurlabh Sinha v. Ramanath Ghosa, 24 C. 908; 
1 O0..W. N. 597;eLakshmana Chetti v. Chinnathambt 
Chetti, 24 M. 326, distinguished, 

Paragraph 1 of Schedule II, Civil Procedure Code, 
does not apply to an agreement to refer in which any 
one of the parties interested has not joined. 

Paragraph 17 of the same Schedule does not apply 
to agreements to refer made by parties,to a litigation, 
It only covers cases where parties, without having 
recourse to litigation, agree $0 refer their differences 
o arbitration, . * 
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Therefore, an order for reference to arbitration 
ui Ud made on an agreement to refer made 
betweén some only of the parties interested in a suit, 

Ghulam Khan v. Muhammad Hassan, 29 C. 167; 
29 T. A. 51 (P. C.); 25 P. R. 1902; 4 Bom. L. R. 161; 
12 M. L. J. 77; 6 C. W. N. 220, Tincowry Dey v. Fakir 
Chand Dey, 30 C. 218, followed. VENKATACHELLAM 
Revpr v. T. RUNGIAH Reppi, 10 M. L. T. 248; (1911) 
2-M. W. N. 249; 21 M. L. J. 990 372 


m — Award—Award made after timeefived, 
— Enlargement of time—Power of Court—Civil Pro- 
cedure Code (Act Y of 1908), s. 148, Sch. II, s. 15 (1) 
(c). 


The Court has no power to enlarge the time for 
the making of an award when the time has passed 
and the award has already been made. 

Raja Har Narain Singh v. Chaudhrain Bagwant 
Kuan. 13 A. 300, Specie 
- Jf the time had expired, And no award had been 
made, section 148 of the Civil Procedure Code does 
give the Court power to extend the time notwith- 
standing that it had expired at the time of the 
application ; but that section does not enable the 
Court to extend the doing of a particular act, when in 
truth and in fact the act has already been done. Sug 
KrisHna DAWN AND Co. v. SATESH UHUNDER Durr, 38 
C. 622 13 











Submission — Reference in general 
terms without mentioning points of dispule — Refer- 
ence after passing of vesting order—Award—Validity 
—-Insolvent Debtors’ Act (11 §* 12 Vic. C. 21), s. 49 
—Insolvency Act (III of 1909), ss. 17, 127 (2)—In- 
solvency petition made before 1910 —Procedure— 
Power to stay proceedings—Proceedings to enforce 
award Effect of vesting order—Decree, form sf 
Parties e-Official Assignee. 


Mere failure to pay a claim constitutes a matter in 
difference between the parties to a submission. 

Messrs, Donald Graham 4: Co. v. Aswmal Khushalrai, 
5 S. L. R. 7 note; 12 Ind. Cas. 187, followed. 

The insolvency of a party to à submission, or the 
issue of a vesting order, dues nob operate as & revoca- 

tion of the submission. 

Sanday Petrick § Co. v. Ramratton, 4 S. L. R. 14; 
7 Ind. Cas. 590, relied upon. 

Where, at the time of the reference to arbitration, 
a vesting order under &heInsolvent Debtors’ Act of 
1848 is in force, the proceedings of the arbitrators 
cannot have any direct effect on the property of the 
insolvent andthe resulbof the award is ‘merely to 
convert an unliquidated claim into a liquidated one 

' which the Official Assignee or trustee can scrutinise 
-like any other claim. Such an award is an order 
merely in personam. 

The Official Assignee, under the Act of 1818, is not 

'& necessary or a proper party to proceedings ¢o 
: enforce an award made after the pa$sing of a vesting 
order, 

Chandmall v. Ranee Soondery Dossee, 22 C. 259; 
Puninthavelu Mudaliar v. Bhashyam Ayyangar, 25 M. 
496, followed. 

The Court can entertain a suit against a debtor 

-against whom a vesting order has been passed under 
the Act of 1848; but ibis the duty of the presiding 
judge to see that the flecree isso drawnas not to 

* prejudice the rights of other creditors under the Aot. 
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Chandmall v. bs Soondery Dossee, 22 C. 239, fol. 
lowed. 

In view gf the provision’ of section 127 (2) of the 
Iusolvenféy Act, 1909, the proceedings under an 
insolvency petition made belo ore the passing of the 
Act of 1909 continue to be governed by the Insolvent 
Debtors Act, 1848, as if the Act of 1909 had not been 
passed. 

A vesting order, passed before Ist January 1910 
under the old Act, cannot be treated asan adjudication 
order under the new Act. 

The institution of proceedings for the enforcement 
ofan award made on a reference to arbitfation, made 
subsequent to the passing of a vesting rder, isenot 
barred by th@Act of 1843, when the claim of the 
applicant was not included in the debtors’ schedule, 


-as the Act contains no powers to stay proceedings in 


respect of unscheduled debts. Juss Finnar &, Co. 
v.JEsHAN Mat R KrRPALANI,5' 8. L. R. 4 188 
———— Umpire, duties of—Awatd— Decision 
on notes of qrbitrators without hearing parties — Costs 
—Amount not specified in award— Costa of filing 
award outside the province of arbitrators—Arbitration 
Act "(IX of 1899), s. 11, Sch. I, para. IX. * 


The dnties of an Umpire appointed by arbitrators 
in case of their disagreement are indistiuguishable 
from those ofa single arbitrator. He must give 
reasonable opportunities to the parties to appear 
before him to state their case and adduce evidence. 

Within reasonable limits, he must take such evi- 
dence as each party offers. - 

Salkeld, In re, (1841) 10* L. J. (N. s.) Q. B. 22; 12 
A. & E. 767; 4 P. & D. 732, followed. 

If the parties clearly agree that the Umpire shall 
decide on the notes of the arbitrators alone, his 
award will ordinarily be upheld. 

Firth, In re, (1850) 19 L. J. Q. B. 169; 11 L. M. & P. 
63, Jenkins*r. Leggo, (1842) 11 L. J. Q. B. 71; 1 D 
(x. s.) 277; 6 Jur. 397, followed. 

But where there has been no such agreement and 
the judgment of the Umpire has proceeded on 
materials which the parties have had no opportunity 
of commenting on, such a decision is against the 
principles of justice and equity. 

Brook, In re, (18649 33 L. J. "C. P. 216, 15 C. B. 
gx. 8.) 403; 10 Jur. (x. st) 704;40 L. T. 378, followed. 

Where the arbitrators or Umpive award costs 
without specifying the amount, the award is bad for 
uncertainty. 

Except in cases df special agreement, the auéhority 
of an arbitrator as to costs is limited to costs of 
the reference and award. All costs incurred in the 
process of obtaining an order from the Uourt for 
filing, the avard are within the discretion of the* 
Court and are outside the province of the arbitra- 





- tor. James FINLAY & Co. v, Tug FIRM or ASUDAMAL, 


5 S. L. R. 89 
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5, 8—Jurisdiction—Contract for sale of goods— 
Goods to be weighed and tested at Karachi—Jurisdic- 
tion of Karachi Court ~Comipletion of performance — 
Cause of action“ In part "— Intention to refer to 
more than one arbitrator —" Arbitrators to bg Euro- 
peans ”—Civil Procedure Code (Ac? V of 1908), s. 20 
(c) —Contract Act (IX of 1872), ss. 83, 91.° 


A contract gr the sale and purchase of grain was 
entered into at Amritshr. It provided, inter alia, 
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that the buyers were to eupply bags for the 
-grain at Amritsar, that the sellers were to hand 
over to the lyiyers. agents at Amritsgr Railway 
-Receipts showing deljvery of goods to the Rail. 
way iu the name of buyers as consignors and con. 
signees, and that the sellers were to receive 90 per 
cent. of the value of grain on delivery of Railway 
Receipts, the balance to be paid after the grain was 
analysed, weighed and tested by the buyers at 
Karachi. 
efor reference to arbitration: 

Held, thgt the performance of the contract for 
sale was to be completed at Karachi, that the 
. caffse of action arose in part in Karachi and the 
Karachi Court had jurisdiction, wider clause 20 
-(c). of the new Civil Procedure Code, to entertain 
a suit in respect of the contrac}. Consequently, the 
Karachi Court had jprisdiction to entertain an ap- 


plication for appointment of an arbitrator under, 


section 8 of the Arbitration Ach. ` -> - : 

Louis Dreyfus d^ Oo. v. Daulatram, 8 S. L. R. 156; 
4 Ind. Cas. 1147 and Lowis Dreyfus & Co. v. Gir. 
dharidas, 4 S. L. R. 20; 7 Ind. Cas. 593, followed. 

Kampisetti Subbiah v. Katha Venkatasawmy, 27 M. 
355, distinguished. ; ; 

The cause of action for damages was the sellers' 
breach to deliver im ierms of the contract, which 
covered the required completion of contract at 
Karachi. 

The * buyers’ assent in the present case was 
plainly withheld till they had tested the goods 
after their arrival at Karachi, Therefore, in this 
case, the express terms ofthe contract rebutted the 
ordinary presumption “that the carrier is the agent 
of the buyer not only to take ‘delivery but also to 
assent to appropriation.”  ' 

Under section 5 of the Arbitration Act, and 
paragraph 1 of Schedule I, an intentiom to refer to 
*more than one arbitrator must be quite plain and 
beyond doubt so as to abrogate the ordinary 
rule of reference to a single arbitrator. 

No such clear expression of intention to refer to 
more fhan one arbitrator can be inferred from the 
words “Arbitrators to, be European Principals.” 
MAYAMAL v. SUNDAY PATRICK &Oo., 5 S. L. R. 97 

*, i . . 662 
-— —— + SS. 5,8 662 
———— ————- $8. II 637 


e 
— — sS. 14, Sch. Il, Form 
Lf arbitration — Submission in general terms with- 
out stating points in dispute—' Matter in difference ” 
—Failure to pay claim—Refusal tò appear before 
` arbitrator —Ex parte proceedings —Award— Validity, 
Mere failure to paya claim constitutes a m&tter in 
‘differeng between the parties toa submission. 
.Thefeis no provision in the Arbitration Act of 
1899 empowering a party to submission to render 
the submission of no effect and, therefore, to force the 
other party into litigation by merely declining to 
state why he fails to pay the other parties’ claim. 
There is no provision in the Act requiring the par- 
ties toa submission to settle between themselves 
the exact point of dispute before making a reference 
to arbitration. A general reference is permissible 
under the Act. Form Il favours the view that it 
is for the arbitrators to ascertain the exact points in 
dispute, i 
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In ease of dispute, the contract provided 
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If one party declines to appear before the arbitrator 
to state his case, the matter must proceed as against 
him ez parte and if the arbitrator decides tMb case 
against him, without discovering all the points which , 
might have bsen raiséd in his favour, he has only 
himself to blame. DONALD GRAHAM & Co. v. ASUMAL 
Knosnappas, 5 S. L. R. 7 note . 187 


Sch. I, para. 9 637 


—— — — Sch. Il, Form Hl” 

E 187, 639 

Arbitrator refusing to act—Power of Court 
to appoint another arbitrator 15 














Assam Labour Emigration Act (VI 
Of 1901)—cCharge of recruiting coolies from 
Agency tracts prohibited by a Government Order— 
Application of accused to summon witnesses refused 
by Magistrate — Practice. 


Where.an accused ch€rged with recruiting coolies 
from Agency tracts, applies to the Magistrate 
trying the case tosummon as witnesses, to prove 
his defence, persons alleged to have been recruit. 
el, the application cannot be characterised as 
vexatious and refused on that ground. LUNMO or 
eMAHALUNMA v. EMPEROR, (1911) 2 M, W, N. 472 


Assignment, See VENDOR AND PURCHASER, 


—— Of decree — Assignee mere 
benamidar for judgment-debtor — Execution by 
assignee — Assignment, whether an ‘adjustment’— 
Assignment, whether should be certified to Court — 
Title of assignee, inquiry into 


Attachment. 
1882, s. 276 








"See Civin Procepure Cops 
572 





———— Dismissal of execution eetition for 
default—Ceasing’ of attachment—Hifect of sub» 
sequent revival of proceedings 65 


—— » objection to—Dismissal for want 
of prosecution, effect of 34 


——Property agreed to be sold before 
attachmert—Receipt of consideration 831 


—, wrongful — Bona fide mistake — 
26 














Damages 








—Debt—Garnishee order—Delivery of 
cheque to creditor —Effect “of subsequent receipt of 
attachment order — Stopping payment — Failure to 
affi» cqpy of order on Court House—Civil Procedure 
Code (Act XIV of 1882), ss. 208, 484, 486, 492. 


Where a cheque has been given in respect of a 
pre-exésting debt and the drawee is served with a 
garnishee order, he is under no obligation to stop 
payment. . - 

* Bence v. Shearman, (1898) 2 Ch. D. 582; 78 L. T 
804; 47 W. R. 380; 67 L. J. Ch. 618; Elwall v. Jackson, 
(1884) O. & E., 362, followed. 

Where an order attaching money payable to A. 
and lying in the hands of a Government officer is 
served upon such officer but he hus already delivered 
a cheque to an assignee of A., the cheque becomes 
completely the assignee's property od cannot be. 
affected by any sybsequent attachment against A. 

Bhagwandas Kishordas v. Abdul Hussein Mahomed 
Ali, 3 B. 49, followed, ^ ^. 


. 
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Where a debtis attached, whether before judgment 
or in execution of decree, copy of the order of 
attachgent must be fixed up in a conspicuous parb^ 
, OF the Court House. 
* vision invalidates the attachment as against third 
parties. 


Satya Charan Mukerji v. Madhub Chander Karmokar, 
90. W. N. 693, followed. ARUNACHELLAN CHETTY v. 
SOMASUNDARAM Cuerty, 4 Bun. L. T. 148 869 


— <~ before judgment—Suit for damages 
~ Want of reasonable and probable cause — 
Malice- Damage - Civil Procedure Code (Act V of 
1908), s. 95. 


In a suit for damages for wrengfu] attachment 
before judgment, the plaintiff. must prove that tke 
defendant had no reasonable and probable cause for 
applying for attachment, and. also malice in fact. 





Section 95 .of the Civi 
a special jurisdiction in the Court trying a suit to 
award compensation as an incidental relief. It does 
not in any way interfere with the. principles regulat- 


ing suits for damages for the abuse of. the process of 


Courts, 


' Goutiere v. Robert, 2 N; W. P. 353; Raj. Chunder Roy, 
N. Shama Soondari Debi, 4 0. 583; Kissory Mohun Roy 
v. Husuk Dass, 17 I. A. 17 at-p. 27; 17 C. 486 (P. C.); 
Surajmal v. Manékchand, 6 Bom. L. R. 704; Thakdt 
"Hajji v. Budrudin Saib, 29 M. 208, relied upon. ^ 


. Malice means.any. improper or. indireot motive, i.e., 
some motive other than the one which should pro- 
perly actuate the party. No hatred. or enmity is 
required: Recklessness regarding. the truth or other- 
avise of the allegations would also amount to malice. 

: Where a plaintiff applies for attachment before 
judgment, pot on account of any intended fraud®n 
. the part of his debtor but in. order to have his 
money paid without delay, such zonas amounts to 
malice. 

Hicks v. Faulkner, 80. B: p. 167; 51 L. J. Q B. 
268,.30 W. R. 545; Quartz Hill Gold Mining Company 
v. Eyre, 11 Q. B. D. 674 at p. 687; 49 L. T. 249; 31 W. 
"B. 668; 52 L. J. Q. B, 488; Brown. v. Hawkes, (1891) 2 
Q. B. 718; 61 L. J. Q. B. 161; 65 L. T. 108; 55 J. P. 
823, followed g É 


The attachment of a respectable man's property 
‘before judgment on the ground that he is attempt- | 
ing to alienate his properties with a view to defeat 
his judgment-creditors must in this country damage 
his reputation and credit and will entitle him to a 
decree in-a suit for damages. It is immaterial that 
itis, not proved that the plaintiff was affected i in 
fome specific manner. " < 


Quartz Hill Geld Mining Company v. Eyre, 11 Q. B. 
D. 674 at p. 687; 52 L. 9. Q. B. 488; 49 L. T. 249; 3} 
W. R. 668; and. Kumarasamia Pillai v. Udayar 
Nadan, 82 M: 172; 2 Ind. Cas, 345; le M. L. J. 490; 
4 M. T. T. 808, followed. NANJAPPA CuEriar v. 
GANAPATHI- ÜBETTIAR, 10 M. L. T: 865; (1911) 2 M. 
W. N. 414; 21 M. L, J. 1052 507 


Attestation.—Estoppel—Burden of proof: BOT 





——— of morigage-deed by person not 
party to transaction byt interesfed in money ad- 
e vanced “531 
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ocedure Code creatas e 


- peni 


Award. See ArBITRATION, 


Construction —British Indiam Association, 
award made by—"In$ perpetuity”, meaning of. 





Under ag award of the British Indian Association, 
the appeflant's. predecessor-i ig-title was granted a 
village rent-free “in perpetuity”: 

Held, that the award did not confer any under-pro- 
prietary right; nor did the use of expression “in per- 
petuity" imply an extension of interest beyond the 
life-time of the grantee. 

Mohammad Abdul Majid v. Fatima Bibi, 8 A. 39; 
12 I. A. 159, Rameshar Baksh Singh v. Arjun Singh, 
28 A. 194; Raja Rameshar Bahsh Singh vgBaby Bhag- 
wan Baksh Singh, 7 O; C..90, relied upon.: 

Bhaiya Ardawan Singh: ve Udey . Pratab? 28 C: 883; 
231. A. 64, distinguished. SHAMBHU. Nata v. RUDRA 
PRATAB NARAIN SÊNGH: ` 324 


Bahi, suit on—Absénce of proof, of «ts loss | Defend. 
ani pleading payment, 


Where in a suit based upon a documént,—in this 
onse a bahi,—«lleged to have been lost, the: plaintiff 
is unable to prove the loss and yet:does not produce 
the document, the plaintiff cannot succeed upon 
an .admission by the defendant that he dngurred 
the debt when the defendant's case is that- he has 
xe-paid the debt due upon the document and -that re- 
payment i is shown in the bahi. 

Damodar Jagannath v, Atma-Ram Babaji, 12 B. 448, 
followed. 

Kahan Chand v. Musammat-Indar Kaur, 23 P. R. 
1898 and Sujan Singh v. Fateh Muhammad, 124 P. R. 
1908, distinguished. ArrA v. Onassu, 49- P. W. R. 
911 246 


Bail. See OriMINAL PRocEDURE Cops, ss. 497, 498. 


— Accused tried by Jirgah—Power of High 
Courtto grant bail—Jurisdiction—Revisional power 
: of High Ceurt 


*. 
Person brought before a Magistrate illegally 
—Power to call for bail 301 


Balance — Acknowledgment — Basis of suit—Ka. 
amination of previous dealings— Amendmentf—Inter- 

` est—Hquitable claim-—Laches — Revision (Civil) — 
Failure to *ezercise. pur isdiction—Narrow, interpreta. 
tion VA I M CourtssAct (XVIII of 1884), 6 
, *s. 70 (1) (a). ~~ 


A, brought a suit on a balance claiming the amount 
` acknowledged as due as well as. interest. The first 
Conrt held that the plaint should be considebd as 
amended $o as to include the previous dealings 
between the purties and the previous acconnts were 
filed to enablg the Court to deal with the claim. The 

‘Appellate Court, on the authority of certain rulings, 
dismissed the suit as not maintainable being on the 
basis of a balance: > 
' Held, (1) that the Appellate Court was in error in 
holding that it was bound to dismiss the suit; 

(2) that the narrow interpretation of the rulings 
by fhe-Appellate Court amounted to a refusal to exer- 
cise jurisdiction which justified revision under clause 
(a) of section 70 (1) of the Punjab Courts Act; 

(3) that as the balance included ẹ good deal of 
interest and A. allowed nearly the full term. of six 
years torun before putting defendant into Court, 
A, was not equitably entitled to charge interest on 
the balance, 
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Balance—coneld. 


There is no hard and fast ryle that a suit brought 
on a balance is in all ciroumstances not main- 
tainable. The giriking of a balance mgy in itself 
merely servo to bring a claim within Mmitation. 
But in each case it will be a matter for consideration 
whether the form of suit requires the Court to go 
behind the balance and to determine whether the 
items from which it was made up should be examined. 
Where the first Court considers a suit brought on 
a balance as amended so as to include the previous 

_ dealings, tho suit should not be dismissed as not 
maintainab®. 

Ganpat v. Daulat Ram, 68 P. R. 1904; 123 P. L. R. 
1994 and"Pala Mal v. Tulla Ram, 119 P. R. 1908, 
explained. AMIR CHAND v. SUNDER Lat 617 
Banker and Customer®-Forged draft pre-* 
sented for payment—-Draft paid by banker—Negligence 
—Customer’s negligence in facilitating forgery— 
Bankers negligence in honouring forged draft — 


- EstoppeiS-Praud-— Which of two innocent persons" 


should suffer—Duty of customer—Evidence Act (I of 

1872), Ch. VIII, s. MT. 

In November 1904, the plaintiffs, a banking company 
carrying on business with their head office ab Lahore 
and branches at Amritsar and other places opened 
a current account with defendants, a banking company 
in Bombay. It was agreed, inter alia, that plaintiffs 
and their branches should draw upon the account. 

In April 1904, W, who was plaintiffs’ Manager at 
Lahore, left a signed blank letter of advice and blank 
draft with some subordinate at the Lahore office to be 
filled in and issued by his subordinates in case of 
need during his temporary absence. On his return, 
he neglected to recover or destroy the signed draft 
and letter. Subsequently M. was transferred to the 
Amritsar Branch as Manager. While M. was Manager 
at Amritsar in J905, some person fraudulently got 
possession of the said blank forms. "Theeword Lahore 

* which was printed on the forms was replaced by 
Amritsar by means of a rubber stamp; the year was 
changed from 1904 into 1905; the draft was made 
payable to “bearer” instead of to "order" and the 
initial of M. to this and other corrections were 
forged. The draft was filled in as an order for 
Rs. 10,000 in faveur of N., « fictitious person, or 


* € “bearer”. . e . 


The defendants also received a letter of advite 
purporting io come from plaintiffs Amritsar branch 
and to bear ihe signatures ofthe Manager and 
Accqnntant at Amritsar advising the issue of the, 
draft for Rs. 10,000 in favour of N. The draftfor 
Rs, 10,000 was then presented to defendants and the 
defendants paid the money to the pefson presenting 
the draft. They debited the amounteto plaintiffs. 
When the plaintiffs came to know of the debit, they 
wrote tg defendants thaj the draft and the letter of 
advicé were never issued by plaintiffs and were 
forgertes. The plaintiffs thet sued defendants for the 
recovery of the amount from the defendants: 

Held, (1) that the plaintiffs were not estopped from 
asserting that the draft presented to defendants was 
not issued by themselves. 

(2) That the facts established did not bring this 
case within th estoppel which has been held to arise 
where'the maker of a completed instrument completes 
it in a negligent manner and voluntarily parts with 
it and it is fraudulenily altered by the person to 
whom it js handed. - 
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Banker and Customer—conold. ' 


Young v. Grote, (1827) 4 Bing. 253; 12 Moore 484; 
5 L. J. (o. s.) C. P. 165; 29 R. R. 552; Ingham v. Prim- 
rose, (1859) 7 C. B. (N. s.) 82; 28 L. J. C. P. 29495 Jur. 
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(x. 8.) 710, distinguished. . 


(3) That the negligent act alleged against the 
plaintiffs was not the proximate cause of the loss. 

Swan v. North British Australasian Company, (1868) 
32 L. J. Ex. 273; 2 H. & C. 175; 10 Jur. (N. s.) 102; 11 
W. R. 862, followed. 

Per Scott, C. J.—The signing of a paper in blank 
and*its delivery to an agent with instructions to fill 
itin and negotiate it under certain specified conditions 
will not estop the signer from repudiating liability if 
the agent, in the absence of specified conditions, 
fraudulently fills itin and negotiates it. 

Smith v. Prosser, (1907) 2K. B. 785; 77 L. J. K. B. 
71; 97 L. T. 155; 28 T. L. R. 597, followed. 

The preservation by the acceptor without cancella- 
tion of a blank acceptancegafter the occasion for its 
use has passed will render him liableif it is 
stolen, filled in and negotiated fraudulently. 

Bazendale v. Bennett, (1878) 3 Q. B. D. 525; 47 L. J. 
Q. B. 624; 26 W. R. 899, followed. 

It is not incumbent on a customer or his agent to, 
contemplate the perpetration of a fraud by forgery 


or to guard against all possibility of its commission. 


Societe Generale v. The Metropolitan Bank, (1873) 27 
L. T. 849; 21 W. R. 335, relied upon. 

Per Batchelor, J.—In order that the customer's 
negligence should in law have the effect of depriving 
him of money paid by the banker ona forged draft, 
it is requisite, first, that the negligence should have 
occurred in the very transaction itself, not in some 
coilateral act and, secondly, that the negligence 
Should have been the proximate cause of misleading 
the banker. 

Where one of two innocent parties must suffer for 

e fraud of a third, that party should suffer whose, 
negligence facilitated the fraud. 

Lickbarrow v. Mason, (1787) 2 T. R. 63; 1 H. Bl. 357; 
6 Hast 21; 1 R. R. 425; 4 Bro. P. C. 67; 6 T. R. 367; 6 
T. R. 131; 2 H. Bl. 210; Arnold v Cheque Bank, (1876) 
1 C. P. D. 578,45 L. J. C. P. 562; 34 L. T. 729; 24 W. 
R. 759; Swan v. North British Australasian Co., (1863) 
32 L. J. Ex. 273; 2 H. and C. 175; 10 Jur. (x. s.) 102; 
11 W. R. 862, relied upon. 

There cin be no negligence, on the part of a 
Company, in relying on the honesty of its servants 
in the discharge of their ordjnary duty. There would 
be no negligence in not foreseeing that the draft would 
be stolen and used for the purposes of fraud. 

Orr ve Union Bank of Scotland, (1854) 1 Macq. 613; 
2 C. L. R. 1566; British Linen Co. v. Caledonion In- 
surance Co., (1861), 4 Macq 107; 7 Jur. (N. s.) 587; 4 
L. T. 1621; 9 W. R. 581, referred to. PUNJAB NATION- 
AL BANK v, MERCANTILE BANK oF INDIA, 18 Box. L. 


R 835 257 


*» 
'Bankruptcy Act (46—47 Vic. C. 52) 
s.II8 ° 14 


Benami—Purchaser of Court sale—Suit for pos- 
session— Defendant pleading benami purchase 

564 

transaction—Criteria—Source of pur. 
chase-money—Possession and receipt of rent—Pur- 
chase by grandjather in grandson' name—Father 
alive — Advaricement — Preswmption—Admission of 

- penami nature of transaction— Person named intended 





— 
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beneficiary — Mutation — Omission of the name of 
minor joint purchaser —Purchaser. 


In tHo case of a purchase in the name of one person 
ewith the money supplied by another person, the source 
of the purchase-money is a very important fact in 
deciding whether the transaction is benami. But 
itis not the only criterion, Actual possession or 
receipt of rents of the property isa much more im- 
portant fact. 

Ram Narain v. Muhammad Hadi, 26 C. 227; 26 I. 
A. 88, relied upon. 

There can bo no presumption of adrancementas bet- 
ween 8 grandfather and a grandson, the father being 
alive. Where’a Muhammadan grandfather joins the 
name of his grandson, whose father is alive, in à 
purchase of property by the grandfather, the mere 
entry of the granüson's name does not by itself 
suffice to show that the purchase was for the 
benefit of the grandson. ~ 

Inve A Policy No. 6402 of the Scottish Equitable Life 

Assurance Society, (1902) 1 Ch. -282; 71 L. J. Ch. 189; 
85 L. T. 720; 50 W. R. 327, relied upon. 

Jitan Prashad V. Thembar ta “Kul; 5 Ind. Cas. 85, 
explained, 

"Where the name of a minor Joint purchaser is not 
entered at the Sime of the mutation in respect of thee 
purchase, no presumption can be drawn against the 
minor from the omission of his name. . 

A, purchased certain property in his own name as 
wellas in the name of his grandson C., whose father B. 
was alive. After the death of A. C. sued B. for his half 
share of the property. B. did not, in the written state- 
ment, claim the property in suit as heir to A, but said 
that 0^ s name was inserted in athe deed not benami 
for A. but benami for B. B. ald not prove that the 
purchase was benami for him: . 

Held, that there was a clear admission by B. that habb 
of the property purchased,was not purchased by the 
purchaser.for himself but for another, and the pre- 
sumption, consequently, was that the intended bene. 
fioiary was C., the person .mentioned in the deed: 
ABID.ALI v. ASGAR ALI, 7 N. L.'R. 159 721 


Benamidar-—Assignee of deoree—Benamidar 
for julgment-debtor '657 


Benefit of dou bt—First report.of offence 


64 
"Bengal Municipal Act (III B. C. of 
. 1884), s. 85—" Gircumstances and property 
within the Municipality," meaning of. : 


Under section 85 of the Bengal Municipal Act, both 
the circumstances and the property of the person 
must be within the Municipality, according to which 
he is to be taxed. 

Therefore, wherea person’s total income of property 
situate within and outsidea Municipality was taken 


into consideration in imposing a tax upon him: Held,, 


that the assessment was invalid. DEBeNARAIN Durr 

v. THE CHAIRMAN OF THE COMMISSIONERS OF THE 

BARNIPUR MUNICIPALITY 32 

Tenancy Act (VIII of 1885), s. 
22--Purchase of occupancy-holding by co-sharer 
landlord— Holding not Bagean Right of pur- 
chaser. . 

: A oo-sharer landlord, making a “purehase of a 

holding with a right of occupancy, would, be en- 
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titled to hold the lang in opposition to any other 
co-sharer under segtion 22 of the Bengal Tenancy 
-Act, only “when the occupanoy, righb was transferable 
by custom% that section, before itd amendment in 
1908, had not the effect df making transferable 
occupancy rights which were not transferable by 
custom; and, therefore, a non-transferable occupancy- 
holding could not be sold to a co-sharer landlord so 
as to give the transferee a right to retain possession 
of it. 

Girish Chandra Chowdhury v. Kedar Chandra Roy, 
27 C. 473, followed. 

Jawadul Huq v. Ram Das Saha, 24 C. 125; 1 0. W. 
N. 166; Miajan v. Minnat Ali, 24 O. 821% and Rum 
Mohan Pal v. Sheikh Kachu, 32 C. 386; 9 C. W. N. 

+249 (T. B.); 10. In J. 1, referred to. BEJOY SINGH 
NEOGI CnoWDHURY v. SEASHIMURHI OHOWDHURY 67 


S. 29» cl. (D) — Agree- 
ment given by tenant for settlement of baga fide dis- 
pute as to rent—Recitals in agreement, w 
clusive—Burtlen of proof on landlord —Strict proof 
that case is taken owt of statute—Proof by indepen- 

: dent evidence. 

An agreement to pay a certain amount of rent 
entered into by a raiyat for settlement of a dispute 
as to the nature of the existing rent with a view to 
avoid further litigation, is not an agreement to 
enhance the rent within clause (b) of section 29 of 
the Bengal Tenancy Act. 

Kedar Nath Hazra v. Maharaja Manindra Chandra 
Nandi, 11 C. L. J. 106; 5 Ind. Cas. 309; Sheo Sahoy 
Panday v. Ram Rachia Roy, 18 C. 338 and Nath Singh 
v. Damri Singh, 28 C. 90, followed. 

But ifthe landlord relies upon this principle, he 
must establish satisfactorily that circumstances exist 
which render the provisions of the statute inappli- 
cable. 

The recitals contained in an agreement executed 
by -a tenant are not conclusive upon matters 
affected by the instrument. It is obligatory upon 
the landlord to give independent evidence to show 
that there was a bona fide dispute in existepce at 
the date of the execution of the agreemagnt the 
settlement whereof would take the case out of the 
provisions of section 28. J 

f itis shown that the 'origin &nd incidents of a 
ténancy are unknown, the view mayevery well be 
taken that there is a bona fide dispute asto the amonnt 
of rent.* But the mere circumstance that the tenant 
claims that the rent 4s so much, while the landlord 
asserts thaé it is otherwise, does not conclusively 
show that therp is a bona fide dispute as to rent. 

Rax PRATAB KEORY v. GOKUL Kuar 58 

—— e ss. 48, 49, cl. (b) — 

Under-raiyat—Liability to ejectment—Kabulyat eze- 

cuted before Bengal Tenancy Act for no fixed period. 

The case of an under-raiyat holding under a pattah, 


executed before the passing of the Bengal Tenancy 
Act and not expressly providing for the period ofits 














- duration, comes within clause (c) of section 49 of the 


Act, and he is liable to ejeotment'upon a notice which 
must be as provided thereunder. 
Madan v. Jaki, 6 C. W. N. 877, oferruled, „Par 








KUMARI Desi v. BARKATULLAH MANDAT, J4 O. E 
407; 16 C. W.N. 6 IGI FB z 
e 4 

—— ——$,49,cl. (b) 161 


ther con-* 


. 


Vol. XII] 


Bombay Abkari Act (V of 1878); s. 
43 (q)—Cocaine—illicit posséssion —Sale without 
license—Punishment. . 

Cases where cocaine is foundeto have been secretly 
possessed and gold without a license shquld be dealt 
with so as to produce,a deterrent effect. Pt is neces- 
sary: in Such cases to pass sentences of imprisonment 
as amore sentence of fine fails to check the evil of 
illicit sale and possession of cocaine. EMPEROR v. 
Rovewr De Sirva, 18 Box. L. R. 1185 


City Municipal Act (III of 

1888), S. 297, as. amended —Municipal Com- 

: másstonag— Power to prescribe regular line—Substi- 

tution of fresh line—Street widened by prescription 

e—Intempretation of Statute —Preamble — Heading-— 
Meaning of section not ambiguous. e 





Under the provisions of the am®nded section 297 of 
the Bombay City Municipal Act, 1888, the Municipal 
Commissioner hag fhe power to prescribe a regular 
line on each side of the street and presoribe a fresh 
line in substitution for any line so prescribed or for 
any part thereof, even though effect of such pres- 
cription of the line may be to widen the street. 

Essa Jacob v. Municipal Commissioner of Banbay, 25 
B. 110, not applied. —— 00 Su 

An ambiguity in the menning of a clause in an Act 
should not be created or imagined in order to bring 
in the aid of the preamble of the Act or the heading 
of the clause. ‘ 

Powell v. Kempton Park Racecourse Oo., (1899) A. C. 
143 at p. 185, 68 L. J. Q. B. 392; 63 J. P. 260; 47 W. 
R. 685; 80 L. T. 538; 15 T. L. R. 266; 19 Cox C.C. 265, 
followed. é 

The headings of the clauses are not to be relied 
upon in limiting the plain meaning of the clauses. 

Hammersmith Railway Co. v. Brand, (1869) 47 E. & 
I. App. 171 a£ p. 217, referred to. 

The heading stands on the same footing as a pre- 
amble and may be referred to for guédance only if 
the meaning of- the section is obscure. 

. Eastern Counties, &c., Companies v. Marriage, (1860) 
9 H. L. C. 41; Fletcher v. Birkenhead Corporation, 
(1907) 1 K. B. 205; 76 L. J. K. B. 218; 71J. P. 111; 


96 L.W. 287; 23 T. L. R. 195; 6 L. G. R. 298, relied 
upon, MUNICIPAL COMMISSIONER v. MANCHERJI, 13 
Bow, L. R. 1130 . s 906 





Distrift Municipal Act (Bom. 
“Act III df 1901), ss. 50, 54 884 


S. 96 (2), (3) (a), 
(4) (a) (Ii) — Application efor constructing new 
building — Erection of balconies —Provisiqnal order by 
Municipality—Hffect and duration of order—Bal- 

- conies erected after expiry of month from order— 
“ Any provisional, order”. . . 


e 

On 3rd July 1903, the plaintif applied to the 
defendant Municipality for permission to re-construcb 
his hquse, building baleonieg on two sides. On the 
25th July the Municipality gave the: plaintiff per- 
mission to re-build his house; as regards the building 
of balconies the permission-note said that tho Matter 
was referred to the Managing Committee and until 
the permission of that body was granted, plaintiff 
wa#not to regonstruct them. 

Then, for a period of practically one year, the 
Municipality did nothing. At some time during 
this protracted interval, the plaintiff built his 
balconies as proposed. Whis waf reported to. the 








—— a 


. ‘ 
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Municipality on 15th July 1904 and, on the 4th 
August, that body called upon the plaintiff t® remove 
the balconies. Plaintiff brought this suit for an im 
junction against the Municipality restraining them 
from removing his balconies :— f 

Held, that the order of 25th July 1903 should not 
be referred to sub.section (2) of section 96 of the 
Bombay District Municipal Act, 1901. The order 
if it is to be regarded as possessing any legal validity 
at"all under the Act, must be referred to sub-section 
(3) (a) of section 96: the order was not valid beyond 
a period of one month from its issue, on the expiry 
of this period plaintiff became entitled to proceed 
with the proposed work. 

Under the Bombay District Municipal Act, an 
applicant is not to be restrained from proceeding 
with his work merely because a provisional order, 
which is expressly limitgg to one month, may have 
been issued months, ven years, earlier, 

The words “any provisional order" in sub-section 
(4) (a) (ii) refer only to a subsisting provisional 
order. THE AHMEDABAD MUNICIPALITY v. Rasse 
Kuser, 18 Bom, L. R. 914 55] 


—— S. 160, cl. (3)—ora 
- by District Court Appeal isiné dope right of. 

not to be assumed — Interpretation. of statutes— Parti. 
cular remedy for statutory right. 








Where a statute creates à right not existing at 
common law and presoribes a particular remedy for 
its enforcement, then that remedy alone must be 
followed. 

Wolverhampton New Waterworks Co. v. Hawkesford 
(1859) 6 C. B. & N. 8. 336; 28 L. J. O. P, 242; 6 Jur 
(x. s.) 1104; 7 W, R. 464, followed. 

A right to appeal cannot be assumed in every 
matter which comes under the consifleration of a 
Judge. Such right must be given by statute or by 
some authority equivalent to a statute. 

Meenakshi Naidoo v. Subramaniya Sastri, 14 I. A. 
160 a£ p. 166; 11 M. 26, followed. 

No appeal lies from an order made by the District 
Court, under secbion 160, clause (3) of the Bombay 


“District Municipal Act. ` 


An order made under the said clguse is not a 
decree, because ib is made, not under the ordinary, 
civil jurisdiction, but under-a special jurisdiction 
created by a special Act apd that Act does not say 
that such an order is a decree. , i 

Minakshi Naidu v. Subramanya Sastii, 14 I. A. 
160, atep. 165; 11 M. 26, relied upon. CHUNILAL Vin. 
CHAND V. THE AHMEDABAD MUNICIPALITY, l8 Bom. L. 


R 958 540 


-——'—— Land Revenue Code (B 
Act V of 1879), s. 3 cl. 19. ON 
village”, meaning of—Cühstruciion of document 

. Kowl jor ginety-nine years— Agricultural lease— 
Right to build not leased by Government — Govern- 

g mente comto levy extra assessment in respect of 
uilding—Grantee’s powers— Regulatio | 
1827, s. 20, á er E 
By a kowl, the Government leased to the grantee a 

village for ninety-nine years. The kowl was a lease. 

of the revenues of the village on ceftain conditions 

It was providedtthat the grantee should pay a fixed 

sum on the land which had already been ander 


1922 
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cultivation, As to the waste lands, the grantee should 
bring them all into cultivation within forty years, and 
e on the e®piration of that period, the full assessment, 
according to the prevailing usage of the country, 
should be collected annually from the grantee on 
such land as might be under cultivation as well as on 
such land as might remain waste out of the present 
waste, entered in public documents. The howl pur- 
ported to confer only such portion of the rights of 
Governmentas may be specifically granted to the 
grantee by the kowi. Provision was also made for’ 
the making of a survey and the introduction of new 
assessment in the village; and in respect of payments’ 
to Devasthans and Dharmadaya allowances, the grantee’ 
was to act according to the orders ofthe Government. 
One of the conditions ran as follows: “In respect of 
the above-named village, you are to consider yourself’ 
asa farmer thereof. You are, therefore, to exercise 
the authority vested in farwprs by Chapter VI of 
Regulation XVII of 1827 or NN. as may bo hereafter 
vested in them by any - new enactment, and in the 
event of your acting contrary to the said enactment,’ 
you will be subject to such penalties as are now or 
may hereafter be provided for by Regulations”. The 
grantee was prohibited from either ‘selling or trans- 
ferring the village in any way whatever to any other 
person without thé consont of Government. 
Subsequently, ‘certain occupants of the village 
erected buildings on some of the lands comprised in 
the kowl. Under the provisions of the Bonibay Land 
Revenue Code, the Government imposed extra nssess-' 
ment in respect of those buildings. The grantee under 
the kowi himself claimed the rightto levy extra 
assessment on” the ground that the village was an 
alienated village within the meafiing of section 3 (19) 
of the Code: 


INDIAN CASES:;: 
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Bombay Land Revenue Code -concid.! 


Where an occupancye has been forfeited under 
section 56 of the Bombay Land Revenue Code and 
disposed of by the Collector under, Nos. 82 and 
62 of the Mules under section 214 of the Code by 
giving it into the occupation of a person who signs a 
kabuliyat in Form B, the Collector has no power to 
subsequently order the occupancy to be taken frome 
that person and restore it to the occupant before 
forfeiture. ; 


Rule 63 empowers a Collector to restore a forfeited 
occupancy to the original occupant, Buk when: a 
forfeited occupancy has been disposed of by® grant to 
a new occupant, it ceases to be a forfeited oscupanog 
and rule 63 nolgnger has any application. The rule 
states the law applicgble to lands which are forfeited 
occupancies, nob the law applicable to those lands, 
which, having once been forfeited occupancies, have, 
by disposal according to the rules, bêcome something 
defferent. DHARMA PAL PATI“ v. BALAMIYA @LAJIMIYA, 
13 Box. L. R. 968 


a 142 
87 


—— —— S. 214, rules under; 
Nos. 32, 62, 63 


Mamlatdars' Courts Act 
(Bom. Act H of 1906), s. 23-— Revision, 
—Collector, power of—“Improper”, meaning of— 
Power to weigh evidence— Civil Procedure Oude (Act 
XIV: of 1882), s. 622—Civil Procedure Code (Act V 

* of 1908), s. 115. 


The provisions of clause (2) of section 23 of the 
Bombay Mumlatdars’ Courts Act, which -give a‘ 
Collector power to interfere by way of revision when 
he considers any proceeding, finding or order in a 

















Held, (1) that having regard to the terms of tham, suit to be improper, must be harmonized with the 


kowl, the riglfts of Government were not transferred’ 
by way of ownership. The kowi was no more than a 
lease, and the Government parted with their righjs 
as lessors in favour of the grantee as lessee. 


(2) That the object of the lease was agricultural- 


and the Government never parted with their rights, 
so far as the right to build was concerned, and that 
all the conditions of the lease referred to agricultural 
operations and objects. 

. (3) That the clauso in the kow? that the grantee was 
to consider himself a farmer, etc. brought the 
village within . the . operation of the Bombay Land 
Revenue Code. 


(4) That none of the conditions of the kowl brought 


the, contract within the definition of the* term 


“alienated. vil lage” in -clause 19 of section 3 of the: 


Code. 

In order to bring a village within the term “aliena- 
ted”, a transfer of the rights of Government must be 
a transfer of a particular kind, namely, of the owner- 
ship of Government with reference io its rights to 
Jand revenue, not all rights of owifership. Haar 
ABDULLA HAJI SUMAR v. THE SECRETARY OF STATE FOR 
INDIA, 18 Box. L. R. 883 369 


S. IO—" Any other lawat 
709 














the time being in forée" 


- S. 56— Rules under s. 214, 
Nos. 32, 62, 63*— Occupancy, forfeiturg of —Oceupancy 








— + 


given under- Kabuliyat to enother person — Restoration 


& previous occupant—+ Power of Coiléctor. ' 


provisions in ckause (1), that there shall be no appeal : 
from any order passed by a Mamlatdar. 

The word “improper” must have reference to some 
proceeding, finding or order, on the face of it, tainted 
with some impropriety akin to illegality. - The word 
has no different meaning from the word "irrepfilar" 
as, occurring in the expression irregularity in section 
622 of the Civil Procedutto Code, 1882; or section 115 
of the Code of 1908. 

# Collector cannot interfere simply upon a 
difference of opinion between himself and a 
Mamlatd&r as to the value or probative effect of parts 
of evidence recorded by the Afamlatdar; nor das 
-he power tp weigh the evidence which was before 
the Mamlatdar and come toa different conclusion of 
fact upon the evidence on the record. KASHIRAM 
MANSING v. RAJARAM DAYARAM PATIL, 18 Bom. L. R. 
879, 35 B? 487 56 


— —— S, 23Revisional juris 
diction — Assistant Collecgor placed in charge of portion 
of district —Collector's powers —Bombay Land Revenue 
Code (Act V of 1879), s. 30— Interpretation of statutes 
— Language plain and unambiguous —“Any other law” 
at the time being in force" —High Cour t— Revision 
-—Discretion. 











An Assistant Collector placed i in revdhue charge of 
certain portions of a district, is empowered, by virtue 
of section 10 of the Land Revenue Code, to exercise 
all the powers conferred upon the Collector of the, 
District by section 23 of the Mamlatdars' Courts Act. 

e 


’ 
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É — -—— — Marriage between Chinaman and 
-Somchand Bhikhabhai v. Orhaganlal Khubchand, 13 Burmese—Essentials of marriage—Consent of par- 


Bom. L. R. 207; 10 Ind. Cas. $03; 95 B. 245; distin- ties—Elopement to cover shame—Cohabétation fore 
guished. ` D *. -. three or four months—Presumption— Validity of ma- 
When thelunguagB of a section inan enactment ,  ríage—Restitution of conjugal rights. 


.is perfectly plain and unambiguoys, the langu- 
„age of the section must be taken in its natural sense. 

The words “or any other law at the time being in 
_force” in section 10 of the Bombay Land Revenue Code, 


Marriages between Chinese and Burmese in 
Burma, even if performed according to Burmese 
' customs, are almost invariably supplemented by 
Tr n, A * ceremonies peculiar to Chinese customs and without 
shonld not be restricted to laws or Acts ejusdem these ceremonies they would not be binding. The 
generis to the Land Revenue Code. They include b d ch y g 
* the Mamietdars' Courts Act. - number and character of the ceremonies depend to 
' The exfrcise of the extraordinary power- of super- Br PUE upon the wealth and position in life 
Sutendefce vested in the High Court, is always a Ok ENG: parner: iz 
matter of discretion. The High Qeurt would only ee ids Ma m bs = . ys B. 135; Fone 
interfere to avert any material and otherwise : yee, á u. B. R. 95; Pat Beng Teng v. Ko 
irreparable injustice ; Maung, 2 L. B. R. 261, referred to. 
i" Rashirim *. Rajaram, 13 Bom.L. R. 879; 12 Ind,  , The plaintiff, a Chinese, when a boy of 15, was 
Uas. 356, explRified and distinguished. ' Kesmay forced to elope with his cousin-sister, a Burmese 


| ` : Buddhist, then a girl 418, by the mother and elder 
.Dmoxpi Sixps v. JAIRAM, 18 Bom. Ls R. 1081. 700 ` ister of tho. lattar in order to cover har ahama 


— —— Regulation (lII of 4827), S. 21 brought on by her misconduct with another man. 
(b) 928 Held, that, neither under the Chinese nor under 
: Bona fides, test of e 444 the Buddhist law, was there a valid marriage and, 


Bond- Document dealing with. other matters be. | therefore, a suit for restitution of conjugal rights 


sid fl ` shoald be dismissed. : 
sides re-payment of loan A Burmese Buddhist woman, whether a minor or 


"Buddhist Law-—Husbond and wife—Husband’s not cannot be legally married without her consent 
rights over wife's payin property— Distinction between Or against her will. - 


maiden” wife and eindaungyi as regards husband's - Ma v. Mawng Ban Da, Chan- Toon's L, O. I, 
control over wife's payin— Amendment of plaint— — 140; Queen- Empress v. Nya Ne U, S. J. L. B. 
When to be refused—Estoppel. 202,1. C. T. L. C. P. 24; Maung Taik v. Ma Cho, 


(1897-1901) U. B. R. 2, 197, followed, 
Cohabitation with a Burmese woman for threo or 
four months is quite insufficient to raise the presump. 


A Buddhist wife, who is an eindawngyi, may alienate 
“her payin property in any way she likes without even 
consulting her husband, provided that she does not tion of a valid marriage. s 


give it to a paramour. Ma Wun Div Ma Kin, 4 L. B. R. 175; 1 Bur. L. T. 


An amendment of plaint should not be allowed on 96. foll d : 2 
"second appeal when such amendment, involves fresh 4" DS, n T 194 Wan Suan v. Ma Hym EC 


* ‘issues and fresh evidence. E 
. Where a husband allowed his wife to receive = - Partition . . - - + 797 
„certain land in mortgage in her sole name and to 
take the rent, the mortgagor is justified in the belief 
. that¥he transaction only concerned herand himself, ; MD . k , 
and that she had power to reduce the debbif she hom ase ICVR HUN of husband in, public— Mistress! 
“wished to do so. ,Th8 husand is -estopped from Fleece ia sedi d Gir Treni 

e disputing a «edenyption by the wife. NGA Tun Baw - pon, arising from separate living of lester wife— 


‘v. Noa Kan,,4 Bun, D. T. 244 200 Presumption from second marriage — Marrying fwo 


sisters. 

















-Succession- -Husband and wije— 
Status oJ lesse" wife living separate from the head 








- — Inheritance — Children by iwo f ih 

í ivisi é á In order to get any share in the inheritance 
marriages nn of pr opery between tem—Pr Os. > second wife must prove that: hor satus oras Bem ie 
«erty receive on division with issue of first marriage . to that of a lesser wife or concubine. If sh 
—Property acquired subsequent to Ww death of " sno succeeds 


IUE iut. 'jn proving this, she would be entitled to shar 
d hushand—Division per stirpes and not per equal terms with the chief wife, EE 


. e - | Separation of residence affords no more thang. 
: Where, on the death of her first hmsband, ‘a presumption that the woman has not the status of 
. Burmese Buddhist woman contracts a second mar- | one entitled to share in the inheritance, which can ba 
riage, the property" which falls to her share on rebutted by proof of the existence of a higher status 
division between hor and her issue by the firste Mi Gywe v. Mi Thi Da, U. B. R. (1892-96) IT. 194, 
, marriage, goes, on her death, entirely to her children _ Mi Hmon v. Paw Dun, U. B. R. (1897-1901) 11, 138; 
hy the second marriage to be divided equally hetween Mi U Byw v. Mi Hmyin, U. B. R. (1897-1901) IL 160, 
. them, and the children of the first marriage have no explained. f : 
_ claim to this property. A second contemporaneous wife is not of necessity 
Property acquired by a widow by purchase a lesser wife or a.concubine. 
after the death of her second husband descends to | A lesser wife or concubine who- lives with the 
the ehildren of both marriages and.should be divided husband gets two-fifths of the inhegitauce but when 
between them per stirpes and not per capita. She lives separgtely, she gets nothing. 
Ma Leik v. Maung Nwa, 4 L. BR. 110, referred to. Mi Shwe Ma v. Mi Hiaying, U. B, R: ( 1892.96) II, 
, Ma, Wg v. MAUNG Ouzi? 6 L. B, Ri 28 797 .145 at p. 153, relied upon. e! 


. 
. 


a 


; 2094 
Buddhist Law—concld. 


Ne formal demand in marriage and no ceremony are 
necessary, or even usual, in thecase of persons who 


e have be®n married before. 


-e The chief wife's consent to the second marriage is 
not required for entitling a second contemporaneous 
wife to inheritance. 

There is no such presumption in Burmese 
Buddhist Law that a Burmese woman, who cohabits 
with a man who, she knows, is already married, isa 
snistress and not a wife. 

There is no prohibition in the Buddhist Law against 
a man marrying two sisters. 

It isa mistake to use the word mistress with 
reference to a lesser wife among the Burmans, The 
Buddhist Law speaks of wives and concubines. The 
mistress of Western Europe is a different thing from 
the concubine of the Dhammathats. To convert a 
wife or even a lawful concubine into a mistress seems 
to be consistent neither wih Daddhist Law nor with 

, the cause of religion and virbiêb, 

Where it was found that the husband sometimes 

' lived with the head wife and sometimes with the 
lesser wife, that he lived with both the wives on two 

occasions for anumber of months, that he took the 
lesser wife also on his visits to Rangoon, Shwezettaw 
pagoda, his oil welis, and, etc., and where it was 
abundantly olear from the admitted facts that during 
a long course of years the head wife accepted the 

“.relations between the lesser wife and the husband 
without any sign of dissatisfaction: 

Held, that the lesser wife was satisfactorily proved 

‘to be a wife entitled to inherit on an equal footing 
with the head wife. Mri Suwe Ma v. Mr Mz, 4 Bun. 

, L, T. 236 . I9I 


. . 
Burden of proof—Damages—Negligences - 
4 4 884 
sore 





| ene —  Estoppel— Attestation 








mom False consideration seb up by 
plaintiff suing on promissory-note 2 


Hindu joint family—Separation 


MÀ aana FIN property 770 
—— Mental condition of testator 
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— en 











Nature of tenure ~ Grant sub. 
sequent to permanent settlement 


+ ——Objection by judgment-debtor 
thab the certificate as to payment was wrong 


Pagwand or Chundawand" 857 
Sale by father —Legal necessity 
78 

















— —Ó—— 








——Sale by non-proprietor of house 
in village è 


-—— 





—— — — Suit in ejectment, 


— How it is shifted. —Effect. of 
waiving claim against a party— Decree. 


- A. sued X. Y. and Z. on an equitable mortgage and 
obtained a decree only against X. and Z. waiving his 
-claim against Y. on account of her being insane. 
Ab the sale in execution of the decree, B. purchased 
the property, the subject of the equitable mortgage. 
.The present plaintiff theft sued A. B. X, Y. and Z, 
"alleging thatat the time As suit was brought, the 
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: {i911 
Burden of proof-—concid.- - i 


property was in his pogsession urdera registered 
mortgage-deed executed by Y. and praying for posses- 
sion. . . 

It was found that the mortgaged property bélonged 
only to Y. and that X. and Z. had no interest in it: 

Held, (1) that as B. was in lawful possession of the 
property, having purchased itat a Court auction, it 
was for the plaintiff to begin and prove his title. But 
when he showed that he received the land in mort- 
gaze by a registered deed and had obtained possession 
and had been deprived of that possession in execution 
of a decree to which he was not a party, the burden 
of'proof was shifted to A. and B.; - 

(2) that the effect of A's having waived His olaifh 
against Y. was Gab A. obtained a decree for the sale 
of -Xss and Z.'s intesests-in the property and that was 
all B. alsc bought. As Y. was not a party to the suit, 
her interests could nob be affected py fhe decree; 

(8) that as the property belonged to Y., B. did not 
Buy any interests in the property and th® plaintiff 
wag thus clearly, entitled to recover possession.. Nea 
Lu Gyr v. PALANIPPA Caerry, 4 Bor. L. T. 242 199 


Burma Land and Revenue Act (Ii of 
1876), ss. 19, 56 ; .22 


Municipal Act (III of 1898), s. 
162B —" Driving a vehicle" —Ridwg a bicycle— 
“ Vehicle" —' Driving." j 


A man riding a bicycle may properly be said to 
drive a vehicle within the meaning of section 162B 
of the Municipal Act and he is guilty of the offence 
of “driving a vehicle after dark without lamps" 
when he is found riding his bicycle without a light 
after dark. 

The word ‘vehicle’ includes à bicycle driven by 
human energy; the word ‘drives’ includes the applica- 
tion of human energy to the pedals of a bicycle. Em- 
PEROR v. NGA THA ZAN, 4 Bun. L. T, 184 837 


Cantonment — House within Cantonment— 
Right in house—Resumption by Government— (on 
pensation. t : 

The defendant's house was situate with the 
Poona Cantonment. The question was whether he 
had proprietary right oe held it under the Canton. 
ment tenure resumablee at the pleasure of the' 
Gofernment subject to payment of gompensation 
for the buildings erected upon the land: 

Held, (4) that, even if the defendant established that 
his house was built ab or before the Cantonment 
was formed, there was still, under the circumstances, 
a strong probability that he was duly compensated 
along with other'proprietors for the change in, his 
position as owner to that of licensee. 

(2) Thé& though permission to occupy ground within 
the Cantonment was frequently given, especially 
for the building of Officer’s houses or bungalows, 
such permission carried with it no sort of proprietary 
right, and the buildings were liable to expropriation 
at a price to be fixed by the authorities. : . 

(8) That mere possession or occupation of the bunga- 
low on the site did nob afford any* presumption what- 
ever that the defendant or his predecessors-in-ijtle 
were owners infee. KAIKHUSRU ÁDERJ9 GHASWALA V. 
SECRETARY OF STATE FOR INDIA IN Couwcin, 150. W. 
N. 909; 10 M. L. T. 97; (1911) 2 M. W. N. 23; 14 C. 
L. J. 268; 13 Bom.oL. R. 788; 8 A. L. J. 1219; 21 M. 
L. J. 1100 E 117 P.C. 





Vol. XH] 


Cause of action. See Rigu? vo sus; Orvin 
Procepurs Cope, 1882, s. 43. . 
——- — Contract for sale of goods 


568 

: ——*— Res judicata—Deoree for re- 
demption not providing period for payment nor 
consequences of non-payment—Second suit for re- 
demption by mortgagor’s son 





—— — t + Estoppel 











emang uae Attachment of the same pro- 
perty by three judgment-creditors in three separate 
decrees —Suit for-damages for wrongful attachment— 

Separat§ causes of action — Parties. . 

The same property was attached separately at the 
fistance of Å., B. and O. under three separate applica- 
tions and sold and the sale-procfeds distributed 
among them. The plaintiff sudü for damages for 
wrongful attachment and made A., who was the first 
to attach, the eqnly defendant. The defendant 
contended that B. and C , were necessary parties and 
as the suff against them was barred at the. time wheh 
they were brought on record, it was barred against 
him also: 

Held, that there were separate causes of action 
against A., B. and C, and it was not necessary to join 
B. and C. as parties to enable the Court to award the 
relief prayed forin the plaint. 

Durga Charan Sarkar v. Jotindra Mohan Tagore, 
27 C. 498, distinguished. P 

Guruvayya Qonda v. Dattaraya Anant, 28 B. 11, re- 
ferred to. MxyarPA CugTTY v. Mauna Po- HNYIN, 4 
BoR. L. T. 145 866 


Carrier—Loss of or damage to goods— Liability of 
carrier for compensation after consignee has granted 
clear receipt, : 

A bailor, who, in the absence of any agreement 
on the subject, has given the bailee a receipt for 


goods bailed, is nob, ipso facto, precluded from proving 4899 


that the goods were in reality damagéd or deficient 
in quantity when delivered to him. i 
A receipt acknowledging a delivery of goods 
in good condition is only prima facie evidence of 
the h we and raises a presumption in favour of the 
baile’ which may be rebutted by the bailor. 
Therefore, a Railway Company is liable to pay 


compensation for "loss of goods or damage -caused 


to them, while in fheir custody, though the claig is 
not put forward by the consignee till after he has 
taken delivery and granted a “ clear" receipt, East 
INDIAN RAILWAY Co. v. SISPAL Lat, 14 C. L. J. 472 

" B 


596 
Caveat emptor, principle of + Bona fides, 
tesbof ` - : 444 


Central Provinces Land Reverue 
Act (XVIII of 1881), s. 65A (4) ic 


e . 
CESS. See Summary Cuss, 
a . 
Cestue Que Trust. See Trust, 
Charge--Intention of parties . 146 


— — Defective—Burglary—Object to commit 
adultery— Criminal Procedure Code (Act V of 1898), 
“ss, 222, 228. 

Acharge, which sets out an intention on the part of 
an accused person to commit an offence, but.of which 
intention there is no evidence on the record, is 
dı fective and a convictien based thereon is illegal. 
Lata v, EMPEROR, 28 P. W, R. 1911 Cx. 9I 


. 
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Charter Act, (24—25 Vic. C. 104), 
s.15 293, 719 


Cheating. See Punan Cons, s, 415. 


‘Chota Nagpur Tenancy Act {VI of e 
1908), ss. 3, cl. (23), 208, 210 subs 
secs. (1) and (2)—Rent—Cesses—Decree for 
cesses —Refusal of application for sale of entire tenure 
—Leave to proceed against other properties of judg- 
ment-debtor—Joint decree against several persons— 
Payment by one of judgment-debtors of portion of 
elecree — Liability of the judgment-debtor, whether con- 
tinues, 


The provisions of sub-section (2) of section 210 of 
the Chota Nagpur Tenancy Act, are applicable whe- 
ther or not the decree-holder has proceeded in ac- 
cordance with section 208. 

Therefore, if a decree-holder has first made an 
application for the sale of the tenure in execution of 
"his rent decree, and if that application has been for 
some reason or other ét used, it is open to him to ask 
for the permission of the Deputy Commissioner to pro- 
ceed against the other properties of the judgment- 
debtor. ] - 

If one of the judgment-debtors, in a joint decree, 
makes a deposit and the decree-holder accepts the 
same in partial satisfaction of the entire decree, the 
effect is not to release that judgment-debtor from all 
liability: he remains jointly liable for the balance 
which may be recovered by the salo of any other pro- 
perty belonging to him. JAGANNATH V. RAM NARAIN 
BiNGH 








Civil Procedure Code (Act XIV of' 
1882), s. 11 928 
—— g I3 151 


S. 13—Res fudicata— Suit 
for recovery of property as heir—Subsequent suit 
. ,88 trustee ' 577 














— S. | 3—Res jndicata—Sui* 
for recovery of share of land by partition —House pro” 
perty not in swit—Subsequent suit for recovery o. 
house— House alleged to have fallen to share of plaint- 
ifs’ predecessor-in-title by actual partition. 

A., & Hindu widow, sued her huskand’s brother's 

.heir for possession, after partition by metes and 

bounds, of her late husband's share in the fields which 

had constituted part of *the joint family property. 

‘She also alleged in that snit that there had been an 

actual partition of the honse property also. The Court 
held that the family land was undivided. A’s suit 
was dismissed but there was no question about the e 
partition of house property in issue in that suit, 
Subsequent to A.’s death, her husband's reversionary 
heir sued for possession of the house in which A. 
resided during her life-tim8. It was alleged by the 








. plaintiff that there had been a partition of the house 


property, and that the house in suit fell to the share 
of A.’s husband and had become his exclusive 
property: 

Held, that the suit was not barred by the principle 
of res judicata, as the question about the partition 
f house property was not directly and substantially 
in issue in the previous suit and ws not necessary to 
be decided nor indeed had been decided in that suit. 
oo NARBHERAM v. LAEHMIDAS, 18 Box. L. R, 
10 


1096 
Clvil Procedure Code- (1882) —contd. 


—— —— — S. 4 3— Cause of action— 

Splitting of cause of action —Suit for possession — 

- .Conversion of trees before institution of suit—Com- 
e pensation not claimed in first sait—Subsequent 
suit for damages for conversion barred - 375 


SS. 43, 44—Suit for 
partition—Plaintiff not aware of existence of joint 
property—Subsequent suit for declaration of title to 
that property—Omission to sue or relinquishment of 
claim —Morlgage-bond— Interest in immoveable pro- 
perty. 

- The plaintiff brought this suit for a declaration 

of his title toa certain share of certain moveable 

„properties including a mortgage-decree. He had 

previously instituted a suit for partition, but at that 

time was not aware of the existence of the proper- 
ties now in dispute: : 

Held, that, the plaintiff did not omit to sue in res- 
pect of or intentionally roliMgjsh his olaim to the 
properties now in dispute, and that, therefore, the 
snit was not barred under section 43 of the Civil Pro- 
‘cedure Code of 1882, : 

Amanat Bibi v. Imdad Husain, 15 ©. 800 (P. C.); 
15 I. A. 106, relied upon. = 

Buzloor Ruheem v. Shumsoonnissa Begum, 8 W. R. 
(P. €.) 3; 11 M. I. A. 55l at p. 604 and Ram Hurry 
Mondul v. Mothoor Mohun Mondul, 20 W. R. 450, 
referred to. 

Held, further, that, although one of the properties 
claimed by the plaintiff is a morigago-decree, yet 
the suit is not one for recovery of immoveable 
property or to obtain a declaration of title to im- 
moveable property within the meaning of section 
44 which consequently has ng application to the 
circumstances of the present case. 


Tawell v. Slate Company, 3 Oh. D. 629, relied upon. 
68g" 


Gora CHAND e. BASANTA KUMAR 


: S. 44 


——— —— — — S. 180—Bvidence—seve- 
ral issues— Burden, of proof laid on different parties— 
Right to receive rebutting evidence. 

















Where the burden of proving some issues is Jaid on 
the plaintiff and of others on the defendant, the 
plaintiff is entitled to reserve his case and produce 
tebutting evidence after defendant’s evidence has 
been recorded only upon issues the burden of proving 
which has been laid on the defendant. Karm BAknsH 
-v. OHIRAGH Diy, 66 P. R. 1911; 190 P. W, R. 1911 
862 


S. 223-— Transfer of decree 
to Subordinate Court— Decree beyond jurisdiction. 


A Court which passed a deoree cannot of its own 
motion send it for execution to any Court subordhnate 
to it when the value of the subject-matter of the suit, 
in which the decree was passed, exceeds the pecuniary 
limita of the ordinary jurisdiction of that Subordinate 
Court. Manomup SASI v». MAUNG Kin, 2 Bua, L. T. 


224 i 2 
S. 230 75 
= Ss. 231 and 258— 


Execution—Adjustment out of Court—Failure to 
certify — Subsequent application for execution — 
Cownter-petition by judgment-debtor afier 90 dys — 
Application by one of severgl decree-holders. 


: E an application to execute a deoree, by one of two 


—— as —MÀ 
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Civil Procedure Code--(1882)—contd, ` 


decree-holders, the judgfnent-debtor pleaded-complete 
satisfaction of the defree out of Court three years 
before and econtended that the decrée should not be 
executed at the instance of one alone of the decree- 
holders: 

Held, (1) that section 258(3), Civil Procedure Code, 
is imperative that the executing Court cannot re- 
cognise an adjustment which is not certified not- 
withstanding any fraud or misrepresentation that it 
has been certified; 

(2) that the judgment-debtor’s counter-petition 
cannot be treated as an application to ampel the 
decree-holders to certify the adjustment unless it Js 
within 90 days; , N 

(8) that under gection 231, Civil Procedure Code, 
the Judge should exercise his discretion as to allowing 
one of several deoree-holders to execute the deoree; 
hence where the judgment did mèt show that the 

udge, being aware of such discretion vestgdin him, 


intended to exercise it in favour of the applicant * 


after considering the circumstances of the case, his 
order cannot be sustained. ALATHOOR BADRUDEEN V. 
Gctam Monrpezx, 10 M. L. T. 396; (1911) 2 M. W. N. 
478 562 








S. 232, proviso, cl. 
(C)—" Decree for money against several persons", 
meaning of. 


The expression “a decree for money against several 
persons" in proviso (c) of section 282 of the Civil 
Procedure Code of 1882, signifies a personal decree 
for the payment of money against two or more de- 
fendants jointly. i 

A decree, which formally calls upon the judgment- 
debtors to pay the decretal amount, arid upon failure 
to make the payment, the only relief granted to the 
decree-holder is the sale of the mortgaged properties, 
is in its essence a decree for sale, and cannot be 
deemed a decree for payment of money. 

. Na/ar Chunder v. Baikanto Nath, 4 C, L. R. 156, 
referred to. LALDHARI SINGH v. MANAGER, GOURT OF 
Warps BHABATPURA Estate, 14 C, L. J. 639; 16 O. W. 
N. 132 ( 70 


— 





—— — —— s. 244—Application to 
Ganjam and Vizigapatam agenoy—RBight of third 
party to invoke section 43 as a bar to suit 73 


Pa — SS. 244, 278, 280 
—Personal decree fot money—Claim by judgm$nt- 
debtor ase shebait—Whether question falls wndér 
s. 244—Appeal.. 


Ik A., in execation of a decree for money against B. 
personally, attaches and proceeds to sell properties of 
which B. alleges that he is in, possession, notin his 
own right, but as shebait of à deity to whom the pro- 
perties have been dedicatéd, the question raised falls 
within the scope of section 278 read with section 280 
and ngt within the scope of section 244 of the Civil 
Procedure Code of 1882. There is, therefore, no appeal 
from the decision of the first Court deciding the 
claim. 

Kuriyate v. Mayan, 7 M. 255, dissente@ from. . 

Punchanun v. Rabia Bibi, 17 ©. 711, distinguished. 
KARTICK UHANDRA GHOSH v. ÁsuuTosu DHARA, 14 C. 
L. J. 425; 16 O, W.eN. 26 163 F. B. 


——— ——— — Sa 252 915 


. 
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See Sa S. 257 À —Mortgage pass- 

ed in satisfaction of deci&e—BSamnction of Court, 

effect of—Dekkhan Agriculturi&s’ Relief Act (XVII 
of 1879), ss. 18, 183—*Accounts, taking of. © . 


The sanction of a Coùrt under section 257A of the 
Code of Civil Procedure to a mortgage passed in 
sgtisfaction of certain deoretaldebts cannot interfere 
with the Court’s jurisdiction to inquire whether the 
contract included interest in the principal sum 
conferred ‘by the Dekkhan Agriculturists’ Relief Act. 
The sanction, therefore, does not debar the Court 

“from going into the question whether the principal 
sum shown in the mortgage bond consisted partly 
ofénieresf Kisanpas MANIKCHAND V. RAMOHANDRA 








Morar PATIL, 18 Bom. L. R. 1009 ©, 589- 
——-—— ——-— —— ss. 257A, 288, 
Scope, interpretation and object of — Agreement 


extinguishing rightef execution not covered by s. 2574 

—BSuit og such agreement maintainable—Interpreta- e 
* tion of statutes—Construction by light of other pro- 

visions, * 

Section 257 A of the Civil Procedure Code, 1882, 
applies only to agreements which suspend, bub do not 
extinguish, the right of execution consequent upon 
the decree. Tt has no application to such adjustments 
as do extinguish that right to the extent contemplated 
by the adjustment and whereby the parties intend to 
substitute a fresh contract for the decree. Such an 
adjustment is governed by &ection 258. E 

Musammat Chunna Bai v. Kamarali, 6 C. P. L. R.- 
183, followed, | 

Murlidhar v. Nathu Ram, 10. P. L. R. 70; Sitaram 
v. Nandlal, 8 C. P. L. R. 187; Musammat Jasuri Bas v.^ 
Gori, 4 O. P. L. R. 41; Nand Kishore v. Ganpat, 4 C. P. 
L. R. 148, overruled. 

Dan Bahadur Singh v. Anandi Prasad,18 A. 435; 
(1896) A. W. N. 130; Lalji Singh v. Gaya Singh, 25 A. 

e 917; Hukum Chand v. Taharwnnessa,® 16 C. 504; - 
Gopal Sahu v. Brij Kishore Pershad, 32 0.917; 9 C. 
W.N. 1004; Belchambers v. Sarat Chandra, Ghose, 35 
C. 870; 120. W. N. 674; 7 C. L. J. 543; Yalla Chetti 
v. Mugisami Reddi, 6 M. 101; Mallama v. Venkappa, 
8 M, B77; Juji Kanti v. Annai Bhatta, 17 M. 382; 
Venkata Subramania v.«Koran, 26 M. 19, followed. 

Heera Nema v. Pestonji, 29 B. 693; Tukaram v. 

9 Anantbhat, 25 B. 25:8 2 Bom. L. R. 1012; Dhanrgm 
Ragho v. Ganpat, 27 B. 96; 4 Bom. L. R. 872; Govind 
Krishna v. Sakharam, 28 B.383; 6 Bom. L. R. 344 
Bhagabai v. Narayan, 81 B. 582; 9 Bom. L, R. 950, 
dissented from. ? 

A Court is not justified in interpreting » paragraph 
of a single section of an Act of the Legislatare, which 
is capable of more than one construction, by the light 
only of the words employed in it and Wwithoyt refèr- 
ence to the other parts of the section of the Code 
and of she general law. 


The position of section 257A. in the Code of 1882. 


indicates that it only introduced a rule of procedure in 
the execution of decrees and was not intended to be 
&n'amendment of the substantive law of contract. 

Sections 257A and 258 should be so construed as 
to make them consistent one with the other. 

Section 2574 was introduced, not for one specific 
purpose, but for the benefit of both parties and the 
convenience of the Cour? in execution proceedings. 
The object of the section was that the parties should 
notin effect alter & deeree, of” which they seek. 
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Civil Procedure Code—(1882)—contd, . 


execution, without the Court's sanction and that if 
sanction is obtained, reasonable terms are assured and 
the expense of a separate suit is avoided. SUKH- 


NANDAN v. LAKHMICHAND, 7 N. L. R. 186 * 364 
—— M s. 258 562° 
—— —— S. 258, scope of 657 
—_ ——— —— — —— S. 258, scope and object 
of 364 
= EE Cen LIE 265 715 
SSS ME RE 268 869 





———— —— — ————- $8. 276, 295-—E«xecu-: 
tion of decree — Attachment in execution of one decree 
—Subsequent application in execution of another 
decree—Claim for rateable distribution- -Satisfaction 
of first decree—Private alienation of property— 
Practice—Alienation void as against second decree- 
holder. 


Pd 
On 6th July 1900, A. obtained a decree against B 
&nd applied in execution for attachment of property. 
The property was attached but on 30th July the 
parties entered into a compromise with the result 
that B. executed a sale-deed of the attached property 
in favour of C. and the decree was satisfied. This 


* private satisfaction of the decree was certified to the 


Court and A.’s application for execution was disposed 
of on the 1st December 1902. i 
: Meanwhile, another decree-holder, D., presented his 
application for execution against B. on llth August 
1900. D. prayed that either he should be held en- 
titled to a rateable distribution under section 295 of" 
the old Civil Procedure Code or the property already 

attached in executien of A.’s decree ought to be 
attached in execution of his own. The Court passed 
an order securing the attachment for D, 


Feld, (1) that D. had done all he was bound to do 


in order to prevent a private alienation of property 
and to see that it was free for sale in execution of 
hi$ own decree; 

(2) that when the attachment by 4. proved abor- 
tive for the purposes of his own decrée on account of 
the satisfaction.of that decree, it survived for pur- 
poses of D.'s decree by force of kis application for 
either a rateable distribution or a second attachment ; 

(3) that the private alienation was, tferefore, void 
under section 276 of the old Civil Procedure Code, * 
BIBI MIYAKHAN v. GULABCHAND, 13 Box. L. R. 1189 


923 
—— ———— — SS. 276, 295, 320, 
321, 322, 323, 324, 325, 325A —Evecu- 
tion of decree— Attachment— Proceedings transferred 
to Collector— Mamlatdar disposing of darkhast— 
Maplatdar, position of— Collector's agent—Certifying 
satisfaction of decree to Mamlatdar— Attachment of 
same property under another decree—Transfer of 
proceedings under the second decree to Collector — 
First decreee satisfied—Private alienation by judg- 
ment-debtor valid—Claims enforceable under attach- 
ment—Rateable distribution, claim for—Scope of 
s. 276—English Bills of Sale Act, 1878, s. 8. 


Sections 322—325 of the Civil Procedure Code, 1882, 
pre-suppose & decree which has to be satisfied and 
which is, therefore, capable of exeeujion. That can- 
not be said of a glecree, which its holder by his dec- 
laration to the Collector acknowledges to have satisfied,. 

. 
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An acknowledgment of satisfaction made to 8 
Mamlaidar, who is carrying on the execution work 
on behalf of a Collector, has the effect of an 
acknowl@dgment to the Collector, because the Mam- 
fatdar is the Collector’s agent and notice to him is 
notice to the Collector. 

Where a Mamlatdar accepts the admission of 
satisfaction of decree and disposes of the darkhast 
accordingly and the Collector upholds the Mamlatdar’s 
action, the action of the Collector relates back to 
the date on which the Mamlatdar, as the Collectgr's 
agent, passed his order disposing of the darkhast. 

Consequently, a sale of attached property by 
a judgment-debtor, after the acceptance of admis- 
sion of satisfaction by a Mamlatdar but before the 
order of the Collector upholding the Mamlatdar’s 
action, is not void under section 325 A. 

When a décree-holder intimates to a Collector 
that his decree has been satisfied, and that the necessity 
of its execution by the Colle has ceased to exist, 
the Collector’s powers under sections 322 to 325 
also cease, because the very foundation of them, 
consisting in the fact of a decree which is alive and 
capable of execution, has disappeared. 

An intimation about the satisfaction of a decree 
made to a Collector, who is in charge of the 
execution, amounts to a due certifying which satisfies 
the conditions of section 258 of the Civil Procedure 
Code, 1882. 

. Muhammad Said Khan v. Prayag Sahu, 16 A. 228, 
followed. 

A sale of attached property by a judgment. 
debtor, after the decree-holder has intimated satis- 
faction of decree before the Collector, is not illegal 
and void under section 276 of fhe Code. Although 
the property is on the date of sale under attachment 
in the plaintiff's darkhast to the Collector and the 


attachment has not been formally raised, thé™ 


darkhast claim having been satisfied is no longer 
enforceable under it, 

After a darkhast has been transferred by *a 
Court to a Collector for execution, a second attach- 
ment of the same property in execution of another 
money-decree is illegal on account of the last 
portion of the first paragraph of section 325A, and, 
consequently, does not affect a private sale by the 
judgment-debter. 

e An existing reference of a darkhast to a Collector 
for exeoution after attachment of certain property 
precludes a second referefce to tle Collecter under 
section 320 on a separate darkhast in execution of 
another money-decree in respect of the same property. 

The provisions of section 276 make a private 
alienation void, not absolutely to all intents and 
purposes, but only “as against all claims enforceable 
under the attachment” referred to in it. heve 
execution proceedings, in the course and for 
the purpose of which an &ttachment was made, have 
come to an end on account of the decrep having been 
satisfied by the judgment-debtor, and in consequence 
the decree is no longer alive, the attachment also 
ceases and there is no longer any claim “enforceable” 
under the attachment to make a private alienation 
effected by the judgment-debtor during attachment 
void. 

As to any claim under another decree, cognizable 
under section 295, that is depender on the con- 
tinuance of the said attachment. 

LI 
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: When that attachment has been swepb away, all 
other claims oognizabfe under it cease to be 
operative for the purposes of sections 276 and 295. 

The mopént the attachment in the first decree 
sent to the Collector for execution comes to an end by 
reason of the said decree having been satisfied, all 
claims enforceable under the attachment cease to 
be enforceable under it. The only bar in the way 
of the private alienation is removed as if ib never 
existed in law; and the question as to the private 
alienation made by the judgment-debtor during the 
attachment reduces to one between the ejudgment- 
debtor and his alienee. It is not competent for 
the former to contend that his sale is ever void es 
against him. e 

Umesh Chunder Roy v. Raj Bullubh Sen, 8 C. 279; 
Gobind Singh v. Zalim Singh,6 A. 88; Kunhi Moossa 
v. Makki, 23 M. 478; Ex parte Blaiberg In re Toomer, 
(1883) 23 Ch. D. 254; 52 L. J. Che 461; 49 L. T. 16; 
81 W. R. $06, relied upon. e 

Sorabji v. Govind, 16 B. 91, referred to. 

Where a decrée which was transferred to a Collector 
has been satisfied, a private alienation of the attached 
properbyeis not affected by a second attachment of 
the same property in execution of another décree 
similarly referred to the Collector. KHUSHAL HAND 
PREMRAJ v. NANDRAM SAHEBRAM MARWADI, 13 Bom. L. 
E. 977; 35 B. 516 572 


———————  — s. 278 411 


— SS. 278, 280 —Olaim 
by judgment-debtor as shebait 163 


— ———— ———— — SS. 287, 291 and. 
3I I —3Saie in execution of a decree—Proclamation 
—Irregularity—Substantial injury. 

In a proclamation, which was ordered to issue 
fixing thé 13th July for the saleof certain landed 
property in execution of a mortgage decree, it was 
notified that, in the absence of any order of post. 
ponement, the sale would be held at the monthly sale 
commencing on the 13th July, but owing to the absence 
from the station of the Subordinate Judge,, the 
presiding officer, from the 13th to the 16th Ju, the 
monthly sales did not actually, begin until the 17th 
July and the sale was held on the 20th in the course 
of the monthly sale: . . * 

Jfeld,that the Subordinate Judge did not act in 
contravention of the provisions of the Civil Procedure 
Code in eholding the sale on the 20th of July, and 
that, assuming even thet there was any irregularity in 
publishingthe sale, no substantial injury had been 
caused thereby to,the appellants. THAKUR RANG Lat 
SINGH v. RaAVANESHWAR PERsHAD SINGH BAHADUR, 
(1991) 2 M. W.N. 108; 10 M. L. T. 161; 13 Bou. L. R. 
828; 14 C. L. J. 834; 8 A, L. J. 1173; 16 C. W.N. 1; 








39 C. 25 " 744». C. 
dea cce c EE 174 
—— *s.295 406, 923 





——— — —— S, 295 —Claim for rațe- 
able distribution 572 
mn ———— S. BIOA— Order refus- 
ing to set aside a sale—Appeal, whethey lies against. 
An appeal lies against an order refusing to set aside 
a sale under section 3104. bf the Civil Procedure 
Code, 1882, even though the purchaser is noh the 
decree-holder but a stranger 
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Nallamuthu Pillai v. Betha Naickan, 9 M. L. J. 268; 
23 M. 37, followed. V. LAKÉHMINARASIMHACHARYULU 
v. P. LAKSHMAMMA . 169 

e 











——————— BSI "e 174 
ss ——— —— SS. 320, 321, 

. 322, 323, 324, 325, 325A 572 

—— —— —— S. 375 464 

—— ——— Sa 412 29 

462 543 











. 
-A— — 462—Compromise on be- 
ehalf of minor —Sanction of Court not obtained —Com- 
promise not enforceable—Hardship tọ other party— 
Restoration to previous  positiqn — Compensation, 
minors liability to pay. 





A compromise eptered into on behalf of a minor 
is unenforceable against him where no sanction of 
the Court has been obtained either in fact or ‘in law 
for the compromise.under section 462 of the Civil 
Procedure Code, 1882. Such a compromise cannot 
be held to bind the minor merely because setting 
it agide would work a hardship so far as the party 
seeking to enforce it against the minor is concerned. 
It is also no ground for refusing to set aside acom- 
promise, entered into without the Court’s sanction, 
that it is impossible to place the parties in the 
position which they occupied when the suit was com- 
promised, 

. Aman Singh v. Narain Singh, 20 A. 98, distinguished 
and not followed. - 

Barhamdeo Prasad v. Banarsi Prasad, 3 O. L. J. 
119; Sharat Chunder Ghose v. Kartik Chunder Mitter, 
9 C. 810; 12 C.L. R. 455, Virupakshappa v. Shidappa 
and Basappa, 26 B. 109, referred to. ~ 


The abandonment ofa suit by the other party can- 
not be considered as service rendered to*the minor for 
which the latter must pay compensation before 
getting the compromise set aside. SETHURAM SAHIB 
v. VASANTA Rao ANANDA Rao DHYBAR, 34 M, 314 


499 

a ss. 484, 486, 492 
. 869 

__"_s?506 372 


— —$ —— S. 510 — Arbditratorere- 
fusing to act —Jwrisdiction of Court te nominate an- 
other—Superseding arbitration without nominating 
agbitrator, whether legal and valid. 


























The construction put on section 510 qf the Civil 
Procedure Code, 1882, by the cages in Pugardin 
Ravutan v. Moidinsa Ravutan, 6 M. 414; and Bepin 
Behari Chowdhury v. Annoda Prosad® Mulligh, 18 C. 


824, to the effect that the Court has power under that 


sectiprfto appoint a new arbitrator inthe place of 
another only when that other had first consented to 
act and thereafter refused or become incapable, is not 
the true construction of the section. 

en an arbitrator is nominated by parties, his 
refusal to actis signified as clearly by his refusal to 
accept nomination’ as by any other course he could 
pu»sue. Therefore, when the arbitrator refuses to 
accep office as such, the Court can appoint another 
arbitrator. 3 
- In a suit to recover the plaintiff's share as heirs of 
8 deceased Mubammadanefrom thé@other heir whohad 
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taken possession of the whole property, the parties 
entered into a compromise in which the share of each 
was defined. By the same compromise two arbitrators 
were appointed to effect a division of the pr®perties. 
One of them having refused to accept office as an are 
bitrator, the Court, on the application of the plaintiff 
who declined to nominate another arbitrator, 
superseded the arbitration and effected the division 
of the properties: 

Held, that the decree of the Court was not sus- 
taigable as parties who agree to set up a tribunal of 
arbitration, are not bound to submit the case referred 
to to another tribunal, such as & District or other 
Judge. Mirza SADIK Husain v. KANIZ ZEOHRA BEGAM, 
15 C. W. N. 1005; (1911) 2 M. W. N. 132; 10 M. L. 
T. 173; 13 Box. L. R. 826 ; 14 O. I. J. 313; 8 A. L.J. 
11€4; 14 O. C. 289 15 P, C. 


———————$s.523,525 372 


— ~- S. 539 —Provisions man. 
datory—Inapplicabl@to suit for ejectment against 
trespasser - 5 














S. 539—Civil Procedure 
Code (Act V of 1908), s. 92—Scheme suit —Court 
settling scheme--Subsequent suit by a person mot 
party to establish private rights—Hvidence—Here- 
ditary office --Proof—Specific Relief Act (I of 1877), 
8, 42, proviso—Possession with tenants willing to pay 
rent to lawful manager—Suit for declaration and 
injunction. 

Where ‘physical possession of temple properties 
is outstanding in the tenants, who are willing to pay 
the rents to whosoever is found to be lawfully en- 
titled to the office of dharmakarta and not in the 
defendants holding ativersely to plaintiff, a suit for n 
declaration that plaintiff is the rightful dharmakarta 











amo! the temple and for re-instatement in the office and 


also for an injunction restraining the defendants from 
interfering with him in that office is nob barred by 
the proviso to section 42 of the Specific Relief Act. It 
is not necessary for.plaintiff in such a case to ask for 
possession of the properties. 

Kunj Behari v. Keshav Lal Haralal, 28 B. 567, fol- 
lowed. 
` Rathnasabapathi Pillai v. Ramasami Aiyar, 33 M. 452; 
5 Ind. Cas. 630; Abdul Kadir v. Mahommad, 15 M. 15; 
Narayana v. Shankunni, 15 M. 255; Jagannadha, 
Chary v. Rama Rayar, 28 M. 288, distinguished, 

Where it is proved that she members of a family 
have held the office of dharmakarta continuously 
since 1797 and there is no evidence that it was ever 
held by any other family, the fact is sufficient to 
prove that the office is hereditary in the family. 

Courts in India have the powers possessed by the 
Court of Chancery in England in respect of a publie 
trast and the principles of English law on the subject 
can be applied to cases in India, 

Prayag Dossji Varu Mahant v, Tirumala Sriranga- 
charlavaru, 28 M. 319; 15 M. L. J. 183; Prayag Dosii 
Varu Mahant v. Tirumala Srirangacharlu Yaru, 30 
M. 188; 11 C. W. N. 442; 2 M. L. T. 119; 17 M. L. J. 
236; 9 Bom. L. R. 588 (P. C.), relied upon. 

A scheme once settled by a Court in respect of a 
public trust cannot be altered except by the Court 
and then only on substantial groundg. 

Attorney-General v. Worcester, 9 Hare 328; 21 L. 
J.-Ch. 25; 16 Jur. 3, relied upon. ` 7 

e 
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. A scheme framed by a Court under, section 53tlof 


ef the trust which, if established, would interfere 
with the scheme settled by the Court. An erroneous 
order refusing an application by a person to be 
made a party in the scheme suit cannot give hima 
subsequent right to sue which he otherwise would 
not have had. His only remedy is to induce the 
Collector to ask for a modification of the Court’s 
- scheme taking action under section 539 of the 
Code of 1882, or section 92 of the Code of 1908. V. 
Rama Das v, K. KANDMANTHA Row, 21. M. L. J. 052; 
10 M. L, T..350; (1911) 2 M. W. N. 387 : 449 


- s 8. 539 Suit for public 
* religious- charity —Parties—Alienee—Swit in eject- 
: ment—Constructive trustee—Practice.. .. .- 


. Although a suit to eject a trespasser from trast, 
property is outside the scopWof section 539 of the 
Civil Procedure Code and the reliefs claimable under 
that section, yet where a breach of trust is complained 
of and where the alienee denies that the property is 
& public trust for religious purposes, the alienee isa 
proper and necessary party. When the question for 
determination is, whether the property is a public trust 
for a religious purpose, the question ‘cannot be pro- 
perly tried unless the álienee is before the Court, 
bhough-possession' cannot be recovered from him in a 
suit under seotion 539, if the question is found against 
im. . . Ve ires ` : 
AN the plaint alleges that the alienee has taken: 
the property from the trustee with full knowledge of: 
its character as & public trast for religious purposes- 
and that he has forsome yeats paid part of the 
income to and for the trust, the alienee is a necessary 








party, as the question may arise whether the alieneoem, 


isa construdtive trustee ‘in virtue of the alienation 
and by reason of his conduct. " : 
- Jugalkishore v. Lakshmandas Raghwnathdas, 23 B. 
659, referred to. ge a Era or Poona v. Bar 
ANCHALBAI, 13 Box. L. R. 
acies LL — —— Sa 545 proviso (c) 
Civil Procedure Code (Act V of 1908), s. 151, 
O. XLI, r: 6—- Deposit in Court —Security for satisfac- 
_ tion of decree Refund of deposit—Powers of Court— 
o Decree in separate proceeding. 


Section 545, proviso(c), of the Civil Procedure Code, 
1882, Order XLI, r. 5, provito (c), of the new Code, says 
that security is to be given by the applicant for the 
due performance of such decree or order as may be 
ultimately binding upon him. The appellant is, 
therefore, entitled to withdraw the deposit on his. 
satisfying such decree. ` In a proper application 
offering to satisfy that decree, the appellaut is en- 
titled to refund of the deposit.. 

The proviso cannot Wb said to contemplate a 
decree or order in a separate proceeding,to be insti- 
tuted in future by the deoree-holder. , 

Per Spencer, J.— The Civil Procedure Code, 1908, 
contains no distinct provision for the refund of 
amounts deposited as security. Courts deal with 
them under their general powers under section 151 








of the Code. SaminaTHA PATHAN v. SORANATHA 
AMMAL, 10 M. L, &, 426 
=— S 562. _° 684 
e 
* 
. 
e e 


_ INDIAN CASES._ 
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Civil PFocedure Code—(1882)—coneld.- P 
s. 584 855 

—— — — — —*. S. 586 —8econd Appeal — 


\ Suit of Small Cause ‘nature —Provincial Small Cause’ 
; Courts Agt{IX of 1887), s. 23. M 


e 

In a suit of Small Cause nature, returned for presen- 
tation to a proper Court under section 23 of the Pro- 
vincial Small Cause Courts Act, no second appeal* 
lies. The fact that the suit was tried as a regu»: 
lar suit is immaterial, as also the fact that a question 
of title was involved or decided. 

* Sitab Rai v. Dubel Nagesia, 6 C. L. J. 218, - follow 
ed. ExADIN v. KUNHIPERI, 10 M. L. T. 50. | 957. 
—————-—— — — Ch. XLII ... 146 


—— —— -— — 5.682 `> 358 
Civil Procedlire Code: (Act .V of 

1908,$s.2.. h 664 
2 s. 2 (2) 745. 
-«— —.——-—s.11 225, 993 


—£-——. — S. lI—Finding on an. 
-issue not necessary for the decree : 
— ~e — — S. T 1—Consent decree— - 
* Heard" — Relief granted, whether res judicate-*Es- 
_toppel —Res judicata —Distinction. 
à 4 : 





—— 











: A consent-decree has to all intants and purposes 
the same effect astres judicata-ds a decree. passed per - 
invitum. =~ - > le Mim. soup set fene 
. In re South American and Mexican. Company, (1895) . 
1 Ch. 37, 64 L. J. 0h.189; 12 R. 1; 717L. T. 594; 43 
W.R. 134, followed. | es UM 

: When: a party after raising his defences consents 
to judgment, it is the same thing as though he 
had abandoned his defences and admitted them to 
be untenable. . 

. Ifa party chooses to admit that he is mot in-a 
position to sustain his defences so far as the Court 
is concerned, that is practically the same thing as 
though he had adduced no evidence an.l decision had 
been given against him on all those issues. i 

Ib is the same thing as saying that his cang has 
been heard. Sb - ak 
:À consent decree between, the predecessors-in- 
interest of thé parties*touching ‘matters now sub- 
stantially and directly in i8sue befween'them, is res 
judecata. ` 
` Attorney-General v. Birmingham, Tame and Rea 
DrainagesBoard, (1881) 17 Oh. D. 685, 50 L. J. Ch. 786; 
44 L. T. 906; 29 W: R. $93; 45 J. P. 36, explained. e 

The relief, given consequent upon the determina- 
tion of the matter, in issue in the former suit cannot 
be carried over as though it, too, were ves judi- 
cata and made a®part of the decree. 

Res jutticata differs from estoppel. A true res 
judicata ousts the jurisdiotion .of the Court;* while 
estoppel does no more than shut the mouth, of a 
* party. Estoppel never means anything more than 

that a person shall not be allowed to say-one thing 

at onedime and the opposite of it at another; while 
res judicata means nothing more than thata person 
shall not say the same thing twice dver. BHAISHANKER 

NANABHOY v. MORARJI Knsaavi!, 13 Box. L, R. 950 

: id 535 
—- S.. II —Res judicata— 

Decision of a point not necessary for, decision of suit 

. —Parties not impleaded, ing previous litigation, 25 
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The question as to whether certain matters are or 
are nob res judicata between “certain parties is a 
question which®depends mainly upon the facts and 
circumstances surrounding each particular case. 

A., & Khoja Muhammadan of Bombay, governed by 
Hindu law in matters of succession and inheritance, 
Was in possession of certain property. In 1884, one of 
A:s sons brought a suit against A, and another of his 
sons for partition of the property in A’s possession. 
The two main questions in the suit were, whether 

e the property in the hands of A. was ancestral property 
and as sucle belonging to the joint family and whether, 
if,so, the son could, during his father’s life-time, 
claim a partition of that property agagust the wishes 
of the father. The original Court, decided both,the 
questions in favour of the son. Against that decision, 
A. preferred ansappeal. The Appeal Court found that 
it was nob provedethat, according to the general 
custom of qne parties, the son was entitled to demande 

partition of ancestral property. After noting that 
this was sufficient for the decision of the case, the 
Appeal Court expressed an opinion that the property 
was not ancestral, In a subsequent suit betwveen A. 
And his issue, A. contended that the question as to 
the property not being ancestral was res judicata. 
In the later suit, besides the two sons who were 
„parties in the previous suit, another son and a grand- 
son of A, were impleaded as parties ; the former as 
well as the latter’s father was alive in 1884 but were 
not impleaded in the previous suit : 

Held, that the question that the property was not 
ancestral was not res judicata by reason of the de- 
cision of the Appeal Court in the previous suit, 
because, in first place, the opinion of the Appeal 
Court on the character of the property in the previous 
suit was mere obiter dictum and secondly, the 
decision could not be binding on the son and the 
grandson, who were not parties to that shit, 

Ahmedbhoy v. Oassumbhoy, 18 B. 684, considered 
&nd discussed, 

Peary Mohwn Mukerjee v. Ambica Churn Bando- 
‘padhaya, 24 C. 900, distinguished. AHMEDBHAI v. 
DiNsuAw, 18 Bom, L. R. 1061 8I 
: I I, Exp. IV — 











—— S. 
. Res judicata—Redemption Suit—Suit dismissed— 


€' Subsequent Suit i @jectinent— Distinction, betwegn 


two suits--Practice—Discretion—Power to decree re- 

demption in case of ejectment—Redemption suit, 

scope of. = 

Inea previous suit, the plaintiff sued for redemption 
of mortgage, alleging that the defendantehad taken 
the property in dispute in exchange for arother pro- 
perty held by him as mortgagee. The guit was dis. 


* «missed on the ground that the mortgage seg up by 


plaintiff and the exchange by way of mortgage were 
‘not proved. Subsequently, plaintiff brought the 
present suit on his title as oyner to eject the defend- 
ant as trespasser: 

Held, that the second suit 
judtcata. 

Shridhar Vinayak v. Narayan valad Babaji, 11 B. H. 
C. R. 224; Govinda vdlad Shivaji v. Ganu valad Balaji, 
(1876) P. J. 186; Bavji v. Kaluram, 12 B. H. O. R. 160; 
Naro Balvant v. Ramchandra Tukdev, 13 B. 326, relied 
upon and followed. . 

Guddappa v, Lirkappa, 25 B. 189, distinguished, . 

The question whether any mabter*might and ought 

„to have been made a ground of defence or attack in 


was not barred as res 
. 


* 
. 
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a previous suit must depend on the facts of each case. 
‘One important test is, whether the matters in ihe 
two suits aro so dissimilar that their union might} 
lead to confusion. 

Kameswar Peishad v. Rujkumari Ruttan Koer, 19 I. 
A: 284 (P. C.); 20 C. 79, followed. 

The matter involved in a suit in ejectment is 
essentially different from that involved ina suit for 
redemption. In the first place, where & person sues 
to @ject, he sues as owner of the property; where he 
sues to redeem, he sues as owner of an interest in ib 
namely, the equity of redemption, and the defendant 
as mortgagee is sued as holding the property as 
security for the debt. Secondly, in a suit for redemp- 
“tion, no question of title to the property is neces- 
sarily involved, because, if the mortgage set up by the 
plaintiff is proved and alive,the mortgagee cannot 
deny the mortgagor's title but must allow him to 
redeem and sue him segarately on the question of title. 
If the mortgage is not proved, the suit fails indepen- 
dently of the question of title. 

Bapuji Narayen Sane v. Bapujirao bin Subhanrao, 
(1873) P. J. 49 and Santaji bin Patlu v. Bayaji bin 
“Raghu, (1876) P. J. 17, followed. 

A mortgagor cannot dispute his own right to mort- 

* gage for the reason that in a mortgage, the mortgagor 
covenants that atall events he has a good title. 

Cripps v. Reade, (1796) 6 T. R. 606; 3 R. R. 273 and 
Narayan Khandu Kulkarni v. Kalgaunda Birdar 
Patel, 14 B. 404, relied upon. 

The practice of the Bombay High Court to pass a 
decree for redemption in a case in which the plaintiff 
has sued in ejectment, is purely in exercise of the 
Court's discretionary power. It cannot be maintained 
that the plaintiff failing in an ejectment suit ought to 

ray for the alternative relief by way of redemption 
hen the Court is not bound to grant it es a matter 
of right. 

Parshotam Bhaishankar v. Rumal Zunjar, 20 B. 196, 
relfed upon. MAHOMED IBRAHIM ABDUL RAHIMAN v, 
SHEIKH HAMJA ManoxEDALLY, 13 Box. L. R, 895; 35 


B. 507 387 
—— — 8S. 20 (C) 662 
———— ——— —— —— S, 42 —Order in execution 
—Smail Cause suit—Only one appeal-—No right of 
Second appeal. P 
In all orders in execution of decrees in suits of the © 
nature of Small Causes, there is a right of only one 
appeal; no second afpeal lies. 
Lakshminarasimha v. Lakshmamam, 12 Ind. Cas. 
169, followed. VEERAMATHARI v. SUBRAMANIA IYER, 


(1911) 2 M. W. N. 585 959 
S$. 47 664, 993 


z S. 47-—Party to suit-— 
Representative—Defaulting purchaser —Swit to re. 
cover deficiency of price realized — Title to property 
when vests in Purchaser teat. sale in, 

A title to property sold in execution of a decree 
does not vest in the purchaser prior to the date of the 
certificate of sale. 

A defaulting purchaser at an auction-sale cannot 
be considered as a party tothe suit in which the 
decree was passed or as a representative of any parties 
to the suit within the meaning of section 47 of the 
Civil Procedure Code, 1908. F 4 

Gulzari Lal v. Madho Ram, 26 A. 447, distinguished 

Deokó Nandan v. Tapesri Lal, 14 A. 201 at p. 208 

* followed, : A 
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A defanlting purchaser, who has been ordered to 
make good a deficiency of price resulting froma re- 
sale of LM property attached in execution of a decree, 

“can bring a separate suit to setaside the order and 
to recover the money realized from him. 
` Tapesri Lal v. Deoki Nandan, 19 A. 22, followed. 
- Amir Baksha v. Venkatachala, 18 M. 439; Kali 
Kishore v. Guru Prosad, 25 C. 09; 2 C. W. N., 408, 
dissented from. PARBAT t. BINDRAJ, 7 N. L, R. 140 


6 
——— — ——— s. 47 (2) 45 
— SS. 47, 73; O. XXI, 


r. 55—Esecution of decree—Attachment in execu- 
tion of one decree—Other applications for rateable 
distribution—Payment into Court for satisfaction of 
the decree of attaching creditor—Rateable distribu- 
tion of money— Assets”, meaning of—Effect af pay- 
ment on attachment—Subsequent sale of attached 
property at the instance ofpther creditors — Order 
wpholding dismissal of application to set aside sale— 
Appeal, second. 


Two creditora obtained decrees and attached cer- 
tain immoveable property of the judgment-debtor. 
Other creditors obtained decrees but merely 
put in applications for execution without issuinge 
attachment. On the date fixed by the Court for 
saie of the attached property, a third person, at the 
instance of the judgment-debtor, came to the Court 
with sufficient monies to satisfy in full the decretal 
amounts of the two attaching creditors. The pay- 
ment was made according to the provisions of Order 
XXI, rule 55. Onan ez parte application to the Court, 
the Judge ordered rateable disjribution of the monies 
so paid into Court and sale of further properties 
which had been attached towards further satisfaction 
of the clajms of the judgmont-creditors. Againtm 
this order, an appeal was preferred to the District 
Court by the judgment-debtors but long before it 
came on for hearing, the sale of the other propesties 
had taken place on 26th January 1910. On 2lst 
February 1910, the judgment-debtor applied that the 
sale should not be confirmed, but his application was 
dismissed on 14th April 1910. From that order of 
dismissal, the judgment-debtor appealed to the Dis- 
trict Judge who, on 30th June 1910, dismissed the 
appeal. In June 1911, the appeal against the order 
for rateable distribution came on before the District 
Court, but as the questidn of theeconfirmation of sale 
had already been decided by that Court adversely to 

‘the judgment-debtor, no further proceedings were 
taken on this appeal. The judgment-debtor preferred 
n second appeal against the order of 80th June 1910: 

Held, (1) that the order determined a question 
in execution between the parties to decrees* under 
section 47 of the Code of Civil Procedure and that, 
therefore, a second app8al lay to the High Cours; i $ 

(2) that the sale of January 1910, was invalid a 
the properties were nob duly attached at the time of 
sale, the previous attachment having come to an end 
upon the payment into Court under Order XXI, rule 
b5, Vibudhapriya v. Yusuf Suhib, 28 M. 880; 16 M. E. 
J. 202, followed. À 

(3) that the money paid into Court was nob avail- 
able for rateaBle distribution under section 73 of the 
Code. . 

The “assets” referred "o in section 73 should be 
%,ssets held in process of execution, and do not in- 


- 
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clude money paid int® Court under Order XXI, 
rule 65. Soransr v. KALA RAGHUNATH, 13 Box. L. R. 


1193 . . . 91I 
———* ——- SS. 47, I45—E»ecu- 
tion of decree —Surety bond for performance of decree 
or restitution of property—Suit to enforce surety’s 
liability is maintainable — Practice. d 
Where a surety-bond has been passed for the 
performance of a decree or as security for restitution 
in the event of a decree being reversed, the liability 
of the surety under the bond can be enfprcad by as 
separate suit. lb is not necessary for thee obligee to 
enforce the bond by a proceeding in executjon. e 
Abdur Kadir v. Baboo Hurree Mohun, 6 N. W. P. 
261, followed. MOTILAL VIRCHAND r. ÜHANDRASANGJI 
Hifiansines, 13 How. L. R. 902 54 


S. 47, O. XXI, r. 58 
—Ciril Procedure Code (Act XTP of 1882), ss. 244, 

218 —Judgment-debtor, objection by, how 9o be treated, 

—Objection qn the ground that judgment-debtor was 

holding property as trustee for religious purposes— 

Appeal against an order dismissing judgment-debtor's 

objection. 

Wherea judgment-debtor sets up a claim to the 
effect that certain property attached in the execu- 
tion of a decree isin his possession not on his own 
account but on account of or in trust for some other 
person and in particular where he claims that the 
property in question has been set apart for religious 
charitable purposes and is held by him as a trustee, 
his objection must be treated as falling under Order 
XXI, rale 58 of Civil Procedure Code of 1908 (corres- 
ponding to section 278 of tho Code of 1882) and not 
under section 47 of the Code of 1908 (corresponding 
to section 244 of the Code of 1882). 

Consequently, no appeal lies from such an order. 
Roop Pall Dass v. Bekani Meah, 15 C. 437; Murigeyw 
v. Hayat Saheb, 23 B. 237; Ramanathan Chettiar v.e 
Levuai Marakayar, 23 M. 195; 10 M; L. J. 64; Nath 
Mal Dass v. Tajammul Hussain, 7 A. 367 (1884). A. W. 
N. 218; Rani Indoomati v. Jageshar, 28 A. 614; A. W., 

N. (1905) 158; 3 A. L. J. 565, followed. 

Punchanun Bundopadhya v. Rabia Bibi, 17°C. 711, 
distinguished. e M 

Beg Raj Marwari v, Sregmutty „Kundali Debya, 8 O. e 
W. N. 353, not followed. CHAUDHRI SAJID ALI v. 
Hox'BrE RAJA ALI MOHAMMAD Kuan 41 


— S. 4B—Esecution of de- 
cree, due diligence® ewercised by decree-holdere in — 
Judgmert-debtor, fraud and stratagem of — Limitation, 
extenstog of. s 
If a decree-holder exercises due diligence in pro. 

céeding with She execution of his decree, he cannot be ° 

deprived of the benefit of section 48 of the Code of 

Civil Procedure; nor is if necessary to showethat the 

fraud or stratagem of the judgment-debtor extended 

continuously for the wlfole of the period of 12 years 
following the date of the decree. It is sufficient to 
show that the judgment-debtor on various occasions 
within the aforesaid period dishonestly prevented 
execution of the decree against “himself by frivolous 
devices, such devices clearly constituting raud 
within the meaning of section 48 of fhe Code of Civil 

Procedure. . y 
Rai Sham Kissen v. Damer Kumari Debiya, 110. W. 

N. 440, followed. JoGINDRA Nata v. MOHAMMAD 

Husain, 14 O., C. 238. ” 

e 
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: s? 48— “ Fraud "—Eva- 
. sion of process of Coprt —Discrétion —Fraud at any 
“time within twelve "years — Diligence on” the part of 
, decree-holder — Fraud*by one judgment-debtor whether 

` enlarges time againsi others — Evidence Act (1 of 
, 1872), s. 835—Admissibilit, of process-server's return. 











By the Cowrt—The expression “fraud” in section 
48 of the Civil Pracedure Code should be construed 
in a broad sense. A deliberate evasion of the 

e Process of 2 Court with intention to defeat execu- 
tion of degree would ‘amount to fraud. 

All thag section 48, Civil Procedure Code, re- 
quires for an extension of time is that the judg- 
ment-debtor, ab sometime by fraud or fbrce, prevented 
the execution, that is, made the füecree. holder’seat- 
tempts to exeogte at the time to which the frand 
relates, unsuccesséyj. It is not necessary to show 
continuous, diligence during all the time prior io 
-application* nor is it necessary to show tbat the 
judgment-debtor guilty of- fraud haœ means to pay 
the decree amount or that the decree-holder could 
not, at any other time before his last appjication, 
have yealised his decree. 

Annamalai v. Rangasami, 6 M. 365, distinguished. 

Seshachellam Chetty v. Rajam Chetty, 8 M. L. J. 203, 
dissented from. 

Fenkayya v. Raghatacharlu, 22 M. 820 and Mohsin 
Ali v, Masoom Ali, 8 A, L, J. 1020; 11 Ind. Cas. 672, 
followed. 

Quare.— Whether a Court has any discretion to 
allow or refuse execution after 12 years even after 
fraud has been proved? 

Rai Shamkissen v, Damarkumari Debi, 11 C. W.N. 
440, referred to. 

Per Phillips, J., (confirming the order of lower. 
Court). 

The fraud of one of several judgment-debfors would 
* give the decree-holder an extension of time only 


e 


against such judgment-debtor and nob against the . 


other judgment-debtors. 

Per Sundara Iyer, J.— 

, Statyments contained in a process-server's return 
are admissible under gection 35, Indian Evidence. 
Act, as evidence of the facts reported by' him. 

The fraud of one ef several judgment-debtors will 
enlarge.the time for execution not only against hitn- 
self, but also against all the other judgment-debtors. 
ABDUL KHADIR v. AJIYUR a, 10 M. L.«T. 418; 
(1941) 2 M. W. N. 434 679 

- —- D co. 48, 1]5 — Civil 
Procedure Code (Act XIV XIV of 1882), s. 23Q— Decree, . 
. meaning of—lAmitation—Haecution of decree — Star i. 
_ ing point of limitation—Date of appellate decree — 

Dismissal of application by Court on ground of limi- 
x e eu d Court. 


. The.words ^' or of the decrge in appeal affirming the 
same", coming immediately after the words ‘from the 
date of the decree" in section 230 of` the Civil Pro- 
cedure of 1882, have been omitted in the cÓrres- 
ponding section 48 pfthe new Code of 1908 simply 
on the ground of surplusage, and the new -Code does 
noi* effect ny alteration in the provisions of 
Jimitajion contained in section 230 of Act XIV of 1882. 

As the appellate deore is the only decree capable 
of execution, limitation runs: in, the date of the 
appellate decree even where a portion only of the 
original decree was sppenled against. 
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Nam Narain Singh: v. Lala Ragunath Sahai, 22 0, 
467; Abdul Rahiman v. Moidin Saiba, 22 B. 500. Mana- - 
vikraman v. Unniappan, 15 M. 170; and Ahmad 
Mehdi Bella v. Mohini Kania Saha Chowdhry, 34 C.* 
874; 7 C. L. J. 305, relied upon. 

An application for execution made after 12 years 
from date of original décree, but within 12 years from 
date of the decree on appeal, is not barred under. 
Section 48 of Act V of 1908. 

isis competent to the High Court to interfere in ` 
revision, under section 115 of the Civil Procedure 
Code, 1908, with a decree or order of a subordinate 
Court dismissing a suit or petition as barred by limi- 
tation on the ground that the lower Court has failed 
to exercise a jurisdiction vested in it bylaw. NaRAYA 
Heens v. VETLA PRABHU, 10 M. L. T. 281; 21 M. L. J. 
1020; (1911) 2 M. W. N. 229 75 


——————— S 49, 0. XXI, r. 18: 
— Equities of judgmeat-debtor against decree-holder 

—Practice— Procedure. 

M. obtained a decree against K. in November 1909, 
and sold itto C. C. notified this transfer to K. in 
February 1910. Subsequently, on the 15th March 
1910, K. obtained a decree against C. which he 

sold to X. On 29th March 1910, C. got Ms decree 
against K. transferred to his name and as this decree 
was for a larger amount, obtained the Court’s order 
on 10th May to set off K.s decree against M.’s 
decree under Order XXI, rule 18 of the Civil Pro. 
cedure Code. X. then applied for the revision of 
this order on the ground that he was a bona fide pur- 
chaser: 

Held, that after 29th March, C. had a decree against 
K. and K. had a decre% against C. These decrees could 
undoubtedly have been set off and though X. at the 





abime o of his purchase from K. might not have known 


of Q.s decree against K., section 49 “pplied and, 
therefore, the order was rightly made. GIRDHAREALL 
BANCHODAS v. MULLA MAHOXED, 4 BUR, L. T. 254 


























aoe 

—— s, 5I 74 
——— S. 51 cl. (d) 165 
> - S. 53—Order under old 


Code—New Code, different rule—Appellate Court.— 

Power to reverse order. A 

An Appellate Court cannot reverse an order of the 
lower Court passed under an old Code on the ground 
that, since then, a differenj rule has been enacted 
by the new Code. SALEM TOWN BANK, BY SECRETARY 
Q. GURUMOORTHI NAIDU v. VARADAPATER ÜCHETTI, 





(1911) £ M. W. N. 386 553 

——— m M ——— Sa 73 — Meaning of assets 

AE 911 

— Mr oe. ee ee T TET S. 92 

Z S. 92,0, I r. 1002 
ee —Parties—Scheme sutt—AMienee from b uatee—BS uit 


‘against alienge—Suit for declaration of invalidity of 

alienation. E 

Ina suit framed under section 92 of the Civil 
Procedure Code, an alienee from a trustee is not 
& necessary party. . 

Suits against alienees from trustees do not fall 
within the scope of section 92. x 

A prayer that "an alienaiion ofetrust property 
be declared nulkand void”, cannot be brought under 
section 92 and a suit for such a prayer can lie 
without a certificate of the Advocate-General, . 
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‘Budree Das Mukim v. Chooni Lal Johwry, 33 C. 789, 
10 C. WeN. 581; Kazi Hassan v. Sagun Bal Krishna, 

4 B. 170, Ghazaffar Husain Khan v. Yawar Husain; 

8 A. 112; 2 A. L. J, 591; A. W. N. (1905) 208 and 
Musammat Radhibai v. Kundanmal, 1 S.L. R. 155, 
relied upon. Osert v. BALMUKANDAS, 5 S. L. R. 103 





668 
zd — $. 95 507 
——— —— —  —— — S, 104 (1) (f), Sch. 


II, para. 21— Appeal—Arbitration —Award— 
Order directing award to be filed appealable, but not 
. decree following the award. 


- An appeal lies from an order directing an award to 
be filed, even though the order also embodies a 
decree in accordance with the award. 

No appeal lies against the decree, qua decree under 
para. 21 of the secoud Schedule. But an appeal 
lies from the order directinggan award to be filed 
under section 104 of the Code. Though the appeal is 
filed as an appeal from the decree and the stamp is 
paid on that footing, the High Court can treat it as 
an appeal against the order directing the award to be 
filed. ; > 

. Where there is no illegality apparent on the face of 
the award and the alleged irregularities are only the 
result of the informal character of the proceedings 
before the arbitrators, to which both parties con- 
sented, there is no ground for interference with an 
award by the High Court. PATIBANDALA SITARAMIAH 
v, PATIBANDALA PILCHAYA, (1911) 2 M. W. N. 228 


269 
S. 104 (d) 372 


——— — — Ss 105 ( I )-—Order affects 
ing decision of case— Foreclosure suit—Eotension of 


— 














time fined by preliminary decree for payment — Appeals, 


from final fecree—Order granting extension may be 
` impeached. 


| An order extending the time fixed for payment bf a 
preliminary decree for foreclosure may be impeached 
in an appeal from the final decree. . 

: The question whether the extension grant- 
ed was justifiable or not is one “affecting the decision 
of the case” for the purposes of section 105 (1) of the 
Civil Procedur8 Code, 1908. PANDHARI v. Marata 


* . L. R. 162 
PHOT ——,s:11$ 75,107. 
S. I 1 5—Error of law 








—— Óá— — 





——— S. I 15 — Material irregu- 


: larity—Omission to decide point necessary in a 


136 


suit ` a 
S. I15-— Misconstruc- 
tion of section 87 ofthe Negotiable Instruments 


- Act 





artt wanan À— 








——— $8.1 15 —Ürder amend. 

104 
—— S. 115, order under, is 
- nob an order passed on appeal 38 


— S. 1 15—Revision against 
* ew parte decre& of Presidency Small Cause Court 





ing plaint 








— 











s 9 
— —'s. 115—Charter Act, s. 
9 5 — Revision (Civil) — Interlocutory order. 





rct, ttem 
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"The High Court has power to revise an inter. 
locutory order under section 1$ of the Charter Act, 
if not under section 115, Civil Procedure Code. 

Puran Mal v. Jenki Fershad Singh, 28 C. 680; Soma- 
sundaram Chettiar v. Manickavasaka Desika Gnana- 
sambanda Pandara Sannadhi,31 M. 60; 8 M. L. T. 246, 
Nagaraja Pillai v. Vythinatha Iyer, 9 M. L. T. 273; 21 
M. L. J. 484; (1911) 2 M. W. N. 369; 9 Ind. Cas. 672, 
followed. VASUDEVAN NAMBUDRI v. SANKARAN NAM- 
BUDRI, 10 M. L. T. 451 ^ 71 


S. I1 15— Revision —High 
Court, Bombay —Practice — Conversion. of appeal info 
revision petition—-Power of revision over Zanzibar 
Court —Zanzibhr Order in Council, 1897, cl. 29 —Ar- 
bi&ration—Refereitte to Judge—No written reference— 
Parties referring not parties to suit—Matter referred 
not in suit—Application for filóng eward time-barred 

è — Death of plaintif — No legal representatwe brought 
on recorá— Abatement— Decree on award- Illegality * 
— Jurisdictione-Hemedy of aggrieved person. 


The practice of the Bombay High Court has always 
been to alow, in proper cases, an appeal to be converte 
ed into an application for the exercise of the Colrt’s 

, Power of superintendence and revision. 
all the Civil Courts of Zanzibar. - 

Ehoja Sivji v. Hasham Qulam, 20 B. 480, not 
npplied. ; ; 

While a suit was pending before a Judge,” he was 
asked by all concerned to arbitrate on all matters in 
difference between them. There was no written re- 
ference as required by law. The reference was made 
by a large number of persons many of whom were 
nob parties to the suit. The matters in difference 
which were submitted to arbitration were matters not. 
in suit at ell. The resultof the reference was to ex- 


pand a suit for the possession of a few cooking utensils e 


into a suit for framing a scheme for the administration 
of a large religious endowment. The award was made 
on the 30th of June 1904 and no application to have 
it filed was made till 1909. The plaintiff diedfeariy 
in the year 1905 and. nc application was ever made 


to bring his heirs and legal*representatives on the 


The Bombay High Court has powers of revision over - ^ 


record. Yetin April 1909,the Judge passeda decree » 


onghe award. 

Held, (1) that in acting as he did the Judge ex. 
ceeded his jurisdiction or rather acted entirely with. 
out any jurisdiction whatever; i 

. (2) that the suit had long abated and the appli- 
cation to h@ve the award filed was manifestly time. 
barred; ° Gi 

(3) that the defendant could be protected, under 
section ld5 of the Civil Procedure Code, from the 
consequences of a procedure so entirely unauthorized 
from first to last by any law. * e" 


e Ghulam Jilani v. Muhammad Husan, 29 Y. A. 51: 


4 Bom. L. R. 161; 29 ©. 167; 60. W. N. 226; 25 P. R. 
1902; 12 M. L. J. 77, nob applied. MERALI VISRAM è. 
Suerizs Drv21, 13 Bow. L, R. 1017 687 


Ed s. 115 (C), O. XLIII, 
r. (1) (wW), O. XLVII, r. 7 (a) and 6b) 
—Power oj Court to review its order—Power of High 
Court to set aside such ordew and ‘decree on review, 








An order granting a review under rule 7 of 
Order XLVII, Civil Procedure Code, 1908, is ap. 
pealable only where it either contravenes the pros 
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visions of rule 2 or rule 4 of that Order or the 
, application for review is? barred by time or is 
based on insufficient groufds. But an order 
granting a réview may be set aside” gn revision 
by the High Cour under section 115 (c), Civil 
Procedure- Code, 1908, if it is irregular and has 
led to miscarriage of justice. ArrA v. CHasso, 49 
"P. W. R. 1911 246 


ME CES IRA QE DOE TU nag I DON. S. 115 (C), O. I, r. 
3, O. Il, r. 3 (I)—Misjoinder of parties and 
causes of action—Suit by co-mortgagee against morl- 

| gagor apd other mortgagee for foreclosure or share of 

amount paid—Cause of action—Same transaction— 

Revision—“ Case” —Illegal action—Interpretation of 

Statutes—Construction of an Act af a whole. 


e 

A.,who was jointly interested in a mortgage, 
brought a suit on the mortgage. He joined as 
defendants the fhsrtgagor and the person who owned 
the remaining interest in the mortgage, the latter 
refusing to join as plaintiff. As.against the mort- 
gagor, the claim was for foreclosure. As against the 
co-mortgagee, the claim was thatifthe mortgagor 
had made payments to the co-mortgagee @s alleged 
by the mortgagor shortly before suit, the co mort- 
gagee should transfer to A.the latter’s share of the 
amount so. paid. The District Judge held that càuses* 
of action had been improperly joined; he directed A. 
to amend the plaint by omitting either the claim 
against the mortgagor or that against the co-mort- 
gages: 

Held, that the order directing amendment was 
wrong and that the High Court had the power to 
interfere with the order on revision. 

A cause of action against a co-mortgagee for 
sums paid is identical with that” against the 
mortgagor for any balance unpaid. So far as any 


balance altogether unpaid is concerned, whe co-mort489 


gagee is an essential party. If separate suits are 
brought against the mortgagor and the co-mortgagee, 
the main'question in each suit would be what pay- 
ments were made to the co-mortgagee. As the 
kaa wa in this case out of which the reliefs 
clainled arose, namely, the morigage was a single 
transaction, the joiner of the co-mortgagee and 
mortgagor as de fendantg was covered by rule 3, 
Order I, Schedule I, of the Civil Procedure Qode, 
1908.- 

Aiyathurai v. Santhu, 31 M. 252, 18 M. L. J.238, 
followed. 
` Taljee v. Manna, 9 C. P. LIR. 125, relied upon. 

Dulichand v. Lullah, 1 N.L.R.4, explained and 
"distinguished. E ké 

Itisa well-known principle that he construction 
ofa statute is to be made of all the parts together 
and not of one part only by itself. Rule 3, Order II, 
which permits joindér of causes of action, does not 
contain any express prohipition and must be so read, 
as not to clash with the provisions of rule 3, Order I. 
. Essoo v Steamship “Savitri”, 11 B. 133, relied upon. 

The word ‘case’ in section 115 of the Code thust be 


understood in its,broadest and.most ordinary sense. | 


The High Court is not precluded from interfering 

with an improper order for amendment of plaint. 

Where the law expressly permits the joinder of the 

defendants and the lower Court ontirely ignores thé 

provision to that effect, itis a. gase of illegal action 
nyered by clause (c) of* seotion 115. 
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Aiyathurai v. Santhu, 31 M. 252; 18 M, L. J. 238; 
Bullock v. London General Omnibus Co, 76 L. J. K. 
B 127; 1 K. B. 264; 95 L. T. 905; 33 T. L. B. relied 
upon. - Mazapxo v. Naco, 7 N. L. R. 130 357 ° 


——— ———— s. 115, O. VL, r. 17 
—Amendment of plaint—Order refusing amendment 
on the ground that it would alter nature c] suit— 
Revision—High Court—Discretion wrongly ewercissa, 


Where a ‘District Judge refused to allow amend. 
fent of a plaint on the ground that such amendment 
materially altered the nature of the suit and he 
exercised his jurisdiction under Order VI, rule 17 
of the Civil Procedure Code, 1908, the High Court 
cannot interfere in revision under section (115; 
Civil Procedure Code, with the order, even though 
the District Judge has exercised his discretion 
wrongly, unless it is shown that he acted with such 
material irregularity as to justify interference in 
revision. ec 

Inve Jote Mahalinga Iyer, 10 M. L. J. 188, followed, 

Promothanath Mitra v. Rakhal Das Addy, 1l O. Li 
J. 420; 6 Ind. Cas. 546; Dwaraka Nath Sen v. Kisori, 
Lal Gosain, 11 OC. L. J. 426; 6 Ind. Cas. 549; 14 O. W. 
N. 708; Kisandas Rupchand v. Rachappa Vithoba, 
33 B. 644; 11 Bom. L. R. 1042; 4 Ind. Cas. 726 and 
Charu Chunder Dutt v. Sarat Chunder Singh, 12 0. 
L. J. 687; 8 Ind. Cas. 87 and C. R. P. No. 556 of 
1910, referred to. V. VENKATA SUBBIA v. V. SESHA- 
CHALAN, 10 M. L. T, 549; (1911) 2 M. W. N. 257 173 


C ee S. 122, O. XXXIV, 
Vr. 2—New rule made by the Chief Court in exercise 
of the power vested by section 122 in place of rule 2, 
of Order XXXIV—Effect of the mew rule limiting 
mortgagee’s substattive right to interest at mortgage 
rate for siw months after decree—Rule ultra vires. 








The Chief Court, under the powerg vested in it 
by section 122 of the new Code, made a new rule in 
place of rule 2 of Order XXXIV, whereby it sub. 
ftibuted the Court rate of interest in place of tho 
mortgage rate as payable by the mortgagor for the 6 
months within which period he may redeem: 
| Held, that the new rule inso far as ib limited 
the right of the mortgagee to recover interest 
ab the mortgage rate for the whole period allowed for 
redemption was ultra vires. . ` 

The rights that acorue to the parties up to thb 
expiration of the period allowed for redemption are 
substantive righfs that* are out of the contract. 
The mortgagee’s right tobe paid interest at the 
mortgage ratefor the whole period allowed for 
redemption is on the same-footing as the mortgagor’s' 
right to be allowed (after judgment) a definite period € 
of time for redemption or as the mortgagee’s right 
Cin default of payment by the mortgagor) to foreclose 
or to sell the mortgage property. VExERAPPA CuHerry 














v. MuNIANDY THaver, 4 BUR. L. T. 207 18 
amaaa ii s. 145 549 
ie.) — S. 148, Sch. II, s. 
15 (1) (o 13 
————— — ———s.151I 692,719 
— ——— ——— Sa 15I, O. IX, rr. 


4, 9, O. XXI, r. 89—Application to set aside 
sale — Dismissal for default—Subsaquent restoration of 
applisation ey judgment-debtor—Application treated 
qs reyiew. | 7 0c 07 + 

. 


. 


1936 


Civil.Procedure Code-(1908)—contd. _ 


. Where a lower Court dismissed for default an ap- 
plication to set aside a sale under Order XXL, rule 89 
and, on a subsequent application by the judgment- 
* debtor,’r8-heard the application for setting aside tho 
stile and eventually cancelled the sale: ; 
` Held, that the Court was competent to treat the 
later applicabion as one for review and re-hear 
the original application preferred under Order XXI, 
rule 89, Civil Procedure Code. 

Quere:—Whether the Court had jurisdiotion to 
restore the application under section 151 or Order 
IX, rules 9 and 4, Civil Procedure Code? R. M. 
BwaxINATHA NAIOKER v. Messrs. R. D. PauL, 10 M. L. 


T. 669 ! : I 

————— — —— — S. 151,0. XL r.2I 

, and O. XVI, r. 20—Undertaking of defendant 
to appear in Court —Failure to appear—Order strik- 
ing off defence—Validity of order. : 


- Where the defendant, who was examined as a 
witness by the plaintiff, did nom attend on the day 
to which the case was adjourned, albhough he had 
given an undertaking to do so, and thereupon his 
defence was ordered $c be struck off : 

` Held, that such order was not warranted by any 
provision of the Civil Procedure Code. VASUDEVAN 
NAMBUDRI v. SANKARAN NAMBUDARI, 10 M. L. T. 451 


719 
E O. I, r.3 357 


-——‘O. I, rr. 3, 10 813 
Foes ass O. I, r. 8, O. XXI, 


> r. BO — Suit against partnership-—Persons not on 
record —Defendant.sued in representative capacity— 

' "Decree binds only property of those so represented— 
Parties on record personally liable—English Law— 
Similar provision—Partners not on record—Hwecu- 
tion against only their partnership property. 


In all suitsfwhere one person is allowed to re- 
present another or others as defendant in a repre- 
sentative capacity, any decree passed can bind the 
others only with respect to the property of the others 
which he can in law represent, although the parties 
on record, eonomine, may, be made personally 
liable. MN 

^ An injunction in cases falling under Order I, rule 
8, Civil Procedure Code, does not bind persons who 
are not parties on record. : 
. Sadagopachari v.  Krishnamachari, 12 M. 356; 
Srinivasa v. A. Srinivasa, 33 M. 483; 8 M. L. T. 33; 
6 Ind. Cas. 229, referred to. 
. Under the, English Law, where a judgment is 
against a firm, execution may issue only against 
e any property of the partmership, so far as partners 
who are not individually served and those who 
have not appeared are concerned. Order XXI, fule 
60 of the Civil Procedure Code corresponds to this 
rule of English. Law. Samp THAMBI .MARAEAYAR v. 
Hawip MARAKAYAR, (1911) 2 M. W. N. 534. 1006 
t^ ———— — — - 0.1, rs 9—dtisjoinder 
` of parties. 
A suit cannot be defeated by misjoinder of parties. 
Mo. Yu v. My Auxe THA, 4 Bor. L. T. 255 206 
—— — ——— 0. I, r.. 10 (2) 668 
—— e 0. 2, r. 3(1) 357 


—— O, 2, rr. 6, 7. .8IS3 





e —— € € 





a —————— — 
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Civil Procedure Code -(1908)—contd, - 


0.5, r. 17— Defendant 
absent from his house Copy of summons affixed on 
the outer door of his fhouse—Sufficient Service, 


. ` 

Where tife defendant had left his place of resi. 
dence for another village some days before the 
serving officer went to serve a summons on him and 
it was not known when he would return: —Held, that: 
the affixing of a copy of the summons on the outer 
door of defendant's house was sufficient service. 

Sankaralinga Mudely v. Ratnasabapaihi Mudely, 
21 M. 324, relied upon. - 

Abranam Pillay v. Donald Smith, 29 M.e 304, dis- 
tinguished. ^ KAsIVISOONATHAN CHETTY V., ARUNA- 
CHELLAM OngTTY, 10 M. L. T. 566 


$ SS ge selan 0. 6, Fa I7 119, 
17 


3 
————— 0.9, rr.4,9 351. 


e 
———— 0.9, r. 13—jx parte 
* decree—Defendant present in Court premises but fail- 
ing to respond. evhén called—" Appearance" —"To file 
an appearance." 





























A partwcannot be held to have appeared within 
the meaning of Order IX, rule 18, Civil Procedure 
Code, merely because he is alleged to have been seen 

TUE the precincts of the Court on the day of the 
trial. 

"Appearance" in that context has a very distinct 
legal connotation. 

The phrase “to file an appearance” is used without 
implying that the party so filing an appearance has 
been physically present .in Court, and mere bodily 
presence of a party, who has no legal assistance and 
is perhaps too terrified to put himself forward and 
endeavour to represent his case, does not satisfy 
all the legal connotations of the word appearance. 


*- No Judge can know whether a party is or is not 


within the predincts of the Court. The established 
procedure is to call out the names of parties and if 
they do not respond and are unrepresented, the con- 
clusion is that they are absent. 

When a suit is called on for hearing and th de. 
fendant being called out makes no response afid a 
decree is passed against him, tle decree is ex parte as , 
regards the defendant, although he may have been 
actuplly in the Court-house at the fime. 

Honapa v. Narsapa, 28 B. 406 at p. 418, distinguished. 
MANILAL v VIRCHAND, 18 Bom. L. R. 1222 903 


O. ll,rr. 13,18 (2) 


—Affidavit of documents Discovery — Inspection. 








An affidavit of documentis filed by n party under 
Order XI, rule 18 does not protect the party from an 
obligation go give inspection of other documents that 
may be proved to be in kis possession. BASANTA 
Coomar Goswami v. KoMUDINI'Daseg, 88 C 42% 16 





D. W. N. 81 . 12 
—_— ———-O.l1l,v.1I5 506 
Ls 0. I1,r. 18 (2) 12 
0.11 20 506 

—_—-+__ 0.14,r., 8193 


LLL — — ——— 0016, r. 15—Witness 
` —Document, production of —Docwment not specified 
U—BSearch-fee— Prastice, , - 


+ 


Vol, XIL 
Civil: Procedure Code—(1908)—conta. 


` In a Civil case, the Chief Officer of the Karachi 
Municipality was summoned 4o produce certain 
entries about ihe payment of taxes. The entries 

. were not specified, but the Chief Officer aaused the 
entries to be produced after making the necessary 
search and applied to the Court claiming Bs. 41 as 
search-fees: . . 

"Held, that there was no rule of law authorizing the 
Conrt to levy and grant sucha fee. As a witness, 
the officer was not bound to producé documents not 
"duly specified in the summons and he could have 





. applied for’ specification. of the documents. REWA- 
‘CHAND KHIMANMAL v. LAroo, 5 S. L., R. 44 190 
man Sa O. 16, r.20 719 








— - O. 17, P. 3— Dismissal 
of swit— Appeal —Revision. i 


Where a Cofirt, proceeds to decide a case under 
Order XVII, rule 3 of the Civil Procedure Code, 1908, 


.on appeal, 2nd not a revision, would lie against its de-* 


cision. : 
Lalta Prashad v. Nand Kishore, 22 A. 66, followed. 
GAURA BIBI v. GHASITIYA, 8 A. L. J. 1265 603 


e 
SEDENS O. 20, r. 4 —udgment 
Small Cause Couri—Points for determination not 
' ascertainable—No legal decision — Abbreviations. 








The requirements of Order XX,rule 4,Civil Proce- 
dure Code, are imperative and a judgment which 
omits to supply them is not a legal decision. " 

A judgment ofa Court of Small Causes which omits 

“to specifically set out the points for determination, 
or from the terms of which such points cannot be 
readily ascertained, is not a legal decision of the suit 
.HASANKHAN v. JASRAJ, 7 N. L. R. 146 

O.21,r. I 503 


———— O. 21, r. 2 Certified 
e payment—Objection by judgment-debto® that, the cer- 
tificate as to payment was wrong —Burden of proof — 
Second, appeal —Finding of fact. : $ 


A decree-holder realized a certain portion of the 
decree from one of the judgment-debtors and had it 
certified by the Court in accordance with law. Sub- 
sequently, one of the,judgmentslebtors challenged the 

e correctness of this cgrtificate: Held, that it was for 
the judgment-gebtor, who so challenged the correet- 
ness of the certificate, to prove that it was wrong. 

Where a District Judge in arriving at a gertain 
findipg has-been wrongly influenced by his view of 
the burden of proof, his finding is not a good finding 
in law and may be set aside in second appeal. Sat- 
TANAT JAHAN BEGAM v. THAKUR Jaswant SINGH 580 


——- O. 21, r.'2,-Ciyil Pro. 
cedure Code (Act XIV of 1882), s. 258— Assignment of 
decrge*—Assignee mere-benamidar for judgment-debtor 
—Emuecution by assignee— Assignment, whether an 
‘adjustment? — Assignment whether should be certified 
to Court—Title of assignee, inquiry into, 





























| Per Abdur Rahim, J.—Where a decree is assigned 

by the decree-holder.to a person who holda tho decree 

benami for the jadgment-debtor, it is really an adjust- 

- ment of the degree, and the decree cannot be executed 

- by the assignee for he certify it to Court under 
- Order XXI, rule 2 of the Civil Procedure Code. 

In'sueh,a case itis not necessary to inquire irto 
the assignee's title. * G ` 


GENERAL INDEX, 


© such decree. 
. 
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The prohibition that an adjustment which is not 
certified shall not be recognised by the Court exe- 
cuting the decree ought not to be limited ip ecases 
where the decree is sought to be executed by the, 
decree-holder himself. . 

Rama Ayyan v. Srinivasa Pattar, 19 M. 230, Agr 
Bank v. Gripps, 8 M. 456 at p. 463, Monmohan Karmo- 
kar v. Dwarka Nath Karmokar, 12 O. L. J. 312; 7 Ind. 
Cas. 55, dissented from, : 

Per Sundara Aiyar, J.—Section 258, Civil Proce. 
dur® Code, 1882, has no application to an adjustment 
made with a person other than the judgment-debtor. 

The Court is bound to inquire into an assignee's 
title. < 

Scope of section 258, Civil Procedure Code, dis- 
cussed, woe 
, Rama Ayyan v. Srinivasa Pattar, 19. M. 230, fol. 
lowed. PoxNusAWMI NADAR v. LETCHMANAN OHETTIAR, 
10 M. L, T. 442; (1911) 2 M. W. N. 568 


—*— 0.21,r.11 745 
— O. 21, r. 16—XZzecu- 


tion of decree--Ássignee applying for emecution—~ 
Attachment before hearing judgment-debtor’s objection 
unlawful. 














* The assignee of a decree applied under rule 16, 


Order XXI, Civil Procedure Code, for notices to the 
transferor and the judgment-debtor.’ He applied at 
the same time for attachment by siezure of the goods 
of the judgment-debtor in his shop. On the same 
day, notices were issued by the Court and also 
a warrant of attachment. Before any, objection had 
been heard on the part of the judgment-debtor, the 
property was attached in his shop by the Sheriff's 
officer. Subsequently, the judgment-debtor filed. 
objections and after hearing them, the Court held 


bab the assignee was entitled te the gxecution of 


the decree against the judgment-debtor, 
As regards the proceedings in attachment, the 
lower Courts held that the violation of the provisions 


. of the Code was a mere irregularity and consequently 


. the attachment should not be set aside: 

Held, that as the objections of the judgment-debtor 
had not been heard, before the attachment was made, 
the attachment was unlawful and must be set aside.. 

The Legislature has provided in express terms 
that the decree should not be executed until thee 
objections have been heard. Attachment is one of 
the modes providedefor execution. KassuM Goonam 
Hussein VAZIR v. DAYABHAI AMARSI, 13 Bom, L. R. 


973 547 
———————-———— Q.21,r.18 205 
—_ —-O0.21,r.50 1006 
———— — — —À — 0. 2l, rr. 53, 54, 


89 —Decree jor ‘sale on foot of mortgage, whether 
immoveable property — Application to set aside sale of 


A decree for sale in enforcement of a mortgage is 
not immoveable property within the meaning of Order 
KAL of the Civil Procedure Code, 1908. SuBRANIv. 














Puran Sines, 8 A. L. J. 1327 924 
LIU RED S O.21,r. 54 924 
= O.21,.5,55 II 

— — 0. 21, rr. 57, 58, 


GO —— Ececution proceedings—Dismissal for defaujt 


31038 


Civil Procedure Code—(1908)—contd. _ 


. of decree-holder—Ceasing of attachment —Subsequent 
. - revwal of proceedings, if revives attachment to preju- 

dige gights of innocent third parties. 

Where execution proceedings are dismissed for 
* default of the décree-holders under Order XXI, rule 
57 of the Civil Procedure Code, the attachment of the 
judgment-debtor's “property ceases. And the revival 
of the exeoution proceedings does not operate as a re- 
vival of the attachment so as to prejudice the rights 
.of strangers who have in the interval acquired a title 

tothe property attached. . 

Zainwlabdiu v. Muhammad Asghar, 15 L A. 
12; 10 A. 166, Janakdhuri Lal v. Mohunt Gossain Lal, 
1 Ind. Cas, 871; 87 C. 107; 11 C. L. J. 254, 13 C. W. 
. N. 710, relied upon. PATRINGA KOER v. MADHABANAND 
Ram, 14 C. L. J. 476 6 


65 


a tetas eee unte Tie addi ee, 6. 21, Yr. 58 
ee 0.21,r. 60. 65 
| — M — tM a 2 I 5 F. 80— Power * 


of Judge to cancel existing endorsement to enable auc- 
tlon-purchaser of Government promissory-note to re- 
alise amount due. 


Under the provisions of rule 80 of Order XXT a 
Court is empowered to cancel a previous endorsement, 
‘with a view to enable the auction-purchaser to 
realise the amount of a promissory-note purchased 
by him at a Court sale. NETRAM v. MUDALIAR, 1915 


L. T. 188 
— ee 0. 21,r. 89. EE 


4 
EN WIRE REC O. 21, rr. 89, 92, 
0. 0. 48,1 r. 2 (])— Auction sale—Mortgagee’s right 
to pay amount of decree and Msts in order to release 
a house from attachment—Order allowing payment 
. and, release—Appeal—Jurisdiction — Foram—Reyj- 
sion—Or@er open to doubton a dificult question s 
law —Punjab Courts Act (XVIII of 1884), s. 70 (1) 
(a). è 
A mortgages of immoveable property is entitled to 
pay the amount of decree and costs in order to 
get the property released from attachment even 
_ after it is sold to the highest bidder and even if 
“the mortgage has taken place after attachment, . 
Aul Chan@ Dagdu v. Govind Gopal, 30 B. 575; 








e 8 Bom. L. R. 578, followed. 


Àn appeal lios under Order XXI, rule 92 and 
Order XLII, rule 2 ($) agaims an order of an 
executing Court refusing to receive the amount of 
decree and costs from such a mortgages ag is men- 
tioned above. 

In such a case the forum of appeal depends on 
the jurisdictional: value of the suit in which the dec- 
ree has been passed. abe 

The fact that an appellate order may be open 
io some doubt.on a q@estion of law of some diffi. 
culty, is no ground for interference in revision 
under section 70 (1) (a) of the Punjab Courts Act. 
"TBAEAR SINGH v. GURDIT SINGH, 178 P. W. R. 1911 

: 733 
— —— — CO, 2I, r. 90—Execu- 
tion oj decree—Bale— Application to set aside—ha- 
terial irregularity in publishing or conducting sale— 
Judgment: debtor owning share of Min Whole house 
80 


* sale” held by à Court”. iy execution of "a decree 
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Civil Procedure Sode- (1908) —contd.: 5, 


is not Hable to be set aside when no material- ir- 
regularity in publishing or conducting the same, is 
proved. 

Where a? judgment-debtor owned® $th of a “ko 
but the whole house was sold :fs his property: 

Held, that it could not be assumed that the ‘price 
realised was less than would have beer obtained had 
the proper share of the judgment-debtor beén 
specified in the proclamation of sale. NUR JAHAN 
Bream v, Rar GIRDHARI Lat, 222 P. L. R. 1911 572 


O.21,r.92 733, 


— 0. 22, r. & (3)—44- 
peal — Abatement— Death of one of two vepeegentatapés 
of the body of respondents—Joint decree—No applica- 
gion for tmpleadjng legal representative of deceased 

- made within siz months—Abatement of whole appeal 
—Plea of iynorance of death, . 














— 








In the case of a joint decree, “an appegl abates on 
‘the death of one of two representatives of the body 
of respondents, where no application is miade 
* within six months to have the legal representative of 
‘the degeased brought -on the record. 

Order XXII, rule 4 (3) of the Civil Procedurg Code, 
is imperative. Mere ignorance of the death of the 
deceased untilafter the expiry of the period of limi. 
tation cannot justify a departure from the rule, where 
"no fraudulent concealment of the death is set up. 
“Mir Nawas v. Hanpxo, 60 A R. 1911 871 
O. 22, r.58 411 











———— 0. 23, r. 1 — Withdraw. 
al of former suit on mortgage 323 
.25,r. I 538 

















VN Vi TT O. 30 and 0. 34, 
r. I—Suitrelating to firm pr operty —Mortgage— 
Service of summons on the Manager, whether sufi- 
cient.* o 

A mortgage suit by or.against a firm is on thé 


“same footing as other suits relating to properties 


D 


of the firm, and service of summons or notice on 
‘the Manager of the firm is service on all partners 
E ane firm. Harpwari Mar v. ATHERTON West 2: 
629 
TE, RÀ b. 33, r. I, 0. 25, 





Y. 1—Order for secur&y of cets— Beave to continue 
` * suit in forma pauperis granted before expiry of time 


for giving security—Order ceasing to operate in respect 
of aetecedent costs — Practice. 


An order to give Security for costs obtained in a 
„suit filed $n the ordinary course must cease to oper- 
ate as régards antecedent costs if leave is given to 
continue the guit as a pauper, provided the leave ja 
- granted! before the time limited for giving. securiby 
has ‘expired. 

Jetha Mulchand v. Gulrdj Jasrwp, 8 B? 577, fol- 
lowed. 3 

Wille v. St. John, (1910)1 Ch. 701; 72 L. J. Ch. 409; 
102 L. T. 617; 54 S.J. 457; 26 T. L. R. 405; Dee. d. 
- Elis v. Owens, (1842) 10 M. & W. 514, relied upon. 
Bat LAXMI v. HARJIWAN NATHU, 13 Box. L. R. 955.- 

i 538 
——— ——-—.O0. 33, gr. 5, C—Ap. 
plication to sue in forma pauperis— Government 

Pleader, right to cross-examine applicant’s witnesses 


— Government a party to MEME LL to pros. 


duce evidence. ° 


“aa 


Vot. XI] 


Civil Procedure Code— (1908 contd. 


“The Government Pleader is entitled to cross-examine ` 


the witnesses of £ person produced in support of his 
application for permission to sue asa paupem | 
“The Government Pledder is also entitled to produce 
evidence to oppose such application or to support his 
own application that the applicant is not a pauper. 
"Under rule 6, Order XXXIII, Civil Procedure Code, 
the Government is to be deemed to bea party to the 


proceedings in which is decided whether the appli- ` 


amb is a pauper or not. SECRETARY OF STATE v. 
*TAzIM-UN- -Nfssa, 8 A. L. J. 1148 741 
———————.Q0.33,r. 6 740 


——— — — — - 0, 33, qp. I2— Cii 

_ Procedure Cade (Act XIV of 1882), $. 412—Pawper 
sutt—-Settlement out of Court—Dismissal of swi? on 
parties’ application—No order about Court-fee— 
Government's remaly— New Code coming into force 
before remedy barred-—Right to apply under rule 12, 

* —Order under rule 12—Appeal—Limitation—Prac- 
tice. 

A suitinstituted in forma pauperis was settled by 
the parties out of Court. The Court dismissed the 
suit on their joint application throwing the costs on 
the parties. -But-the Court made no provisión for 
the Court-fee to which the Governmcnt was entitled, 
directing that there should be no order under section 
412 of the Code of Civil Provedure. The suit was 
dismissed in October 1908. Before ninety days had 
expired from the date of suit, the new Code of Civil 
Procedure came into force. Asthe previous decree 
dismissing the suit had been made without the know- ' 
ledge of Government, the Collector applied to the 
Court under: rule 12, Order XXXIIL The Judge- 
held that he had no jurisdiction tc pass a fresh order: 

' Held, (1) that the order passed by the Judge nnder 
rule 12 was an order under section 47 of the Code 
and was, consequently, appealable. * 

(2) that, although when the suit was dismissed, the 
only remedy open to Government was-to come up to. 
the High Court under its extraordinary jurisdiction, . 
yet, before the period prescribed for Government to 
avail itgelf of that remedy could expire, a new law of: 
procedure had come inte force. The right had. been, 
kept intact as it had been unfer the old law but a. 


* new remedy wis given and that was under rule 13, 


Order XXXII Therefore, ib was open to Government 
fo make an application and ask the Jadge to pass a 
proper order according to law. 

- Whenever a suit is dismissed, whether m the 
request of parties or not, it is the plaintifiwho i js the 
party defeated $nd he must be made tp payethe Court- 
fee to the Government. 

- Secretary of State v. Bhagirathibai, 31°B, 10; 8 Bom. 
L. R. 689, followed. SECRETARY OF STATE v. Narayan 


KASHIRAM SuxT, 13: Box. L. R. 636 29 
———————————.Q.34,r.I 155 

629 
suc TEE SEEK CLER SCR REESE. 0. 34, n.2 e 18 


ee — — 





——. O. 34, r. 6— Decree for 
, balance against ingolvent—Provincial Insolvency Act 
` (ZII of 1907), s. 16 (2) (5), 81 (1}—Secured creditor 

` Remedy fH balance. 


Where during the pendency of an action bya 
secured creditor, the defendant is aaa an insol. 
vent, the creditor can stil* proceed against the se- 
éurity under section 16 (5) of the Insolvency A Act, bub 


GENERAL INDEX. 
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Civil Procedure Code 1908) —contd. 


if the securily is insufficient to pay the amount dúo ` 


to him, he cannot obtain a decree for the pajance 
under O. XXXIV, r. 6. of the Civil Procedure Code, , 


thongh he can still prove for- the balance under sec- - 


tion 31 (1) of the Provincial Insolvency Act. 

A decree for the balance under Order XXXIV, rule 
6 is a “remedy” within the meaning of section 16 (2) 
of the Insolvency Act. 

Where the provisions of an Indian and English Act 
corfespond, the decisions of the English Courts may 
properly be referred to as guides to the construction 
of the Indian Act. 

, Barter & Co. v. Dubena & Co., 7 Q. B.D, 413; 60 L. 
J. Q. B. 527; 44 L. T. 596; 29 W. R. 622, referred to, 
MAMRAJ v. < BIRI Lar CHAKERVERTI, 8 A. L. J. 1241 


587 
——————————0.40,r. I 165 
; , 745 
arvo i tkm a 0. 40, r.3 780 


O. 43, r. I, Cl. (S)—Receiver, duty of—Ac- 
- counts, adjustment of —Right of parties to be heard — 


Receiver's power to incur expenditure without sanction? 


of Court—Transaction beneficial — Legal assistance, 
when Receiver is entitled to—Counsel of either party, 
when may be employed by Recewver—Solicitor— 
- Authority to represent client, if terminates with judg- 
ment—Receiver to be charged with interest for money 
properly kept in hand— Order of Court authorising 
expenditure, when conclusive—Receiver’s accounts 
when may be re-opened—Appeal—Directions in pass- 
ing accounts, 


“Ib is nob a complianae with either the letter or the 
spirit of rule 3 of Order X.L of the Code of 1908, merely 
to ascertain whether certain alleged payments are 

@upported by vouchers—it is the duty of #he Court to 
see whether all the disbursements are:payments pro- 
perly made in respect.of the estate by the Receiver. 


0.40, rr. 1, 3, 4, 


` Coomar Sattya Sankar Ghosal v. Range Golapmonea ` 


Debia, 6 C. W. N. 223, referred to. 

The duty of a Receiver is to keep his accounts and 
vouchers in such condition that they will be ready for 
examination at any time, 

When the accounts ofa Receiver come ‘up for 
adjustment he is entitled to be he&rd; all other 
interested parties are’ also entitled to notice and 
to be heard. 

A Receiver is bouhd to exercise the same degree of 
diligence in keeping down expenses and in caring for 
an estado i in his possession, as a prudent man would 
observe in connection with his own property under 
similar. circumstances.. Ordinarily, he will not 
be permitted without the sanction of the Court 
to incur any expenditure which will seriousl y dimi. 
nish the funds entrusted to. his charge. 

Where a Receiver has invested money without the 
previous ordemof Court, and the transaction is proved 
by him to have been beneficial to the parties in inter- 
est, he is entitled to be allowed credit.in his accounts 
for the amount thus invested. 

- Tempest v. Ord, (1816) 2 Mer. 55, relied upon, 

A Receiver is entitled to legalassistance in proper 
cases; and should-be allowed reasonable and proper fees 
in this behalf out of the funds, not onfy when the èm. 
ployment has be®n previously sanctioned by the Court 
but also when it was not previously authorised, if the 
expense has been incurred in the exercise of a sound 
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discretion. Such allowance will be made only for ser- 
vices requiring legal skill, but not for services which 
were rfo®in behalf of the interest represented by the 
Receiver or which were rendered in matters with which 
the estate in the Receiver’s hands had no concern, or 
in.which the interest only of the Receiver personally 
may be involved or for services, the necessity for 
which had been caused by the Receiver. Such al- 
lowances mast be carefully scrutinised, and if they 
are unnecessary or extravagant, they should be ,re- 
duced or disallowed altogether. Such allowances are in 
Sübstanceto be governed by the reasonable necessities 
in that regard, if the Receiver has properly discharged 
tlie duties which belong to him to perform, by the 
time necessarily spent in the administration, the grade 
of service required, the efficiency of thai rendered, 
the benefit to the trust, the fidelity displayed, and by 
all other circumstances throwing light on ‘the ques-' 
tion. | 

^A Receiver should nos emPloy the Counsel of 
either of the parties to the litigation in which he was- 
appointed, since their duty is to protect ihe interest 
of their respective clients and to watch the Receiver’s 
proceeding to the end that a favourable performance 
of his duties may be insured, they are not regarded 


as competent to act as Counsel for tho Receiver and e 


their undertaking to actin such a capacity might 
frequently cast upon them inconsistent and conflict- 
ing duties which could not be properly discharged by 
one and the same person, 

‘Digon v. Wilkinson, (1859) 4 Drew. 614 at page 619; 
4-DeG. & J. 508; 5 Jur. (x. s.) 1003; 7 W. R. 624, 
Moore v. O'Loghlin, (1879) 8 L. R. Ir. 405, Ryckman 
v, Parkins, (1836) 6 Paige 043 and Farwell v. G. W. 
Telegraph Co., (1896) 161 Ill. 528 at 613; 44 N. E. 891, 
relied upon. 

But this rule is limited in its application to case 
where the Réveiver is acting adversely to one of the 
parties to the litigation. 

> Smith v. New York Stage Co., (1864) 28 Howard oP. 
C. 377, followed. 

-The authority of-a Solicitor to represent his client 
does not necessarily terminate with the judgment in. 
the suit. 

. Lady De la Pole v. Dick, (1885) 29 Ch. D. 361; 54 L. 
J. Oh. 940; 52% L. T. 457; 33 W. R. 585 and Bag- 

eley v. Maple & Co., (1908) 27 T. L. R. 284,relied upon. 

A Receiver will mot be allowed to make interest for 
his own benefit upon funde in his hands, and will be 
answerable for interest upon the balances, 

. Lansdale v. Church, (1789-90) 3 Brown C. O. 41; 7 
Price 45 and Shaw v, Rhodes, (1826)2 Russ. 539, relied 
upon. 

s Receiver may, therefore, be charged with interest 
on moneys improperly retained by him, although he 
has passed his accounts, and all parties have express- 
ed themselves satisfied, amd, for this purpose, an in- 
quiry may be directed as to what money he has re-° 
ceived from time to time, and how long” he has kept 
it in his hands. 

* Fletcher v. Dodd, (1789) 1 Ves. Jur. 85, relied upon. 

If an order made after notice to all parties 
interested, authorising expenditure, has remained 
unimpeached, it is conclusive and the expenditure 
cannot be questioned on the Receiver's final account- 
ing. ` But if the order is made upon the ex parte ap- 
plication of the Receiver without notice to the in- 
forested parties, they are at liberty to contest its core 
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reciness üpon the Receiver's final accounting, and the 
Court may investigat and determine the correctness 
of all the Réceiver's accounts, notwithstanding that 
a partial report has been previeusly approved. 

A Receiver's accounts which have been filed and 
vouched before an examiner, can be re-opened on' the 
discovery of errors in them notwithstanding that thé 
Judge's certificate is attached. 

. Tn re Brown, (1887) 19 L. R. Ir. 428, referred to. 

And a Receiver may be surcharged on his agcounts 
notwithstanding that he has been dischanged. . 

: £n re Edwards, (1892) 31 L. R. Ir. 242, r@ferrad to. 

No appeal lies from directions given byea Code, 
in passing a Regeiver’s accounts, : 

` Keshobati v. Mc@yegor, 85 O. 568, 12 C. W. N. 648, 
follówed. MomiN1 MoHAN v. BARODA Kanta, M C. L. 




















J. 446 . . 80 
> — —— -0.40% r. 4 780 
e—————————.0.41,r.4* 605. 
gree *—_——O,.41, 7.5 "692 
———. 0.41, rr. I1,31— 
Appeat— Judgment —Dismissul without notic d 


‘A formal judgment is not necessary in the case of 
an appeal dismissed, under Order XLI, rule 11 of the ` 
Civil Procedure Code, 1908, without sending notice to 
the lower Court or to the respondent, 


Puttapa v. Yellappa, 6 Bom. L. R. 283, overruled, 


‘Rami Deka v. Brojo Nath Saikia, 26 0. 97; 1 ©, W, 
N. 692, dissented from, 


Samin Hasan v. Piran, 30 A. 319; A. W. N. (1908) 
115; 5 A. L. J. 300, followed. "TANAJI DAGDE v. SHAN- 
KAR SAKHARAN, 13 Box. L. R. 1002 564 


0. 41, r. 22— 
—Powers of Appellate Court. , PPM 
The original Court found in favour of defénilant 
oh the Ist issue, but against him onthe 2nd issue, 
and, therefore, decreed against him. On first appeal, 
the lower Appellate Court re-considered tfe Ist 
issue, and decided against defendant; it, thérefore, 


dismissed the,appeal. It was urged in second appeal . 


that the lower Appellate Court erred in law in going e 


behind the original Court's finding of fact on the 
Ist issue when there had been no cross objection or 
cross-appeal filed against such finding: 


Held, that this contention must fail, in view ofthe 
provisions gf Order XLI, rule 22, which allowed a 
respondent, to support a decree on any of the grounds 
decided against him by the Court below. 


. e 

‘Lala Gawé Sanker Lal v. Janki Pershad, 17 Y, A. 57; 
17 0. 809, followed. U Lu Garz,v. Ma Po Kin, 4 
Bur L. T. 209 ^ ". 20 
——*- O. 41, r. 25 — Revision 
— Material irregulavity — Omission by first Court to 

decide an important issue —Remand. $ 

Where a lower Appellate Court finds that the first 
Court ought to have framed an issue and given a 
decision thereon, ib should remand thg case to that 
Oourt for this purpose under Order XLI, rule 25. 
Kars KHAN v. SECRETARY of Srare, 121 P. W. R. 
1811; 223 P. L. R. 18011 53 


*'0.41,r.27 ` 332 














- ETRIRAJAMMAL, 10 M. L. T. 409 


Vol, XI] . 


— —— O1 41, r. 27— Appeal 
— Additional ovidenge, admission of —" Any other sub- 
stantial cawse"— Reasons for admitting evidence, 
omission of — Limitafion Act (XV of 1877), Sch. II, 








Art. B65— Mutual, open and current account, essential- 


requisites of—Evidence—Practice—A dmássion of ac- 
count without allowing other party occasion for re- 
buttal. 

Per Phillips, J., confirming the decree of the lower 
Court: 

. Where $n the oral evidence there is some ground 
for supposing that an account between the parties 
yeas a mutual, open and current account, but the 
question is not raised before the firs Court because 
there has been no plea of limita¢ion, the AppeWate 


Court is jastified, when the plea is raised before. 


him, in thinkirfg ghat the “absence of a document, 
which would confér or rebut the oral evidence, is 
such an ifherent lacuna in the evidence as would 
justify its admission in appeal.  , 

The reasons for admitting additional evidence 
in appeal need not be separately recorded, when 
they, are apparent in the judgment. * 

The fact that the expenditure is shown in one ac- 
count and the receipts in a separate account does 
not alter the nature of the account, when in the 
former account the transactions inthe latter have 
been periodically brought to account and a balance 
struck; nor doesit make any difference that the 
balance has always been in favour of one party. It is 
sufficient for the application of article 85 of the Limit- 
ation Act that there should be reciprocal dealings. 

Velu Pillai v. Ghose Mahomed, 17 M. 298, followed. 

Per Abdur Rahim, J.,contra.—Order XLI, rule 27, 
Civil Procedure Code, would not cover a case where 
the evidence on record suggests to the Appellate Court 
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If in a suit one or other of the plaintiffs is entitled 
to the property by succession, the suit should pot be 
dismissed because one of the plaintiffs alone has failed 
to make out a title, particularly when as a result o 
the dismissal of thé suit, the right of the co-plaintiffs , 
would be barred. Insucha case the Appellate Court 
should act under the provisions of Order XLI, 




















rule 83. RAVANESHWAR PRASAD SINGH 1. CHANDI 
Prasap SinGH, 38 C. 721 931 
——— — 0.43, r. I—Construc- 
tion 624 
SS o — —S O. 43, r. I (S) 745, 
780 
—— ——— ——— —— O. 43, r. 1 (w) 246 
———— ——————0.43,r.2(i 733 

—— ae 0. 45, Yr. I3 m 
— ———— — 0. 47, v. 7 624 
246 

——— Sch.1, O.23,r. 3 
372 
L— ————— Sch. II, para. I, 
scope of : 372 
Se t Sch. II, para. 17, 

scope of 





372 

-——- —— —- Sch. II, para. 21 
269 
Sch. Il, para. 21 
(I1) —Arbitration without intervention of Cowrt—Dutyu 
of Court before filing award—“Matter,” meaning of 
—Real difference between parties—Arbitration Act 
(IX of 1899), Sch. II, Form ILI—Reference of future 

differences —Jurisdition — Cause of action. 

In the case of an arbitration withoutthe intervon- 
tion of the Court under paragraph 21 (1) of Schedule 


—— —Ó—M 








a certain plea which one of the gartfes might 9" II, Civil Procedure Code, 1908, the Qourt should, 


have relied on but did not and it proceeds to 
take additional evidence on that view. It is not 
necessary to enable the Appellate Court to pronounce 
judgment. The words ‘any other substantial cause’ 
in the rule are not to be understood in a wide and un- 
restricted sense, bnt as referring to the samo class of 
cases as the one specifically samed. The legitimate 
occasion for «ts application is where on looking into 
the evidence, as ib stands, some inherent lacune or 
defect becomes evident. g 

Kessowji Issur v. Great Indian Peninsula , Railway 
Co, 31 B. 38!; 11 C. W.N. 721; 6 C. L. J. 5; 4A. L. 
J. 461; 2 M. L. T. 436; 9 Bom. L, R. 671; 17 M. D. J. 
347, followed. a * 

To bring a case within Article 85 off the Limit- 
ation Act, itis not sufficient that there is an gpen 
and current account, or that the entries slow debit 
and orgdit. The essential requisite of that Article 
is that there should be reciprocal demands. 

Accounts should not be edmitted as open, current 
and mutual accounts kept in the ordinary course of 
business where the other party is not allowed to 
show that the accounts were not kept in the ordi- 
nary course of busiaess, or to prove facts which would 
negative the inference that there was a mutual, 
open and cusrent account between the parties or to 
impeach the correctness of entries. SUBBA NAIDU v. 
673 
0.44, r. 31 564 
m 0.41, r. 33 — Appel- 
late Court, power of, to make order to do justice. 





before passing a decree in terms of the award, be 
satisfied that there was a bona fide reference due 
tà a real difference between the parties. 

Re Carus- Wilson and Greens, (1887) L. R, 18 Q. D. 
D. 7; 55 L. T. 854; 85 W. R. 43; 56 L. J. Q. B. 530; 
Re Hopper, (1867) L R. 2 Q. B. 367; 8 B. & S. 100; 36 
L.J.Q. B. 97; 16 L. T. 566; 15 W. R. 443; Collins v. 
Collins, (1859). 28 L. J. Ch. 184; 26 Beav. 306; 5 Jur. 
(N. s.) 80; 7 W. R, 115; Bos v. Helsham, (1866) 2 
Exch. 72; 4 H. & C. 642: 36 L. J. Ex. 20; 16 L. T. 481? 
15 W. R.259; Re Dawdy, (1855) 15 Q. B. D. 426; 54 
L. J. Q. B. 574; 53*L. T. 800, relied upon. 

The word “matter” in paragragh 20 (1), Sehedule 


‘Il, is no wider than the expression “matter in difer- 


ence” used in paragraph 1 of the same Schedule. 

Per Pratt, J, C.—Although, by a submission under 
the ,Arbitration Act, parties may agree to refer 
future differenceg to arbitration, yet Form III, Sche- 
dule II of the Act makes it clear that no actual refer- 
ence can be made until subh differences have arisen 
and unless they are still subsisting. 

A party has no right of recourse to a Court of 
law unless his plaint discloses a cause of action, 
that is, an averment that a right of his has been 
infringed or denied by the defendants, 

Kowasji v. Hormasji, 6 Bom. L. R. 782and Wake v. 
Conyers, 1 W. and T. L. 0.782; 1 Eden. 331; 2 Cox. 
360, relied upon.  DiPCHAND v. SAHIBDINO, 5 S. L. R. 
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m ch. II, s. 15 (1) 
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e Jor issue of Commission—Duty of Court. 


It is the duty of Court to issue commissions for the 
examination of witnesses at the instance of parties 
if the conditions entitling them to such commissions 
are fulfilled, irrespective of whether the party pray- 
ing for it will be ultimately benefitted thereby. 

Hurree Das Bysack v. Meer Mozzam Husain, 15 WV. 
R. 447, referred to. VIDYA PURNA THIRTHA SWAMI v. 
SEEBTHAMMA AND SuBRAYA, 21 M. L. J. 389 74 


Common Law of England is applicable 
to Parsis in Bombay 554 


Companies Act (VI of 1882), ss. 6I, 
149, 150, I5] —Company in liquidation — Un- 
paid call made for price of shares before winding up— 
Contribution — Debt—Summary action, right to re- 
. cover by. > * 

Section 151 of the Companies Act is not confined 
to original calls but includes unpaid calls made be- 
fore the winding-up as well as those made after the 
winding-up. 

A claim forthe recovery of the balance due on 
account of the price of shares purchased, for which 
a call has been made before the Company goes 
into liquidation but has not been answered by 
payment, is enforceable by a summary action under the 
Companies Act onthe motion of the Official Liquidator. 

Sorabji Jamsetji v. Ishwardas Jugjiwandas Store, 20 
B. 654; In re Whitehouse & Co., (1897) 9 Ch. D. 595; 
47 L. J. Ch. 801; 39 L. 1. 415; 27 W. R. 181, followed. 
DznnHi WoonrEN Mints Co. Lp. v. DURGA Persian, 67 
P. R. 1911 vet 958 


S. 74—Complaint—Failure of com- 
pany —Diragtor to file accounts —Misappropriation— 
Falsification of accounts—Jurisdiction— Practice— 
Discretion. 





e 
[* A Magistrate has jurisdiction to entertain a com. 
plaint against a Director of a company for a failure 
to comply with the provisions of section 74 of the 
Companies Act, and for misappropriation of money 
or falsification of accounts. 

But, ordinari]y, a: Magistrate should be chary of 
proceeding on a complaint of this kind except after 
reference to the Registrar of the Joint Stock Com- 
panies, or ou the complaint of yesponsible persons. 
SIDHESHWAR Gnosx v. EMPEROR, 8 A. L. J. 1260 O72 


— —— $$. 149, 150, IBI . 958 


Company in liquidation—Unpaid call made for 
price of shares before winding up— Contribution — 
Debt—Summary action, right to recover by 958 


* 

- Transfer of shaves— Conflict. between two 
claimants— Priority— ffegistration of transfer—Power e 
of Directors to order registration afterenmproval. 
Where the Articles of Association of a Company 

provide that the transferor shall be deemed to 

remain the holder of the shares until the name of 
the transferee is entered in the register books of 
tho Company and no transfer shali be registered 
unless the Directors approve of this transferee, 
then, as betwe@n two persons claiming title to shares 
in the Company which aye rgistertd in the name 
of a third party, the title prior in date prevails, unless 
1e claimant second in point of time can show 











* 
1042. INDIAN CASES. * a . [1911 
"Clog on the equity of redemption. See Mortcsce Company —conold. pce D PUE 
oe that as_between himself and tho C before” 
Co ission, disué of —Benefit to party praying at a8_between imáelt an Q ompany, etore 


the Company received notice of the claém of the first 
claimant, Mb, the second claimgnt, has acquired the 
full status of a share-holder; or, ab any rate, that all 
formalities have been complied with, and that no- 
thing more than some purely ministerial act remains. 
to be done by the Company, whick, as between the 
Company and the second claimant, the Company 
could not have refused to do forthwith; so that ns. 
between himself and the Company, he may be said to” 
have acquired a present, absolute, unconditgonal right 
to have the transfer registered, before the Company 
was informed of the existence of the earlier title: 

A. transferee 8f shares in the Company, even under: 
a transfer right on* every point of law, cannot say 
as against the Company,that he becomes a share- 
holder immediately on the execuijon cf the transfer; 
or that the Company immediately on the gending in 
fhe transfer had only to perform a ministerial act. 

Moore v. North-Western Bank, (1891) 2 Ch. 599; 
60 L. J. Ch. 627; 64 L. T. 456; 40 W. R. 93, followed. 
R. D. Sequna v. Tae NATIONAL BANK OF INDIA, LTD., 
18 Box. E R. 998 581 


Compensation. 


Seé ORIMINAL PROCEDURE, 
CODE, s. 250. 




















—— —House within Cantonment— 

Right in house—Resumption by Government I 17 
——— Liability of carrier 596 
— -Mortgage— Partition — Substi- 

tution of inferior land 407 


vom inte See CRIMINAL Pmocgpung Cope, 
s. 4 (h). 


Compromise. See Crvi PnocEpUsE Cops, 


% 1882, s. 499; CoxsENT-DECREE. 








beyond scope of suit—Validit 
464 


Deocree— Construction 334 


Decree against limited female 
owner—How far birding on reversioner *123 


— Misr party—Sanction of Court 
not obtained in manner prescriked by«Inw— Minor's 
lenefit— Res judicata 


























——Registration 


109 


afecting immoveable property not 
in swit—Non-registration, effect of— Registration Act 
(III of 1877), ss. 17 and 49. $ : 
In a former ‘suit between the same parties, a 
compromise evas entered into settling that the 
lands then Sued for and those which formed the 
subject-matter of the present, suit should be,livided 
between the parties. The agreement of comprbmise 
was not registered undereAct III of 1877: i 
Held, that the compromise could not affect the title 
to the lands not comprised in the former suit and 
not embodied in the decree therein. | 
A mere recital in the proceedings of a Court or 
inclusion in pleagings put before a Court will not 
come within the terms of clause 2 of sewtion 17 of the 
Registration Act III of 1877., . 
Bindesri Naick v. Ganga Saran Sahu, 20 A. 171; 
25 I. A. 9; 2 C. W,N. 129; Pranal Anni v. Lakshmi 
Anni, 22 M. 508; 26 I. A. 101; 3 C. W. N. 485, ex- 
plained, : 





è B 
. 


Yol. Xit] 


"A e- 
Compromise—coneid, T: 

Natesa Chetty v. Vengu Nachiar, 38 M.102; 6 M. L. 
"UT. 313 38 Ind. Cas. 701; Rqghubans Mani Singh v. 
Mahabir Singh, 28 4.78; A. W. W. (1903) 195; 2 A. D. 
J. 564, dissenteg frome 


Muthayya v. Venkatratnam, 25 M, “563; Patha 


' Muthammal v. Esup Rowther, 29 M. 365; Kashi Kunbi 


v. Sumer Kunbi, 32 A. 206; 5 Ind. Cas. 234; 7 A. L. J. 
206; Sadur-ud-din Ahmed v. Chajju, 31 A. 13; 1 
Ind. Cas. 558; (1908) A. W. N. 264; 5 A. L. J. 717; 
Birbhadranath v. Kalpatru Panda, 1C. L.J. 388; 
Kali Charan Ghosal v. Ramchandra Mandal, 30 C. 783; 
and Gurdeo Singh v. Chandrika Singh, 36 C. 193; 1 
Ind. Cas. 913; 5 C. L. J. 611, followed. 

Jassimuddin Bishwas v. Bhuban Jelini, 34 C. 456, 


- detinguished. 


The non-registration of a compulsofily registrable 


“ document leads to ‘two consequeftces; one thaé it 


4 decree or order would constitute the matters com. 


^ 


cannot be received as evidence of any transaction 
affecting immoteaple property; and the other, that it 
cannot affect any Immoveable property comprised 
therein. * 

If a razinama has been passed ingo a decree or 
order by a Court, then under clause (t) of section 17, 
it is exempted from compulsory registration and the 


prised therein as res judicata between the parties to 
the litigation. 


The entry of an unregistered but compulsorily 


. registrable agreement in a decree or order of Court 


. of the two 


» 


i 


would be relevant to prove the agreement. 

But this circumstance would only get rid of one 
consequences of non-registration laid 
down in section 49, viz., the inadmissibility of tho 
document in evidence. . 

Such an entry would be primary and not secondary - 
evidence of the facts contained in it. 

Byathamma v. Avulla, 15 M. 19 at p. 23; Thama v. 


Singh,9 ©. 586, relied upon. RAOULA Parti CHELA- 
MANNA v. Raouna PARTI Rama Row, 10 M. L. T. 232; 
21 M. L. J. 870; (1911) 2 M. W. N. 265 317 


Compromise~deed—Construction—Rule of . 
interpretation 413 


Confession of co-accused— Corroboration 650 


a ——— of co-accusefl pleading guilty—Ad- 
missibility again&t remaining accused 87 
. 











recorded by Magistrate taking part ' 
in investigation —A dmissibility 9 
——— Admission of Quilt—Statements made 


: by accused to Zaildar on promise of benefit —Evidence 
Act (I of 1872), s. 24. . 


Admissions made by an accused to s Zaildar arg not . 
admissible in evidence when it appears fhat®the Zail- 
dar cagtioned the acqused before they made their 
statéments that they would get some benefit from. 
Government if they spoke the truth. MUTSADDI V. - 
Emperor, 221 P. L, R. 1911 642 











T ; made by co-accused pleading guilty — 
Admissibility against other accused —Evidence Act (T. 
of 1872),.s. 30—Óriminal Procedure Code (Act V of 
4898), s. 271. . 


Where one of seveyal accused persons pleads 
guilty and the Court accepts the plea, though not in 


express terms at the moment tke plea is putin, ‘a 
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Byath - R. 1911 Cr. 
' Kondam, 16 M: 878; Parbutty Dassi v. PurnoChunder «^ $ 


e Consent decree. 
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confession made by such persons is inadmissible as 
against the other accused. s 
Subrahmania Ayyar v. King-Emperor, 25 M. 61 at p. 69 
(P. C.), Queen-Empress v. Pahuji, 19 B. 195p Queen- 
Empress v. Chinna Paruchi, 23 M. 151, Piara Singh v.e 
Queen-Empress, 11 P. R. 1900 Cr., followed. KANBAYA 


-v. EMPEROR, 16 P. R. 1911 Cr. 





Confession to Zaildar or Lambardar in 
consequence of promise—Confession to third person 
in immediate presence of Police—Admissibility — 
Jévidence— Confession to Magistrate after extra-judi- 
cialconfession made under inducement previous day— 
Retraction before Committing Magistrate—Yalue of 
confession—Evidence Act (I of 1872), ss. 24, 25. 


' As a Zadar or a Lambardar is an official whose duty 


it is to help the Police in the investigation of offences, 
a promise made by him is a promise made by a 


- person in authority within the meaning of section 24 


of the Evidence Act. A confession made to a Zaildar 
or a Lambardar in corflequence of a promise made by 
him that tho accused would get off if ho confessed, is 
inadmissible in evidence. 

A confession made to a Zaildar or a Lombardar, in 


- the immediate presence of the Police, is inadmissible 


in evidence. 

Where extra-judicial confessions were made by 
two boys, who were either cajoled or frightened into 
making these confessions, and next day the same 
confessions were made by the boys toa Magistrate 
but were promptly retracted when the two youths 
appeared before the Committing Magistrate: Held, 
that the confessions were insufficient io establish a 
case against the youths and to prove the’ guilt of 


, persons who wore accused jointly with the youths. 


Kuras ALI v. Enrere, 14 P. R 1911 Cr.; 42 P. W. 
` 973 


See COMPROMÒSE. 





——— Decree against Hindu widow 
«Whether binding on reversioner— Compromise 
beyond scope of suit 








Relief granted, whether ves 
judicata 535 


Consideration—Family settlement 140 


—— Suretyship—¥orbearance to 
sue at defendant’s request 











w——~ Void deed cannot be oon- 
sideration 


Construction of award. 
——. of deed. See Dern. 
— ——— —— —Gift or Will 225 
— —-—L-—. of decree — Compromise 
334 


See ÀWARD. 











deeree 


— e- of document—Anumati- 
patra —Simultaneous or successive adoption 460 





——— Kowl for ninety-nine years 

Agricultural lease—Right to build not leased by 

Government—Government’s right to levy extra 

assessment in respect of building —Grantee’s powers 
e 


—— .-*— ——--~, Value of precedents 378 


joss 
Construction-— contd. 


Deed or Will—A deed wm 
jfoxm cannot be treated as a Will, eacept under special 
cirgumstances—Appointment of a hukdar under a 
deed*irrevocable. 











Where, by a registered deed, A. settled certain 
immoveable property on charitable trusts and ap- 
pointed himself as hukdar for life and provided that 
after his death, his grandson, B., should succeed him 
-as hukdar and so on: 

. Held, that the grandson, B., acquired under the 
“deed a vested right to the trusteeship, which “took 
, effect in possession at the death of the settlor; and 
-the settlor had no power to revoke the appoint- 
ment of B. before his death. 

It is well settled that if an instrument is a deed in 
form, in order to hold it testamentary or in the 
nature of a Will, there must be something very 
special in the case, and that, unless there are circum- 
stances which compel the Court to treat an instru- 


ment in the form of a deó& as a Will the Court * 


will not do so. 

Patch v. Shore, 2 Dr. & Sm. 589; 32 L.J. Ch. 185; 
9 Jur. (N. 8.) 08; 11 W. R. 142; 7 L, T. 554; IN. R. 
187, relied upon. MAHADEVA IYER v. SANKARA SUBBA- 
MANIA IYER, (1911) 2 M. W. N. 382 


Partition 





deed—Forfeituré 
clause, 


A partition deed between A. and B. provided 
as regards certain land, the usufruct of which was 
set apart for the maintenance of their mother, that, 
“having defrayed the expenses of her funeral cere- 
monies, we shall divide the above mentioned land 
equally between us. The land of the person that does 


nob contribute to the said funeral expenses, shall be , 


enjoyed by the person who contributes and performs". 
A, did not so contribute, but subsequently offered to 


pay his shage of the expenses and sued to recover 


his share of the land. B, objected that the plaintiff 
did not obtain a title toa share since he did not 


, contribute to the funeral expenses: 


Held (Per Sundara Aiyar, J.) that the clause above- 
mentioned in the partition-deed did not operate as a 
condition precedent to the vesting of A.’s title, bud 
was only a clause of forfeiture, and that since A. now 
offered to contribute, the forfeiture clause would not 
take effect. * 

The words “if either of them does not contribute" 
must be understood to mean “if either of them refuse 
to contribute.” s y 

Per Ayling, J.—The meaning of the above clause is 
that if either party fails to contribute to the expenses 
at the time of the funeral, he should not be entitled 
to claim delivery to himself of any portion of the land 
until he has so contributed. Till he does go, the 
person who has borne the expenses must remain in 
enjoyment. Viswanatga IYER v. VENEATRAMA IYER, 
10 M, b. T. 276 256 


— —— Promissory note, test of— 
Document containing an unconditional undertaking 
to pay and described as a pro-note, is a promissory- 
note. 

Where a document begins by saying that it is a 
promissory-note, and where its executant agreed 
thereby to pay on demand a sum of money for the 
price of cloths purchased by him frem the promisee, 
he document is a promisfory-note, 
e. 





: INDIAN CASES. 


1911 


Construction —concld. 


The question whether an instrument is a pro- 
missory-note or nof fhould be judged by the words 
used. ] i 

To be,8* promissory-note, the inStrument must 
contain in words an uncondftional undertaking to 
pay asum of money. A mere acknowledgment of 
receipt of money or of indebtedness and an ad- 
mission that the executant is accountable to the 
other party, will not constitute the documenta pro- 
missory-note. 

Tirupathi Goundan v. Rama Reddi, 21 M. 49; Govind 
v. Bulwant Rao, 22 B. 986; Horne v. «Redjearn, 4 
Beng. (N. C.) 433; 6 Scott. 260; 7 L.J.€. P. 214; 2 
Jur. 376; White v. North, 3 Exch. Reports 689; 18&L. 
J. Ex. 376, referred to. : i 

Morris v. Lee, Boyl. Bills 397, relied upon. KARU- 
THAPPA RowrHaN v. Bava MorDEEN SAnrs, (1011) 2 
M. W. N. 380; 10 M. L. P. 531 » 542 
— — — —— Will òr gift—Jntention of 

the executant. t. 

A few words used loosely in a document should not 
be so interpreted as to alter the obvious intention of 
the exgcutant. Where s person executes a deed 
disposing of all his property, regarding himself aa 
good as dead at the time of the execntion, the obvious 
intention is that the document should operate as a 
post mortem disposition of the property, although the 
document says that that all the properties and docu- 
ments have been handed over to the devisee and shat 
right and title have accrued to him. In re KARADI 
VEERABHADRAPPA, (1911) 2 M. W.N. 201 


— of grant 
—— —— of Kabuliyat. 


LIYAT. 


727 


See KABU» 

















— of lease. See LEASE. 

of mortgage—Covenant to 
pay interest from year to year 42 
— of mortgage-decree. * 
See MoRTGAGE-DECREE. -- 
— of mortgage-deed—Lease 
to mortgagee—One transaction < 382 
— of promissory-nóÓte. See 
PROMISSORY-NOTE. 9 P 


— of sale cartificate 389e 
— of Wajib-ul-arz. SeePnz- 
































-——— 
EMPTION. 


Contempt of Court- Contempt of Munsif's 
Court—High Couft — Jurisdiction — Commof Law 


Jurisdiation— Charter Act (24 EA 25 Vic. O. 104), 
s. 16. e z 





In dealing with cases of the contempt of the lawa , 


Íflautjoriéy of the Civil and Criminal Courts sub. 
ordinate to à High Court, the High Court possesses 
the same jurisdiction as the dìd Court of King’s Bench 
in England but no suqh jurisdiction has been cons 
ferred on the High Court by virtue of section 15 of tha 
Charter Act. 

Ring v. Parke, (1903) 2 K. B. 482; 72 L. J. K. 
B. 839; 89 L. T. 489; 52W. R. 215: 67 J.P. 421; King v. 
Davies, (1906) 1K B.82;75 L. J. K. B. 104; 93 L. T. 
772; 54 W. R. 107; 22 T. L. R. 97, relied upon. * 

Surendranath Banerjee's case, 10 C. 109; Hugsonbhoy 
v. Oowasjee Jehangir Jasa *Walla, 7 B. 1, referred to. 
In the matter of K. VENKAT Row, lst GRADE PLEADER, 
PRACTISING AT BELLARY, 20 M. L. T. 209 293 


Vol. Xi} 


. 
Contract. Se Jornt Contract. ° 
: 5 failure to comply with the terms of— 

Reasonable time for the exegution of order— Damages, 

liability to pay. ` . 

Where it wag a pax of the contract between A. and 
B. that A. must give to B. reasonable fime to fulfil 
the order placed with him, having regard to the 
exigencies of B.’s business and the state of his stock 
ab the date of the order, and ib was found that the 
order was given too late: Held, thas B. was not liable 
to pay damages for not carrying out the terms of the 
contract. Coronation Cvyong Co, Lucknow v, PNEU- 
matic Tyre Co. Lrp., BOMBAY . 33 


—8s—— Beneficiary under contract can enforce 


Contract Act (IX of 1872), s. 43 Joint 
: 5 499 


contract —Agreement to the contrary 


S. 45—Right of some of the 
lessees to ehifoyco specific performance of the whole 
contragt e 85 























——~ S, 69—Contribution against ea 
trustee 3 





S, 7O—Right of indemnity out 
. 335 


S. 83 * 662 


-_ S. B85—Transfer of ownership of 
moveable property when sold along with immoveable. e 


of trust éstate 





Section 85 of the Contract Act covers all agree- 
ments ior the sale of property part of which is 
moveablé and part immoveableand cannot be read 


‘as if it were worded “for the sale of connected 





moveable and immoveable property.” Maune Paw v. 
-Maune San U, 4 Bur, L. T. 127 805 
——— s. 9r 662 





GR UE S. IOS —Purchase of property from 

ostensible owner in “good faith "— Meaning of “ good 
faith "— Honest purchase without, maling prop@ 
inquiries—Award of damages when noi claimed by 
plaintif—Pleadings. 


The expression “good faith ” is not defined in the 
Contract Act, and the definition in clause 3 of the 


, Gengral Clauses Act, 1897, does not expressly apply 


to the term as used in the Contract Act. ‘I'he 
definition of “ gcod faith," 4 is genefally understood 
in Civil Law an8 which may, therefore, be taken 


, as a practicul guide in construing the expressién in 


the Contract Act, is that nothing is said to be done 
in “good faith” which is done without due care and 


* caution; that is, the care ande caution expected of a 
, man of ordinary prudence. 


An hones? purchase, made parelégely, without 
making proper inquiries, cannot be said to have been 
made “in good faith" so as to contey a good title. 

An award of damages for which no clafn is made 
by, the plaintiff and. without affording the defendant 
an opportunity to meet such a claim, is illegal. 
Maune AUNG PU v. Maun S1 Maune, 4 Bug. L. R 
128 809 


——— — —— S. 114 —Contract, breach ' of- - 
Supply of sleepers—Agreement that “passing” by 

e vendor to be final—Meaning of “ passing "—What 
persons gre to “pase” them. 

The defendants cqntracted with the plaintiff to 
supply him with sleepers which he had agreed to 
supply to the Madras Railway Gornpany. The defend. 

. 


GENERAL INDEX. 
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Contract Act -concld. 


ants were informed of the purpose for which jhe 
sleepers were required. There was a clause in the 
agreement between the parties that the pissing 
of the sleepers by the defendants would be final as 
regards both measurement and quality.@& large e 
quantity of the sleepers supplied by the defendants 
was rejected by the Railway Company and the 
plaintiff sued for damages for breach of contract. 
The defendants relied upon the clause in defence: 

Held, that the clause could not mean that the defend- 
ants were entitled to deliver under the contract 
ary kind of sleepers they chose, that it must have been 
contemplated that there was some standard with * 
which the sleepers should be compared, and that 
the right conferred upon the defendants amounted 
merely to the right to determine by and through 
the skilled and experienced persons whom they should 
necessarily employ for the purpose, acting honestly 
and impartially according to the best of their judg- 
ment, whether the goods supplied were in conformity 
with the requirements of the contract under which 
they were so suppliffa. 

The defendants employed two persons to pass. 
the sleepers. One of them had not skill and 
experience sufficient for the work, and none of them 
was ever supplied with the materials necessary to 
enable him to do it. They were not informed what 


“were the terms of the plaintiff’s contract with the 


defendants: 

Held, that these two persons never approached 
the question they had to determine, namely, the 
conformity of the goods supplied with the contract 
under which they were supplied, that they never 
applied their minds to this, and that, therefore, there 
was not any passing of the sleepers within the meaning 
of the contract, Tg Boxsax Burma Trapine Cor. 
PORATION Lp.v. AGA Manomep, 16 O. W.N. 981; 
(1911) 2 M. W. N. 111; 10 M. L. T. 150; 13 Bom. L. 
R. 813 ; 14 C. L. J. 826; 8 A. L. 7.1208 ; 21 M. L. J, 
1110; 34 M. 463 (^ 44P. C. 


Contribution, suit for— Debt incurred by temple 
Trustee for benefit of temple—Decree against Trustee 
and others —Payment by Trustee of his share of the 
decree debt~ Resignation by Trustee—Right to in- 
demnity out of trust estate—-Contract Act (IX of 
1872), ss. 69, 70. 


A temple Trustee borrowed money for the benefit 
of the temple on pro-notes, on which a decree was 
obtained against him and other Trustees. The Trustee 
paid his share ofthe decree amount outof his own 
pocket. He had previously resigned the Trusteeship. 
He then sued the trust for the recovery of the amount 
paid by him: 


Held, that though sections 69 and 70 of the Contract’ 
Afi, 1872, did not apply to the case, the plaintiff 
wasentitled t$ indemnify himself from the Trust 
estate. e 


Peary Mohun Mukerjee v. Narendra Nath Mukerjee, 
87 C. 229; 5 Ind. Cas. 404; 140. W. N. 261; 7 A. I. 
J. 125,7 M. L. T. 63; 11 C. L. J. 220; 12 Bom. L. R. 
257 ; 20 M. L. J. 171, relied upon, SEETHARAMA IYER 
v. MARUGAYYA - 335 


s suit for—Sale —Failure of consider. 
ütion—Payment of money by oneef the persons jointly 
benefited—sProportiongte liability. 








| 
1046. 
Contribution -—oconcld, - 


- "One M., maternal grandmother of the plaintiffs, 
sold certain property without authority to J. J., who 
. was sf the time head and Manager of a joint Hindu 
family, of which the plaintiffs and the defendant were 


e also mtuebers, sold the property to B. In the sale- 


:deod he covenanted to indemnify the vendee against 
-any loss, and at the same time executed a separate 
. deed of agreementin favour of B, whereby he hypothe- 
cated, charged and made liable for the aforesaid debt, 
. the said property until the minors who were interest- 
ed iu the property might attain majority. The plain- 
tiffs, after attaining majority, sued B. for recovery,of 
the property on the ground that M. had no authority 
to make the transfer to J. The Court decreed their 
claim on the condition that they should pay the 
money which B. had advanced to J. as consideration 
of the sale and of which the plaintiffs as members of 
- the joint Hindu family hadbenefited. The plaintiffs 
. paid the money to B.and instituted this suit for 
contribution as against the defendant who also had 
been benefited from the money: 
Held, that the plaintiffs we® entitled to recover 
the proportionate amount from the defendant. 
. Held, further, thatthe failure of consideration for the 
; gale of the property to B. by J. created a money liabi- 
: lity which was as good asa debt and the property, 
which. was in the hands of J. and a portion of which 
- had passed to the, defendant could not escape pro- 
portionate liability therefor, BakHT BAHADUR a. 


INDER SAHAI, 8 A. L. J. 886 . 105 . 
Co-sharer. See JOINT PROPERTY, ; 

Costs, security for 538 

C Discretion — Appeal— Power of Appeal Court to 





interfere with order re costs. «> 5^ 


" "Appellate Courts in India hse the fullest power 

` and the widest discretion to alter, vary or reverse 

` any portion of a decree under appeal including the 
ortion that éeals with costs. 

^" An Appeal Court will interfere with an order as to 


. costs if it is satisfied that the lower Court has ngt 


exercised its discretion. 


It is the settled practice of Appeal Courts never - 


. to interfere with the Judge below in his order as to 
e - costs, unless the order offends against some well 


recognized principle or unless the Appeal Court 
feels that it would be unjust to the party against 


* whom it is madh, if the order is allowed to stand. 


' 687; 81 L. T. 284 48 
7 Bai Kasi, 16 B. 676, Khushal v. Bunamchand, 22 B. 


Bew v. Bew, (1899) 2 Oh. 467, at p. 472, 68 L. J. Ch. 
W. R. 124; Ranchordas v. 


* 364, Parshram Bhawoo v. Dorabji Pestonji, 2 Bom. 
` qx, R. 254, followed. AnMEpBHAI v. DinsHaw, 13 
e Bom, L. R. 1061 813 
M 


H 





.wife payable by husband-— Hwsband's liability to 
avife's Solicitors-Üosis as between Attorney amd 
Olient— Costs not limited to amount paid into Court 
or secured by husband —Solicitor's duty to recover 
costs from husband in the first insidmce—Parsis — 
Common law of England applicable to Parsis —Parsi 


Marriage and Divorce Act (XXV of 1865), s. 81, scope ` 


of—Table of fees framed by High Cour't—Costs bet- 
ween party and party. 


The Common Law of England applies to the Parsis 
who inhabit the town and island of Bombay. 
Naorojt v. Rogers, 4 B. H.C, R. 1, followed, 


INDIAN CASES. 


Suits for dissolution of marriage—Costs of . 


[ioii 
Costs—eoncld. i 


Under the Common Law of England, the wife is 
entitled to pledge her husband's eredit and defend 
herself at his costs in afy action that he may file 
against her for dissolution of hig marriage with her. 

The foundation for the Common Law rule is, that 
where the wife finds it uecessaty to protect herself 
and her interest, more especially if she is attacked 
by her husband, she ought to have the means to do, 
so and is, therefore, entitled to pledge her husband’s 
credit for all proper and reasonable costs necessary 
io defend herself. Itis not necessary, in order to 
charge the husband, that the wife should be 
successful in the proceedings but the cost» must be 
incurred reasonably. $ 

Proby v. Proby, 5 C. 337; 5 C. L. R. 1 and Young a 
Young, 23 C. 916 note, dissented from. 

Mayhew v. Mayhey, 19 B. 233, relied upon. 

Te costs of the wife payable by the husband aro 
not limited to the amount paid into Court or secured 
by the husband for that purpose. ** : 

e Robertson v. Robertson, (1881) 6 P. D. 118; 5L L.J. 

P. 5; 45 L. T. 237; 29 W. R. 838, followed. : 

The wife's Solicitors must make all efforts to 
secure their costs from their real debtor, the husband, 
before they can be allowed to apply a charging order 
against wife's property recovered or preservet in 
tap suit through their exertions. 

* Harrison v. Harrison, (1888) 13 P. D. 180; 5s L. J. 

. P. 28; 60 L. T. 39; 36 W. R. 748, followed. 

The provisions of section 33 of the Parsi Marriage 

: and Divorce Act, relate merely to orders pending 
the suit and the.payments contemplated in this 
section are merely payments during the suit. The 

. section does nob in any way limit or qualify the 
liability of the husband to the wife's Solicitors. 

The table of fees framed by the High Court under 
the Act, contemplates merely party and party costs 
as between the parties to a Parsi Matrimonial Suit 

and does wot touch the right of wife’s Solicitors to 
\ recover from the husband their Attorney and client 
costs.as necessaries supplied by them to the wife. 

A wife’s Solicitor may sue the husband for extra 
costs, i.e. costs reasonably incurred by him beyond 
. the costs taxed and allowed as between party and 

party. The Solicitor’s Common Law right t$ sue 
the husband is, not to p lintited to the statutable 
rights and remedies for „costs given.to the wife 
under the Divorce Acts. PAYNE Co. v. PraOJSUAH 
NussERWAN21 PATEL, 13 Bom. L. R 920 554 
Counsel—When may receiver employ Counsel of 

another party e. 780 


Court, imberent power of—Error i decree. ISI 
Criminal Cou rt cannot review its pas 
. Crimiħaľ Procedure Code (Act V of 


1898), ss. I (2), 498.—Sind Frontiers Regu. 
lation ( Act V of 1872), s. 11 — Sind Frontier Regula- 


* tion (Act III of 18925— Bail- Accused tried by 


Jirgah—Power of High Court to grant bail —Juria- 
diction—Revisional power of High Court. * 


The revisional powers conferred on a High Court 
by the Criminal Prpcedure Code do not apply to ppo» 
ceedings under Sind Frontier Regumtions V of 
1872 and III of 1892. ; . 

An applicabion for bail on behelf for an acoused, 


who is being trieg by a Jirgah, or Council of Eiders; 


Vol. xir) 4 


Criminal Procedure Code—confd. 


under section 8 of the Règulatien of 1892 cannot be 
made to the High Cotfrb under section 498, Criminal 


Procedure Code. IMPĘRATOR v, GHULAM Kare, 5 8. 
656 


E R. 105 


EET: S. 4 (h) — Complaint— 
" Petition asking for Police warning upon accused, ij- 
complaint—Penal Code (Act XLV of 1860), s. 211. 


A petition making certain charges against a person 
eand asking,for an order on the Police to warn that 
person in #he first instance, is not a “complaint” 
within the médning of section 4 clause (h) of the 
Criminal Procedure Code, and sanction to 
prosecute the petitioner under sgction 211, Indian 
Penal Code, can be granted. Porno CHANDRA GifosH 
v. Hunis CRANDRA Gnuosu,45 C. W. N. 1051 303 


] ——— T8 SS. 36, 37-—Justice of 

. the Peate, power of--Indian Foreign Jurisdictior® 
Order in Council, 1902 —Government,of India Notifi- 

` cation No. 2770 F. B. dated July 14th, 1904. 


The powers conferred on Justices of Peace, by 
virtue of Notification No. 2770 F. B. of 14th July 1904, 
are the ordinary powers conferred on first Class 
Magistrates under section 36 of the Criminal Pro- 
cedure Code, and do not include powers with which 
a Magistrate of the first Class may be invested under 
section 37. 

The power to entertain complaints is not one of 
the ordinary powers of a first Class Magistrate. 
E. R. LOGHAN v. S. W. Roser, (1911) 2 M. W. N. 196; 
94 M. 343 303 


























ee S. 37 303 
——_- —— — Sa 103 209 
S. “103 — “Locality " 


meaning iet Fer dento Act’ u of 1872), s. 
8, Expl. 2—Admissibility —Infor. mers statement— 
Inference. 

The word ‘locality’ in section 103 of the Criminal 
Procedure Codé does nob mean the same quarter of 
‘the togn as the place which is searched. 

An informer's statement to tne Police that he had 
_purchased opium ‘from the*aceused is inadmis- 


9 sible unless it west madein the prenenog of the 


accused. . 

The finding, in this case, of marked coins on the 
accused and of opium on the informer are ‘circum. 
'stanbes from which it may fairly be inferred that the. 


accused sold the opium. AH SEIN v. EMPEROR, 4 BUR. 
`L. T. 222 . . e 8 


S. 107 + Security efor 
keeping peace When to be taken. 


Secnrity for keeping the peace should be taken 








‘wkere,it is probable that brgaches of the peace will | 


take place in the near future even though the occa- 
‘sion on which ill-feeling between the ‘partios first 
cathe to a head has passed away. 

In the matter of the’ petition of Basdeo, 26 A. 190, dis- 
tinguished.” AzopnYa PRASAD v. EMPEROR, 8 A. L. d. 
“1090 - . 


— e — 








ss. 107, 145— Magis- 
trate’s jurisdiction under s. 107, if ousted by dispute 
concerning land. e 


The fact-that there is & dispute concerning land 
* likely to cause a breach-of the peace, does nos deprive 
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Criminal Procedure Code—contd. 


a Magistrate of jurisdiction under section 107 of 
the Criminal Procedure Code. .* 
Whether after proceeding under section 107, if 
will be proper for a Magistrate to act under section 
145, must depend on the circumstances of each case. 
The competence of the Magistrate to - proceed 
under section 107 against persons nob in possession, 
must depend upon whether as against those persons 
thg, conditions specified in the section havé been 
established. EMPEROR v. ABBAS, 140. L. J. 429; 16 
C. W. N.83 833 


———— — S. 109— Give satisfac: 
tory account of himself”, meaning of--Security jor 
good behaviour. 








The phrase “give satisfactory account of himself”? 
in section 109 of the Criminal Procedure Code, 1898, 
does not mean that the person should satisfy the 
Magistrate that he Sends his time, or at least his 
leisure hours in a satisfactory manner: 


A Municipal penn, whose residence and occupation 
are well-known but who is said to prowl about at 
night, to be a companion of scoundrels, to bolt from 
the Police and to be armed with and using a lathi, 
cannot be said to be a person who is unable to give a 
satisfactory account of himself, and cannot be bound 
down under section 109 of the Code. SHARIF AHMAD 
v. EMPEROR, 8 A. L, J. 1097 30 


—— ss., I IO, 113, 496 
—Security for good behaviour — Person brought before 
a Magistrate illegally —Bail —Power to call for boil. 


A. was summoned? by the Police and then placed 
before a Magistrate who called upon A. to furnish 
security under section 110, Criminal Procedure 
Code: The Magistrate postponed thé? hearing of 
the case and bound over A. in the sum of Rs. 260 
foy appearance on the next date. 

A. was not arrested by the Police on a warrant. 
A, applied to the High Court for the setting aside 
of the proceedings on the ground that the pro- 
cedure laid down in the Criminal Procedure Code 
for action under section 110 was not followed: 

Held, (1) that, whether 4. was brought before the 











Magistrate legally or illegally, and Whether, he wag, 
under arrest or not, the Magistrate was justified 
“in treating A. as,2 persgn present in Court, and 
‘ th» Magistrate must be taken to have acted under 


section 113 of the Criminal Procedure Code. 
(2) "That, under the circumstances of the case, 


“the Magistrate had the power to require bail from A. 


Queen- Empress v. Cocha Rai, 6 N. Wi P. H. O. R. 
366,4ollowed. Emperor v. Guram Hussain 301 


ss. 110, 117 (4)— 
Security for good behavior —Bad, repute—Nature of 
evidence—Iyty of Court —Evidence, value of —Stute- 
ments of accused’s caste-Jellows and neighbours —Dis- 
cretion of District Magistrate — Revision—Power of 
High Court to interfere. 


Where a case under section 110 of the Criminal 
Procedure Code is sought to bô established upon 
evidence of bad repute, the Court mgy reasonably be 
required to take into consideration the value and 
weight of the evidence ss to repute tendered on 
behalf of the prosecution as compared with the gi- 
dence of the defence. 

8 . ut 
. 
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bad 4 
CNminal Procedure Code—contd. ~ Criminal Procedure Code- conta. 
Where the witnesses for the prosecution were Under the general provisions of law, any body who 


examfned in three batches on three different dates has seen a mace may be examirfed asi what he saw 
*and the evidence of the witnesses examined on the -* The Kanfngo making the ipquiry may give hig 
first two dates was of little help to the prosecution, deposition, and his report is admissible under section 
the evidence of the witnesses examined on the lust 157 of the Evidence Act inorder to corroborate hia 
date is open to suspicion and should be received with sworn testimony. AcHaMBIT DAS V. SARADA PRASAD 


. great caution as against the accused. HOLDAR 


The evidence of accnsed’s caste-fellows, relatives and 
neighbours is, from one point of view, the best sorts |—————————— ————— S., 164 209 
of evidence available in connection with an inqüiry s. 195 651 
into general repute. Such evidence should not always me . = 
be swept aside on the ground that a man’s caste- S. 195, (7) tc)--3anc. 














` fellows and relatives are bound in such a proceeding tion to prosecute—Presidency. Small Caust Courte- 

to perjure themselves on his behalf. Appeal—Contradictory statements—Penal Code (Act - 
Subjectto the enforcement of certain general ALY of 1860), s.e 193—Perjury— Jur isdiction—High 

‘principles as to what should or should not be regarded Court—Appellate Bench. 

as satisfactory evidence of ill-repute, each case under A Bench of Judges sitting on NA 1 3 

section 110 must necessarily be treated on its own ethe High Court d power, md duda ekan 

merits. * Code, section 195 (7), to hear an appeal against an- 


Although the High Court is generally reluctant to d f the Presid 
interfere with the wide discretion, conferred by the pale ph ts Gc ee ee 
provisions of Chapter VIII of the Criminal Procedure 6f the High Court is not a different Court from the 
Code, on the District Magistrate, who 15 responsible appellate side. The effect of Criminal Procedure Lode, 
for the peace and order of his district, yet the High section 195 (7) (c), is merely to designate the 
‘ Court always maintains a general power of revision, Court to which an appeal lies under that chuse and 
in such cases in order to ensure that these provisions ngk to describe the nature of ihe jurisdiction . 
are not made engines of oppression or instruments When one Court deals with a judgment of another 
for the gratification of private grudges. 9 Courb having power to confirm or to set it aside, the 
Dunia Singh v. King-Emperor,5 O. C. 203; Babu jurisdiction it exercises is appellate jurisdiction. 
. Murtaza Husainy King-Emperor, 9 O. C. 69; 3 Cr. L. ` Sew Bollok Singh v. Ramdhin Baniu, 14 C. W. N. 


.J. 290; Gokul v. King-Empeior, 10 O. C. 182; 6 Cr. 806; 6 Ind. Cas 473, followed.’ 


L. J. 97; and Raghubar Dial v. King-Empercr, 10 O. Where A. stated that the two defendants were 
C. 168;'6 Or. L. J. 266, rererred to. partners butadmitted in cross-examination that the 
Where all that was proved aĝainst the acoused was Second defendant stood guarantee for the debts , bor- 
that they had contracted ‘a disreputable sort of towed by the first: i 
friendship with certain Pasisfor the reason that some | . Held ghat the: sinlements “were not necessaril 
of the accusd had immoral relations with some of contradictory and there was noprima facie case ot 
the women belonging to the gang of Pasis, but there wilfully making contradictory statements against A.” 
was nothing to show that any of the accused had aver Jamna Das v. A. M. Sopapatay Cunrrr, 10 M LT 
been convicted for any criminal offence and most of 94g, (1911) 2M W.N 259; 21 M. L. J. 1074 — 52 I 
ihe accused were persons of advanced age: B | ` , ree 
Held, that there was no sufficient gound to bind the ————— —— ss. 195, 200, 202, 
accused under section 110, Criminal Procedure Code. 203, 476— Sanction to prosecute —Jurisdkction— - 


























GunBAKHSH SINGH v. EMPEROR 1 KIB Complaint dismissedgy Magistrate first Class—Power 
——————— —— S. 113 301 of District Magistrate to grag sanctjon —" Subordi- . 

MEN NE s. 117 (4) 518 enate Oourt”—Examination of complainant, nature 

—— Se ' and netessity of—Inquiry om report without specific 

= SS. 118, 125—Securi- enamination—Notice, when to issue—Sanction when 

ty to keep peace—Power of District Magistrate to no application before Court—Practice—Cases of im- 

cancel bond. 4 putations against Police Officers. d 
Where a Magistrate has bound over an aceused to A Magigirate.of the first class is mot subordinate 


keep the peace, it is open to a District Magistrate to the District Maei 1 

8 Of : gistrate for the purposes of section 
io “penes tut ba nol agen io caa ils 188, ped Preedu Ondo. Campum, in + 
i AR Lond cto- send the aconsod: GENUIT. District Magistrate has no jurisdiction to sanotion 
a o dde ud y ux DS RAN E pa akan the prosecution of a complainant-in respect of a 
80 bound to jail. BR- . 8 > complaint which has been finally disposed ‘of by 


8 A. L, J. 068 ; 33 A. 624 enother Marintzah 
4 gistrate of tfe first class. 

——— ————— $.125* BB Mela Ram v. Emperor, 7 P. R. 1902, Or; 44 P. L. R. 

— — — ———— S, 145 ' 833  1903,folowed. 2M 


170 A complainant should be examined spboifically in 
respect of his complaint and in “the absence of any 
S. 148 — Inquiry by such examination, his complaint cannot, in lay, be 


——— — s. 146 











kanungo—Legality—Kanungo’s report and evidence ^ dismissed. " . 
—Report corPoborative of sworn testimony— Evidence Haladhar Bhwmij v. Sub-dnspector of Police, 8 C. W. 
Act (I of 1872), s. 197... . N. 199; 2 Cr. L. J. 51, Lokenath Patra v. Sanyasi 
. Section 148 of the Criminal Procedure Code is an Charan Manna, 30 C. 923, followed. 
~ @nabling section, and the deputation of a Kanungo to Unless a complainant 1s duly examined, an inquiry 
make an inquiry under that section is nob had. and report under section 202, Oriminal Procedure 
* e 
. ` e. 
i . 
ë j 
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Code, cannot be called for and, if made, are made 
without jurisdiction and canno ot form the basis of 
any further acfion. A complainant: cannot be 
prosecuted in respect of a complaint, in which he 
has not been duly examined, though the complaint 
has been dismissed upon inquiry and report 
ostensibly called for under section 202, Criminal 
Procedure Code. 

Mahadeo Singh v. Queen-Empress, 27 C. 921; 
Budh Nath v. Empress, 4 C. W. N. 805, followed. 

. 4. first lodged one complaint and subsequently 
lodged anothgr. He was never examined specifically 
in respect of the first complaint. But while being 
exafhined with reference to his second complaint he 
incidentally made certain statements with reference 
to the first complaint: ° 

Held, that there was no proper examination of 
A. in respect of hfs fyrst complaint. 

A notice calling upon a complainant to show 
cause why he should not be prosecuted for preferring 
a false charge ought not to issue until,it has been 
finally decided that the complaint must ‘be dismissed 
as false, 

Sanction to prosecute should not be acforded 
until there is an application for sanction before the 
Court. . 

In cases where imputations are made against 
influential Police Officers, a District Magistrate should, 
if practicable, retain the cases in his own hands, and 
Should adhere to the procedure laid down by law 

' with more than ordinary strictness. The complainant 
himself should be examined without delay and 
should be required to produce his witnesses at the 
earliest possible opportunity. 

Obiler dictum:— Section 202, Criminal Procedure 
Code, does not apparently contemplate the sub- 
ordination of a Magistrate of the first class to the 
District Magistrate. They are both Magistfates of 
the first class and it would seem that the District 
Mugistrate, as a Magistrate of the first class, is 
not competent to direct another Magistrate of the 
first class to make inquiry under that section. ALI 
bee” Emprror, 2 P. R. 1912 Or, 11 P. rH R. 


1912 515 
OS a ad 202, ST 


5 
———————— Ss. 203, 435 and 
439 — Further ánquiry —Notice. 


An order for further inquiry into a complaimb dis- 
missed under section 208, €riminal Procedure 
Code, 1898, without notice ‘to the accused, though 
not absolutely "illegal, is unfair and prejudicial to 
the accused and ordinarily should not be maintained. 

Ratto Singh v. Hari Singh, 4C. W, N. 100, fel. 





lowed. Panag RAM 2. pais 44 P. W. R. fan 91 
= 1 
= mani a aa A 203, 537-—Dis. 

missat of complaint~Omission to examine com- 


piainant—Irregularity. 


An order dismissing a complaint under section 203, 
Criminal Procedure (ode, is not illegal because the 
order was passed without examination of the com- 
plaifant, where there are other materials on which 
the Oeurt could pass the order, and the Vakil for 
complainant was present ab the passing of the order 
and did not object to it. Such omisgion only amounts 
to an irregularity. . 
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Queen-Empress v. Murphy, 9 A, 666 and Crimi 
Revision Case No. 398 of 1908, referred to. V#ÉLU 
NATHAN, In re, 10 M. L. T. 578 e26 

—— — SS: 222, 223 9I 

— SS. 233, 235 —Difer- 


ent acts —Unconnected — Not one transaction. 

















Where the accused cu& a large number of trees 
on eight or nine separate occasions, each felling 
and misappropriation amounts to a distinct 
offend and it is illegal to charge and try accused 
for all these offences at one trial. 

The various fellings are not so connected to- 
gether as to form one transaction under section 
285, Criminal Procedure Code. RacHavenpra Row 
t. EMPEROR, (1911) 2 M. W. N. 467 


-——- — s. 235 655 


ss. 250, 423 (1), 
CI. (d)—Compensatign, order for— Appellate Court, 
power of, to order compensation : 


. Held by the Full Bench: (Jenkins, C. J, dissent. 
ing):— 

An Appellate Court has no power to order com- 
pensation such as is contemplated by section 260 of 
the Criminal Procedure Code. 

Section 250, being confined by its terms to the 
Courts of Magistrates trying cases in the first instance, 
does not confer the requisite power. Nor does clause 
(d) of section 423 (1), b&cause an order for compen- 
sation is nob "consequential or incidental" to an order 
of discharge or acquittal within the meaning of the 
clause. Meni SINGH v. MANGAL KHANDA, 14 C. L. J. 
497 ; 16 C. W. N. 10 2 7 F. B. 


SS. 250, 476—0rder 
for prosecution — Power of successor in office to make 

© order--“ Court"—Revision—Effect of waking no 
order under s. 250. 


Tke High Court has power to interfere on revision 
with an order for prosecution under section 476, 
Criminal Procedure Code, 

Nga Paw U v. Emperor, U. B. R, (1907-09) Cr.1 
6 Cr. L. J. 25, followed. . 

The failure to make an order under section 250 
awarding compensation against a complainant, does 
not preclude the Magistrate from directing the 
prosecution of the complainant for perjury. 

A Magistrate who succeeds another way, in pro- 
nouncing , judgment i in a case heard partly by him. 
Self and partly by his predecessor, order the prose- 
cution dfa witness for having given false evidence 
before his predecessor; as, though the perjury is nob 
actually committed in his presence, yet it is committed 
in a ose he has been trying and has been brought 
under his notice in*the course of a judicial proceeding. 

The use of the word “Courg’ instead of either the 
“Judge” or “Magistrate” shows that the legislature 
intended that iff ‘dealing with cases of this nature, 
the continuity of jurisdiction should be maintained, 
though the personnel of the officers was changed. 
Ma Ma v. EMPEROR, 4 Bor. L. T. 246 289 


S. 250— Penal Code (Act 
XLV of 1860), s. 211— False charge— Sanction of 
Police officer —Laying of charge Sheebby a Constable 
— Discharge of accused-Award of compensation 
against Constable —Illegality,. 
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Where, on an order made by an Assistant Superin- 
ent of Police for the prosecution of an accused 
undgr section 211, Penal Code, the accused was put 
upon her trial on a charge sheet laid. by a Police 
Vonstable and the Magistrate directed her discharge, 
nb tho same time directing the Constable to pay 
accused a compensation of Rs. 10: 

Held, that the order for payment of compensation 
was illegal, as the Constable was not the person upon 
whose complaint or information the order was made. 

In re Keshav, Lawman, 1 B. 175, relied upon. *Sun- 
RAMANYA PILLAI V. PAKIA NADATOHI, 21 M. L. J. 844: 
10 M. L. T. 191 90 
———— ——— S. 256—Right to cross- 

egamine-— Prosecution witnesses—Charge framed — 
Adjournment asked— Application to summon defence 
witnesses —Refusal of application —Not a, mere irregu- 
larity —Conviction illegal. 





After the examination of the prosecution witnesses 
in this case, a charge was framed against the accused 
and read and explained to him. He pleaded not guilty 
and was then asked whether he wished to cross- 
examine any of the prosecution witnesses.. The 
accused, who was not defended by a Pleader, asked 
that timebe granted to him to engage a Vakil and 
for cross-examining the witnesses. The Magistrate 
construed this as a refusal to cross-examine. Subse- 
quently, the accused's Vakil applied for process to 
compel the attendance of the prosecution witnesses and 
for summons to defence witnesses. The Magistrate 
refused both the prayers on the ground that the 
accused, on the framing of charge, refused to cross- 
examine the prosecution witnesses, and that the 
defence witnesses could’ not give reliable .evidence 
one way or the other: 

Held, (1) that as the accused has had no oppor- 
tunity to cross-examine the prosecution witnesses, ande 
was not proWiously informed that a charge would be” 
framed against him on the date on which it was 


framed, the prosecution witnesses ought to have been . 


re-summoned for cross-examination. The accused’s 
application for adjournment to engage a Pleader was 
reasonable and ought to have been granted; 

(2) that the Magistrate’s refusal to summon the 
defence witnesses was nota mere irregularity but 
an illegality, as he had no means for forming the 
opinion that the defence witnesses could not give any 
reliable evidence. ARUMUGAM PILLAI v. Ed 


(1911) 2 M. W. N. 192 , R 
s. 271 981 


— ss. 341, 471.— Deaf 
and dumb accused—Mur der — Practice— Insane per- 
80n. 

Where a person charged with murder, is, by peason 
of being deaf and dumb, unable to ynderstand the pro- 
ceedings of the trial, he ghould be treated as a lunatic 
aud the case reported fof the orders of the Local Gov» 
ernment under section 471, Criminal Procedure 
Code. 

Empress v. Gahna, 37 P. R. 1889, Cr., followed 

Queen-Empress v. Somir Bowra, 27 C. 868, refer- 
red to. 

Dwarkanath Haldar v. Noder Chand Kamte, 22 W. 
R. 35 Or., Atu Ram v. Empress, 34 P. R. 1885, Cr, 
Crown v. Bowkat 22 W.R. 35 and 72 Or., distinguished. 














M 


EMPEROR v. Dost MUHAMMAD, 13 PR. 1911 Cr.; 39 
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———————— S: 342—Gaps in prose- 
cution evidence E to be filled up by answers 
given by accused" a e '961 





Adonan Reasonable cause for postponement— _ 


Transfer of case—Commencement of hearing. 


Section 526 (8) of the Criminal Procedure Code 
has no application where the application for transfer 
is sought to be made, not at the commencement of the 
hearing, but after the Magistrate has finished the casg 
for the prosecution, 

- The words “commencement of the hearing” mean 
the commencement of hearing in the Court Objected to. 

Kishori Gov. va Narain Gir, 8 0. W. N. 77, 
followed. 

The fact that the accused’s Advocate has to fulfil 
a long standing engagement in a Criminal case at 
another place is prima facie a r8asonable cnuse for an 

* adjournment under section 344 of the Oliminal Pros 
cedure Code. , A Magistrate is not justified in taking 
the extreme course of deciding without hearing the 
defence, when the accused's Advocate has an engage- 
mentat another place. E. J. Esteves v. EMPEROR, 4 
Bor. L. T. 218 & 


——— 











ss. 366, 367, 439, 
537 — Passing of sentence before writing reasons— 
` Irregularity— Revision — Ground for interference. 


To pass a sentence before recording reasons for the 
decision is & procedure neither contemplated nor 
-permitted by sections 366 and 367 of the Criminal 
Procedure Codé. 

Such a procedure constitutes material irregularity 
but it can only be treated as a ground for inter- 
ference in revision when it has occasioned failure 
of justice. EMPEROR v. Morio KHAN, 5 S. L. R. 131 

. 


EMEN NES s. 367 


556 — 4cquittal —Power of Appellate Court+-Appeat 
against order of conviction passed on one of the accused 
— Whether Appellate Court can disturb order of ac- 

` quittal as regards other accused — Acguittal by Magis- 
trate disqualified unfler 5 556, effect of. 








eThe powers of an Appellate tout; gre defined in* 


Bection 428 of the Code of Criminal Procedure, and in 
that section a clear distinction is drawn between the 
power which may kt exercised inan appeal from an 
order of acquittal and in an appeal from a convittion. 

A and D*were tried for a certain offence, A was con- 
victed &nd*D was acquitted. An appeal was preferred 
on behalf of Asto the Sessions Judge: Held, that the 
Sessions Jiflge had no jurisdiction to pass an order 
affecting the acquittal of D. 4 

If a person put on histrial'for an offence produces 
an order of acquittal, passed by a-Court which, on 
the face of if, isa Court of competent jurisdiction, 
in that it had both territorial jurisdiclion and juris- 
diction under the second Schedule of the Code of 
Criminal Procedure, in respect of, tho offence charged, 
the Court before which such order of acquittal ig 
produced is not entitled to impeach tke competf$noy 
of the Court which passed the order on the ground 
' that the presiding officer of that Court may perhaps 
have laboured under the disqualification prescribed by 
section 556, Criminal Procedure Code. .Until such order 


986 
98e 


* 
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of acquittal has been set aside gad a new trial ordered 
by some competent Court, tha person acquitted 


is entitled to plead ib under section 403, Criminal. 


Procedure Code, in connection with anye further 
proceeding that may be taken against him. DARBARI 
Mar v. EuPEROR, 8 A. L. J. 1129 E 83 

: — S. 423 839 


's. 423 (I) (d)— 


Power of Appellate Court to order sompensakion 























Un — — S. 423 - Appeal — Accus- 
ed chargedmwith several offences--Conviction for one 
offence--Rower of Appellate Court to convict for an- 
other offence 'of which accused was acqyitted by lower 
Court. ` 

- ln an appeal from a conviction under one “of 

several sections ,of the Penal Code mentioned in the 

charge-sheet, an Appellate Court can, under section 

428 of the Griminal Procedure Code, alter the find- 

fog of the lower Court and find the appellant guilty 

a an offence of which he had been acqhitted by that 

Sourt. 
Queen-Empress v. Jaban-ullah, 23 C. 975, followed. 

SARDARA V. EMPEROR, 8 A. L. J. 1239 836 


— — 4——— — SS. 423, 428 — Retrial 

when to be ordered— Additional evidence when to be 

. recorded, 

Per Sundara Aiyar, J.—Section 428, Criminal Pro- 
cedure Code, does not apply where the prosecution 
having ample opportunities given to produce evidence 
has failed to do so. It applies to cases where, there 
evidence being already on therecord, the Appellate 
Court considers it to be unsatisfactory, or where the 
evidence on record leaves the Court in such a state 
of doubt that to enable it to decide the case it con- 
siders it necessary to have further evidence, 

An order for re-trial would be proper, where the 
éyial ‘was illegal, irregular or defective, e. g., (1) 
where evidence was improperly rejected by the lower 
Court ; (2) where the Court comes to the conclusion 
that the accused, rightly acquitted of one offence, 
ought to have been tried for another offence; (3) 
where jfersons who ought not to have been tried 
together have been so “tried. «Bat where the pro- 
secution by its own negligence fails to produce evi- 
dence which it isits duty to produce, there is.ne 
proper case for fe-trial. . 

. Per Phillips -and Benson, JJ.—The necessi 
es additional evidence under gection 428, Urimi- 
nal Pl'ocedure Code, must be determined on the parti- 
cular faots of each case. $ 
* Where a lower Court is found to hve Ween mis- 
taken in considering certain evidence te be sufficient 
onacertain point, the Appellate Court maye direct 
additional evidence t be taken. JEREMIAH v. Vas, 10 
M. L. T, 506 (1911) 2 M. W. N. 576 981 


—— i s$.423, 439 6)— 
High Court—Jurisdiction—Revision—Acquittal. 


The High Court may at the instance of a private 
complainant interferg with an order of acquittal. 
KANGALI Sarpar v. Bama CHARAN, 88 0.786 985 

.9 


-£— S. 428-—Additional evi- 
dencé when to be taker 961 
s. 435 217, 99I 


————— ————— 8,439° 217, 991 


for 




















. 
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S. 439—Passing of sgt- 
tence before writing reasons 6 


= S. 439 -Power of Migh 
Court to enhance sentence ` 


— — ———— ——— S. 439 (5)—Power of 
Hight Court to interfere with an order of acquittal 
at the instance of a private person 9 


— am —-. c —— S, 47 1 — Deaf and dumb 
989 


accused. 

— ££ —— ——. 5.476 515 
S. 476 — Meaning of 
Court, See CRIMINAL PROCEDURE Cons, s. 250 289 


———— — S. 476—Delay in pass- 
ing order—Action taken by Munsif on the suggestion 
of District Judge—Illegolity. 

Where, in execution proceedings, a District 

e Munsif passed an order under section 476, Criminal 

Procedure Code, not @ his own motion but on the 
suggestion of the District Judge, 19 days after the 
termination ofthe execution proceedings: 

Held, that the delay in passing the order brought 
the case within the principle of the rule in Atyakannu 
Pillai v. Emperor, 32 M. 49; 1 Ind. Cas. 597; 4 M. L. 
T. 404; 19 M. L. J. 42; 9 Cr. L. J. 41, and that as the 
Munsif did not contemplate taking any action under 
section 476, at the termination of the proceedings, 
the order was illegal and must be set aside. Ratna 
Pistan, In re, 10 M. L. T.8838 216 


——À — mM S. 476 —Order declining 
- to proceed —Review—- Subsequent passing of an order. 


Where a Magistrate at first declined to pass an 
order under section 476) Criminal Procedure Code, in 
a case, but subsequently on the motion of the opposite 

arty, passed the order: 

Held, that that was quite sufficient if make the 
later order one passed in review of the earlier order 
and hence illegal. KULANDAI v. RAMAsAWMI CHETTY, 
10 M. L. T. 389 ; (1911) 2 M. W. N. 431 644 


—— — S. 488--Maintenance— 

~ “Not exceeding Rs. 60 in the whole’—Total sum 
allowed for maintenance oj wife and children may 
exceed Rs. 50—Power to award Rs, 50 for wife and 
each child. . 


Where a wife applied for maintenance for herself 
and her 4 children and the Magistrate ordered 
the husband to pay Rs. 50 for the maintenance of the 
wife and R&.10 for each child every month: 

Held, that the order was legal. The husband was 
Hable to maintain his wife and each of his children, 
and the Magistrate might order him to pay as much 
as Rs. 80 for each of them. CLEMENT J. DEMONTE v. 
Fuorence DEMoxT?, 4 Bor. L. T. 139 

——— Se49I e 273 
301 


Ot ee AOS 


——SS. 497, 498 —Bail— 
Application for. bail—When bail may be granted. 






































—— — 





I — —— 


The accused, who was a Deputy Tahsildar, was 
charged before the Head Assistant Magistrate of 
Chittoor with the offence of criminal misappro- 
` priation. He was at first on bail but after the 
examination-in-cRief of a fqw witnesses for the pro« 


geoution, the Magistrate cancelled the bail and res 
e 


e 
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anded the accused to.Jail. When the accused again - 


aNglied for bail, the Magistrate refused it without 
regording any reasons. The acoused now applied to 
the Migh Court for bail. 

The offence was said to have been committed more 
than a year anda half before the date of the com- 
plaint. It was doubtful whether, assuming the facts 

. stated by the prosecution to be true, any offence was 
committed at all by the accused: 

Held, that under the circumstances, as the Magis- 
trate had given no reason for cancelling the oeiginal 
bail, the acoused should be released on sufficient bail 
being furnished. OCHENGALRAYA PILLAI v. EMPEROR, 


(1911) 2 M. W. N. 188 223 
—— s. 498 223, 656 


S. 517 — Explanation— 

Meaning of “conversion” and “ exchange "— Decree on 

.forged note—Sale of property —Review—Practice— 
Oriminal Court. 








, In 1906, the accused brougW a false.case on a forged" 


pro-note against one Kan Gyi, obtained an ew*parte 
decree andat a sale in execution of that decree 
purchased his garden. In 1908, the accused was con- 
_victed of forgery and perjury and was sentenced to a 
long term of imprisonment. The Government, being 
satisfied of the justness of Kan Gyi’s claim to his 
garden, applied for revision of the Criminal case 
against the accused and contended that the District 
Magistrate shonld have ordered the restoration of 
the garden to Kan Gyiunder section 517 of the 
Criminal Procedure Code, read with the explanation: 

Held, that the case was not covered by the 
Explanation to section 517 of the Criminal Procedure 
Code, and that the Court could not look at the garden 
as property acquired by the conversion or exchange 
of the forged pro-note into a decree. 

The words “conversion” and “exchange” must be 
taken in their ordinary sense. They apply to such acts 
as the melting down of gold and: silver ornaments 
and the exchange of notes for cash.. To hold tbat in 
the present circumstance, the pronote was converted 
into or exchanged for the garden would involve an 
undue straining of language. 

The general rule is that a Criminal Court cannot 
‘review its own decisions. 

Queen-Empress v, Durga Charan, 7 A. 672; Queen- 
Empress v. Fo», 10 B. 176; Queen-Empress v. Gibbons, 
14 0. 42, referred to. EMPEROR v. NGA KE Mouna, 4 
Bus L. T. 1211 . 











. 
S. 526- Two cross cases 
of riot before the same Magistrate Magistrate ex- 
pressing opinion against one party on evidence in one 
case, whether sufficient reason for transfer of case. 


Two parties having been put upon their tgial for 
the offences of rioting before the game Magistrate, the 
Magistrate on the trial of one of the parties ex- 
‘pressed an opinion thft the members of the party 
were aggressors : . E 

Held, that such expression of opinion was no suffi- 
‘cient reason for transferring the case of the other 
party to some other Magistrate. EMPEROR v. HAR- 

















GOBIND, 83 A. 582 652 
à —— S. 526 (B) 82 

oT S. 530 839. 
— yS» 537 — Dismissal of 
, complaint without examining complainant 526 


INDIAN CASES. 
. 
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S. 537 —Passing of sen- 
tence before wrijing reasons 986 
——À & 558 Eteck of ao- 
quittel by a Magistrate disqualified under section 
556 839 

















Cross-examination —Pauper application— 
Right of Government Pleader to cross-examine, 


to cross-examine 








Right 
prosecution witnesses 


Culpable homicide. See Pens. Cons, ie 
. 


—— c 9 —— —— not amounting to murder 
—Evidencg insufficient— Charge of grievows hurt, 


. e Where in thee course of a riot the accused who 


were armed with sticks gave blows, one of which 
fell on the temple of'the deceased, in consequence 
of which he died four days afte?: 

Held, that the accused did not intÉnd to cauge 
death but onJy grievous hurt. PATTAM ASTHONY v. 
Emperor, (1911) 2 M. W. N. 183 296 


Custom-XEhojas of Bombay—Local usage 225 
Mahajan’s Majur, production of— Validity 
897 


e 
Marriage —R -emarriage of minor Hindu 
23 











widow 








Office of hereditary priest— (Caste. creat- 
ing office 928 





Pattah--Favourable rate for Velamas— 
Ordinary rate for a non-Velama transferee Tengo 


— 





Right of worshipping at a place other 
than temple - 537 


Alienation—Arains of Kasur Tahsil, 
Luhorg District — Will, power of —Presumption— 
Burden of proof—Separating off a son—Emclusiog 
from further participation — Ancestral property— 

- Property purchased from savings out of ancestral 
estate. 


Where the power of gift inter vivos exists, power to 
transfer by Will is to be presumed until the ®contrary 
is proved. e a 
. Musammat Bano v. „Fateh Khan, 48 P. R. 1903, 
}11.P. L. R. 1908, followed. : 

Acquired property, whether moveable or immove- 
able, is ordinarily alienable according to the Will and 
pleasure of the last full owner. 

These presumptions govern questions arising bot- 
weer agricultnral Arains in the Punjab. 

Where fn Argin agriculturist of Kasur Tahsil, Lahore 
District, being dissatisfied with one of his sons, 
Separaéed him off, giving him his share of the family 
estate as it then stood, ib was held that he could ex- 
clude that son from furtHer participation-in the 
family estate and that he could bequeath his-remain- 
ing estate with its subsequent accretions to his other 
sons. m 

Bafiz Karim Baksh v. Musammat Begam Tan, 52 P. 
R. 1895, Badr-ud-din v. Jita, 17 P. R. 1886, distin- 
guished. . n 

Property purchased by a person outgf the inccine of 
his father’s estate or with his own earnings independ- 
ently of that estate, is nob ancestral property. KaRA 
Ba&nsH v. Ontn4ou Din, 66 P, R. 1911; 190 P. W. R. 
1911 ° 8 








* 


. 
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Custom —contd. 


—Alienation—Gift to daughter and 
wife of ancestral land -Muhammadan Jats of mauza 
Tarag, Tahsil Isa Khel, District Mianwali —Riwaj-i- 
am —Evidentiary value of later Riwa]-yam. 

. 





A gift of ancestral land by a sonless Muhammadan 
‘Jat of mauza Tarag, Tahsil Isa Khel, District Mian: 
wali, to his wife and daughter is valid against col. 
laterals in the 6th degree. 

A Réwaj-i-am of 1907 would presumably represent 
the custom of 1976 far more accurately than a Riwaj-i 
am twanty or thirty years older. TAJA v. JATTI, 72 
P. R. 1811 p 955 


— ———— Sule—Sun not objecting to 
building upon land sold by faher— Estoppel — Ac- 
quiescence. e 


Where a, vendor's san stands by while ihe land 
sold is beingekuilt upon by the vendee; and on 
his fatwer’s death snes for possession 11 years 
after the sale on the ground that the sale was with- 
out necessity and consideration : ° 

Held, thatthe son was estopped, on the ground of 
acquiescence, from contesting the aliengtion. Gorr 
OHAND v. RAM Cuann, 177 P. W. R, 1911 729 


—; - ——— Widow—Necessity—Duty to 
manage the life-estate properly. : 


-An advance made to a widow who by properly 
managing her life-estate is able to defray all her 
` necessary expenses does nob form a charge on the 
estate even though the money may have been ad- 
vanced for legal necessity, especially ifthe widow 
appears to have fallen into the hands of a creditor 
who is encouraging her in unnecessary expenditure, 
' Where a widow raised aloan to meet the expenses 
of a litigation started by her husband’s reversioners 
‘for which -she was herself to blame, it was held 
that the money was not required for*a legal necessity. 
. A widow‘ cannot validly alienate her husband's 
estgte for ‘the maintenance of her mother-in-law. 
ARJAN SINGH t, INDAR SINGH, 128 P. W. R. 1911; 238 
P. L.'R. 1911 42 











— — 





Inheritance — Widow — Jains of 
Mangrole and Uplata 89 


—-—PE£e-emption , Bee PRE-EMPTION. 


—— Succession—Bruhmgns of Sullun- 
dur City 308 
——— ne nnn Widow and step-daughter, 
e each Inheriting one-hal$ of landed property— 
Widow’s claim for dower against &tep-daughter— 
Suit not maintainable 625 











————Brahmins of Gurdaspur— 
Near agnates—Daughters and dau$hger’s sons. 


There is.no special oustom among Brahmins of the 
town of Gurdaspur “whereby near agnates not, joint 
with the deceased exclude daughters and daughter 
-sons from succession. TALOK NATH v. JAGAN NATH, 
117 P. W. R. 1911 








Pagwand or Ohundawand— 

Burden of proof—Sidhu Muslman Jats of Gurdaspur 
o District —Evidence—Riwaji-am unsupported by in» 
.. Stances-9 Evidentiary value, 


‘Sidhu  Musalman'Jats of Tahsil Gurdaspur are, 
in matters of succession, governed by the pagwand 
‘aud not by the chundawand rule. 

. 
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Custom .—ocontd. 


The burden of proving that the chundawan 
succession prevails in the tribe lies on t 
asserting it. z 

The Riwaj-i-am of the Gurdaspur Distrf&t in favou? 
of the chundawand rule is not entitled to any weight 
because no specific instances are cited therein in 
sapport of the said rule. Ipa v, Rania BAKHSH, 58 
P. R. 1911 i 857 


ule of 
person 








Succession—Sayyads of Kharkanda 
—Adverse possession—Co-sharer deriving title from 
another co-sharer—Limitation—Suit for possession—* 
Cancellation of instrument—Family setilement—Con- 
sideration —Repudiation— Estoppel — Limitation Act 
(XV of 1877), Sch. II, Arts. 91, 144. 


The Sayyads of Kharkanda, District Rohtak, are 
governed in matters ofinheritance by custom rather 
than by Muhammadan Law. 

Mir Mumtaz Ali v. Jawad Ali, 82 P. R. 1887, ex- 
plained and discussed. E 

Kadir Ali v. Siffndar Ali, 60 P. R. 1878; Bunyad 

“Ali v. Faiz Muhammad, 173 P. R. 1889, Aman Ali 
v. Amina Begam, 46 P. R. 1890; Faiz-ud-din v. Wa- 
jiub-nissa, 71 P. R. 1892; Jawad Ali v. Emna Begam 
121 P. W. R. 1909; 4 Ind. Cas. 967; Nasib-ul-nissa 
v. Munsur Ali, 12) P. W. R. 1909; 4 Ind. Cas. 905, 
referred-to. 

A person, who has not atany time beenin any 
other position than that of aco-sharer, cannot plead 
adverse possession and the mere fact that he derives 
his title from one co-sharer does not enable him to 
assume a title adverse to other co-sharers. 

The cancellation of an instrument cannot be treated 
as compulsory in a suit for possession of the property 
conveyed by the jnstrument. A suit for possession 
of the property cannot be held barred merely because 
the period prescribed for a suit for cancellation of the 
instrument has run out. : 

Tirbhavan Bhadur v. Rameshar Bakshiingh, 27 A. 
727; 8 A. L. J. 695; 10 C. W. N. 1065; 8 Bom..L.R. 722; 

*16 M. L. J. 440; 4 C. L. J. 405; 1 M. L. T. 261; 9 O. 
C. 377; Velaga Mangamma v. Bandlamudi, 80 M. 308; 
2M. L. T. 178:17 M. L. J. 182; Surjan Singh v. 
Khark Singh, 79 P. W. R. 1908, folluwed, 

. . A Syed of Kharkanda left three widows, A. B. and 
C. The whole of his property was entered in the 
names of his three widows. In 1881 and 1882, the 

‘widows gifted portions of their shares in favowr*of 
“their relatives. The reversioners sued B. and C, for 
a declaration that the gtfts made by B. and C. were 
invalid as against them and obtained a decree in 1887. 
B. died in 1882 and-C. in 1887. A. had gifted certain 
land to her nephew, D. #., A's husband's sister’s son, 
was held in the previous suit to be oneof the rever 
sioners to whom the land would go on the widows’ 
demise. Afterthe deaths of B. and C., A. arrived at a 
settlement with E. In 1891, E. executed a registered 
‘deed binding himself to faise no difficulty in respect 
of his revegsionery interest in the property gifted to 
D. While A. execüted an unregistered agreement to 
the effect that she would not dispute E's immediate 
right to so much of the shares of B. and C. as had 

- been decreed to E, in 1887, notwithstanding her 
intention of pressinga claim to her life-interest in 
the shares as against the remaining reversioners, 
Both A. and F: adhered to the bargains made in 1891. 
On 18th April 1897, A, executed a registered agrees 
ment in favour of E. reiterating what she had 

e 


*. 


40 





intended by the unregistered document of 
1905, A. aud D.as vendees from A. sued 
H. for possession of the land left with E. by the 
*agreoment® of 1891 and 1897: 

“rela, (1) that the suit was not time-barred; 

(2) that there was ample consideration for the 
agreement of 1897, in the fact that E. had consistently 
abstained from suing to seb aside the gift made in 
favour of D.; 

(3) that A. could not repudiate the arrangement 
emade in 1891 and 1897 and consequently A. “and Da 
“were not entitled to recover the land from E. Mu- 
HAMMAD UMAR ADI Vv. AMAN ALI, 170 P. W. R. 1911; 
251P.L.R.191V  . 140 


-—— — Succession- Widow —Ansary Pathans 
of Jullundur. 


Among Ansari Pathans in the City of Jullundur, a 
widow by custom succeeds for life tothe estate of 
her deceased husband inthe presence of his brother 
and other near aguates. Mordo Bisio. KBADIM 
Hossain, 114 P. W. R. 1911. . 49 


————-—— Village abadi—Sale by non-proprietor 
in village, validity of—Onus —Wajib-ul-arz - Absence 
of provision forbidding alienation — Presumption — 

` Special custom—Instances. 

The sale of a site by a non-proprietor in a village 
without the consent of the proprietors is opposed to 
the. general custom of the Punjab, and any one 
wishing to prove the contrary must bear the onus 
probandi. 

The mere absence of any provision in the wajib-ul- 

arz forbidding such an.alienntion does not raise any 

„presumption that the non-propriejor. had full power 

of alienation. ^ 4. 

A fow instances of the exercise. of a right in a 
large village are not sufficient to prove a special 
custom. Ant bm" v. MoHaR BINGE, 4 P. L, R. 
1912 532 


— — s proof of — Wajib-ul.arz, entries in, whee 


ther sufficient proof of custom or not—Evidence neces- 

sary to prove a custom in. derogation of ordinary law 
© —Hindu Law— Widow's right to share husband's pro- 

perty in presence of male offspring—Maintenance— 
- Right to possession of portion of estate—Partition. ` 


«No universal proposition of law can be laid down: 


regarding the proof of a custom by a wajib-ul-arz. 

Entries in a, wajib-ul-arz are admissible to prove the 

existence of.a custom but there is no rule which lays 

down that such entries constitute sufficient proof of a 

custom even when unrebubted. Each case ought to 
ebe determined upon its own merits. 

Where ib is sought to prove a custom that a 
Hindu widow is entitled to a half share in the 
property left by her husband even fn the presence 
of male issue, nothing show of the most cogent evi- 
dence can be accepted as proof of a custom so repug- 
nant to the ordinary rule of succession under 
the Hindu Law. A wajib-ul-arz merely unsupported 


by any other evidence cannot, therefore, be accepted 


as sufficient evidence. 

No class of evidence is more likely to vary in value 
according to circumstances than that of wajib-ul-araiz. 
The absence of evidence to show instances in which 
an alleged custom set out in a wajib-wl-arz had been 
followed isa ciroumstance to which weight must be 
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attested them as to a practice wháoh th 


(iei 
" e. 
Custom--eonod. 


attached in cases where it might be. held that the 
entries connote rathér the" wishes of the persons who 
wished to 
seo prevailing father than the ascertained fact of a 
well esiablished custom. 

Anant Singh v. Durga Singh, 82 A. 863 at p. 378; 
14 0. W. N. 7:0; 12 C. L.f. 306; 7 A. L. J. 764; 6 Ind. . 
Cas. 787; 8 M. L. T. 70; 1 M. W. N, 324; 20 M. L. J. 
604; 12 Bom. L. R. 504, reiied upon. 

A Hindu widow cannot ordinarily have separate 
possession of a portion of the estate to secure her 
maintenance. If the maie members of thd family 
effected a partition, she can claim a separate share 
but until they do so, she can only get mainfenance e 
out of the propertg in their hands. CHANDRIKA SINGH 
v. Ray DULARI . i 


Cypres Doctrine, application of 702 


Dacoity —Trial for dacoity —“ridl “partly with aid 
ej Jury unnecessary. 


Ina trial of accfsed for the offence of dacoity, it 
is not necessary to try the oase partly with the aid 
of a Jury. e NAGAMUTHU GOWNDEN v, EMPEROR, (1911) 
2 M.W. N.6. . 96 


Damages -Assigument — Consideration ijo be 
* paidto a third person—Vendee’s default to pay— 
Vendor entitled to recover it~ Breach of contract— 
Nature of vendor's right 353 


Attachment before judgment - Want 
of reasonable and probable causo—Malice 507 








—— —— Claim for injunction—-Discretion 








- Wrongful attachment—Bona fide mis- 
- take no defence. 


In a case gf wrongful attachment, the decree-holder 
who moves the Gourt is responsible for what follows 
and must make good any loss snffered by the person, 
whose goods have been wrougfully seized. He „ista 
trespasser and a wrong-doer andis respousible for 
all damages, however innocently and mistakenly he 
may have acted, a 


Goma Mahad «. Gokul Das, 8 B. 74; Kissori i Mohun 
Roy v. Harsukhdas, 17 I. A. 17; 17 O., 436; xoferred-to. 
MURGAARPA Ousrry V. KARANATH, 4 BUR. L. T. 20 








Failure to comply with terms of 
damages: — Reasonable fime for execution of o 


; —*Injary caused by animàlg—Burden of 
proo d ` 


—- — f.—Ntgligence— Burden of prof 884 
Dasturat grants. Se Miwhasi — I4 
Deaf and Dumb accused —Praotice 989 
Declaratory suit. “see Hinvu Law 176 





T" » See SPECIFIC RELIEF Act, 
8. a 


— = Deleon tf what is not. in 
accordance with facte. . . 








A declaration of what is not in Sgeordande with 
facts cannot be given. Drondn Rasy RAMAYYA v. 
Cuunpari PEDDAYYA, 10 M. us T..116; (1911) 2 M. 
W. N. 174 


* 
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Decree, construction of 123 
Effect of waiving claim against a party 


— 





e. 
—— ns Qeaning of . 


75 


Amendment— Clerical or arithmetical mis- 
take— Error from accidental slip or omission—Suc- 
cessive applications for amendment, when maintain- 
able— No adjudication on merits upon previous ap: 
plication—Civil Procedure Code (Act XIV of 1882), 
s. 18—Court, inherent power of—Exercisable when 
' error is discovered—Persons not parties to action 
acquining interests—BEquities exonerating from effect 
of ametidment, 


* -A Court is competent to entertain successive appli- 
cations for amendment of a cleric@ or arithmetical 
mistake in a decree, or oferror arising therein from 
any accidental slip or omission, provided there has 
been no adjudication on the merits upon a previous 
application either because of default of the petitioner 
or because the Court thought that an amendment wis 
needless. . 

But when, upon an application for amendment of 
a decree, there has been an adjudication on the merits, 
the decision is conclusive between the parties upon 
genera] principles of law, though section 13 of the 
Civil Brocedure Code of 1882 is inapplicable to the case, 

Ram Kirpal v. Rup Kuari, 11 I. A. 37; 6 A. 269; and 
BoniRam v. Nambu Mal, 111. A. 181; 7 A. 102, refer- 

-~ red to. - 

. The power, to amend a decree so as to correcta 

clerical or arithmetical mistake therein or an error 
arising from an accidental slip or omission, is in- 
herentin every Court and may be exercised at any 
time the error is discovered. 

Obiter dictum;—A1l persons, who are nob parties to 
ihe nction and who have acquired interests based on 
the existing &tate of the record, acting in good faith 
and being purchasers for valuable congidefhtion, with? 

. out notice, actual or implied, of the existence of the 
matters, evidence of which has been supplied by the 
amertdment, are not prejudiced thereby, unless they 
have been accorded a hearing and the Court has 
determined that they have no such equities as entitled 
thenf to be exonerated from the effect of the amend. 
ment. SANGAT SINGH v, Janer Korr, 'l4 C. L. TEL 

. . . 

Qonstruction —Ezecution — Decree forsale in 

default of payment. 7 

Where a decree directed the defendantse to pay a 
cestain' sum of money in instalments, and further 
ordered that in default of such payment,the property, 
on which ihe plaintiff hada lien for his, unpaid pur- 
chase-money, to recover which the suit was instituted, 

be sold: ke . 

Held, thatthe defendants were made ‘personally 
liableeby the decree and that plaintiff's remedy was 
not'confined to a sale of the properties. ARUNACHA- 

' LAM Iyer v. ATMAKUMAR R8w Moman Rar, 10 M. L T.* 

213, (1911) 1 M. W. N. 85. : 

70 


— for money, meaning of . 
y form of —Decree leaving certain points to 
be decided in execution—Ezecution of decreé allowed 
“*only on i proof—Illegality" High Court—Revi- 
> sign—Failure to exercise jurisdiction — Civil Proce- 
dure Code (Act V of 1908), s. 115. 
The decree of a District Judge aras in the following 
.lerms : “Decree against"the 8rd defendant in the first 


— 





* 


` 











. 
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Decree—concld. 


instance and should she (plaintiff) fail to 
the jewels or their value from him (8rd defendant), 
plaintiff should be allowed to proceed agaimsi defend. e 
ants Nos, land 2 only ifthe plaintiff can prove ¢n 
execution that they took possession of the jewels 
from the 3rd defendant:” 


Held, (1) that the Judge should have decided the 
latter pointin the suit and not left it to be deter. 
mined in execution, as a fresh suit would not be main- 
t&inable for proving that point and the point could e 
not legally be established in execution proceeding. 


. Parasurama Ayyar v. Seshier, 32 M. 504 at p. 608, 
distingnished. 





(2) That the pissing of such a decree was a material 
irregularity which enabled the High Court to inter. 
fere under section 115 of Act V of 1908. KARAPU 
PADAYACHI v, SINGARATHAMMAL, 10 M. L. T. 567 136 





— Time fid for payment by an Appellate 
* Court— Power of lower Court to which it is sent for 
execution to extend time. 


Where time for payment of money is fixed by an 
Appellate Court in its decree, it is not competent to 
a subordinate Court to which the decree is sent for 
execution io extend that time. 


Vedapuratti v, Fallabha Valia Rajah, 25 M, 300 ab 
p. 318, followed. 


The general rule is that specific directions contained 
in the mandate of the Appellate Court are beyond 
the judicial discretion of the lower Court and hence 
must be implicitly followed. 


Theextension of time fixed by the judgment of an 
Appellate Court for the performance of a condition 
amounts to an amendment of it. MORIDEEN KUPPAI 
v. Marian Kanni, 6 M, L. T. 284; 21 V. L, J. 1018; 
(1911) 2 M. W. N. 240 139 


Deed- Constraction—Kanom-deed — Provision for 
removing buildings erected if of higher -value than 
a specified sum 


- Construction— Gift - Provision for payments 
to be made at a chuttram—Charge—Intention oj 
parties—Parol evidence — Admissibility — Personal 

+ liability—Consideration. . 


A document of gift provided for certain payments 
to be made to-thé plainifff at a chuttram, without 
any mention being made of the endowed properties 
and without any express word constitutiug a charge 
for such payments: 

Held, (1) that no charge was created on the pro- 9 
perties for the payments. 

(2) That, as the document was unambiguous, evi- 
dence of the conduct of the parties was not admissible 
to prove that the inteftion of the parties was 
different frog: the language of the document. 

Wyatt v. Attorney-General of Quebec, (1911), A. C. 
489, relied upon. 

(3) That the document enly imposed a personal 
obligation to make certain payments to the plaintiff 
which, not being supported by consideration, could 
not be enforced. PRESIDENT, TALUG, Bparp, PEDDA- 
PUR v. ÓHIGAKAMANI DHARMACHARLUS (1911) 2 M. W. 
N. 238 * c 


— —— Or Will- Construction of document 546 E 


1356 


Dé(amation, See Penan Cops, s. 95 
» See PENAL Cops, s. 499. 


217. 





— —s- Publication must be proved by prosecu- 
* tion, "6 
fn a defamation case, it is incumbent on the prose- 
cution to prove affirmatively that the accused pub- 
lished the libel complained of, as this is one of the 
essential facts necessary to establish the guilt of the 
accused. JEREMIAH v. Vas, 10 M. L. T. 506 ; (1911) 2 
M. W. N. 576 96I 


Defence, order striking off— Failure of e 


ant to appear as a witness 
Dekkhan Agriculturists’ Relief Act 

(XVII of 1879), S. 2—" Agriculturist "—In- 

come -- Livelihodd— Scholarship or stipend held by 

student. 

A scholarship or stipend held bya student cannot 
be treated as income earned by working for a liveli- 
hood. Such a scholarship or stipond should be exclud. 
ed in determining whether a person earne his live. 
lihood principally by agriculture “under section 2 of 
the Dekkhan Agriculturists’ Relief Act. PanvaTIBAY 
TRIMBAK v. YESHWANT KRISHNA, 13 Bom. L. R. io 
—— — S. 2, Exp. (D)— 4g i. 

culturist—Watandar — Service Watan — Sanad—Con- 

struction of grant— Grant of share of revenue —Grant 
of soil. 
- In construing a sanad granting a Watan, the Court 
must look mainly to the terms of the sanad itself. 

A service Watan was continued by Government, 
upon certain specified conditions, hereditarily without 
demand of service and without any deduction there- 
from on account of service and without objection or 
question on the part of Governmegtas to the rights of 
holders thereof. It was also provided in the sanad 
that in certain specified circumstances the grant may 
be converted into private property : 

Held, (1) that the sanad did not do anything 
more thau grant a share of the revenue; 

(2) that a person holding &villageunder a grant 
of the above description was not an agriculturist 
within the meaning of explanation (b) to section 
2 of the Dekhan Agriculturists’ Relief Aot. 

Ram Chandra v. Venkatrao, 6 B. 508, at pp. 602, 
603, Rajya v. Balkrishna Gangadhar, 29 B. 415, 
7 Bom. L. R, 43% relied upon. CHUNILAL v. BHANU- 
Wari, 18 Box. L. R. 1053 727 

——— ss. 12, I3 589 

——— Ss. 39, 48 — Proceed- 

ings before Conciliator ~ First certificate rescinded and 

new one granted— Deduction of whole period— Limita- 
tion, 

A promissory-note was made on 12th June 1905 in 
favour of the plaintiff. On 23rd May i908, plaintiff 
applied for a Conciliator’s certificate ander section 39 
of the Dekkhan Agriculturjsts’ Relief Act. The certi- 
ficate was granted on 3lst of August 1908. On the 
Lí th September 1908, the plaintiff and the defendant 
made a joint application on the strength of a kabuliyat 
executed by the defendant to the Conciliator. On 
receipt of that applicatioi, the Conciliator held that 
the certificite granted previously had become 
useless. Accordingly, he gave a fresh certificate on 
the 3rd of December 1908 in compliance with the 
prayer in the joint application of 10th September. 
Ou 11th December 1908, plaintiff brought this suit on 
the,promissory-note i 
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Dekkhan Agriculturists' Relief Act 


—concld, 


. 

Held, that the suit wae within time. Plaintiff was 
entitled to a deluction of the pefiod frem the 23rd 
May to 3rd December, because the whole proceeding 
during this period was substantially one continuous 
proceeding. The old certificate really merged into 
the new. DEVIDAS v. VrTHALDAS, 138 Bom. L, R. 1183 

925 
— c S. 48 925 
Delegation of power—Government requisi- 
tioned for surrender of accused—Delegation of 
power to another Government, if lega) »« 273 


Deposit in Court—Security for satisfaction e 
of decree— Refund of deposit—Powers of Cohrt— 








Decyee in separate proceeding 692 
Discretion ë 7 709 
——— Costs — Appeal ee “813 

= of Court—Adjournment  , 618 


Power to decree redemption in suit 
for ejectment e 7 
Dismissal for default— Application to set 
aside salp—Subsequent restoration of application 
by judgment-debtor—Application treated as rer 
351 

Divorce-Adultery on the part of wife—Proof— 

Birth of child 330-333 days after the date of last 

access—Legitimacy— Evidence Act (I of 1872), s. 112, 

There is no inherent impossibility of a gestation of- 
330 or 333 days. A child born during the continu. 
ance of a valid marriage 390-333 days after the 
husband last had access to his wife is legitimate. 

The mere fact that the wife had given birth to a 
child 330.333 days after the husband last had access 
to her is insufficient to prove adultery on the part of 
the wife, where there is no other evidence in support 
qj the charge of adultery, P v.P,77 P. R. 1911 946 


Divorce Act (IV of 1869), s. 14—Divorce 
—Petitioner guilty of adultery—Discretion to pass 
decree—Delay in taking proceedings. . 
The Court has discretion to pass a decree for di. 

vorce in spite of the fact that the petitioner has, 

during marriage, been guilty of adultery, Underwery 
peculiar circumstances adultery by the petitioner 
would not be a bar toa decrge. ` 

Wajke-v. Wyke, (1904), Probate 149; 73 
L. T. 173; 20*T. L. B. 198, referred to. 

The Court is bound by the rules which bind the 
English Courts under the English Divorce Act. 

The parties toa marriage were natiye Christiaffs. 
The wife had left her husband and was living with 
a Muhammatlan; -and efforts made td recover her 
occupied a long time. After some delay conse- 
quent onethese efforts, the husband applied for 
divorce. It was proved that the petitioner himself 
committed adultery during mafriage and befére he 

e commenced proceedings fog divorce: a 

Held, that the circumstances justified a decree for 
divorce in spite of the petitioner’s adultery and that 
the petitioner’s delay in taking proceedings should he 
excused; M v. M, 70 P. R. 1911 


Document, construction of. See CONSTRUCTIQN 
OF DOCUMENT; DEED. . 
s inspeotioneof. See Civin Proce- 
DURE CODE, O. Xi. 
— —-,sinspection of—Solicitor’s lien— 
- Administration suit » 


LJP. 38; 90 
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Documents filed by defendant—Right of plaiatiff 
to inspect—Civil Procedure Code (Act V of 1908), 
O. XI, rr. 15 and 20—Re*ision —Order permitting 
inspection. : * 

A plaintiff has a right to inspect documents filed 
by the defendant whith are material to the case, 
even though such documents are enclosed in a 
sealed cover and the prayer of the defendant is 
that they may be kept in the said sealed cover for 
the time being. 

An order of a Court granting an application for 
the inspection of a record is not open to revision, 
“where it hds been passed after hearing arguments 
on the poiné. 

dn re Nam of Hyderabad, 9 M. 266; Balamoney v. 
Ramasami Chettiar, 80 M. 230; 17 M. B. J. 70; 2 M. L. 
T. 88, Ram Dyal Saligram v. Narhwrry Balkrishnas 18 
B. 368, followed. Hari SINGH v. Ram Onaxp, 256 P. 
R. 1911 * * 506 
Dower. See Mofammapan Law—Dower. 





Dying declaration. See EVIDENCE ACT, 8. 
32 


Easement. See JALKAR * 305 
———. See LIMITATION Act, 1908, a. 26. 


mn Light ~Interference—Eatent of right-- 
Remedy—Nwisance-—-Diminution of light in sensible 
degree—Less fit for purpose of business—Previous 
enjoyment —Standard for compavison—— Advantage ol 
taght from other sources, whether should be taken into 
account—-Limitation Act (IX of 1908), s. 26. 


Section 26 of the Limitation Act is concerned only 
with the acquisition of the easement, and does not 
purport to measure the extent of the right, or to in- 
dicate the remedy by which a disturbance of the right 
is to be vindicated ; for that, resort must be, had to 
the English Law as it stood before theePrescription 

* Act, 

The remedy for interference with ancient lights is a 

suit for nuisance. And what amounts to nuisance is a 

' sensible abridgment of the plaintiff's light sufficient 
to render the occupation ofthe house uncomfortable 
and tof sensible degreg less fit for the purposes of 
business. . ® ` 

e Colls v. Home ang Colonial "Stores, (1904) A. C. 
179; 3 8. E. C. Qv. s.) 28; 90 L, T. 687; 63 W. R.' 905 
20 T. L. R. 475, relied upon. 

Nuisance implies comparison, and the pnevious 
state of affairs is a necessary @tandard for that 
comparison. 

Light from other sources to which a right has not 

- Been acquired by grant or prescription; and of which 
* the plaintiff may be deprived at any timd, .Ought net 
to be taken into account. Patt v. Rosson, 39 Ù. 59 








Ejectment. See LANDLORD AND TENANT. 


Right to recover possession on ihe 
strength of previous possession 58 











TYicI suit agains? transferee of a non- 
transferable grant » 


———— suit—Amalnamah ‘not registered— 
Possession as tenant — Subsequent registered lease 
Rights of parties — * 36 





——— » suit for, by heir ofetestator against 
trespasser—Suit maintaitfsole 577 


. 
. 


GENERAL INDEX. 


Transfer for term in lieu of dower 457° 


egrove-holder. 


Ejectment—concld. 


suit—Long possession of tengt — 


Burden of proof : Ó 








tion 
Enhancement of sentence. See SENTENCE., 
English Bills of Sale Act, 1878, 25 


Enlargement of time —Power oflower Court 
té extend time fixed by Appellate Court 139 


Equity—Amendment of decree — Persons nob 
parties to action acquiring interests—Equities ex- 
onerating from effect of amendment I5I 


—— suit—Redemption suit — Distinc- e 





Power of Court to nid defective power 


Equitable transferee. See Mortaacz— 
EQUITABLE TRANSFEREE 805 


. 
Escheat, right of—Residence, change in, effect of 
—Mafrur, meaning of--Abandonment of residence, 
how far evidence of escheat. 


A landlord claimed possession of a grove on the 
ground that the grove-holder having taken up his 
*residence in another village, the grove escheated to 
the landlord. The landlord claimed the right of 
escheat on the basis of an entry in the wajib-ul-arz 
where it was provided that if the tonant became 
mafrur or farar ho jawe, the grove will become the 
property of the landlord: 

Held, that, in the absence of any evidence to the 
contrary, the provision of the wajib-ul-arz did not 
apply to the case of agperson who had transferred 
his place of residence from one village to another 
bat had still retained and asserted his rights asa 

He can only be RR mafrur if 
his abandonment of the village is attended by cir- 


-cumstances which suggest an intention of complete 


abandonment of his residence and his rights in the 
rove, . 
Chandi Singh v. Syed Arjumand Ali, 2 O. C. 280, 
followed. ` 

It would be open to the persons interested in any 
particular case to prove by oral evidenco that, al- 
though the custom set forth in the augjib-ul-arz ig 
limtted by the use of such words as ‘ 
“ farar ho jana,” yet, asa matter of fact, these words 
were used loosely and inaecurately, and that the 
custom actually prevailing recognizesthe right of 
escheat against a grove-holder, whenever the latter 
has finally and completely transferred his residence 
outside the boundaries of the village in which the 
grove is situate. SARDAR Kunwar PARTAB SINGH v. 
CHANDRA BHUKAN : 


Estate- Land granted on favourable terms 777 


Estoppel-Alienation by widow--Consent of 
nearest reversioner 529 








Alienee's son not objecting to building 
upon land sold by father E 729 


—— Attestation—Burden of proof. 


A party toa document canuob avail himself of 
attestation as creating an estoppel against an attest. 
ing witness unles$ itis shown that he was deceived 
by such action on the part of the perso attesting, 





‘mafrur” or 9 





arden of proving such deception would lie on 
the person pleading such estoppel. Maune THA 
Maung v. Mauna Sawee Tag, 4 BUR, L. T. 132 891 


Decision between two persons as to 
their being co-proprietors—When binding on third 
party 715 














Entry of husband’s name as joint occu- 
pier 








Error in stating decretal amount ip sale 
proclamation 97 

Family settlement 140 
—-Forged draft paid by banker—Cus- 
tomer’s negligence in facilitating forgery 





Fraud—Mortgagor and morlgagee—8Sale 
by widow—Mortgage by purchaser—Mortgagor in 
qossession — Reversioner obtaining possession by fraud 
in collusion with mortgagor—Suit on mortgage — 
Reversioner resisting claim an ground of his title. s 


In 1878, A.’s widow sold the property left by*A. to 
one B., who mortgaged it to C. in 1892. After the 
death of As widow, A.'s reversionary heir D. obtain- 
ed possession of the property by colluding either with 
the mortgagor B. or his tenants. C. then sued for 
foreclosure on the mortgage. -D. resisted the claith 


“on the ground that he, as reversionary heir of A., was 


entitled to the property free from the mortgagor : 
Held, (1) that B. as mortgagor was estopped from 
denying the mortgagee’s title and as D. got into 
possession with the help of’ B., the rule of estoppel 
which applied to B., extended to D. The latter could 
not, therefore, resist the mortgagee's claim but could, 
if he liked, sue to recover pogsession of the property 


' by a separate suit. 


Pasupati v. Narayana, 13 M. 335, followed. 
(2) Thaj the fraud on the part of D. was sufficioné 


“jin law to deprive him of the:right to be heard in 


defence to the suit that he was entitled to the pro- 


' perty 9s reversionary heir of A. . 


No*man can be allowed to profit by his own 
fraud. 

The rule that the true owner of the property is 
entitled to retain possession, even though he has 
obtained it from a trespasser by force or other un- 
lawful meats, applies only where the true owner gets 
into possession without bringing himself within the 
law of estoppel. 

Lillu bin Raghushet ¥. Annafi Parashram, 6 B. 387 
at p. 891; Bandu v. Naba, 15 B. 238, referred to. 

As between a mortgagor and his mortgagee, neither 


: can deny the title of the other for the purposes of the 


mortgage. A mortgagor cannot derogate from his 
grant so as to defeat his mortgagee’s title, nor can 
the mortgagee deny the title of his mortgagor to 
mortgage the property. 

A person having bten in possession of the property 
as mortgagor of a mortgagee, is hound to hold it in 
that capacity. Ifhe is threatened or obstructed by 
any one claiming as the true owner, he ought to give 
the mortgagee notice of the threat or obstruction so 
asto enable the Jatter to defend his rights as a 
mortgagee.  HILLAYA v. NARAYANAPPA ax 13 


Bom. L. R. 1200 
am —— Husband and wife p 


200 


Instalment sete DEEE owe 


ee 





INDIAN CASES . 


[1911 
Estoppel—concid. B 








Mortgag’—Plea as to illegality of mort- 
gage when both parties had knowledge of illegality 
bd 922 
—— not to defeat pfovision of law—Estop- 
pel not a cause of action 56 
— Res judicata—Distinction 225, 535 
Evidence. See MURDER. 
——— Admissibility—Confession recorded by 

Magistrate taking part tn investigation—Panchnama 

— List of property found and places searched —State- 

ments of accused and witnesses— Crinvinfal Procedure 

Code Act (V of 1898), ss. 103, 164. 

Confessions recorded by a Magistrate, Who directs 
a Police inveftigation, or who holds a preliminary 
imquiry,are adméssible in evidence when they have 
been voluntarily made. A Magistrate is not dis- 
qualified from performing his Qty of recording 
voluntary confessions merely Because hetook part in 
the Police investigation. Buthis persSnal relations 
with the investigating Police should not be such that 
an accused, who had been forced to make a false 
confession by the Police, would think it of no 
avail fo tell the truth to the Magistrate. 

A panchnama is not evidence of the statements of 
the accused and witnesses embodied thereig. In so far, 
however, as itis a list prepared under section 103, 
Criminal Procedure Code, of property found and 
places searched, a panchnama should be proved and 
exhibited as relevant evidence of these matters. 

Crown v. Baloch Khan, 4 S. L. R. 88 at p. 41; 7 Ind. 
Cas, 601; 11 Cr. L. J. 498, explained. IMPERATOR v. 
Misrt walad SANWAL, 5 S. L. R. 31 . 209 
—— -— Admissibility— Depositions made before 

Committing Magistrate. » 

Where the cross-examination in the Sessions Court 
is nob full, the High Court can look into the deposi- 
tions thadg before the Committing Magistrate to see 
whether the witness is giving a consistent story. 
Kitta VALAYAN, In re, 1L M. L. T. 82 2 
——— Admission « 568 
Admission of account without allow- 
ing other party occasion for rebuttal 673 

~~ Entries in Revenue  books-&-Probative 
value as «evidence af title br possession. 
The fact that a persog's name is entered as owne 
e0» occupier in the books of the Revenue authorities is 
not in itself conclusive evidence either of title or of 
possession. 
Fatma kom Nuby Saheb v. Darya Saheb, 10 B. H. C. 
R. 187; Bhagoji v. Bapuji, 18 B. 75, relief upon. 
KASHIRAM v. RAJARAM, 13 Box. L. R. 879 ; 35 B. 487 
ie 9 356 
.4—— ——— —+— First Court expressing opinion as tq 
sufficidhcy of evidence—Farther evidence dispensed 
with by Pleader —Reversal of finding by Appellate 
Court— Right to opportunity for examining-evidence 
dispensed with e - 691 


449 
Unstamped document— Secondary evis 




















— 


-—— ——— Hereditary office 





dence. » 

Where an original document is unstamped, no 
secondary evidence of its contengs is inadrfissible. 
SAMINATHA PILLAI v, SUNDARA BAJA PitrLAI, (1911) 2 
M. W. N. 166 : 12 





s Value of first report of offence 649 
Valueot first repor to Polico 220 





et 
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. 
Evidence Act (I of 1872) does not contain 
273 


whole law of evidence 


s.2 *. 273 
— ——— ———;,- S, 8, expl. 2 B 87 
— — — ss’ lI, 13, 32, cib. (2) 


and (3)—Statement made in conveyance .or mort- 

gage that property is limited by certain boundaries— 

Admissibility of statement against person not party to 

deed. 

When vendor or a mortgagor describes in a 
document that the property conveyed or mortgaged 
È limited by«ertain boundaries, ho makes a statement 
as to the limfted extent of that property, and the 
stajement is against his proprietary interest because 
it is equivalent to an admission that hig proprietary 
interest does not extend over any jand outside the 











. » boundaries mentioned. Therefore, the statement is 


covered by clause (8) of sec#on 32 of the Evidence 
Act, andis admissifi@ in evidence against a person 
who is not a®party to the deed; but the statement does 
not fall within section 11 or 18 or clause (2) of 
section 32. ABDULLAH v. KUNJA BEHARI Lat, 14 C. 
L. J. 467 ; 16 C. W. N. 252 149 


: S. I3—Admissibility of 2 state- 
ment regarding boundaries of a property made in 
a deed against a person not party to the deed 149 


13 — Judgment — Remarks 
therein— Judgment relating to land— Eatrinsic evi- 
dence. 

A judgment is relevant under section 18 of the 
Indian Evidence Act only as instance of an assertion 
of a right. The remarks in the judgment cannot be 
treated as evidence. They are the mere opinion of a 
person who is not before the Court to be cross- 
examined upon the grounds of that opinion and hence 
are not good evidence. 

Mahmad Amin v. Hasan, 81 B. 148; 9 Bom. bu, R. 65, 
dollowed. i 

A judgment describing land by metes and 
bounds ig of no value unless explained by extrinsic 











——— sS. 


- evidence so as to make it applicable acourately to the 


Jands in dispute. f 

Dinompnee Chowdhrani v. Brojo Mohini Chowdhrani, 
29 C, 187; 29 I. A. 24, followed. KUMALAMMAL v. 
Kumari Rasa, 10 M. L. T. 350; (1911) 2 M. W. N. 

*337 Uo 7 4 
———— ——-4—— SS. 14, 15—Penal Code lAtt 

XLV of 1860), s. 415 — Cheating—BEvidence showing 

that accused had cheated other persons, admissibility 

of.* E. 

Tuo accused, a license clerk ina Munigipal Office, 
avas charged with having cheated three persons by 
demanding from each two annas in excess of what 
was the legitimate license-fee. On behalf, of the 
prosecution evidence was produced to prove that he 
had alsotcheated other persons: Held, thas the evi- 

- dence was inadmissible. 

- Emperor v. Debendra Prosad, 86 O. 573, 9 O.L. 
J. 610; 13 C. W. N. 973; 2 Ind. Cas. 601; 10 Or. L. J. 
91, distinguished. . 
- Empress v. M. J. Vyapoory Moodliar, 6 O. 655; 8 C. 
L. R. 197, followed. EMPEROR V. ABDUL WAHID KHAN 
8 AeL. J. 1269 a 987 

— -4—— s, 15 987 


—— S, ZI does not apply to ad- 
mission made after the commencqment of the pro- 
ceedings . * 5 








GENERAL INDEX. 


1C59 « 
Evidence Act—conid, 


—— —— —— S., 24—Confession to Zata 
or Lambardar w3 


— S. 24—Statement made t9 Zail- 
dar on promise of benefit j 642 


—-——— S. 25-—Confession io another 
person in the immediate presence of Police 973 


-— —— — S. 30—Confession by co-ac- 
cused pleading guilty 











r 








T9 —— — S., 30—Plea of guilty — Co-ac- 
cused— Removal of co-accused from dock — Admissi- 
bility of co-accused’s confession against remaining 
prisoner, 


If one co-accused pleads guilty and is removed from 
the dock and the other accused alone is tried, the 
confession of the former cannot be taken into con- 
sideration against the latter under section 80 of the 

e Indian Evidence Act. EMPEROR v, KIRAMAT SINDAR, 
88 C. 446; 18 C. W:Nat9 





—— — —— S. 32 —Dying declaration. 


Where a dying man, after receiving extreme unction 
makes a declaration, it should generally be believed 
to be true and acted upon. PATTAM ASTHONY v. Em- 
BEROR, (1011) 2 M. W. N. 188 | 


S. 32—Statement of a deceased 
relative as to age—Admissibility of such a statement. 








The statement of a deceased maternal grand. 
father of a testator, is admissible in evidence to 
prove the latter's ago. 

Oriental Government Security Life Assurance Qo. 
Là., v. Narasimma Chari, 25 M. 183, followed. DENE- 
pram BULLEYA v. SOMANÊHI SEETHARAMAYYA, (1911) 2 
W. N. 383 





55 
S. 32, cIs. (2) and e» 


Admissibility of a statement regarding® boundaries 


of a property made in a deed against a person not 
party to the deed 


———— — S. 35—Admissibility of process. 
' 6 





server's return 





———— — — S. 35— Settlement records 








— —— s. 65 — Secondary evidence — 
Document proved to have been returned to debtor — 
No notice given—Admissibility of secondary evidence, 


The lower Appelfate Cofrt admitted oral evi- 
dence as to a previous promissory-note in lien of 
which the promissory-note in suit was exeouted and 
gave it as his ground for such admission of oral evi- 
dence that the original note was destroyed. The 
facts qn the record showec that the old note wag 
returned to the debtor when the new one was execut- 


ed. 
e Held, that secondary evideice of the contents of 
the previous noje would be admissible only if notice 
to produce were firsb served on the defendants. As 
in this case no such notice was served, the Secondary 
evidence of the previous nobe was not admissible. 
Maune SAN HLA v. SUBRAMONIAM OnHExTTY, 4 Bur. L. 
T. 144 861 
—— ————  — — S, 8l —Presumption as to printer 
and publisher --Proof— Printing Pre&ses and News- 
papers Act (XXV. of 1807), s. 7—Declaration to be 
. produced. 
. 


. 
\ * 
. 
060 INDIAN: OASES. , é [1911 
vidence Act—econtd. Evidence Act—concld. 
Nder section 81 of the Evidence Act a Court mortgages only, and thay tendered evidence ofthe.. 
shoulMpresume that a document purporting to be a acts and conduct of the parties to that effect, as for 
e newspaper or journal is the particular newspaper or instance, tha possession of the Broperby was retained ` 
«journal, and nob that it was printed or published bya by the alged vendor who paid various sums by.- 
particular person, that is, the presumption of the way of interest on the alleged purchase-money, and, 
genuineness of-a document does not include the in part re-payment of the principal sum showing 
presumption that it was printed and published by the that it was merely a loan. The defendants alse 
person by whom it purports to have been published. alleged that the plaintiffs took absolute conveyances 
That a particular person is the printer and- pub- of property from the defendants with notice that it in 
lisher of a newspaper can be proved by producing a fact belonged to a third person, namely, the alleged 
* copy of his declaration under Act XXV of 1867, mortgagor: ý ° 
Tt is doubtful whether section 81 of the Evidence Held, that the evidence which was tem»dered but 
Act applies merely to public documents and not to rejected by the Court below should be heard, MAUNG 
private newspapers and journals. KYIn v. Ma Suwz La, 15 C. W. N. 958; 10. Ma L. ®. 
The question whether a copy of a Government 108; (1911) 2 M. W.N. 30; 14 O. L. J. 276; 13 Box. 
Gazette or any other publication can be treated as L. B. 797;8 A.L.$.1184;21 M.L.J.1105; 4 Bur. 
evidence of the contents of the originalis nob one L. T. 278; 38 C. 892 è . 39P.C. "^ 


relating to the proof of documents but to the admis- 
sibility of secondary evidence. JEREMIAH v. Vas, 10 
M. L. T. 506; (1911) 2 M. W. Ny 576 981 


S. 90 — Presumption as " to 
genuineness—Original lost—Copy produced. 


The presumption under section 90 of the Evidence 
Actas to the genuineness of an ancient document 
is applicable even where the original has been lost, 
and only its copy has been produce]. 

Khettar Chunder Mookerjee v. Khetter Paul Sreeterutoo, 
6 C. L. R. 199; 6 C. 886; Ishar Prasad Singh v. Lallijas 
Kunwar, 22 A. 294, followed. 

Whether the Court should presume the genuineness 
of a lost document isa matter that depends on the 
special cricumstances of each case. 

Appathura Pattar v. Gopala Panikkar, 25 M. 674, 
referred to. PoNNAMBALATH @PARAPRAVAN Bavortti 
Haar v. KAROSH SANEKARAM Nair, 21 M. L. J. 981 


mead 





e days after the date of last access 


Ch. VIII, s. 117 257 
——— Sa 157 88 


Excise Act (XII of 1898), ss. 30- 1), 
30 (2) (a)—Meaning of the section— Possession 
of permissible quantity of each foreign spiriter liquor 
, —Possession of large quantities of brandy and beer — 
Accused a well-to-do Chinaman — Presumption of 
possession for private consumption. 


The meaning of section 80 (1) of the Excise Act is 
that a man may possess 12 quarts of foreign spirit 
without reference to any other kind of spirit or liquor 
in his possession. The section permits a man to 
possess without pass or license 12 reputed quart 
bottles of foreign spirit, 12 reputed quart bottles of 
453  forsign fermented Jiquor, one reputed quart bottle of 
246, 362 * country spirit and 4 reputed quart bottles of country 
fermented liquor, all at the same time. . 

Clause (a) of section 80 (2) cannot mean that a 
man may keep foreign spirit for his private uge with- 
out a pass or license only if he has no foreign fer- 
mented liquor in his possession at the same time. 

The accused, a well-to-do Chinaman, whe could | 


S. I12-—Bitth of child 338 
* 946, 














— -.-— S. 9I 


S. 92—Promissory-note on de- 
~ mand—Contemporaneous agreement in writing «for 
payment by instalments—Evidence—Eaclusion. 


Jn & suit for money due on a promissory-note 
payable on demand, the defendant pleaded a con- 
temporaneous agreement in writing allowing the afford to buy one two hundred rupees worth of 
re-payment by instalments: liquor for festive occasions was carged with possess. 

Held, that ¢he contract was as contained in the Y8 g.large quantity of brandy ànd beer when the 

* tivo documents and the defendant was entitled to — 2nnual Chinese festival was in fact neaf at hand : 
prove the contract by showing that there was a duly Held, that the acoused was prima facie entitled to 
executed contemporanedus agrbement'in writing the beifefit of the exception contained in clanse (a) 
between the parties. NAGARDAS v. MosmsS. Amoxxs, of Section 30 (2). Efireror v. Gu Wa, 4 Bux. BAS 
4 Bun. L. R. 136 . 896 146 s 


= . 
Execution of decree. See Civi Procs- 


—— — Ó— 























——— S. 92 — Where applicable — 

. a è 
Fraud—Dealing with third persons property—Proof DURE e ODE,*1882, s. 216 572 
of acts and conduct, . ——— -a SeeeCrvin PROCEDURE 

e. i * 

Section 92 of the Evidence Act is applicable to an Cone, 1908, s. 48 . y 
instrument “as between the parties to any such ——— Adjustment out of Court — 
instrument or their represeniatives-im-interest," but Failure to certify—Subsequent application for exe. 
it does not prevent proof of a fraudulent dealing cugion—Counter-petition by judgment-debtor after 
with a third person's property, or proof of notice 90 days—Application® by one of several deoree- 
that the property purporting to be absolutely holders . 562 
conveyed, in fact belonged to a third person who was $ Assi lying £ 

—— — gnee applying forexe- 
not a party to the conveyance. ; : : cution — Attachment before hoarig judgment- 

The plaintiffs claimed under certain deeds which debtor’s objection unlawfewl id 547 
purported to Be absolute conveyances, but which d 
the defendants contended „were meafit to be, and had, ————$. Attachment in execution 
jn fact, been treated by all the parties concerned as ' of one decree—Other%pplications for rateable 
e * 4 * 

. ES ^ . 
Pd e ` 


"Vol. XII] : 


Execution of decree—contd. 


distribution — Payment inte Court for satisfaction 
of the decree of attaching ceeditor—Rateable dis- 
tribution of emoney*—'' Assets,” meaning of—Effect 
of payment on attachment—Snbsequentfsale of at- 
tached property at the instance of other oredr 








— Attachment in execution 
of one decree—Subsequent application in execution 
of another decree—Claim for rateable distribution 
—Satisfaction of irst decree—Private alienation of 
property—Practice — Alienation void as against 
second ¢ecree-holder 





.w—— —-— Decree in favour of two 


minor members of joint Hindu #amily—Majority 
attained by managing member more than 3 Eos 


before application 
. . 

— ——es,———- Joint decree against seve- 
ral pergons —Pay ment by one of judgment-debtors 
of portion of decree—ljiability of the judgment. 
debtor, whether continues . 59 








——— Mortgage by father—Per- 
sonal debt of father—Sale of entire familf estate — 
Discretion—Order for sale of mortgagor's $49 


in thg first instance : 


——— —— Mortgage decree — Direc- 
‘tion to pay money—Personal remedy—Cumulative 
remedy 








—-. Personal decree against 

holder of impartible estate—Property not liable for 

- satisfaction of deoreo — Successor not made party to 
execution proceedings— Lease of property ind 














Starting point of limitation 
— Date of appellate decree 


——— Transfer ofedecreeto sub* 
ordinate Court—Decree beyond jurisdiction 27 


š — Agreement of discharge in 
consideration of services, effect of. 











- An agreement between the decree-holder and the 
judgfhent-debtor, whereby the former agrees to treat 
a portion of the decree del as discharged in con- 
sideration of certain services rendered by the judg- 
ment-debton is tantamount to a receipt *ofe the 


amount, LAKSHMINARASIMHACHARYOLU 9. LAKSH- 
MAMMA -« 169 
a ———————— 





Apfilication against a minor 
judgment-debtor not properly represented, effect of — 
Renewal of the application by a suhsequent application 


—Limitation, " 


A mortgage-decree was passed if 1882 against 
S., who died in'1882. An application fer execution 
was put in against the heirs of S., one of whom 
was’ a minor, in 1891. Tie mortgaged property wase 
put to sale and was purchased by the decree-holder 
himself. R., the minor representative of S., brought 
a suit in 1898 for setiing Aside the sale on the ground 
that she was not properly represented in the execu- 
tion proceeding. The sale was ,thereupon set aside 
so far as hag interest wag concerned. The decree- 
holder, then, made an application in 1910 to review 
the application of 1891 for execntion against R. 

Held, that the application of 1891, to which R. was 
a party but was not properly represented, was `of no 
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effect as against her and could not be revived as 
against her. The decree, therefore, was tim barred 
as. against R. 3 e* 
Muin-ud-din Khan v. Chajju Singh, 2 A. L, J. 276; 
Rahim.Ali Khan v. Phul Chand, 18 A. 482; Issuree 
Dassee v. Abdul Khalak, 40. 415;8 ©. L. R. 46: 
Khair-un-nissa v. Gouri Shanker, 8 A, 484; Verasu1M v. 
Athe, 7 M. 595, distinguished. MOHAMMAD ISMAIL 
KHAN v. RASHID-UN-NISSA, BA, L, J. 1277 628 
Cac — Decree against a deceased 
person—JPerson coming into possession of assels— 
Onus to show eatent—Trust estate, dealings with. 








Once it isadmitted or proved that the man, it is 
sought to make liable under a decree obtained 
againsb a deceased person, had come into possession 
of assets belonging to the estate of the deceased 
itis for him to satisfy the Court as to the extent of 
the assets received by him and to account for them. 
A fact which is specially within the knowledge 
of a certain person nust be proved by that person. 

Where a money-lending transaction was carried ou 
by a trustee ont of the trust estate, such estate is en- 
titled to all the profits, but where it is carried on partly 
out of the trust estate and partly with his own 
money, the estate is entitled only to & share of the 
profits proportionate to the capital belonging to it. 
Rancnope Das GOVARDHANA Das v. KRISHNA Das 
Virrat Das, 10 M. L. 1.272; (1911) 2 M. W. N. 271; 
21 M. L. J. 1096 253 








Decree directing indefinite 
plot of land to remain in defendant’s possession ~ 
Decree, whether executable—Preliminury order for 
separation of land—Appeal —Final order directing 
delivery of land (ip plaintiff— Whether bars appeal 
against first order—Civil Procedure Code (Act V of 
1908), ss 2, 47. 


A decree provided as follows:—' th plaintiffs do 
pay the assessment on the entire plaint property, 
that Ist defendant shall enjoy land yielding 126 
muras of rice, and house, out of the property, 
that Ist defendant shall not alienate the” said land, 
of 126 muras of rice, that if alienated, the alien- 
ation shall be void, eto. etc.” In 1909, the plaintiff 
applied for execntion and asked for an order 
directing that, out of the lands mentioned in 
the decree, land yielding 126 mura’ of rice, which 
was already in Ist defendant’s possession and was 
to be retained by her, ke caused to be separated 
and that the remaining properties be given to the 
plaintiffs by a Commissioner. The defendant ob. 
jected that the decree was declaratory and that no 
execution could issue. The District Judge, over- 
ruling the objection, passed a preliminary order 
and appointel a Commissioner for preparation of 
lists of lands and for setting aside lands that yielded 
126 muras of rice income. Later,on 18th March 
1910, he passed the final order directing delivery 
to  plaintiffe of all but the lands yielding 126 
muras of rice. The Ist defendant, after the final 
order was vrssed, appealed to the High Court against 
the preliminary order alone? 

Held, (1) that the order appealed against deter- 
mined the question whether the decree was execut- 
able or not, that it was a decree, and was conse- 
quently appealable. 
` Narayana Pattar v. Gopala Krishna Pattar, 28 M, 
356; 16 M. L. J. 247; Ram Kirpal-y. Rup Kuari, 6A. 
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289; 11 I. A. 87; Bhup Indar Bahadur Singh v. Bijari 
BahadurWNSingh, 23 A. 152; 27 I. A. 209; Deoki Nandan 

eSingh v.* Mensi Singh, 14 C. L.J. 36; 10 Ind. Cas. 
374, relied upon. 

Venkatagiri Iyer v. Sadagopachariar, 14 M. L, J. 859, 
distinguished. 

(2)'Thatthe District Judge’s final order did not 
affect the defendant's right of appeal against the 
preliminary order, if the appeal was preferred 
within the period allowed by law, as the later order 

* did not supersede the first. 

The reversal of the first order would have the 
effect of nullifying the final order. 

Mackenzie v. Narasinga Sahai, 36 OC. 762; 1 Tnd. 
Cas. 418; Madhusudan Sen v. Kamini Kanta Sen, 32 
C. 1023; Bat Kuntha Nath Dey v. Nawab Salimullah 
Bahadur, 12 C. W. N. 590; 60. L. J. 547; Kurigal Mal 
v. Bishambar Das, 82 A. 226; 7 A. L. J. 210;5 Ind. Cas, 
276, dissented from. 

Musammat Gulab Koer v. Badskgp Bahadur, 18 C. 
W. N. 1197; 2 Ind. Cas. 129; Jatinga Valley Tea Come 
pany v. Chera Tea Company, 12 C. 45; Subbasastri v. 
Balachandra Sastri, 18 M. 421; Mallikarjuna v. Patha- 
neni, 19 M. 479, relied upon. 

Uman Kunwari v. Jarbandhan, 80 A. 479; A. W. N. 
(1908) 195; 5 A. L. J. 417; 4 M. L. T. 162, referred to. 

(3) That the decree was merely declaratory and 
was not capable of being executed. 

Where the law gives a person two remedies, he is 
entitled to avail himself of either of them unless they 
are inconsistent. 

Mackenzie v. Narasinga Sahai, 36 O. 762; 1 Ind. 
Cas. 418, relied upon. LAKSAMI v. MagupEVI, 10 M. 
L. T. 437 ; 21 M. L. J. 1068 66 

Mesne jfofits—Limitation— 
Notice to deliver possession. 


Where a deogge awards mesne profits to the plain- 
tif till the date of delivery of possession, the mere 
filing of a petition bythe defendant stating that 
plaintiff might take possession of the lands, of which» 
no notice isesent to the plaintiff, would not be tanta- 
miount to delivery of possession. The defendant 
would continue to be liable for the mesne profits till 
actual delivery of possessjon. 

The fact that a particular year for which mesne 
profits were awarded by the decree is more than three 
yéars before the date of the execution application, 
which is itselfin time, will not render the claim for 
that year's profits time-barred. e MALLADI RAMA 
SomAYAJALU v. BRUNDAVANAM PRAMAYYA, (1911) 2 M. 
W. N. 208 272 
Ex parte decree, effect of 329 

‘oo Defendant present in Court 

premises but failing to respond when called 903 











— 

















Applications 1$ set aside by 
some defendants —Contestéi decree against other fe- 
fendants—Plaintif's appeal against contesting de- 
fendants - Self-contained appellate decrée —Jurisdic- 
lion of first Court to entertain application for setting 
aside ex parte decree after decree of Appellate Court. 


It cannot be laid down broadly that as soon as 
an appeal has been preferred against a decree, the 
authority of the original Court to deal with that 
decree is complefely taken away. 

Sankar Bhatta v. Subraya Bhatta, 3094. 535; 17 M. 
L, Ja 486, not followed. 
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Kumud Nath Roy Chowdguri v. Rat Jatindra Nath 
Chowdhuri, 9 Ind. Cas. 189; 13 C. L. J. 221; 15 C. W. 
N. 399; 38 C. 394, referred to. . è 

After the decree of an original Oourt has merged 
in the decree of an Appellate Court, the only Court 
which is competent to entertain an ‘application for 
amendment of the decree is the Court of Appeal. 

Muhammad Sulaiman v. Muhammad Yar Khan, 11 
A. 237 and Sri Gobind Singh v. Gangotrt Pershad Singh, 
6 C. L. J. 542, referred to. 

A mortgage-suit was resisted by the sixth and 
seventh defendants alone and the suit pyoceeded 
ex parte against the other five defendants, The 
decree directed the sale of two-thirds of the mort- € 
gaged property aid declared that if the mortgage- 
debt was not satisfiéd thereby, all the seven de- 
fendants would be personally liable. The plaintiff 
appealed against that partion of the decree which 
declared that an one-third share df the mortgaged 
property was not liable—that is, the appeal was 
directed against dhe sixth and seventh defendants 
alone who filed a memorandum of cross-objection 
to the effegt that they should nob have been made 
personally liable. The appeal and the cross-gb- 
jection both succeeded, as the Appellate Court held 
that the whole property was liable but that the 
sixth and seventh defendants were nob personally 
liable. The decree of the Appellate Court was made 
self-contained and the provisions of the decree of 
the original Court, so far as they related to the 
firs& five defendants, were reproduced and incor- 
porated in the deoree. 

The first five defendants then applied to the first 
Court to have the ez parte decree set aside: 

Held, that the Court had jurisdiction to entertain 
the application: that the questions in controversy 
between thg plaintiff and the first five defendants 
Were not waisedein the appeal; that the decree of 
the first Court was not affirmed, modified or re- 
versed in so far as the first five defendants were 
concerned, and thit the effect of the appellate *dec- 
ree was not to merge the ew parte decree thewein. 

Monomohini Chowdhurani v. Nara Narayan Roy, 4 C. 
W. N. 456; Dhonai Sardar v. Tarak Nath Chowd&uri, 
5 Ind. Cas. 625; 12 O. L. d. 53; “Zingt-um-missa Bibee 
v. Muddun Mohun Pal, 32 We R. 587, distinguishe1. 
Brisa BAL SINGH v. MAHADEO PRASAD : 669 


Expert medical opinion, relevancy of 93 
e 


Ex~-proprietary.Tenant— Undivided patti 
—Saie of his zemindari share by one of co-sharers 
—Whether fe becomes ex-proprietary genant of all 
co-sharere—Right of one sharer to realize rent. 


A. find B, were co-sharers in an undivided patti. 
A. sold his share to C. and became, thereby an ex- 
proprietary tenant in respect of his sir holding: | 


¢ Held, thatas the patti was undivided, 4. became an 
ex-proprietary tenant of the entire body of co-sharers 
and thag C. had not the exclusive right of collecting 
rent from him. BHAGWANSIN v. Desi Prasan 630 


Extradition Act (XV of I903), s. 3 

(D (3) ES $ 278 
— —— ——— (English) (33—3 

Vic. Ch. 52), RAN io UNS 273 


= ss. 14, 15 
® 








273 








H 


Vot, XIT] ` 
Family sottlement—Consideration 140 
Fishery right. See Japxar 305 


Footings to wall—Eeistence for great length of 
time—Ext8nsion 0f cornice corresponding wit esten- 
sions of footinga—Inference—Trespas§—Mandatory 
injunction—Specific Relief Act (I of 1877), s. 55. 


* Where certain footings to the wall of a house had 
been in existence for a great length of time and the 
lateral extension of the cornices of the house corres- 
ponded with the extension of the footings, it was 
presumed that the land covering the footings be- 
longed jo the owner of the wall. 

The defendant erected a wall quietly and promptly 

* on the land covered by the footings to a wall belong- 
ing to the plaintiff who immediatdiy brought a suit 
for a mandatory injunction for he demolition of the 
defendant's wall, 

Held, thafthg plaintif? was entitled to a decree. 
ABDUL Hussain 4 Ram Caaran Law, 38 C, 687; 16 C. 
W. N. 318 469 


Foreclosure proceedings. See Reav- 
LATION XVII or 1800. 


—— SUit-- Extension of tfme fixed by 
preliminary decree for payment — Appeal from final 
degree--Order granting extension may be im- 
peached 795 


Foreign records—Aduissibility 
Forfeiture. See LANDLORD AND TENANT. 
— —; Relief against 








273 


334 


——— —— + Clause in parbition-deed —Construc- 
tion 256 





Fraud. —Evasion of process of Court 679 


—— ——- of one judgment.debtor, whether enlarges 
649 


time against obher aS 


Forged draft paid by banker—Which of 
two innocent persons should suffer 257 


—— 





——s— of 
tion 
° 


— 


judgment.debtor—Extension of limita- 


793 


Mortgagor and mortgagee— Sale by widow 
—Mortgage by purchas#:—Mortgagor in possesion 
—Revefsionef obtafning possession by fraud in 
collusion with mortgagor—Snit on jJnortbhge—Re- 
versioner resisting olaim on ground of his title 

. 913 

*— — —— Plaintiff and defendant both parties toa 
fraud s 56 

—sPleadings—Practice ~ Pargy cannot plead 

fraud of his predecessor-in-interest. 








. 

A. obtained the property in suit by gift as’ dower 
frog her husbfind, the real owner, in 1829. In 1863, 
A, sold the property to B. who died in 1873. In 
1875, B.'s brother C. made a gift, by a deed, of the 
property to D.a grandson of Á. In execution of a 

. decree against D's estate, the property was sold and 
. purchased at Court saleby E., who transferred what 
, he bought at $he auction to ‘the plaintiff. The 
plaintiff sued for the recovery, of possession of the 
property grom defendants, Da brothers and sister, 

, who were in possession thereof. 
Held, that the plaintiff was entitled to possession. 
. If the transactions from 1829 to 1875 were genuine, 
legal and valid transactions, then the defendants had 

e 


. 
. 


, GENERAL INDEX. 


e 


1068 


Frau d—concld. 


no case ab all. If, on the other hand, these transac- 
tions were fraudulent and collusive and, jherefore, 
invalid and not binding in law, then the defendants 
were precluded, as parties by descent to fhe allegod* 
frauds from setting up their own in equity to avBid 
the legal consequences of those transactions, 

Doe dem. Roberts v. Roberts, (1819) 2 B. and A. 
867, relied upon. SAYAD NAHANNU PACHHASAHEB y. 
SABINIBIBI, 13 Box. L. R. 1011 5B3 


Fraudulent transfer-Order of adjudica. 
tion—Right of Official Receiver and creditors te 
recover property fraudulently transferred 622 


Game of mere Skill—Ring game 988 


Ganjam and Vizagapatam Agency 
Rules, rules XVIII and XX—Disposat of 
case by Agent under rule XVIII— Petition to High 
Court under rule XX, whether lies—Civil Procedure 
Code (Act XIV of 1882), s. 244—Application to 
Agency Tracts Right of third party to invoke s. 244, 
asa bar to suit, 


A petition lies tothe High Court against an order 
ofthe Agent tothe Governor of the Ganjam and 
Vizagapatam Agency Tracts, under rule XX of the 
Ganjam and Vizagapatam Agency Rules, even though 
the Agent has acted under rule XVIII of the rules, 


An order summarily dismissing an appeal is a 
decree and is open to revision by the High Court. 


Jagannadha v. Gopanna, 16 M. 229, not approved. 


Section 244 of the Civil Procedure Code of 1882 
has never been in force in the Agency tracts. 


A. person, whose claim has been upheld in execution 
proceedings, is nób a party to the suit in which the 
execution proceedings took place and has no richt to 
invoke the aid of section 244, Civil Procedure Code 
1882, as a bar to the plaintiff's cla. "VENKATARAMA 
Deo v. RAcHUNATHA PATRO, 10 M. L. T. 261; 21 M. L. 


e J. 887 ; (1911) 2 M. W, N. 237 73 








— —— r. XX ° 73 
General Clauses Act (X of 1897), s. 





! 810, 811" 
Gift. See Trust 225 
Transfer for term in lieu of dower 457 
or Will—Construction of deed 225 





t — — 





Construction of document 175 
Good faith, meaning of 809 
Gosha woman. See PARDA-NASHIN WOMAN, e 


Government of India Act, (21 & 2 
Vic. C. 105), s. 39 i 871 


Government of» India Notificatio 
No. 2770 F. B., dated July 14, 1904 


, 303 
Government Officers-—Provision of ac. 


commodation—Public purpose 871 
Grant, construction of 727 


——-— of land in lieu of wages for service—LEstate 
burdened with service—Resurption by grantor— 
Grant subsequent to Permanent Settlement—Onug 


of proof 487 
. 
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Cuardian. 


——-—Hindu Law — Capacity to appoint 
guardian of nephew by Will 452 


See GUARDIANS AND WARDS ACT. ` 





. 





z Power of de facto guardian to transfer 
minor’sproperty after appointment of guardian by 
* Court —Want of de facto guardian’s authority as a 
defence to a suit by transferee from such guardian 


2 568 
Guardians and Wards Act (VIII of 
1890), s. 7 (2) — Power of de facto guardian to 
transfer minors property after appointment of guar- 
dian by Court —Want of de facto guardian’s at- 
thority as a defence to a suit by transferee from such 
guardian—-Estoppel not to defeat provision of law— 
Estoppel not a cause of action—Ratification— Void 
transactions cannot be ratified —Consideration—Void 
deed cannot be consideration—Money supplied to 
minor—Duty of supplier —Admission—Ewidence. 


When a guardian of a minor's property is appoint- 
ed under the Guardians and Wards Act, no person 
other than such guardian caw legally bind the 
minor's estate even if he be ade facto guardian ef 
the minor. 

' The want of authority of a de facto guardian is a 
good defence to a suit brought by a mortgagee 
against a minor to enforce a mortgage executed in 
his favour by such guardian. 

There can be no estoppel if the person concerned 
knows the truth about the facts asserted, nor can 
the doctrine of estoppel be invoked to defeat a plain 
provision of law. A cause of action cannot be 
founded on an estoppel, nor does an estoppel arise 
from the representation of a mere intention. 

There can be no ratification of a void transaction, 

. void owing to the promissor possessing no contractual 
capacity at thetime. Nor can a*void deed form a 
good consideration for afresh contract made by a 
minor on attaining majority. 

Where a momey-lender advances money to a minor 
and alleges that the articles purchased with such 
money were necessaries, the responsibility would res& 
on him when a bond is taken fora debt, to take 
care that tÉe bond is so drawn as to render the estate 
of the minor in law liable for debt. 

An admission may be made by a party at any time, 

. but if the Court of first instance did not treatit as a 
confession of judgment and pass a decree against him 
op the strength Of it, it can be treated only as æ 
piece of evidence. A, R. KRISHAN CHETTY v, VELLAI 
Onmaur TmEYAN,10 M. L. T. 885 , 568 


———— — — — Sa 7 (3)—Híndu Law— 
Guardian and Ward- Will—Capacity to uppoint 
guardian of nephew by Will. 


* Under Hindu Law, a man has no power to appoint 
a guardian of his minor nephew. Therefore, any pro- 
vision ina Will made by a Hindu testator appointing 


a guardian of his nephew is not binding on Courts . 


under section 7 (8) of the Guardians and Wards Act. 
Daanpat RAM v, Prem SINGH, 220 P. L. RE 1911 452 


Habeas COrpus- Power of High Court to issue 
writ—Detention under Iedian Extradition Act (XV of 
1903)—Criminal Procedure Code (Act V of 1898), 
8, 401— Eatrodition Act (XV of 1903), ss. 3, sub.secs. 
(1), (3)—English Eatradition Act (33. d^ 84 Vict. c. 
62), ss. 14, 15e-Applicability to India— Warrant 
under Extradition Act—Strigt compliance with status 
tory provisions necessary—High Court will not inter- 

e 
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fere when there is some evidence against accused-~ 
Illegality of initial rest, if vitiates extradition 
groceedings -- Order to inquire may be sgsued to Ma- 
gistrate cpMpetent to inquire into offence though 
accused is beyond his local juiisdiction—Magistrate 
to give reasonable opportunity to accused to produce 
evidence—Evidence Act does not contain whole law. 
of evidence— Evidence Act (I of 1872), s. 2 — Foreign 
records — Admissibility — Government requisitioned 
for surrender of accused—Delegation of power to an- 
other Government, tf legal. 


s 

The High Court has jurisdiction, under section 491 
of the Criminal Procedure Code, to give a dirgction of 
the nature of habeas corpus and to examine whether? 
& person detained in publie custody under the Indian 
Extradition Act is fegally detained; nnd the juris- 
diction in the matter is qot taken gway, merely 
because the Government of India hawo already issued 
a warrant for surrender under sub-sectien (8) of 
Sfction 3 of the Indian Extradition Act, 1903. 

The Governmená of India, when it issues the warrant, 
does so in exercise of a statutory authority; such 
power can be exercised validily only after strict com- 
pliance with the necessary preliminary provisions 
formulated by the Legislature inthe Extradition Act. 
Consequently, if the provisions of the Act havé been 
contravened, the action of the Government may be 
successfully challenged even though the warrant for 
surrender has already been issued. 

The High Court, however, will not sit in appeal to 
review and weigh the evidence. It is sufficient that 
there should be some evidence of the offence upon 
which the Magistrate may reasonably act. But if 
there was no evidence before the Magistrate, the 
High Court will interfere. 

The illegality of the initial arrest of the accused 
does not vitiate the extradition proceedings. . 

* E. v. Weil, 35 Cox. C. C. 189; 9 Q. B. D. 701 
47 L. T. 630; 31 W.R 60; 63 L. J. M. C. 74, followed. 

. Therefore, even if it be assumed that the accused 

was illegally arrested, that circumstance does" not 


` invalidate the inquiry under section 3, snb-Section 


(3) of the Indian Extradition Act; that he was in 
Court was sufficient to entitle the Magistrate to hold 
the inquiry no matter®how he had been brought 
before the Magistrate. b . 2 . 
The Government may issue its order to any Magis. 
trate providéd he is one who has jurisdiction to 
inquire into the crime of the nature of that for which 
extradition is sought, ana he is not disqualified meray 
because the accused resided beyond the limits of his 
jurisdiction. : . 
A Magistrate Who conducts an inquiry under 
sectiqn 3, sub-sétion (3) of the Indian Extradition 
Aot, is bouhd tô afford reasonable opportunity tothe 
person arrested to produce his, evidence, anddf he 
declines to do so, he fails to conduct the inquiry” in 
the mode prescribed by the Legislature; and “the 
result is that the issue ofa warrant upon such an 
inquiry js invalid. . 
Per Woodroffe, J—The Evidence Act does not con- 
tain the whole law of evidence governing this cou“ry. 
Section 2 of the Act saves rules of evidence contained 
in any Statute, Act or Regulation in force.® Therefore, 
where the records of a German Court have bten 
authenticated in the manner prescribed by sections 14 
and 15 of the Engligh Extradition Act which are 
applicable in this country, the fecords are admissible, 


^ 
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Per Mookerjee, J.—Under section 3, sub-section (1) 
of the Indian Extradition Aoty the only Government 
competent to issue the ordere for inquiry is the 
Government toewhonf the Foreign Statedhas made a 
requisiton for the surrender of the fugitive® criminal; 
and where the requisition had been made to the 
Government of India, that Government alone is 
competent to issue the order for inquiry to the 
Magistrate, and that function mustbe performed 
strictly in accordance with the Statute and cannot be 
delegated. RUDOLPH STALLMAN, In re, 15 0. W. N. 

« 1053 3144 L. J. 375 273 


Handwtiting—wWitness for identification of 
ehandyriting—Marking of particular entries 513 


Hereditary offilce—Evidence 449 
High Court—Jurisdiction—Contempt of fub. 
ordinate Couft . beo, 293 


Habeas Corpus 


“Hindu Law—Adoption — Adopted son — 
Share 6 


—— 








fewer of Court to issue writ of 





———— Authority to adopt fabricat- 

ed—Swuit by reversioner to declare such tuthority 
indalid—Cause of action—Specific Relief Act (I of 
1877), s. 42—Declaratory swit—No injury—Suit will 
not lie, : 

A suit by a reversioner for a declaration that an 
&uthority to adopt alleged to have been given by a 
husband to his widow is fabricated and not genuine, 
does not lie, forsuch a document is a mere preparation 
and cannot itself affect the reversioner's right to any 
property. 

A document which is merely a preparation for a 
distinct and separate act, which may give the plaintiff 
a right to declaratory relief, would not by itself entitle 
him to ask for a declaration. 

Brindabun Chandra Saha v. 

e Paramanik, 10 O.L. J. 63; 3 Ind. Das. 178, dis- 
tinguished. SREEPADA VENKATARAMANA V. SREBPADA 
RAMARAKSHMAMMA, (1911) 2 M. W. N. 194 176 


—S 
widows—General vule —Prior right of senior widow— 


Antnatipatra—Consfruction—Simultaneous or suc- 
cessive adoption, . LED * 








. Where two*Hind& widows have the power to adopt, 


the general vule is that the senior widow “kad a 
right to exercise her power of adoption “before the 
junior one does so. 4 

Rakhmabai v. Radhabai, 5 Bem. B. C, R. (App) 
181; Amava v. Mahadgauda, 22 B. 416 and Mondakini- 

, dasi v. Adinath,Dey, 18 C. 69, relied upon? 

A junior widow has no right to adopt unless the 
senior widow has refused to do so. ® . 

Whore a Hindu gave power to his two widows 
adopt in these terms :z— Each of my two wives shall 
be at liberty to adopt three sons successively, that 
is oné after another"; L] 

Held, that the document did not sanction a 
Simultaneous adoption, but left the power of adoption 
to be exercised &coordiug*to the general law, and 
that its effect was éo give a power of adoption to 
thg two widows successively, aed that under the 
terms uséd éhe junior widow Wad no power to 
adopt till the senior wigow had exhausted her right 
or refused to use it. BIJOY KRISHNA KARMAKAR V. 
RANJIT LAD KARMAKAR, 88 C. 6946 

* 
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Power of adoption to two 


. the widow or the heirs of. her husband? 
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——Allenation. See Hixpv Law 
—JoiNT FAMILY ; HINDU LAw—Wipow. 


—— — ——  Mortgage-—Kuwpenses For the" 
marriage of a particular member, et 

















A mortgage of the family property to secure a” 
debt contracted to meet the expenses of the marriage 
of a member of that family, is binding upon all the 
male members of that family. 

Kameswarasastry v. Veeracharlu, 20 M. L. J. 855; 8 
Ind. Cas. 195; 9 M. L. T. 26, followed. MARINA KRIST- 
NAYA v. DODDISETTI RAMANNA, (1911) 2 M. W.N. 
380 539 


- Widow—Alienation for as- 
sisting reversioner—Not binding on son subsequently 
adopted —Effect of nearest reversioner’s consent—Es- 
loppel. * 











An aliention of her husband's property by a Hindu 
widow for the purpose of assisting her husband' 
reversioner in certain pecuniary difficulties in which 
he,had become involved owing to the assistance 
which he had given to the widow's cousin, is nob 
binding upon the son adopted to her husband by 
the widow subsequent to alienation. 

Vinayak v. Govind, 25 B. 129, discussed, 

The consent of the nearest reversioner is not 
always sufficient in every case to validate the 
alienation. 

In certain cases, the consent of the nearest rever- 
sioner has a double aspect of not merely raising a 
presumption as to the propriety of the alienation 
but also as creating an esioppel against persons claim- 
ing under that reversioner. 

Vinayak v. Govind, 25 B. 129; Bajrangi Singh v. 
Manokarnika Bakhsh Singh, 30 A. 1; 8 M, L. T. 1; 
12 C. W. N. 74 (P.C); 9 Bom. L. R. 1848; 6 C. L. J. 
106; 5 A. L. J. 1, referred to. Rawxrisuna Kuprv- 
SWAMI v. TRIPURABI, 13 Bom. L. R. 940 e 9 


Custom c Inheritance—Widow — 
eJains of Mangrole and Uplata—Widow's absolute 
right to property —Intestate succession to property 
left by widow. * 


According to the custom of the Jain community of 
Mangrole and Uplata, a widow on the death of her 
husband, becomes entitled absolutely to the properties 
Igft by him and can dispose of the property either 
inter vivos or by Will. . 

Quare— Whether, failing a disposition by the widow 
of the property of Mer decetsed husband either inter 
vivos or by Will, the property would go to the heirs of 
MADANJI 
DEvcHAND *. TRIBHOWAÀN ViRCHAND, 18 Bom. L. R. 
1121 


e —— —— Office of hereditary priest — 
Yajnan Vritth--Nibandha—Caste creating office — 
Pqwer of caste to remove priest —Jurisdiction —Civil 
Court — Caste question—Civil Procedure Oode (Act 
XIV of 1882), s. l— Bombay Regulation If of 1827, 
s. 21 (b). 


According to Hindu law, the office of a hereditary 
priest, yajmam vritti, is a nibandha and is ranked 
among hereditary rights of immoveable property. 

Krishnabhat Hiragange v. Kapabhat Mahalbhat, 6 B. 
H. C. R. (A. C. 7.) 187; Balvantrav 9. Bapaji v. Pur- 
sh otam Sidheshvar, 9 B. H. C. R. 99, followed. 














* 
kd 
4 . 


ENT 
1066 
Hindu Law—contd. | 


The office of hereditary priest, where it is held 
in relaijon to a family, owes its origin, continuance 
and bigding character, to custom, not toa grant or 
agreement. 

* . Krishnabhat Hiragange v. Kapabhat Mahalbhat, 6 B. 
H. O. R. (A. C. J.) 137, followed. 

À, claim to the hereditary office of a family priest is 
within the jurisdiction of a Civil Court. 

: If ‘the office is one of hereditary family priest, the 
mere fact that in any individual case it had been 
created originally by the caste for the purposes bf 
families belonging to it cannot affect it. The office 
carries with ita hereditary right in the nature of 
property and the incumbent cannot be deprived of 
it by any one unless he has become a patita (out- 
caste) or has declined to officiate. , 

In such a case, the caste makes the selection for 
thé families of its members, and when any family 
accepts the officiator as its hereditary family priest, 
custom annexes to the office certain incidents in the 
nature of civil rights as against the family, whi 
neither ihe family nor the caste has power to annul 
except on the ground of some offence under the 
Hindu law committed by the officiator, or of refusal 
by the officiator to discharge his duty as family priest. 

- Ramasawmá Aiyan v. Venkata Achari, 9 M. I. A. 848 
at pp. 874, 384; 2 W. R. (P."0.) 21; Dinanath Abaji v. 
Sadashiv, 3 B. 9, relied.upon. 

English noticns of liberty of contract are out of 
place in case arising under the Hindu law and 
custom, 

-Where a caste has appointed a man toa mere 
priestly office, there is doubtless no right of property 
conferred. “His continuance or removal is exclusively 
within the competence of the cae and it isa caste 
question. But it is different where the office of here- 
ditary priest is created for the performance of 
réligious pug ure in certain families, provided 
according to Hindu law; either the caste or the 
families have power to create such an office and 
give it the character of immoveable property. CHELA® 


BHAI GAYRASHANKAR v. HARGOVAN Ramsi, 18 Bom. L. 
R. 1171 928 


Daughter's estate—Debt 
by daughter— House built by her—Compromise decree 
—How far binding on her sons —Guavdian's right to 

e bind, ward —Sahction of compromise by Court —Decreog 
construction of. 


A limited owner is not entitled t8 incur debts for 
an object which may be intended to be beneficial but 
which in its character is risky. j 

Indar Kuar v. Lalta Prasad Singh, 4 A. 532; Radha 

* Pershad Singh v. Musammat Talook Raj Koer, 20 W. 
R. 39; Raj Lukhi Debia v. Gakul Chandra Chowdhry, 
13 M.LA. 209; 3 B. L. R. (P. C.) 57; 12 W. R. (P. C.) 
47, followed. 

Such a limited owner, tiferefore, has no rights to 
force a house on his reversioners at thp risk of the 
estate ilself, or a portion thereof, being brought to 
sale for discharging his debt. 

A decree passed upon ae compromise entered into 
by a limited owner has no higher effect against his 
successors than a contract entered into by him 
and is binding only if the contract of eompromise 
itself entered into y him would bind them. 

Timmaji Amma v. Javvaji, Subbaraje, 20M. L.J. 
204; 7 M, L. T. 340,6 Ind. Cas. 640 ; 83 M. 478; 1 M. 

. 


* 
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W. N. 60; Subbammal v.,Avudaiyammal, 80 M. 3; Rai 
Radha Kissen v, Namafan Lal, 6 O.L.J, 490, followed. - 
The fact (hat one of the mior regersioners was 
a party to ehe execution of a bond through his guar- 
dian, cannot have the effect of binding his reversion- 
ary interest and of estopping him from contending 
that the debt is not binding on the estate, because. 
a guardian has no right to make an admission on be- 
half of his ward, which is unconnected with his pre- 

sent management of his ward’s property. 

Ramasamy Naik v. Ramaswami Chetty, 30 M. 255, 
2 M. L. T. 167; 17 M. L. J. 201; Aliyamma ve Kunham- 
med, 20 M. L. J. 946; 8 Ind. Cas. 1093; followed, ' 

Decrees should be considered, so far as maybe, 
accordance with faw. 

Ragnasamy Naick v Ramaswami Chetty, 80 M. 265; 
2 M. L. T. 167; 17 M. L. J. 201, followed. BHOGARAJU 
VENKATARAMA JOGIRAJU V. Å DAPALLISESHAYYA, 10 M. 
L. T. 179 * . 123 
-$—— — — —— Joint family : See Hinvv Law 

— MITAKSHARAe 


— 


im 





Alienee from co-parcener, 
right of—Power of one member to give discharge-— 
Bight of one co-parcener to recover only his share 
or the whole of his property alienated 695 

a——————— — Decree in favour BE two 
members both minors—Exeoution— Majority at- 
tained by managing member more than three years 
before application 50 








E: —— —— Alienation bya co-parce- 
mer of his share— Right of alienee to claim partial 
partition. 


An alienee of the share of a member of a joint 
Hindn family cannot claim partial partition of the 
family property as against the other members. 

IburamsagRowthan v. Thiruvenkatasawmi Naicker, 
20 M. L. J. 743,97 Ind. Cas. 659, referred to. PADALA 
CHEEKAYA v. MADAVARAPU VETHAGIRISVARUDU cio 








— —— —— —— Alienation — Mortgage . by 
father—Father addicted to immorality and ebtrava- 
gance— Connection between loan and immoral egpen- 
diture not proved Mortgage binding on son— Debi—- 
Personal debt of father" Sale of entire family estate— 
Discretion—Order for sale*of moitgagor's interest in 
thé first instance. . . 

A mortgage executed by a Hindu father is binding 
on the son's interest in the property, where there is 
no evidence forthcoming to prove that the parfi- 
cular loan Was incurred for immoral purposes, 
although it is‘proved that the father was addicted to 
immoyality and extravagance. 

Chintamanrav v. Kashinath, 14 B. 320 and Bhagbut 
Pershad v. Musammat Girja Koer, 15° I. A. 99; 15 C. 
717, followed. 4 . 

e A decree fora personab debt of the father not 

illegal or immoral may be enforced by sale in execu- 





tion in his life-time of the entire family estate. a 
Minakshi Nayudu v. Immudi Kanaka, 16 I. A. 1; 
12 M. 142, followed. 2 


Where a son undertakes that if, on his fatker’s 
interest in the family properties being eput up fof 
sale, the bids do not reach an amount sufficient, to 
satisfy the claims of the mortgégee, he willagree that 
his interest as well ag that of his father shall be put 
up for sale, the Court may indts discretion direct that 

i * 
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in the first instance. the interest of the mortgagor 
alone shall be put up for sale." DaTrATRAYA VISHNU 
V. VISENU Narayan, là Bow. L. R. 1161 . 949 


Joint family — Aliefation — 
Mortgage by father—Suit to recover share in the an- 
cestral property mortgaged —Sons, liability of, to 
"discharge debts—“ 4ntecedent debts”, meaning of. 


. Where joint family property has been alienated by 
the father in a joins Hindu family and only a portion 
of the consideration is for necessity, a son is entitled 
*to'récover tis share inthe ancestral property on 
payment of “the proportionate amount of the con- 
si@pration‘money required for necessity or for the 
discharge of the antecedent debt. e 

A creditor, suing to enforce against sons in a joint 
family a mortgage made by their father of joint 
family property, is bound %o prove thatthe loan 
secured by the mérégage was taken to satisfy an 
antecedent® debt, or was justified by some family 
necessity or at least, taat before advancing the loan, 
he-made inquiries which reasonably led to the belief 
that the loan was required for family necessity or to 
pay off an antecedent debt. * 

A debt incurred at the time of a mortgage or money 
advanced cash-down as consideration for a mortgage 
on joint family property is nob an “antecedent debt” 

«within the meaning of the rule: of Hindu Law. 
. Jangi Singh v. Ganga Singh, 10 O. C. 360, overruled. 

Chandra Deo Singh v. Mata Persad, 31 A. 176; 
6 A. L. J. 263; 1 Ind. Cas, 479, followed. MAHABIR 

~Prasap v, BASANT SINGH 347 

r ~~ Foreclosure suit—Sons not 
made party —Swit for redemption by sons—Alienation 
by father —Liability.of sons, 


: The sons of a Hindu father governed by the Mitak- 
‘shara, whose property has passed out ofjhe joint 
family, whether by private sale in satisfactién of an 
* antecedent debt or by an auction sale in exeoution of 
a mortgage decree or by virtue of a decree absolute 
for fopÉclosure, are bound by it by virtue of their 
liability #0 pay their father's debts not tainted with 
immorality. They cannot sue to set aside the 
alienatfon which has thus become final, except on 
some ground which would r@lieve them from the 
* liability to pay the debt whichis the consideration 
‘for the sale. They cannot succeed on the sole gteued 
that they were not partiesto the suit on the mort- 
‘gage, Suko DAYAL v. JAGARNATH, 8 A. L. J. 922 
D . ttl 
—kHundi executed in favour 
e` of Manager ad made payable to family—Right of 
- - Manager to endorse hundi, i 
. , The Manager of a Hindu family is entitled, iu due 
“course of management, to endorse a hundi payable to 
‘the fgufily. 
. Kishen Prashad v. Har Narain Singh, 21 M. L. J. 
878; 18 Bom. L. R. 359; 9 M. L. 1/343, 13 C. L. J. 
845; 16 O. W. N. 821, 8 A. L. J. 256; 9 Ind. Oas. 739; 
:83'A. 272, referred to. Nayayan Cuerty v. CHIDAM- 
DARAM OHErTY 2 . 410 
Joint property, no presump- 
! ‘Won as foc Burden of proof ‘as [A mabela Sel a 
quired property, bequest of—Presumption of each 
son's interest m such pPoperty passing to his heirs ab 
j “dèath—Belf-acguired property not disposed ol passes 
vto sons as ancestral property. 
GS OE e 
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1007. 


There is no presumption that because a Hindu 


family is joint, it is possessed of joint property piso. 


It lies upon the person who alleges that certain 


ro- 


perty is joint family property to show tha#there 


was a nucleus around which the property accumu- 


lated. 


Where self-acquired properby is bequeathed to song, 
in the absence of language clearly indicating the 


testator’s intention, it should be held by the 


sons 


subject to the incident of survivorship, and it should 
be presumed that each son takes an interest which 


passes to his heirs at his death. 
The self-acquired property of a member of a 


joint 


Hinda family, who has abstained from exercising 
his powers of disposal over it, descends to his 
sons ds ancestral property. The fact that he has 


not availed himself of his power of disposal 


is an 


indication that he: treated ibas joint family pro- 


perty. 


Bat Diwali v, Patil Bechardas, 26 B. 445, fol. 


lowed. RAMESHAR v. Morin, 140. C. 244 


770 


——Jdointfamily—Partition—Alle. 
gation as to separation— Suit for possesston—Bwrden 


of proof—Adopted son—Share. 


In a suit for possession of a share of a joint Hindu 
*family property, the family having been admittedly 
joint and undivided up to a recent date, the defendant 
-has, inthe first place, to prove his separation in estate; 
.Should he fail to do 80, he cannot plead limitation 
in respect of any of the property acquired by his 
father. If he continued in the joint family, his 
possession of that property was the possession of 
all, and as to property claimed by him as having been 
acquired by himself ajone after his father's death, 
he will have to prove distinctly such self-acquisition, 


unless he makes out the separation. 


The share of an adopted $on is restricted to what 
would have been the share of his ad§ptive father. 
If the adoptive father was himself an adopted son, 
thé share would; on a partition with the natnral. 
born uncles, be only a half share if the adoptige father 


was the natural born brother of those uncles. 
rule does not apply to the families of Sudras, 


This 
BARA- 


MANUND MAHANTI v, KRISHNA CHARAN PATNAIK, 14 C, 


L. J. 188 








terest in the property of that family by reason 


Right of sont time of birth. 
A son bornin a joint Hindu family takes an in- 


of his 


birth, and his claim to interest in that property is 
based on his own rights by reason of his becoming a 
co-parcener in that family ut his birth. AHMEDBHAI 


v. Dissgaw, 13 Bom, L. R 1061 
—— ——Maintenance 








"Ove. 


708 


s =M arriage—Facts necessary to 


The facts that a woma was living under the 
control and protection of a man, that he generally 
lived with her, acknowledged her children as his 
children, educated them, introduced them to his 
friends and to the teachers jn their schools as his 
sons and told some of his friends that the woman 
“was his wife, will raise a strong presumption that the 


woman was his wife. 


This presumption, however, willebe rebutted by 
proof of facts showing that no marriage could have 


taken place between the man and woman. 
* 
4 : 
e Sig 
e 
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relatives and caste men of the parties are not produced 
to s¥pport the marriage, and persons who would likely 
to be énvited to attend the marriage have not been in- 
vited, the inference would be that no marriage took 
place. CHELLAMMAL v. RANGANATHAM PILLAI, 84 M. 
27] > 247 
L———— —-Marriage-—Re-marriage 623 
—— o Minor-—Guardisn and Werd— 
Will- Capacity to appoint guardian of nephew b 
will ii 452 
———— Powers of guardian — Liabi- 
lity of minor to discharge loans raised for a neces- 
sary purpose —Debt for presenting jewels to minors 
wife. 3 
Where the guardian of a minor mortgages the 
minor’s property to purchase jewels for the minor's 
wife on the occasion of his marriage, the debt is 
for such a necessary purpose as to bind the interest e 
of the minor in the property mortgaged. KANKIPATI 
MUNUSAMI v. PAgTHASARATHY NAIDU, (19]1) 2 M. W. 
N. 477 708 


-—— 

















Testamentary incapacity. 


A Hindu minor is not competent to make a Will. 

Subbayya v Kondayya, 16 M. 185, followed. Denge 
RAM BULLEYA v, SOMANCHI SEETHARAMAYYA, (1911) 2 
M. W. N. 383 551 


— —- Mitakshara — Debts — Son's 
liability for father's debt—Inability of father created 
by decree—Decree for damages for obstructing water 
course—Son’s liability to pay decree out of ancestral 
property. 

There is no substantial difference in principle be. 
tween a case in which a person is under an obligation 
to re-pay money which he has actually borrowed, and 
a case in which he is bound to discharge an obligation ® 
created by a judgment of Court. 

"Therefore, the liability imposed by the Court upon 
a Mitakshara Hindu father to indemnify a person witk 
whose property hehas improperly interfered, creates 
a debt which may justly be recovered from the an- 
cestral property in the hands of his son. 

Peari Lat Singh v. Chandi Charan Singh, 5 C. L. J. 
80: 11 C, W. N. 163 and Natesayyan v. Ponnusami, 16 
M. 99 at p. 104, relied upon. 

A decree was made in favour of A. to the effect that 
a particular water passage which had been obstructed 
by 8.,a Hindu governed By the JMtakshara, and others, 
defendants, might be opened. A. then brought a suit 
against S. and the other defendants for damages on 
account of injury done to his crops by the obstruc- 
tion of the channel, and the Court made a partial 
decree for damages: dt^ 

Held, that, the liability imposed ppon S. by the dec- 
ree cannot be deemed an illegal or immoral debt and 
that A., the decree-hold&r, can, in execution ef the, 
decree, proceed against the ancestral property in the 
hands of the sons of S. CHOKAURI MAHTON v. GANGA 
PROSHAD 609 











mmt — 





Joint family—Sale by father 
— Suit to set aside the sale by sons—Joint family 
property—Legal necessity— Burden of proof. 

In a suit by gons in a joint family to havea sale of 
family property by the father set agde, it is for the 
purchaser to establish circumstances justifying the 


ale. 


[LIN 
r 
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Where an alienatifn bya Manager for an infant 
heir is challenged by the heig on coming of age, the 
burden pf* proving the existence 8f circumstances 
which justify the alienation ðr a reasonably credited 
necessity lies on the transferee. 

Chandradeo Singh v. Mata Prasad, 31 A. 176; 1 Ind. 
Cas: 479; 6 A. L. J. 263, followed. Gaya PRASAD 
Umer v. RAGHUNATH Rar, 8 A. L. J. 1022 8 


———— —Mitakshara — Succession— 
Brother's widow—Paternal grand-uncle’s grandson—, 
Priority. e 
Under Hindo Law, a brother's widow» is a gre- 

ferential heirgs compared with the grandsÓn of the 

brother of the pagernal grand-father of the propositus. 
“In dealing with the line of gotraja sapindaship, 
the descendants must be exhausted et each step of 
the ascent, before proceeding hagher to bring other 
heirs into the competition. Solong as® there are 
survivors in the direct line, there is no need to gó 
further and, starting the line of descent at 4 remoter 
ancestor, to open a larger fleld for competition. 
Kaskibai v. Sitabai, 18 Bom. L. R. 552; 11 Ind. Cas. . 

560; 35 B. 389, followed. . . 
Rachava v. Kalingapa, 16 B. 716, relied upon. 

KHANDACHARYA MARTANDA v. GoVINDACHAHYA NARA- 

YANA, 18 Box. L. R. 1005 566 


Partition— Burden of proof 6 
— ——— Widow’s right to separate 
403 

















possession 
Decree in a partition suit, 
effect of —Outstandings due to the family and recover- 
ed by one member after division— Suit by another 
member for his share of the outstanding—Cuits for . 
share of rent—Limitation Act (XV of 1877), Sch. II, 
Arts. 62, 109. 


The decree in a suit for partition effects a com.* 
plete division of the joint family status. The fact 
that certain items of property were left*out be- 
cause they were not known at the timeo belong 
to the family would make no difference. 

It is quite competent to the parties t$ have 
completely divided simtus eventhough the division 
of the properties by metes ang bounds is actually » 
e&eeted only in respect + of certain, items of the 
family pr8perty. 

Wherg the members of a joint Hindu family become 
divided in status, ang thereafter one of the mem- 
bers receives debts due to the family, the Article 
of limitatibn, applicable to a suit by another mem. 
ber for his shart of the debt, is Article 62, Schedule* 
Il, Limitatiow Act, 1877. 

Vaidtinatha v. Aiyasamy, 32 M. 191; 19 M. L. J. 94; 
5 M. L. T. 49; 1 Ind, Cas. 408, "Tellis v. Sgldahna, 











10 M. 69, followed. . 
Mahomed Habibulla v.eSafdar Hussain, 7 A, 26, dis- 
tinguished. 


The period of limitation prescribed for a suit 
by one member for recdvery of his share of items 
of rent collected by another member after sepa- 
ration upon lands,in his possession, is three years, 
whether Article 62 or Article 109 be spplied. Sreuv 
CuHIDAMBARAMMA v. SEGU BALAYYA, (1911) 2 M.W. N. 


487 704 
— — 9— legitimate son, share of— 
One-half of the share actyally alloted to legitimate son, 
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Where after the demise ef a father, his property is 
partitioned between his legfiimate and illegitimate 
sons, the iflegitimate son gets halfe of the share 
actually allotted to kis legitimate brotherfind not one- 


half of what a legitimate son would get in his place. . 


Kesaree v. Samardhan, 5 N. W. P. H. O. 94, followed. 
Thangam Pillai v. Suppa Pillai, 12 M. 401, ex- 

. plained. 3 
Ramalinga Mwppan v. Pavadai Gounden, 25 M. 619 
at pp. 021, 523; Parvathi v. Thirumalai, 10 M. 334 ab 
. p. 943, Karuppannan Chetti v. Bulokam Chetti, 23 M. 
16, comi&ented upon. OmsrLAMMAL v. RANGANATHAM 
o Prbualp 34 M. 277 : 24 








. — Stridhan — Unchaste 
widow, property acquired by—Hlegitimate child, tak- 

ing of property by. x 3 

Property acqwiged by an unchaste widow from the 
brotheref a man with whom she had lived for years 
as his concubine is not her stridhan in the sense*'in 
“which thab expression is used in the Hindu Law. 

The property so acquired by the widow goes to her 
“illegitimate child. and nol to the memhprs of her 
"husband's family upon whom the widow had no 
.claims whatever after she began to live with her 
paramour. MAHARANA v. THAKUR PERSHAD, 140: C, 

' 284 778 














The daughter of a co-wife is a preferential heir to 

a woman's stridhanam as compared with the collate- 
ral sapindas of the husband of the woman. Marya 
| PILLAT V. SIVABAGYATHACHT, (1911) 2 M. W. N. 168; 

21M. L.J 80 |, , 128 

— —Succession,. See HINDU Law 
—STRIDHAN. e s e 


— — —— Brahmans of Gurdaspur— 
Mere agnates—Daughter and daughter's son 





^ — 





———— ——lIllegitimate brother 767 
M — ——  Testator . directing endow- 
ment of property-sRight of heir to carry out direc- 
tions | . $ x E 57 


e. . s . 
—— Üustom— Brahmans ,of, Jul- 


tundur Gity—Nephew not entitled to succeed in 
presence of uncle, 


e 

eBrahamins who live in towns and who have birt as 
, well as revenue paying land are not agriculturists 
, and, are, thewsefore, governed by Hindu law in matters 

_of alienation and succession. ° 
Where in a separated family, holdigg joint-family 
' property, brothers are entitled to succeed under Hindu 
.Law $o the property.ofa deceased brother, a nephew 
.is not entitled to inherit with the brother of a 
deceased brother. RALLA Rax v. Marawa Rau, 199 
. P. W. R. 1911 30 





Illegitimate child’ of — 
Kshatryas — Sigtus of Sudras— Succession of one 
a illegitimate brother to another, 


The offsPring of an illicit connéction between a man 
“anda woman of the Kshatrya caste cannot be deemed 
Sudras. x 
The rule by,which one illegitimate brother can suc- 
ceed to another is not ngessarily confined to persons 
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Stridhanam — Suc- , 
cession. —Daughter of a co-wife—Collateral sapindas. * 
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of the Sudra caste. The principle underlying the 
rule applies with equal force to other cafes alfo. 
Sita BAKSH SINGH v. GAJRAJ SINGH, 14 060, 228 


— Succession—iImpartible pro- 

perty — Mitakshara—Survivorship, rule of —“ Assets” 

— Personal decree against holder of estate—Préperty 

not liable for satisfaction of decree—Successor not 

made party to execution proceedings — Lease of property 
e HM CS Procedure Code (Act XIV of 1882), s. 
e 

Where ancestral property is impartible and is held 
.by asingle member of the family, all the members 
of the family must be deemed to be joint in estate 
and the rule of succession to the property is the same 
as that which governs the case of partible property, 
so that a junior member of the family who gets 
maintenance from the person holding the impartible 

, estate succeeds to the estate by right of survivorship, 

Whatever may bethe power of alienation of the 
holder of an impartible. estate, the succession to it is 

' governed, not by the rule which applies to separate 
property, but by the rule of survivorship, Therefore 
the person who succeeds to the estate does not do 80 
as the heir or legal representative of his predecessor 

. and canuot be said to hold his assets. 

Harpal Singh v. Bishun Singh, 8 Ind. Cas. 907; 6 A. 
L.J. 758; Kali Krishna Sarkar v. Raghunath Debi 
'81 C. 224; Nachlappa Chettiar v. Chinmayasami 
Naikar, 29 M. 453; 16 M. L. J. 839; 1 M. L. T. 272; 

- Jogendro Bhupati v. Nityanand Man Singh, 18 C. 15; 
17 I. A. 128; Aatamz Natchiar v. Raja of Shivagunga, 

.9 M. 1I. A. 539; 2 W. R. 31; Doorga Prasad Singh v. 
Doorga Kunwar, 4 U. 190; 30. L. R. 81; 6. I. A. 149; 
Raja Rup Singh v. Rani Baisni, 7 A. 1; 1l I. A. 149, 
Stree Rajah Yanumula Venkayamali v. Stree Rajah 

` Yanumula, 13 M.I.A. 383; 13 W, R. 21 (P.C.), followed, 

Sartaj Kuar v. Deoraj Kuar, 10 A. 282:.15 I, A. 61; 
Pithapur case, 22 M. 883; 26 I. A. 83,’ explained and 
distinguished. 

. Raja of Kalahasti v. Achigadu, 80 M. 464 Zemindar 
of Karvetnagar v. The Trustee of Tirumalai, 32 M, 429; 
2 Ind. Cas. 18; 19 M. L, J. 401, dissented from. i 

Where execution of a decree, obtained against 
the holder of an impartible estate, is sought after his 

“death against his widow, while the successor to the 

‘eestate is not made a party to the execution proceed- 
ings, and in these proceedings a lease of the estate 
is granted to safisfy the decree, the lease is not 

«binding on the successor to the estate, who is entitled 
to avoid it. i 

JMalikarjun v. Narharı, 25 B. 337; 27 L A. 
-2 Bom. L-R. 927; 6 C.W.N. 10; 10 M.L J. 368, fallonid e 
“INDAR SEN SINGH v. HARPAL SINGH, 8 A. L. J. 1251 
(| £* 915 
= M —A— — —- Beversioners — Intervening 

Mo oM to sue—Bygecific Relief Act (I of 1877), 

s. 42. 


e 
Persons, who are entitled to an estate on the 
termination of life-estates, are entitled to bringe a 
declaratory suit as reversioners, GOovINDAMMAL, Inre, 
10 M. L. T. 95 S 
— — —— —-Y yavshara Mayukha— Half. 
sister—Palernal uncle —Priority. 


Under the Vyavahara Mayukhd) a half-sister of 
the propositus is’ to le preferred as his heir ag 


compared with his paternal uncle, R 


1970 
Hindu Law -—ocontd, 


Sakharam Sadashiv Adhikari v. Sitabai, 8 B. 353; 
and Kesgerbai v. Valab Kaoji, 4 B. 188; Russoobat 
e Y. Zoolekhabai, 19 B. 707, relied upon. TrIKAM PUR- 
ggiorram 9. NATHA Dazr, 1 13 Box. L. R. 863 359 


Succession — Widow — Un- 
chastity—Condoned bu husband —Husband and wife 
—No breach of marital relations —Impulation of un- 
chastity by outsider. 


A Hindu widow does not forfeit her right of 

e succession to her husband onthe score of unchastity 

if the unchastity was committed during the hus- 
band's life-time and was condoned by him. 

Where the husband and wife have lived together 
withoub any open breach of marital relations, up to 
the husband's death, it would be a dangerous princi- 
ple to allow mere outsiders to come in and impute 
acts of unchastity tothe wife during the period of 
her coverture. GANGADHAR V. YELLU VIRASWAMI 
SatiRAvALE, 18 Box. L. R. 1088 




















——Widow. See Hinpv Law—Su- 

CESSION 714 

—— Consent-decree against 
widow— Whether binding on reversioner 464 








——— *S right to share husband's 
property in presence of male offspring—Main- 
tenance-—Right to possession of portion of estate— 
Partition 


—— ÓÀ 


— 





Ali enation— Legal necessity 
—Mere allegation— Proof of income and of expenses 
necessary in order to determine legal necessity. 


A mere allegation by a Hindu widow that she 
"borrowed money for funeral expenses or for payment 
of revenue without any evidence as to the necessity 
for contracting such loans is insufficient to bind a 
` reversioner. í 
A-reversioner cannot be asked to pay money 
borrowed bya widow for the marraige expenses of 
_ her daughter until it is proved that the income 
| the propesty held by the widow was not sufficient for 
“her to live upon and that it was, therefore, necessary 
for her to borrow the money for such expenses. BINDA 
, v. BALDEO 








——— Alienation— Legal necessity 

— Onus of proef — Presumption from lapse of time 

* Proof that empenses could not be met from income— 
Payment of full price, whether justifies sale, 


Itis for the transferee "from a Hindu widow to 
establish either that there was legal necessity in fact 
. for tlie borrowings, or that from sufficient inquiries 


e. made he.honestly believed that there was such neces- 


, sity. Lapse of time does not affect such a matter 
* except i in so far as it might give rise to a presumption 
: arising from the scanty proof offered. 

It is not sufficient to esteblish that there were Jiti- 

‘ gations and expenses must have been incurred, It 
, must be shown.that the expenses could ftot have been 
met from the income of the estate, that they were 
feasonable, and what they were. 

If there be no legal necessity, the fact that the full 
` price was paid, does not justify a sale by a Hindu 
' widow. RAVANESHWAR PRASAD SINGH v. CHANDI PRA- 
sap SINGH, 38 C D 93I 


Afienation—eLegal necessity 








a OE 
e 


eee 


INDIAN CASES. 


Hindu Law-—contd. 


For religious or charitable purposes or those which 
are supposed to conducg to the spiritual welfare of 
her husband, a Hindu widow hag a larger power of 
disposition ghan that which she possesses for purely 
worldly purposes. 
` The expenses of a pilgrimage by a widow fulfill 


[191] 


“the conditions of legal necessity, if the pilgrimage is, 


for the spiritual benefit of her husband, in the per- 
formance ofher duby to his souland if the expenses 
incurred are reasonable and made honestly, having 
regard to the estate, the status of the family, and 
other considerations which it is customary fðr Hindus 
to take into account in accordance with theif religious 


beliefs and usages. “e 


Collector of Maulipatam v. Cavaly Vencata Narain- 
apah; 8 M. I. A. 520,2 W.R. (P. ©.) 61, followed. 

Chimnaji Govind Godbole v. Dinkar Dhondev Gotbole, 
11 B. 320; Venkaji ShridMür v. Vishn® Babaji Beri, 
18 B. 584 ab p. 536, referred to,  e* 
e À debt incurred by a widow for the expenses of 
her daughter's betrothal ceremony constitutes valid 
necessity when the betrothal is in accordance With a 
custom of the caste. GANPAT DHAKU TELI v. TULSIRAM 
UKHA DHANGAR, 13 Bom. L. R. 860 271 


—Widow —Gift—Consent of nest 
« presumptive heir— Whether sufficient to validdte gift. 


À widow made a gift of the estate which she had ` 
inherited from her husband to her-sister’s son with 
the consent of the next presumptive heir who was 
an old man and had no prospect of succeeding to the 
estate: Held, that the gift was not binding on those 
who actually succeeded to the estate on the death of 
the widow. 

Bakhtawar v. Bhagwana, 32 A, 176; 5 Ind. Cas. 270; 
"T A.L. J. 121; Bajrangi Singh v. Manokarnika Bakhsh 
Singh, 30 A. 1; 35 I. A. l; 9 Bom. L. R. 1848; 6 C. L. 
4. 766; 1209. W, N. 74; 8M L. 1.1; 5 A. L.J. l; The 
Collector of MaSulipatam v. Cavaly Venkata, 8 M.T. 
A. 529; 2 W. R. 61 (P. C.); Raj Lukhee Dabi v. Gokool 
Chundur,13 M. I. A. 209; 3 B. L. R. 57; 12 W. R. 47; 
Ramphal Rai v. Tula Buari, 6 A. 116; Pily Appu 
Nalvade v. Babaji, 34 B. 166; 11 Bom. D. R. 1291; 4 
Ind. Cas. 584; Ram Krishna Kwuppuswami v. Wripu- 
rabai, 13 Bom. L. R. 240, 12 Ind. Cas, 529, referred to. 
ABDULLA v. RAM Lat s . : 60 


eat —— — —  Mhintenance—Residence in 
deceased Rusband’s house not necessary—Arrears— 
Demang and refusal not necessary. 


— 





Ib is not necessary for a Hindu widow to prove tle- 

mand and refusal in order to establish her' right to 
arrears of nfaintehance. Arrears canfot be refused 
in consequence gf failure to prove demand and refusal, 

Ambabaés kom Balaji Vinayak v. Ramchandra Balaji, 
(1895) P. J. 44, followed. . 

A Hindu widow is not bound to reside in hêr. de. 


e ceased husband's family hogse, and does not forfeit her 


right to maintenance’ by going to' reside elsewhere, 
unless she leaves the house for an improper purpose. 

Giri&nna .Mwrkundi Naik v. Honama, 15 B. 230. 
followed. PanvaziBar BHAGIRATH y. HATRU LIMBAJI, 
13 Bow. L. R. 1023 | 


* 
s Nature of widows estate — 


Right of co-widow against tgespasser—Claim to re 
cover entire estate. " 











A Hindu co-widotv's estate is a join tenancy in so 
i 3 


e 


P" 


. 


Hindu Law-—concld. : 


far thabon the death of one, the entire estate goes 
to the survivor, but each widow*is entitled as against 
the other to a half sHlire and is furthomentitled to 
alienate*her life-estate, 

‘A co-widow can claim the whole of the property 
left by her husband if the suibis also on behalf of 
the other widow. Otherwise, she is only entitled to 
recover only her share unless the suit is based on 
allegations of prior possession and dispossession, 

Therefore, aco-widow cannot claim the exclusive 

eright in thp property in denial of the right of the 
other co-widow. She can only claim her share, Koa 
NAIKEN Te MUTHYAMMAL 





Propert inherited from 
‘husband—Power to make Will wiih consent of Geat 
male reverstoners—Moveable inherited proper b 
Widow's powet of grepasdpe 


Although a Hindu”. widow can, with the consent of, 
*the next reversionary heirs, transfer inter vivos the” 
estate inlierited by her so as to confer an absolute 
title on the transferee, she cannot even with their 
consent bequeath the estate by a Will so as te confer 
a title upon the devisees. " - 


“Bajrangi Singh v. Manokarnika, 35 I. A. 1; 2 M, L. 
T. 1; 12 C. W. N. 74; 9 Bom. L. R. 1348; 6 C.L. J. 766; 
5 A. L. J. 1, referred to, 


‘In Bombay the current of authorties is iri favour of 
the Hindu widow's absolute power of disposel over 
inherited moveable properties; but in Bengal the 
widow’s power of disposal of moveable proporties 
inherited by Her is the same as her power with regard 
to immoveable property similarly inherited. 


Durga Nath Pramanik v. Chintamoni Dassi, 81 O. 
214, relied upon. DURGA SUNDARI Sen Gupta v, RAM 
KRISHNA PODDAR e fe 


“Hindu Widow’s Re-marriage Act 
(XV,of 1856), S. 7—Minor Hindu widow— 
Tte-marriage — Qustom— Consent—First marriage con- 
summattd — Widows consent sufficient, 


Act KV of 1856 applies to all cases of the re- 
marriage of Hindu widoWs. 

Custom can only take effgot within the four walls 
of that Act. "e 

Lal Chand v? Thakar Devi, 118 P. L. R. 1908; 49 P. 
R. 1908; Nath» v. Ram Das, 20 P. l. R. 1905; 4 P. R. 
1905; Narain Das v. Gujar hal, 155 P. L. R. 1905, 
61 P*R. 1905, followed. 

The marriage of a minor widow is nob Valid unless 
*there has been consent of the porsona dhùmerated 
in section 7 of the Act. 

But if the frst marriage has been oA maka; 
then the consent of the minor widow herself is suffi- 
cient,» Raman v. CHINTb, 9 P. L. R. 1912 623 


Husband and wife.’ See Buppuisrs tiw 


—  —— Suit for dissolution of 
marriago— Costs of wife payable by husband 554 
Agency — Absent husband 
—*Wife exeguting mortgage-déed- Ratification — Ac- 
quiegcence. 


p——— 








Where a wife alone executed a mortgage-deed to 
securea debt due from both husband and wife on a 
pro- “note and onan oral nfgrtgage of the same pro- 


GENERAL INDEX. 


- Ma Thu v. Ma Bu, P. J. 578, relied upon. 
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Husband and wite-—concld.: 


perty and where on hisreturn, the husband, by his 

conduct, ratified and acquiesced in the morigafo, the” 

wife must be deemed to have acted as her hesband's * 

agent in the interest of both and the husband cannot* 

be allowed to evade liability because he was nota 
party to the deed. In his absence, it would devolve 

on his wife to manage the joint property. 

Ratana v. Kwmarappa Chetty, 8 Bur. L. R. 319 and 
Me SIN v. 

Me,Po, 4 Bug L. T. 224 28 
IdOl —Right of worship at a place other than temple 

——Proof of special right —Usage. 

The public have a right to worship the idol of a 
temple at the temple itself. 

Such right includes any special right of worship 
which a person m#y possess, as a civil right to offer 
worship ata particular place, but the mere fact that 
such worship was offered at that place for a number 
of years, will not necessarily give him a right to do 
so. The existence ofssuch right must be proved by 
distinct evidence. Mamool or usage may also be 
examined to determine whether any such special right 
exists. 

Nagiah Bathuda v. Muthachary, 11 M. L. J. 216, 
Subraya Gurukal v. Chellapa Mudely, 4 M. 315 and 

eKrishnaswami Iyer v. Rangasamy Iyangar, 19 M. 

L. J. 743; 6 Ind. Cas. 76; 7 M. L. T. 248, explained. 

Where plaintiff sued defendants, trustees of a tem. 
ple, to establish his right to worship the idol when it 
passed in procession in front of his house, and all 
that was proved was that the god used to atop in 
front of plaintiff's house and that for a number of 
years plaintiff offered worship at that place: 

Held, that the plaintiff did not prove the existence 
of a right to worship & that particular place. ANKA- 
PATI SUBBA REDDI v. TiPPANA NARAYANA REDDI GARI 
Sosea Renni, 10 M. L. T. 428 ; 21 M. L. J. 1027 537 














i e 
iWegitimate son. See Hinov LAW—PARTI- 
TION 

Immoveable property —Fishery yght 
305 

— —— —— , interest in —Mortgage 
684- 

interest in —Summary cess 

———— Mortgage decree for sale * 
375 

Improvements. See MALABAR Tenants IM- 


PROVEMENTS ACT. 








—— —— Improvements effected br ə 
purchaser—In execution sale—Reversal of sale 
. 


Inam - Service *inam—Inslienable inam — Sale— 
Morjgagee not estopped frem pleading invalidity of 
10 


* gale 


e 
Resumption—Prior incumbrances—Hatinguish 
ment- -Jadaba service— Regulation VI of 1881. 


The resumption of an imam consists in putting 
an end to the grant, remitting the services and 
requiring the holders to pay the full assessment. 
Consequently, the resumption of ap inam in the 
possession of engumbrancers dóes not operate to 
extinguish prior encumbrantes, 

Unidi Rajaha Raji Venkataperumal Rowze v. Peng 
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Inam -concld. 


masamy Venkatadry Naidoo, 7 M. I. A. 198 at p. 142) 
4 W.R. (P. C.) 121, Gunnaiyan v. Kamakchi Ayyar, 26 
M. 339p Lakshmipati v. Bommuireddipalle Chelamayya, 
30 M. 434, 17 M. L. J. 101, relied upon. 


Ekambara Atyyar v. Meenatchi Ammal, 27 M. 401, 


"distinguished, 

Jadaba bearer service is a personal service; 
inams in respect of that service do not come within 
the provisions of Regulation VI of 1831. 

Where emoluments were originally granted both 
for jadaba and for kattakalva (repairs of channeks) 


services but have recently been treated as belonging “ 


tojaduba service alone, the inam is outside the 
provisions of the Regulation. SREEYADHU YANANNA 
v. Pontiva KAUNAMMA, 21 M. L. J. 962; (1911) 2 M. 
W. N. 854; 10 M. L. T. 561 M 457 


Subsistence Inam granted by zemindar jointly 
to plaintifs and defendant's ancestors — Such Inam 
not limited to lineal male defendants— B. 8. O. 57, 
whether applicabie— Effect of thet order. 


Where an inam grant was made as a subsistente 
grant to the ancestors of the plaintiffs and the 
defendant’s family, it cannot be assumed, in the 
absence of the original inam grant, that it ceased 
to have operation so far as the plaintiff’s family 
was concerned on the death of his adoptive father 
and that it could only pass to lineal descendants 
arid not to an adopted son. 

The Board’s Standing Order 57 does not apply to 
a case where the reversionary right belongs to the 
zemindar and not to the Government. 

The Standing Order only gives the Government 
the right to resume it and does not treat the grant 
as lapsing, even if the Government does not chose 
to exercise its right, BoYANAPALLI v. VENKATA NARA- 
SIMHA Row Garu, (1911) 2 M. W. N. 884 548 


Indian Foreign Jurisdiction Order 
jn Council, 1902 30 


Injunction. See Spzciric RELIEF Act, s. 56 ° 
e 38I 





— — Disturbance of fishery right 305 
Mandatory—Trespass on footing to 
wall 459 





1 right to —Encroachment on plaintiff's 
e wall—Absence of proof of damage 63 


Inland Steam Vessels Act (VI of 
1884), rules under, férce of * 841 


SS, 31, 32, 33, 34, 
35—Rules under the Act, force of—Investtgation 
into collision by a Special Court —Examination on 
oath of Serang of colliding vessel—Oaths Act (X of 
1873), s. 4—Serang charged with incompetensy or 
anisconduct— Sanction to prosecute Jer perjury. 


A Serang of a launch Which collided with and gank 
another vessel was examined on 4th July 1910 asa 
witness in an investigation under sections 3l and 32 
of the Inland Steam Vessels Act, 1884. He 
was then charged with incompetency or misconduct, 
and again examined on 18th July. On both occasions 
he vas pnt on solemn affirmation. The District 
Magistrate, Rangoon, considering that the Serang 
has given false evidence on both occasions ordered 
his prosecution for perjury before the eSub-Divisional 
Magistrate, who, however, discharged the accused, 

. 











INDIAN CASES. 
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. 
Inland Steam VessIs Act—concld. 


helding that the District Magistrate had no power 


under the Rules framed finder the Act to administer 
an oath or affirmation to a partys 


e 
Held, thas the Sub-Divisional Magistrate was right . 


as regards the statements made on the 18th July as 
the Serang was then in the position of an accused 
person under section 342 Criminal Procedure Code —. 
bub wrong as regards the statements made on the 4th 
July. 

K. 8. Chetty v. Queen, 6 M. 252, distinguished. 


The rules for the guidance of special Concts under ^ 
the Inland Steam Vessels Act have not th$ force of ' 
law. Emperor v. Lat MzaH, 4 Bur. L, T, 189 841, - 





;— ————3. — ss. 32, 33, 34, 35 
° 841 


. 
Insolvency—7 urisdigtion of British Court— 
Letter of request ee 14 


e 

— Punjab Laws Act (IV of 4872), ss. 
25, 26, 31— Rules under section 31, r. XXX— Punjab 
Courts Act (XPIII of 1884), ss. 39,70 (1) fa) and 
(b) —Scope of s. 25--Concealment of account books— 
False ablegations of debts— Order under section 25 
not a decree—Appeal—Revision—Material irregu. 
larity—Failure to comply with rule XXX— Fraudu- 





* lent transfer—Annulment—Separate suit—Revision 


application—Practice. 


An order made by the Judge of an Insolvency 
Court under section 25 of the Punjab Laws Act is not 
appealable. 


Simla Bank v. Tavenor, 65 P. R. 1882, Thakur Das 
v. Kedar Nath, 33 P. R. 1883, Ram Mal v. Ladha Singh, 
62 P. R. 1886, followed. 


Such an order is not a decree, consequently, no 
application for revision of such order lies under sec- 
Sion 70 (19°(b) of the Punjab Courts Act. 


Kishore Chand v. Musammat Nihal Devi, 70 P. R. 
1904, Parmanand v. Municipal Committee, Lahore, 65 
P. R. 1905, 130 P. L. R. 1905, followed. e 


Failure to comply with rule XXX of the rales. framed 
under section 31 of the Punjab Laws Act isnot a 
material irregularity, Fhe difcharge of the burden 
imposed on the creditor by ryle. XXX is ngt a condition 
pregedent to proceedings against the insolvent urider 
section 25, * | ° 


Section 25 is not confined to conduct in contracting 


debts. It covers concealment of account books gnd ' 


false allegatipns of the existence of debts resulting, 
or intended to result, in wrongful disposal of property, 
which constitute gross misconduct in reference to 
debts. 


. . 
Gurbaksh Singh v. Bela, 206 P. Re 1889, Mula Shah . 


v. Nizam Din, 108 P. R. 1890, distinguished. e | 


Where a transfer of insolvent's propérty has-been 
annulled as fraudulent under section 26 of the Punjab 


Laws Act, the remedy of the aggrieved transferee,is . 


by way of a separate suit. He is not entitled to 

apply to the Chief Court on the wvision side. RAM 

CHAND v. BILLA Map, 64 P. R. 1911 867 
. 


Court, power of Queftion of title 
. 39 





—— — ————— Court’s power to make order ap. 
plied to partioula debts e . 
. 


[1911.. 


- 


Vol, XII] 
RAM - 
Ahsolrent Debtor's Act (I 112 IE 
Ch. 21), s. 49 R , 88 


. 
aaeeea m á—— 


— —- -—— gs. 50, SN us 
_— Court's power to make orde? apply b garticular 
debts, 

Respondent applied in March 1909 jr the benefit 
of the Act for the relief of Insolvent Debtors in India, 
and an order was passed under sectiou 61 adjadging 
“that he be entitled to his personal discharge except 
in respect of two specified sums, and thatin respect of 
those debts, he be discharged as soon as he shall have 
been in custody at the suit of each of the respective 
creditors€or six months, Appellants urged that the 
insolvent fhould have been dealt with under section 

je or in the alternative that his petition should have 

een dismissed or his personal disckarge postponed. 
As more than a year had elapsed, the insolvent had 
obtained his discharge altogether: 

Held, theree were groumds for passing an A 
under section 51,*&d it was within the discretion of 
the Count to make an order to apply to debtsas ib 
thought fit. 

' Held, further, that although respondent had nob 
“been in custody, the effect of the order had been 
to act as a punishment on him. Messns. J. & F. 
(GRAHAM & Co, v. AHMED ISMAIL, 4 Bun. L. T. 218 24 


S. 5I 


Inspection o of document. See Civit Pro- 
CEDURE Cops, O. XI. 
—— —— —— Plaintiff's: right to inspect 
documents filed by the defendant 506 
Insurance- Marine insurance— Commissionagent 
consigning and insuring goods on behalf of merchant 
` ~ -Insurable — interest— Total loss — Proof—Sale of 
cargo-—Sale-proceeds in the hands of third parties — 
Notice to insurer of loss—Suit to claim money under 
poliey—Right to sue—Agent— Custom-eMahajan'g 
* Majur,” production of — Validity of fustom. 


A commission agent who purchases goods for a 
: thercitant, consigns them by a ship and insures them 
undér justructions from the merchant, has an insur- 
able interest in the goods and is entitled to recover 
the m®nev under the policy ik insurance iu case of 
the loss of goods. Y 
'  Sidaways v. Todd, asig 2 Stark, 400, 20 R. R. 708, 
relied upon. , ié 
The circumstances gurronnding _the Wreck of a 
vessel, the abandonment of the same by itg officers 
and crew and the subsequent gale of the goods, are 
sufficient to show that there has been & total loss _of 











co 


nny 





' goods. 


“Where, in the opinion of competént afihorities on 
the report.of the wreck, ib is feund necessary 
to sell the cargo, the publie sale per se*vest8 the pro- 

` ceeds pf the sale fn the Under-Writer. 

The mere fact thata cargo of goods has been so 
damaged by the perils of the sea asto render an im- e 


' mediate sale necessary and the sale has taken place, 
| ig anfficient to constitute total loss. . 


. Where the money is in the hands of a third person, 
‘the assured is entijled to be paid the total loss. The 


i Under- Writers must pay the tota} loss and they will 


then be entijled to take all such steps to get all the 
proceeds from the hands of third parties, as the 
: assured himself could Have taken, 

- ` Saunders v. Baring, (1876) 34 L. T. 419; 3 Asp. 
CM..C. 188, reliêd upon. e 
e. 


GENERAL INDEX, 


24. 
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Insuran ce—concld, 


In case of total loss, all that the policy-holder hag 
to do is to give intimation of the Joss at the earliest 
possible opportunity to the insurer. He cp then 
claim money payable under the policy. . 

Where an insürance policy recites that it is entered 
into according to the local custom prevailing in the 
sea-porb town of Catch Mandvi andthe cargo insured 
is totally lost on a foreign coast, a claim on the policy 
can be established without the production of a Maha- 
jans * Majur.” "The custom requiring the production 
ofe Mahajan’s Majur as œ condition precedent for 
making a claim under a policy is vague, indefinite 
and unreasonable and cannot, therefore, be bind. 
ing. 

Ransordas v. Kesrising, 1 B. H.C. R. 229, followed. 
KANJI DWARKADAS 9. Harrpas, 13 Box. L. R. 1211 


Instalment—Waiver—Default—Notico 384 


bond- Stipulation for payment 

of whole amount die in default of one instalment on 
emand by creditor —Limitation— Waiver — Limita- 
tion Act (IX of 1908), Sch. I, Art, 75. 


A bond stipulated for payment of a debt b 
instalments and» in default of payment of any one 
instalment for payment of the whole amount due ‘on 





- demand’ by the creditor. Default occurred in the pay- 


ment of instalments but the creditor made no demand 
for the whole amount duc. Subsequently, the creditor 
sued for the recovery of the amount due on the bond 
and brought his suib within three years from the date 
on which the earliest instalment claimed in the plaint 


- became due: 


Held, thatthe suit was governed by Article 75 of 
the Limitation Act amd was within time. : 

The words "on demand” have the same meaning 
as “when you require" anad they do not mean that 
payment is to be made immediatgly or forth. 
with on default. The oause of aetion for recovery 
of all the instalments does nobarise until demand is 
made by the obligee in terms of the stipnlation. 

Hanmantram Sadhuram Maity v. Arthur Bowles,8 B. 
561, followed. 

Per umal Ayyan v. Alagirisami Bhagavathar, 20 M. 
245, distinguished, S 

Nettakaruppa Goundan v. Kumarasami Gowndan, 
22 M. 20 at p. 22, referred to. e. 

Where the creditor does not choose to enforce the 
stipulation for payment of the entire amount on 
default of any one“nstalm&nt, he must be doemed to 
have waived the benefib of it, and time will run only 
from she date of each fresh default, under Article 75 
of the Limitation Act. 

Whether there isa waiver or notisa question of 
factsthe proof of which cannot be confined to any 
particular mode, of proof and when a man nbstains 
from taking advantage of a stipulation in his favour, 
that is very strong evidence of waiver. 

Waiver does not consist in the acceptance merely 
of an overdue instalment. 

Hari Prasad Chowdhry v. Narb Singh, 21 ©. 542 
at p. 547. 

Jadub Chandra Bakshi v. Bhoir 3b Chuckerbutty, 3L 
C. 297, dissented from. KARUNAKARAN NAIR v. 
KnisuxA Menon, 10 M. L. T. 258 


6 
.decree -Default —Waiver—Ei. 
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Interest-—Equitable claim—Laches 616, 617 
— Post diem interest 352 
oe — Receiver to be charged with interest for 


mofteg properly kept in hand 

Redemption suit —Rate allowed for the 
period granted for redemption I8 
Payabletill payment or legal tender— 
Tender must be unconditional and for ascertained 
sum—Waiver—Agreement to waive tender must be of 
an ascertained sum. 





amm 








At common law, when interest is payable by the 
terms of a contract, ib runs ordinarily up to the 
‘date of payment or legal tender. 

A valid tender must be an unconditional offer to 
pay a specific and ascertained sum. 

An offer to pay the amount which may be foun 
due on a settlement of accounts if the payee w ood 
execute an indemnity bond in accordance with law 
is not a valid tender. 

A valid tender which has been improperly refused 
' stops the running of interest. P 

There cannot be a tender or an agreement" to 
waive a tender of an unascertained sum. 

Garuda Reddi v. Gudi Janakayya Garu, 1 M. H. C. 
JR. 194, Pandurang Krishnaji v. Dadabhoy Nowro&, 
26 B. 618, distinguished, Lan Barcus SAHIB v. ARCOT 
NARAINSAWMY MCDALIAR, 34 M. 320 502 
-~-—- Penalty. 





An agreement to pay interest at 36 per cent. is nob 
‘penal. O ANNAMALAI CHETTIAR v. SELLAPPA GOWNDEN, 
. 10 M. L. T. 77 


Interpretation of statutes—Construc- 
tion by the light of other provisions 364 


Constfuction of Act as a 


























whole 357 
- Extinction of common law 

right | © 
_ Language plain and unam- 
biguous 769 





— 








Legislative recognition of 
judicial exposition by later enactment 737 
Particular remedy for sta- 











tutory right 


—— 








~— Preamble — Heading — 
Meaning of gection not. ambiguoas 906 
——— M — —— Bare t words—Intention. © 





The construction of an Act must be taken from the 
-bare words of the Act. When th8re is no ambiguity 
in those words, it is not for the Court to inquire what 
.was the intention of the Legislature. 

Crawford v. Spooner, 4 M. I. A. 179, followed. 
PERATOR v. JARO, 5 S. L. R. 54 


IM- 
646 
— —— Plain words of enactment— 
i Statement of objects and reasonss—Report of Select 
Committee. 


In construing & statuto, the intention of the Legis- ° 
lature is primarily to be ascertained fron the words of 
the enactment. The statement of objects and rensons 
or the report of the Select Committee on a Bill 
can only be referred to “with propriety if the object 
of an Act or the meaning of a olause is in any way 
obscure or doubtful. 


Seth Gangabighan v. Balmokand, 3 N. Y. R. 40, 


.reforred to. SHEOCHARAN v. PrAREDAU, 7 N.L. R. 165 
799 
. 
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‘Irregularity. See REVISION ; Om PROCEDURR 
Cope, 1908, s. 115. 


Application to summon defence 
witnesses— Refusal of applieationg-Not & mere 
irregularity—Conviction illegal : 524 


.Jalkar— Fishery right —Hasement—Right of fishing 
in another's waters traced. back to end of 18th Cen- 
tury-—Limitation Act (XV of 1877), s. 26, Sch. If, 
Art. 144— Whether proof of right having been ewer- 
cised within 2 years before suit, necessary—Injunc- 
tion where disturbance by an wnauthor ized act—Suit 
for possession where complete iiie on Nahen . 

^o vight—Intevest in immoveable property. 9. 


Under section 26 of the Limitation Ach, 41877, 9o, 
right « of fishing§n anothor's waters, falls within the 
' desgription of an ehsement. 

Chundee v. Shib, 5 C. 945; 6 C,L.R. 269, relied upon. 

Where a plaintiff claims ang Such statutory 
right of easement, it is necessary for big to prove 
“that the right was exercised within two years before. 
the commencement of the suit. But not so where 
the plaintiff traces back the existence of the right to 
the end of the 18th Century. 

A suit for injunction will-lie where there has heen a. 
disturbance of the exercise of a right of fishery by an 
unauthorized act; but there isa substantial difference 











, between isolated acts of trespass which amount to 


disturbance of the exercise of the right of fishery, 
and complete exclusion of the party who sets up the 
right from entry ‘upon the land when covered by 
water with a view to the exercise of his right. Ina 


case of the latter description, the party aggrieved | 


may sue in ejectment. 

A right of fishing in another’s waters relates to an 
interest in immoveable property within the meaning 
of Article 144 of Schedule II of the Limitation 
Act, 1877. LoxenatH BIDYADHUR nmi E 


© JAHANIABIBIg 14 C. L. J. 572 


] estate. 


' one joint promise to pay and not two 


: ° 
Jewish Law—“ Ketubah ”—Marriage setilement 


—Rights of widow under ARR en hus- 

band's property. 

A ketubah gives a right enforceable by an "innocent 
wife when she is divorced by her husband, but she 
has no rights under it ggainst*her deceased husband's 
MoOZELLE JOSHUA 4. SOPHİE ArAKIR, 38 C. 708 
i i ur 485 
Jbdinder of parties and causes of 

action Principles governing joinder 813 


» See PARTIES. ° 


Joint contract—Joint liability — Agreement 
to the corftrary!'— Contract Act (IX of 1872), s. 43. * 


The faot thit a joint contract by A. and B. is 
unenforceable against A. does not render it un- 
enforceable.againsb B. . S 

Where the exeoutants of an agreement “agrep and 
bind themselves conjointly to pay", it constitutes 
separate 
case, there is 








proméses to pay jointly. In such a 


' no “agreement to tho contrary ” within the meaning 


of section 43 of the Contract Adi. SxTHURAM v. VA. 
SANTA Rao, 34 M. 814- 9 


. Joint property—Undivided patt ~Sale of his 


"zemindari share by one of*co-sharers—Whether he 
becomes ex-proprietary tenant of all co-shares — 
Right of one sharer to realize reni” 

2 


Vol. XII} 


Judgment—Dismissal without notice—Appeal 
* 564 








Remarks therein—Judgment relat- 
ing to land—Extringic evidente 42 
———*-Small Cause Court—Pofngs for de- 
termination not ascektainable—No legal decision — 
Abbreviations 740 








—— Construction— Precedent. 


Every judgment should be read as applicable 
to the particular facts proved and assumed to be 
proved, since the generality of the expressions that 
may be fotjnd therein are not intended to be exposi- 
tions of the whole law, but are governed and quali- 
fied by jlte particular facts of the case dealt with. 

Quinn v. Leathem, (1901) A. C. 4958at p. 506, 70 Le 
J. P. C. 76; 85 L. T. 289; 50 W. R.«4133; 65 J. P. 108; 
17 T. L. R. 749, relied upon.. Bagas UMARJI Muiyast 
v. NATHABHAI ÜraunmAM, 18 Box. L. R. 10568 737 


RECS 
Jurisdéction—Arbitrator refusing to act—. 
.. Power of Court to nominate another I5 


E 











British Court 


. 
—— ~ "— ——Bombay High Court—Power of 
revision over Zanzibar Courts 


Bankruptoy Aot- Jurisdiction of 
: 4 











639 


——— —— Complaint—Failnre of company— 
Director to file accounts-——Misappropriation — Fal- 
sification of accounts —Practice—Discretion 972 


——Contract for sale of goods — Goods 

vo be weighed and tested at Karachi— Jurisdiction 

‘of Karachi Court—Completion of performance— 
66. 


Cause of action 








Cause of action 











E» parte decree—Applications to 
set aside by some defendants—Contested decrees 
against other defendants—Plaintif’s ippeal against 
contesting defendants — Self-contained appellate 

* decree —Jurisdiction of first Court to entertain 
application for setting aside ex parte decree after 
decred of Appellate Court 


———e High Court— Contempt of subor- 
dinate Court t e. > 293 








-© —~ —— Oficial assignee in possession of 
property — Suit by straħger for possessiqn ` 
—— ———-———BSanoetiontoó prosecute by Presi- 


dency Small Cause Court.—Appellate Bench of 
High Court 521 





— Second appeal—Quesgion of law 
—Ünus not necessarily question of law 69 


Transfer of decree tm subordinate 











Court M 
e 











Court having no jurisdiction— 


GENERAL INDEX. 


1075 


Jurisdiction—contd. 


orders are mere nullities and have no effect eithir 
as an estoppel or otherwise, and may not oply be, 
set aside atany time by the Court in whiche they 
are rendered, but be declared void by every Court, 
in which they are presented. 

Ferguson v. Mahon, 11 A. and E. 179; 52 R. R. 301; 
3 P. & D. 143; 9 L. J. Q. B. 146; Briscoe v. Stephens, 2 
Bing. 213; 27 R. R. 597; 9 Moore 413; 3 L. J. (0. s.) C. 
P. 257; Buchanan v. Rucker, 9 East 192; 9 R. R. 831; 
1 Camp. 63; Attorney-General v. Hotham, T. and R. 
£08? 24 R. R. 21; 3 Russ. 415; Perkin v. Proctor, 2 Wil- 
son 382; Ex parte Kinning,4 C. B. 507 at p. 525 and 
Brown v. Compton, 8 T. R. 424, relied upon. 

Jurisdiction over the subject-matter is given only 
by law, and cannot be conferred by consent of par- 
ties. Accordingly, where an Appellate Court does 
not possess jurisdiction to review the action of the 
Court below, jurisdiction cannot be conferred upon 
it by consent of the parties, and any waiver on their 
part cannot make up Gor the lack or defect of juris- 


um oen 
urdeo Singh v. Chandrikah Singh, 86 C. 193; 8 0, 
L. J. 611, 1 Ind. Cas. 918, Baij Nath Singh v. (ajraj 
Singh, 7 A. L. J. 675; 6 Ind. Cas. 464; Gooroo Persad 
Roy v. Juggobundhoo Mozoomdar, W. R. (F. B.) 16, 
1 Hay 228; Golab Sao v. Chowdhury Madho Lal, 9 C. 
W. N. 956, 20. L. J. 884; Ledgard v. Bull, 9 A. 191; 
181. A. 134, Minakshi Naidu v. Subramanya Sastri, 
11 M. 26; 14 I. A. 160, Lawrence v. Wilcock, 11 A. 
and E. 941; 3 P. D. 636; 8 D. P. C. 681; 8 L. J. Q. B. 
284; Reg. v. The Judge of the County Court of 
Shropshire, 20 Q. B. D. 242 at p. 219; 57 L. J. Q. B. 
143; 58 L. T. 860; 36 W. R. 476 and In re Aylmer, 20 
Q. B. D. 258 at p. 262, 67 L.J. Q. B. 168; 36 W. R. 
231, relied upon. e 

By reason of a deliberate under-valuation of a 
suit, the appeal was taken to the District Judge's 
Court which had no jurisdiction overgthe subject- 
matter of the litigation as a Court of Appeal, and 
the jurisdiction of the High Court was ousted. In 
the Court of the District Jüdge one X. was 
irregularly brought on the record without &ny order 
of the Court, and &'consent-decree was made between 
the parties to the suit and K.: 

Held, that the consent-decree was not binding upon 
the estate in the hands of the reversionary heir. 

e^ consent-decree is just as binding eon the parties 

to the proceeding as & decree after a contentious trial, 

Nicholas v. Asphar, 24 C. 216; In re South American 
and Mexican Co., (f895) 1 Gh. 37, 46 L. J. Ch. 189; 
12 R. 1; 71 L. T. 594; 48 W. R. 131 and The Bellcairn, 
(1835)-10 P, D. 161; 55 L. J. P. 3; 53 L. T. 686; 34 W. 
R. 65, followed. 

But such decree cannot operate to the prejudice of 
persens nof parties to it. 

Huddersfield Banking Co. Ld., v. Lister, (1895) 2 Ch. 
273, 12 R. 331; 72 L. T. 703; 43 W. R. 267; 64 L. J, Ch. 


Judgment, nullity—Eff ect “of judgment —Jurisdiction * 523, telied on. 


whether may be conferred by consent of parties—Un- 
der-valuation of sutt-—Appeal in wrong Court-*Judg- 
ment of Appellate Court, effect of —Consent-decree— 
Stranger made patty to appeal—Hindu widow—Uon- 
eent-decree, if binding on reversioner—Compromise 
beyond scoBe of suit—Üwil. Procefure Code (det XIV 
of 1882), s. 375, ° 


Ifa Court, either original or Appellate, has no 
jurisdiction ovef the subjeet-maiter, its judgments and 
e 


" * 


A. consent-decree made between a Hindu widow 
with a qualified interest in the estate of her husband, 
and other persons who claimed title iu that property, 
is not binding upon the reversionary heir to the estate. 

Sheo Narain Singh v. Khurgo Koerry, 10 C.L.R. 837; 
Roy Rodha Kissen v. Nouratan Lal, 6 O. L. J. 490, at p. 
525; Asharam v. Chandi Charan, 13 C. W. N. 147; 2 
Ind. Cas. 549, relied upon. : 

Imrit Konwaf y. Roop Narain Singh, 6 O. L. R. 76, 
explained. 


7 : 
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Katama Natchiar v. The Raja of Shivagunga, 9 M. I. 
“A. 53992 W.R. 31. Sant Kumar v. Deo Saran, 8 A. 365, 
Jeram*v@Veerbai, b Bom. L. R. 885, Gobind Krishna v. 
eKhwnni Lal, 29 A. 487;4 A. L. J. 305; A. W.N. 
(1907) 161 and Mahadei v. Baldeo, 30 A. 75; b A. L. 
J. 43; A. W. N, (1908) 16, referred to. 

& consent-decree which goes beyond the scope of 
the suit is in contravention of section 875 of the 
Civil Procedure Code of 1882 and is, consequently, 
bad and not binding. RAJLAKSHMI DASER v. KAWA- 
YANI Dasme, 88 C. 682 464 


——— — Kidnapping from lawful guardian- 
^ ship-——Occurrence at a place beyond jurisdiction — 
- Order of committal quashed. 








* A. was convicted of kidnappingea girl from lawful 
ruardianship by the Joint Magistrate at Chingleput. 
It appeared that <A.’s offence consisted in the fact 
that .B, produced the girl at Trichinopoly before 
A.ond said she was his daughter; A. too easily 
accepted this statement and registered the girl there 
“with a viewtoher being sent to Ceylon. The Sessions 
Judge, Chingleput, on appeal acquitted A. in regard 
to the offence of kidnapping from lawful guardian- 
ship but directed that A. should be committed for 
trial for the other offence: G 
Held, that as the charge, on which the Sessions 
Judge directed A.’s committal, related to occurrences 
at Trichinopoly which was not within his jurisdiction, 
his order directing committal was without jurisdic- 
tion, SADAYA PILLAI v, EMPEROR, (1011) 2 M. W.N, 
191 ' 30I 
; of Civil Court—Partition 
605 
——— — — — Suit to establish right io 
office of hereditary priest 928 





' of village abadi 











—e— — — Election as Municipal Coun- 
villor— Collector's order setting it aside—Power of 
Civil Court to interfere— Madras District Municipi. 
ties Act (Mad, Act IV of 1884), ss. 10, 250 (3i — 
Rules nder the Act, vv. 35 $ 36—Ouster of jurisdic- 

* tion, 

The validity of a Collector’s order passed in sub- 
stantial conformity with the requirements of the rules 
fer the election of Municipal Councillors cannot bo 

questioned in a Civil Court, . 

If such an order is passed without any inquiry 
or based on grounds other thag those set forth in 
rule 86 of the Election Rules, a suit would probably 
Jie to set it aside as ultra vires. 

A candidate affected adversely by a Colfector’s 
order under the foregoing rules cannot demand that 
a Civil Court should hold a fresh inquiry with a 
view to nullifying the Collector’s order, ka 

The status of a Municipal Commissioner in Madras 
is the creation of section JO of the Madras Digtrict 
Municipal Act and that creation is subject to the 
‘condition imposed by the Election Rufbs framed by 
‘the Governor-General in Council, 

The words “appointed by election” in section 10 of 
the Act do not indicate that a candidate acquires by 
-election alone, apart from subsequent notification of 
appointment, a status which he can bring o Civil 
‘suit to establish. The term “election” in the section 
means a valid efection: which is not get aside under 
rule 36. * 

e hero a new duty or cause of action is created by 


J 
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statute and aspecial jgrifdiction out of the course of 
common law is prescribed, they is no ouster of the 
jurisdiotion *of ordinary Courts, fot. they never 
had any. s 

Bhaishankaı v. Municipal Commissioner of Bombay, 
31 B. 604, relied upon. AP 

Sabhapat Singh v. Abdul Gaffur, 24 C. 107; Vijaya 
Ragava v. The Secretary of State for India in Council, 
^ M. 466; Lalbhai Tricumlal v. Commissioner for the 
City of Bombay, 38 B. 334; 3 Ind. Cas. 361; 10 Bom. L.. 
R. 821, distinguished. Natarasa- Mupauier v. THE 
MuNiciPAL Councin or Maya, 10 M. L. T. £19; (1911) 
2 M. W. N. 233; 21 M. L. J, 878 *, 314 


2—,— ———*— of Civil or Revenue 
Gourt-Alienftion by tenant—Suit for posses- 
sion by landlord . 764 








: ———— Suit fos Share of crop and 
e rent : * "TIT 


ee Suit to set aside distraint 
by a person not as landlord ; 4 








—- —B ` Claims by temporary occu" 
piers—Burma Land and, Revenue Act (II of 1876), 
ss. 19,56—Revenue Authorities to decide guestions 
under 3. 19. 


Where the occupier of land applied for.a lease but 
the Sub-Divisional Officer’ instead of granting a 
lease merely ordered that, as the applicant had made 
his garden before the issue of a Government Circular 
prohibiting further leases in the locality, he should not 
be disturbed in his possession: 

Held, that such an order could not be taken as the 
equivalent of a formal grant and bestowed no higher 
status than that of a temporary occupier under section 
19 of the Burma Land and Revenue Act. 

* Inthet*bsence of agrant made by or on behalf of 
Government, an oceupier who has not acquired the 
status of a land-holder must come under section 19. 
Under section 56 of the Act, the Revenue Autlfoyities 
alone can decide questions as to who are tm occupy 
lands under section 19, and no Civil Court can, there- 
fore, graht a declaration of title sought by an octupier, 
Maune Po Onir v. BERMCURPEN OBETTY, 4 Bur L. T. 
215 . e * . 

——— Madras Estates Land Act (I 
of 1908)*—Suit by Zemindar against tenant for đe- 
claratipn that a patta executed by his predecessor is 
not binding on him— Whether such suit lies in ogdi- 
nary Ct vil Courts, s 


A suit by € zenyindar for a declaratibn thata patta 
executed by Sẹprevious zemindar to. the defendant's 
fatter in 1883, is not binding on the plaintiff, is 
cognisable by the ordinary Civil Courts. MAHIPATI 
SURYA Rao v. ÁDIKHOTLA SREERAMA ÜHARYULÜ GARU, 
(1911) 2 M. W. N. 307 . 430 














~ Suit for possession after the 
death of the grantee--Oudh Rent Act (XXII of 1886), 
s. 108 (64) —Resumptioh of rent-free grant—Suit 
for ejectment atainst transferee, » E 


A suit for possesgion' of the land, after ge death*of 
the grantee, against the transferee of a non-transfer- 
able grantis not a suitforresutnption within the meane 
ing of section 108 (5A) of the Oudh Rent Act (XXII 
of 1886). It is mefely a sujt for ejecément of a tros. 
passer and as such is cognigable by the Civil Cours, * 


Vol. XIt] e 
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“1 Shah Fast Husain v. Shah® Ashraf Husain, 3 O. C. 
48, relied upon. è 

A talukdar is. entitled to sue in ejectfhent against 
the transferee of a* non-transferable grant alone 
without at the same time or previously suing for 
resumption of the rent-free grant as against the gran- 
(ééor his heir. SHAMBHU NATH v. RUDRA PRATAB 
Narain SINGH » 
ow of High Court — Privy 
Cotfneil Appeal—Application for addition of parties 











Ci PT» DL 
— ft > of Small Cause Court. 
e See SMALL Cause BUIT. 
Jurors, Choosing of e 5 13 


Jury, verdict of—0Oharge—Mifdirection—Approver, 
statement of, conviction gtunnot be based entirely on 
— Corroboratione pf the approver's statement — Jurors, 
choosing of—Practice-—Wirtness for identification of 
handwriting—Marking of particular entries. 


Itis unsafe to act uponthe uncorréborated evidence 
of an approver: the sort of corroboration re- 
quired is not corroboration of the narratife of the 
offehce committed, but corrobcration of the ap- 
prover'g statement that the accused took part in 
the offence. n 

' Where a Sessions Judge has failed to warn a jury 
that itis unsafe to convict’ merely upon the testi- 
mony of the approver and where the Judge has not 
properly explained to the jury the law and practice’ 
regarding such cases, there is a misdirection of a 
very serious kind and the verdict of the jury can- 
not be sustained. The verdict and the sentence 
should, therefore, be set aside and the case sent 
back for re-trial. 

Hubba v. Emperor, 12 O. C. 418; 4 Ind. Cas. 884, 
11 Or. L. J. 71, referred to. "nA e 

Rules regarding the choosiag of jurors should be 
complied with strictly. 

Where a witness appears to identify the entries 
in a'boqk, which are written in the handwriting of a 
particular person, he should not be allowed to so con- 
spicueusly mark the identified entries as may be cal- 
culated to assist the? witnegses, who. appear subse- 
quently for jhe sime purpose. MAKBUL AHMAD v. 


EMPEROR à 49213 
Justice Of the peace, power of 03 
Kabuliyat- Construction . 37 


Kisavargam Tenancy, incidents of 414 
KatubahRights of widow .  * 485 
Khojas of Bombay —Local usage 225 


Khoti Settlement Act (I'of* 1880), 
$,D—Khoti village — Occupancy-right — Trans- 
féribility— Purchase in emecution roid—Consent to 
transfer by khot subseque%é to creation of occupancy * 

^o—Pleadéngs— Appeal —Power of Court to raise ques- 

-tion of validity of purchase suo motu. E 


* Where after the creation of ocqupancy rights in 
a khoti village, the %hot consents to the transfer of the 
rizht by the tenant, a purchase aj an execution sale 
of the right of Occupancy is illegal and void and 
confers no right on the purchaser. The prohibition 
against the sale of an ocoupancy-tenant's right applies 
both to a privaée sale as grell as t$ a sale in execution 
of a.deoreo, e 
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Khoti Settlement Act—concld. ; 


Dattatraya v. Nilu, (1898) P. J. 378, followed. . 
There are only two exceptious created to this bar, 
first, where the right of transfer is created b$ custom 
under the conditions specified in section 9 of the Khott 
Settlement Act; and, secondly, where the khot has, in 
granting a tease, conferred upon the lessee the rjght 
of occupancy at the time of creating the tenancy. | 
' The point that the purchase of an occupancy-right 
in a khoti village is void can be raised for the firsi 
time by the Appellate Court suo motu MAHADEV 
RAMCHANDRA v. MAHADAJI MonEsHvan, 13 Bom. L. R. 
1157 
Kidnapping from lawful guardianship—Occur. 
rence at a place beyond jurisdiction—Order of 
committal quashed 


Laches-—-Effect of neglecting to enforce right for 


some time 331 
—— — — Interest—Equitable claim 616, 617 
—— —— —— Review application : 849 
Lambardar, position of 2e. 920 


Land Acquisition Act (I of-I1894), 
s.6 |^ 5 BUTI 


— —— SS. 18, 30—JApportion- 
ment between zemindar and ryot—YValue of trees— 

Nature of-proceédings under Part III of the Land, Ac- 
~ quisition Act—Non-production of evidence before Dis- 
* trict Judge. 


Proceedings under Part III of the Land Acquisition 
Act are not by way of appeal, and what is contem- 
plated is a new inquiry by the District Judge. The 
mere fact that a party, on whose behalf an order 
of reference is made adduces no evidence before the 
Court, does not preclude him from asking the Court 
to modify the award as made by the Collector, 
although the fact is a matter to 3e taken into 
consideration in determining whether the award 
QË the Collector should be disturbed. 

Tu view of the facts that a ryot has had the use 
ond enjoyment of trees, and that the? zemindar 
did not insist upon payment of cist for them and 
also did not think it necessary or was not able to 
produce any evidence before the District Court, the 
Court would be justified in upholding the Collector's 
award giving the ryots the whole valke of trees. . 

In deciding the question of apportionment between 
thezemindar and ryots, certain factors should be taken 
into consideration, viz the expenses of cultivation 
and the fact that the cultivator has a home and a 
sphere for labour for himself and his family, etc. 
There is no general rule that in all cases, where com. 
pensation has to be apportioned between a zemindar 
andéhe ryots with a permanent right of occupancy, 
and there is nosevidence before the District J udge, 
the compensation should be apportioned in the 
ratib of 3/5ths to the ryots and 2/5ths to the zemindars, 

Quare.— Whether a District Judge can ask a Col. 
lector to make a revised award after reference to 
him under section 30 of the Act? SRI Rasa Boma. 
DEVARA VENKATA NARASINHA NAIDU BAHADUR ZEMING 
DAR GARU v. ATMURI SuBBARAYADU, 10 M. L. T. 349; 
(1911) 2 M W. N. 401 436 


——————— -—— SS. 23(1), 2 
54—Oniteria deciding the janak eA of pid 


“Sustained at the time of the Collector's taking 
possession of land”, . . 
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The words “sustained at the time of the Collector's 
tiking Shree include not only damage that has 
been actually caused at that time but also that which 
cn reasonably be anticipated and estimated then. 

Collector of Dinajpore v. Girja Nath Roy, 25 C. 3406, 
followed. 


The land sought to be acquired by Government. 


in this case adjoined the owner's oil-well sites and 
also oil-well sites belonging to other companies. The 
lower Court refused to allow compensation for damage 
caused by the severance of this land from the appel. 
lants’ other land on the ground that the damage was 
not sustained at the time the Collector took possession 
inasmuch as the appellants had not then made use of 
the land for storage purposes: 

Held, that the addition of the piece of land to the 
owner’s well sites materially increased the value of 
the latter, that the joint value of the land and well- 
sites as one property was greater than the sum of the 
values of the land and of the wellgites taken separate- 
ly, and that the severance of the land injuriousyy 
affected the value of the well-sites and brought it 
down, at any.rate, to the value they had before the 
owner acquired this land, and that this depreciation 
jn value took place at the time the Collector took 
possession in spite ofthe fact that the land had not 
up to then been used for storage purposes. ' 

The proper criterion for deciding the market-price 
of the land in this case is the price which other oil. 
well owners in the vicinity would be willing to pay for 
the land. : 

Section 25 (1) lays down that the amount awarded 
shall not exceed the amount claimed. This means 
that it is the total claim that may not be exceeded 
and not the claim under any particular head. To 
expect an owner to correctly classify the heads under 
which compensation can be granted and to penalize 
him for wrongty estimating the separate items would 
obviously be inequitable. Iwpo-BURMA PETROLEUM 
Co. v. TAR COLLECTOR OF YENANGYAUNG, 4 Bor. L. h 
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Landlord qnd Tenant. See Acra TENANCY 
* Act; BENGAL Tanancy Act; CHOTA NAGPUR Tene 


ancy Act; PATTAH, 











Agricultural Tenancy—Pay- 
ment of rent to Pattadar—dbsence of evidence of let- 
ting—Suit in ejectment—Long possession or tenant— 
Burden of proof—Tenancy from year to year+—Pree 
sumption—Transfer of Property Act (IV of 1882), 
s, 106. 

Where a ryot has been in ocoupation of the tand 
fora very long time, and there ig no evidence as 
to the terms of the holdéng,the pattadar suing in 
ejectment is not entitled to a decree therefor. 

A. person suing in ejectment must,at any rate, 
prove in the first instance that the defendant came 
into possession under a contract of tenancy, before 
he could claim to eject the latter. Even where a 
tenancy is proved, the Courtis not bound to presume 
that itis one from year to year and throw the onus 
of disproving it qn the tenants. 

Venkatacharlu v. Kandappa, 16 M.93; Cheekati 
Zaminiar v. Ranasoorw Dhor, 23 M. 318 at p. 821, 


referred to. 
J 
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{1911- 


Landlord and Tenant—conid. 


Whethera presumption of tenancy.from year to* 


year will be drawn in afy particular case will depend 
on the lengtheof possession of fhe termnt, the pre- 
sence or abfence of variation in the state of the rent, 
the manner in which the tenant has been dealing with 
the same and on the other circumstances in the case. 

Having regard to the fact that the right in land - 
is often shared in India among several persons, the. 
mere fact of the payment ofa share of the produce, 
by the cultivating tenant to the patiadar is not 
sufficient to prove that the person payigg is the 
pattadar’s tenant in the strict legal application of that. 
term. e 
Plaintiff, the gattadar, entitled to the kudivaram® 

righty sued to eject the defendants who were in” 
possdssion for a very long time for 100 years. ‘There. 
was no evidence of the lettipg or of the , terms “of tho 
holding. The Munsif held that «defendants had 
permanent rights and were not lable to be ejected. 

n appeal the District Judge reversed the Munsif’s 
decree holding %hat the defendants should bo 
presumed to be tenants from year to year and were 
liable to he ejected: 

Held, that no presumption could be raised of 
permanent rights in favour of the tenant, nor could 
«it be presumed that the tenants were tenant§ from 
year to year. VEERANAN AMBALAM v. ÁNNASAWMI 
Iyer, IO M. L. T. 183; (1911) 2 M. W. ^. 162; 21 M. 
L.J. 845 I 
Commutation —Special rates 
—Distinct contract—Waste land, cultivation of— 
Liability to pay tirva. ` 


A contract, ab the time of commutation, to pay 
special rates for a certain kind of crop, is legal and 
binding. 3 

‘Suppa Pillai v. Nagayasami, 17 M. L. J. 511; 3 M. 
&. T. 103; 91 M, 19; Venkata Narasimha v. Bahayya,: 
83 M. 12; 2 Ind. Cas. 614; 5 M. L. T. 87; Naga Chetti 
v. Bhaskara, 9 M. L., T. 191; 2 M. W. N. 6, 9 Indo 
Cas.:41, followed. . 

A clause ina contract imposing liability pn *the' 
tenant io pay tirta on waste land if cultivated is 
reasonable and ought to be enforced. e 

Naga Chetty v. Bhagkaws Sethupathi, 9 M. L. T. 191; 
2 M. W. N. 6; 9 Ind. Cas. 4l, followed. [Kapir Monr- 
DEEY &-MUTHER K. R. V. ALAGAPPA, (1911) 2 M. W. 
N. 394 $ 566 














—_ Ejectment swit— Compromise 
decree — Construction of decree— Tenant to continue in 
possession jor a certain period —Payment of yeafly 





rent—Immédiate surrender in default of payment of . 


any year's Teni— Forfeiture, relief against. 


A «compromjde decree in an ejectment suit pro- 
vided that the tenant was to contjnue in possession 
of the land till 1922 ani wasto payto the plaintiff 
arentofRs.7 per year. In default of the payntent 

* of any year’s rent, defendut was to surrender’ the 
land immediately to the plaintiff, who could recover 
itin execution. . 

The defendant having fdiled to pay two years’ rent, | 
the plaintiff sought possession in executionof the 
decree. The execusing. Court relieved the defendapt 
against forfeiture iheurred by non-paym@nt of rent 
for two years: . = 

Held, 1) that according to the terms of the decree, 
the relation of landlord and tenant was constituted 
between plaintiff and defendant; 

e 
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Landlord and Tenant—contd. 


(2) that ib was competent, to the executing Court 
‘to relieve the defendant againgt forfeiture. 

The principjes applicable to the construction of 
contracts are equally applicable where a eontract of 
‘compromise has passed into a decree. 

‘ This rule applies. equally whether the decree is 
«declaratory in its character or exeoutory. - 

Nagappa v. Venkat Rao, 24 M. 265; Krishnabai 
‘v.Hari Govind, 31 B. 15; 8 Bom. „L. R. 8183; 1 M. L. 
T. 870; Balambhat v. Vinayak Ganpatram, 35 B. 239; 
10 Ind. Cas. 746; 13 Bom L. R. 154, followed. THAY- 
"YAMMALAGRI v. S. RAJALI, 10 M. L. T. 826; (1911) 2 
"M. W. N, 827 ~ 334 
pane Forfeiture .for non-payment 

of > went within period of grace— Pfhalty —Condition 
* jn terrorem— False plea of disckarge—Forfeituig not 

relieved against— Ejectment, 





When a périod sé grace is provided for payment 
of rent aftd payment is not made even within tha 
„period, forfeiture should not be relieved against, 
especially when the tenant falsely Pleads discharge 
-in answer to the landlord's suit in ejectment. 

A clause of forfeiture is regarded in eqwity aa a 
:pendlby and when the tenant is given further time 
in the leave itself, it cannot ordinarily be said that 
‘the condition” of forfeiture on non- ‘payment within ° 


-'the further period is intended to be in terrorem. 


Narayana Naicker v. Vesudeva „Bhatta, 28 M. 389; 
18 M.L. J. 208; Narayana Kamti v. Hand Shetty, 
15 M. L. J, 210; "Adhiragi Shetty v. Billo Tyompu, 20 
"M. L. J. 9445 8 M. L. T. 108; 6 Ind. Cas. 438, followed. 
'"MAHALAKSHMI AMMA v. LAKSHMI, 21 M. L. J. 960; 
(1911) 2 M. W. N. 385 456 
— Grant of land in lieu of 

wages for service —Estate burdened with service —Re- 

sumption by grantor — Grant subsequent to Permanent 


Settlement—Onus of proof. an. e i 


' There is a distinction betWeen the grant of an 
estate burdened with service and the grant of an 
-offiog the performance of the duties of which are re- 
.numerd@ed by the use of certain lands. In the 
-Jatter description are included lands held by a 
privat servant in lieu of wages. 

In the case of a grant burdened with service the 
grant is not resamable merely because the necessity 
for the servise has ceased, though it may beelieble 
to forfeiture in case of wilful failure in the perform- 
.&noo of the service. In the case of the other 
class of grants, it is assumed that they are resumable. 

Forbes v. Meer Mahomed Tuquee, 18 M. I. A. 488; 
14 W. R. 28 (R0.); 5 B L. R. 629, referr§a to. 

In cases where a service grant ‘was included in 
the mal-assets of a zemindari at tif time of,.the 
Permanent Settlement, there is a pregamption that 
the zewiindar can resume. 

Unide Rajah Raja Bommurazu Bahadur v. Pamma- 
sawihy  Vencatadri — Naidu, 7 M. L A. 128; 4e 
W. R. 191 (P. C.),- Sitaramrazu v. Ramchan- 
‘dvarazu, 3 M. 307; Sannyasi v. Salur Zamindar, 
I M. 268; Mahadevi vi Vikrama, 14 M. 305; 
“Sri Rajah Sabhanadri Appa Row v. Sti Rajah Vencata 
Ngrasimha Appa Row, 26 M. 403, Sri Rajah Visves- 
wara v. Gerla Bularado, 1 M. W. N.. 486, 
7 Ind. Cas. 401; 8 M. L.,T. 82; and Kondamodulu Tinga 

 Reddi v. Vencatakristna Rao, (1911) 2 M. W. N. 36; 
.9 M. L. T. 224; 21 M.. d. J. 105; 9 Ind. Cas. 141, 
"referred to: 
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- Radha Pershad Singh v. Budhu Dashad, 22 C. 938, 
at p. 942; Hurryhur Mukhopudhya v, Madhub f£ hunde 
Baboo, 14 M. I. A. 152, 20 W. R. 459; 8 gel 
666; referred to. 

Rajah Nilmoney Singh Deo v. Government, 18 W. R 
821; Rajah Nilanund Singh v. Thakur Manoranjan 
Singh, 18 B. L. R. 124, I. A. Sup. Vol. 181; Lakham- 
gavda v. Keshav Annaji, 28 B. 305, Visiaranga 
Mahraraja v. Suryanarayana, 9 M. 307, and Visiaranga 
Maharaja v. Sitaram Razu, 19 M. 100, distinguished. 


The nature ofa tenure has to be decided upon 
the evidence in each case, and in the case.of a grant 
subsequent to the Permanant Settlement to which 
Services of a personal, as opposed to public character, 
are attached, the burden of proving that it is not 
reenmable is on th® grantee. 

Sri Rajah Sobhanadri Appa Rao Bahadur v. Sri 
Rajah Venkata Narasimha Appa Rao' Bahadur, 26 M. 
403, distinguished. VADISAPU APPANDORA V. VYRI- 
CHERLA VEERABHADMARAJU BAHADUR, (1911) 2 M. W. 
N 486; 10 M. L. T. 391 48 


— Kasavargam tenancy, inct- 
dents of, in Tanjore District. 


The following incidents of the ' Kasavargam tenancy 
are recognised by usage in the Tanjore District :— 
© (1) The manaikat or site is the property of the 
Mirasidars; the Kasavargamdar has no proprietary 
‘interest in it,.but he is ordinarily the proprietor of 
the superstructure built upon it. 

(2) The Kasavargamdar holds the manatkat free of 
ent, or for a more or less nominal rent, on condition 
that he performs services for the mirasidars as an 
artisan or otherwise, as the case may be. 

(8) The Kasavargamdar has no right to transfer 
the manaikat to another, but, on his death, it passes 
to his heirs on the same conditions as those on which 

he held it. 
' (4) The mirasidar is entitled to MES the Kasavar- 
g&mdar forthwith, if the latter refuses to render him 
the customary services, 

(5) IE the Kasavargamdar is ejected, the* mirastdar 
is bound to compensate him for any house which he 


‘may have-erected on the- land during, his tenanoy. 


NaTHARSA RowTHAN v. AMIRTHAM, lO. M. L. T. 341; 
22 M. L. J.1 " 414 
pr ma an ————Lense—Amalnamah not res 


gistered— Possession as tenant—Subsequent registered 
lease—Rights of Barties—Hjectment suit. 


The defendant agreed with M. to take certain 
lands on lease, but as there would be delay in exe- 
cuting the lease, the defendant was granted an 
amalnamah under which he entered into possession of 
thef&ndsand paid salami and rent. The plaintiff 


‘subsequently todk the same lands on lease from M, 


at ap enhanced rent under s registered pattahand then 


-brought this suit to eject the defendant as a tres- 


passer: 


Held, that although the title of the plaintiff under 
the registered pattah must pfevail, yet as the defend- 
ant was a tenant upon the land, the plaintiff was not 
entitled to eject him in this suiton the basis of the 
defendant being a trespasser, and that if the plaintiff 
hadany other rights, he must work these ont in a suit 
properly framdd for that epurpose, PARBATI CHARAN 


v. PROBHAT CHANDRA 
. 
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pama ———— Occupancy-right created, by 

, decree—Decree.forbidding alienation by tenant— 
Alieyation against the terms of decree —Swit for pos- 
session*by landlord —Oudh Rent Act (XXII of 1886), 

*: $, 108 cl. (4) — Civil or Revenue Court—Jurisdiction. 


Where a person obtained in the Settlement Court a 
decfeefor hag gabzadariand the decree expressly pro- 
vided that the decree-holder should have a permanent 
and heritable right in the land, but should not have 
the power of transfer: Held, thata transfer of suph 
land by the tenant was invalid as it was forbidden by 
the decree. 

Held, further, that, where such land was transferred 
by the tenant, a suit by the lambardar to recover 
possession of the land being maintainable under seo- 
tion 108, clause (4) of the Rent Act was not cogni- 
zable by the Civil Court. 

` Romeshur Baksh Singh v. Radhay Pandy, 2 O. C. 
204 and Jagdish Bahadur Singh v. Sheoraji, 6 O. C. 
280, referred to. BILASA v. DARAN Stxau, 14 O. C. 
225 - 784 

Permanent tenure-holder— 

Absence of evidence of terms of lease—Mineral rights, 

whether presumed to belong to tenwre-holder. 











The holder of a permanent tenure, in the absence e 


of all evidence ofthe terms of the lease, should not 
be presumed io own the underground mineral rights 
which must be regarded as the property of the 
landlord. 

Hari Narain Singh Deo v. Sriram Chakravarti, 97 C. 
723, 14 C. W. N. 746; 11 O. L. J. 653; 6 Ind. Cas. 785; 
3 A. L. J. 633; 20 M. L, J. 569; 12 Bom. L. R. 495; 8 
M. L. T.54; 1 M. W. N, 309, Abhiram Goswami v. 
Shyama Charan Nandi, 36 O. 1003; 14 ©. W.N. 1; 
10 0. L. J. 284; 4 Ind. Cas. 449; 11 Bom. L. R. 1234; 
19 M. L. J. 530; 6 A. L. J. 857, referred to. 

Shama Chaan Nandi v. Abhiram Goswami, 33 C. 
511; 3 C. L. J. 506; 10 C. W. N. 733, Megh Lal Pandey 
v. Raj Kumar Thikwr, 34 C. 358, 5 €. L. J. 208; 
110. W. N. 527; and Brojonath Bose v. Durga Prosad 
Singh, 34 C. 753, 6 C. L. J. 583, distinguished. JYOTI 
Prasan SINGH Deo BAHADUR v. LAcRIPUR. Coat Com- 
PANY, 14 O. L. J. 361; 38 C, 846; 16 C. W. N. 24 482 


—— Rent suit —Estate purchased 
by Government at revenue sale —Settlement of talyk 
with talukdars, effect of— Rent suit based on qabuliat 
not proved—Admission by defendant that certain 
amount payable as vent to thifd party —Admission 

. whether evidence of sum to be allowed for use and 
occupation—[Issue without objection—Subject of de- 
cision—Obdjection in High Court that issue should not 
have been raised, whether tenable—Pleastings. 











An estate comprising a taluk S and many ether 
taluks was sold for arrears of Government revenue 
and purchased by the Government who continued 
to hold the estate as a khas mehal. For a good 
number of years, temporary settlements were made 
as regards taluk S with the (alukdars, and finally in 
"1869, the taluk was separately assessed with Govern- 
ment revenue and formed into a separate estate 
with a separate towji number and settled with the 
talnkdars: 

Held, that thg effect of the settlement was to 
convert the taluk into 4 separate estate paying reve- 
nue to Government, and that the settlement having 
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. .[1911 


Landlord and Tenant—concld, ; 


been made with and accepted by the talukdars, tha 
talukdari interest did pot continue to exist. 

A suit for rent was based on aegabuliat said to have 
been execgited by the defendant for certain land 
included in the estate,S whith the plaintiff pur- 
chased at arevenue sale. The defendant denied the 
execution of the qabuliat and said that there wag 
a shikmi taluk intermediate between his holding and 
the proprietary right acquired by the plaintiff by 
his purchase, and that the rent was paid to the 
shikmi talukdars. The qabuliat was not proved: 


Held, that although there was no adyfission by d 


the defendant that the amount of rent was payable 
to the plaintiff, yet the statement that 4 pertain 
sum was payablé to the shikmi talukdars as rent was 
evidgnce of what would be a fair sum to allow for 
use and occupation. Le 

An issue was framed "in the firs? Court as tc 
whether the alleged shikmi tal@k existed or not. 
Both parties went into evidence on that question and 
it was the subject of decision in both the Courts 
below: 

Held, that the defendant could not raise apv 
objectior'in the High Court that the Courts bek, 


should not have tried that issue. KALI CHANDRA Hon | 


CHOWDHURY v. RAM HARI Dey, 14 O. L. J, 310 














“Viran ” meaning of—Ta- 
lukdar’s right to possession of house left by tenant— 
Wajib ul-arz, construction of. : 
The term “Viran” as used in a wajib-ul-arz, means 
deserted or desolate, not dilapidated; and where a 
tenant dies leaving no heir his house must be deemed 
to be “khali shuda and viran” within the meaning of 
the Wajib-ul-arz and, therefore, the talukdar would be 
entitled to take possession thereof. 

Raja Monammad Mehdi Ali Khan v. Gopal Das, 10 0, 

60. 4, referted go. NaRorAM Das v. MUHAMMAD MENDI 

ALI Kuan, 14 O. C. 291 776 


Water-cess — Mamool, wet— 
Cultivation of more ectent— Government. sowce— 
Ijarapattadar’s Lability—Sanction of Collector to 
enhancement of rent — Madras Rent Recoveyy Act 
(VIII of 1865). . 

Where land, gre&tef in extent than what waa 
allowed for mamool web,” was %ultivated without 
pefmission,of the Government, ande*the Govern. 
ment levied the water-cess for such cultivation 
fiom the zeminda~, and the zemindar in his turn sued 
“the defendant who wes holding the village under 
him on an Yara patta: 

Held, thatthe defendant was not Mable as he was 
nob bound under the contract to recover the cess 
from the yyotg. E 

If the zemindar wants to enhange the rent on ac- 
count of any increase in the produce, bye water 
supplied from Government source, hp must “pre. 
viously obtain the sanction of the Colleetor under 
the Rent Recovery Act. BarcHU RAJU ABBAYI v. 
VENKATA KUMARA MAHIPATI, 10 M. L. T. 452; 21 M. 
L. J. 1081; (1911) 2M W. N. 552 712 


Lease. See LANDLORD AND TENANT. 


. 
—— —— y constru&tion— Publio purpose- Provision of 
accomodation for Government officers 
—- — Variation of rent under existing registered 
lease—Whethereegistration compujsory 723 
e 
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Dinata aa Baba Ban of share —Joint- 
‘and indivisible contract—Rfyhts of lessees — Posses- 
sion of part f land leased—Right of seme lessees to 

* 
enforce entire contwact—Specific perjornfance—Suit, 
, maintainability of — Contract Act (IX of 1872), s. 45. 


The recitals in a lease in favour of several lessees 
specified certain shares of the lessees individually 
but as a whole the various lessees were treated as but 
one person. The consideration for the lease was 
stated as one sum andthe whole amount was due. 
from thelpssees as a body. There was nothing in the 
deed from which ib could be inferred that the lessors 
er the,léssees intended or expected that the lessees 
Should pay the consideration in propor tion tọ the 
share respectively leased to them. The other epro- 
visions of the deed contemplated a joint interest and 
a joint liabilitf in all the "idasces: 

Held, that the tontract of lease was joint and 
indivisible. 

In construing a ‘lease, . 





the  4ocument com- 


` prising the contract should be oonsidered as a 


whole, 

None of the joint lessees are entitled io cfain: per- - 
formance merely of part of contract or to sue for 
possession of their proportionate share. 

But when some of the lessees sue for enforcement " 
Of, the whole contract, making the lessees, who 
do not join in the suit, defendants with -the 
lessors, the Court is competent to' decree specific 
performance, of the entire contract in favour of the 
plaintiffs, especially where the other lessees and 
leasors“are in collusion, In such a caso, the plaintiffs 
are not orly entitled but obliged to sue for possession . 
of the whole of the land leased. 

Kale Khan v. Seva Ram, 156 P.R. 1889 (F.B)., Labhu 
Ram v. Kanshi Ram, 57 P. B. 1905 (F. B.) 4$ P. L. Ry 
1905, followed. 

Pyari Mohan Bose v. Kedarnath. Roy, 26 C. 409 (F.B. X 
Dwarka Nath Mitter v. Tdra Prosunna Roy, 17 C. 160 
Tarin? Kant, v. Numd Kishore, 12 C. L. R., 588, Shital 
Chandra v. Manik Chandra, 1 Ind. Cas. 254; 9 Bend. 
331; 13 C: W. N. 509; Kar attole Edamana v. Unni 
Kannam, 26 M. 649 (F. B.), and Birt Singh *. Nawal 
Singh, 24 A. 226, relied upone e 

It is doubtful whether «section 45 of the Contract 
Act applies tg a claim for possession of land. Where, 
however, the suit is really for specitio Performance 
of a contract, it is open to the defendant to plead in 
bar the provisions of section 4$. MUHAMMAD ALI v. 
MUHAMMAD “SHAH; 67 P. R, 1911 850 


Legal Práctitioners Act (XVIII of 
1879), s. I3(a) to (f) e. 838 


Legitimacy Birth of child 838 days ‘after the 
dateof last access . 946: 


Lessor and: Lessee-—Morigago of land in , 
- favour of lessee, effect of 734 


Letters of Administration — Grant to 

: ' deceased’s admitted wife— Opposition by person 
claiming to have been married to deceased — Claim 
élenied— Question of marriage should be fought out 
in a separf&e suit 88 


Letter of Request 14 
Letters Patent (Madras) cls. 15, 30 
Ki ae oe 653, 


* 
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Libel—Privilege of accused—Questions to witness— . 
Nolice—Statement made in reply. 


The defendant was accu:ed of rioting by the plaint 
tiff’s servant. When he was being examined, gfestions 
were put to him whichimplied thatthe charge was 
brought at the instigation of the plaintiff. And in 
reply to a notice sent by the plaintiff, the defen- 
dant acknowledged having made these imputatfons 
before: 

Held, (1) that the defendant was not liable for the 
imputations made in good faith in the questions put 
to the witness. 

Trotman v. Dunn, 4 Camp. 211, relied upon. i 

(2) That the defendant was entitled to reply to the 
notice sent to her and to state her reasons, such reply 
being privileged so long as it ‘was confined t» the 
matter in hand and was relevant. PATOHAPERUMAT 
Cuerry v. DAs1 THANGAM, 10 M. L. T. 489 


Lien. See SOLICITOR. 


— —— Redemption by third person at mortgagor's 
gequest—Lien on mortgage property 


Sale in execution—Purchase with knowledge 
of lien 





Third party paying off the mortgage-debt 
: to the mortgagee 805 


Limitation—Absentee—Abandonment uo 
Alienation by guardian of two Hindu 
minor co-parceners—Suit by the two co-parceners 
“for recovery from the alienee 3 years after one of 
them attained majority 








—— Application against a minor judg- 
roent-debtor not woperly represented, effeot of — - 
Renewal of the application by a subsequent appli- 
cation j 

~— ———— — Execation of decree in favour of two 
minor members of joint family— Majority attained 

-by managing members 3 years before application 
e 


57 


Mesne profits —Notice to deliver pos- 


-——— — ——Jnstalment bond- Waiver e 


—— = 


_ session 





Outstandings due to the family and 
recovered by one member after division—Suit by 

eanother member for his share a the* outstandings—» 
Suit for share of rent 








— Pauper suit*- Application by Collector 
for an order about Court-fee—New Code coming 
into force 

————— —— —— Person entrusted with a jewel to raiso 
a loan onit—Re-payment of the loan—Retention 
of jewel—Deposit or pledge—Agent— Suit for re- 
covery of jewel 207 

—r——— ——Possession gf co-sharer after porti 
tion 453 

——  —— —25 Pre-emption —Redemption by vendee 
of mortgaged property— Physical possession not evi- 
denced by overt act 


—~— Snit by dedree-hòlder for delivery to 
him of sale proceeds in possession of other decree- 
holders of the same judgment-debtor 406 


— ——$nuit for accounts of profits of joint 
property —Date ‘of commencement of limitation 








] 586 
r \ p 
id e, ° zi ^ 
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Suit for possossion—Cancellation of 


4 "instrufment 


*— — Suit for recovery of advance and’ 


616 


~~ Suit for rocoyery of legacy—Adminis. . 
tration of suit included. 702. 


Trust-deed found to be invalid—Ad-" 
verse possession of trustees against settlor or his 
heirs—Resultaut trusts, nature and effect of 226° 


Adverse possession — Redemption by third 
person at mortgagor's request—Lien on mortgaged 
property—Possession of lienor, when becomes adverse 
— Evidence—Admissivitity—Unr egister ed sale-deed— 
-ldmissibility for purpose of preving puyment of. 
money— Tr espasser on ortgagee—Effect- on. mort- 
gagor’s right — Registration Act (III of 1877), ss. 17,. 
49 — Evidence Act (f of 1872); s. 91— Limitation Aci 
(XV of 1877), Sch. II, Arts. 132,044. 


On 4th April 1873, A. mertgaged to B. the proper 
in dispute with possession for , Rs. 601. In 1878, A, 
alowed C.to redeem the property from B.on his 
account and after receiving & further sum of Rs 50 
from C. passed a receipt to C. by which A. acknow. 
ledged the fact of redemption by OC. on payrfent 
of Rs. 601 and also of A. having received the sum of - 
Rs. 51 and then A. proceeded to state that the pro- 
perty had been sold by him to C. "The receipt was 
not registered. In 1907, A. sued C. for redemption 
of the mortgage of 1873: 

Held, (1) that the unregistered document could not 
be looked atas evidence of the sale but it could be 
looked atas evidence of paymenj of money. 

Mahadnappa bin Danappa v. Dari bin Bala, (1875) 
P. J. 299; Waman Ramchandra v. Dhondiba Krishnaji, 
4 B. 120, followed: . 

(2) That C. Became entitled to hold the property as 
a lienor and A. could not recover itfrom ©. without 
paying the amount of Rs. 651, asthe redemptiof 
was made by C. for A. with the latter's knowledge 
and consent. 

` Mahomed Shamsool Hooda v. Shewakram, 2 L.A. 7 
B. L. R. 226; 22 W. R. 409; Lomba Gomaji v. Tishim 
math Amrit, 18 B. 86, followed. 

(3) That the lign of C. was alive for 12 years from 
the year 1878, that-is, up to the year 1890, undef 
Article 132 of the Limitation Act of 1877; that after 
1890, the possession of 4.» became that of a person. 
holding without any right and that, therefore, the 
title of C. had been perfected by adverso possession 
long before 1907. 


* penalty for non-fulfilment of contract 














` 


e (4) That the suit was, consequently, time-barred. 


` Ramchandra Yashvant Sirpotdar v. Sadashiv Abaji 
Sir potdar, 11 B. 422; Gangadhar v. Parasharam, 2 B. 
300; 7 Bom. L. R. 252, explained and fistinguished. 


Obiter dictum.- “Where ® person has mortgagede hig’ 


property with possession and the mortgagee while 
in possession is ousted bya trespasser, the trespass 
cannot necessarily-be regarded as one affecting the 
rights of the mortgagor, because the latter, having 
the’ right to redeem only on the expiry of the mort- , 
gage period, has no right of immediate entry to give 
him a cause of action unless the trespass was directed 
against him anddis rights. 
Chinto X. Janki, 18 B: 51, relied upone SAMBU Han-’ 

MANTA KOBAL v. NAMA Narayan NAIKDE, 13 Bom. L. 
R.867; 36 B. 438 362 
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Limitation conelá, po a 


Land allotted to widow on partition ef" 
< shamilat— Tr anster of her righ( to reversioner —His 
right tos ree Timilation Act (IX of 1908), 
. Sch. I, y 144 | 


Article 144; Limitation Act, 1908, applies to a 
suit by a transferee to recover possession of land . 
which had been allotted to the transferor in partition: 
proceedings but possession of which had not been: 
delivered by the defendant, , 

: On a partition of shamilat land by the Revenue: , 
authorities, a plob of land. hitherto in th posses-- 
sion of the defendants was allotted to a, widow. 
as the representative of her husband: she was * wnablee 
to oyst the defendants and transferred her -rights be: 
the péaintiff, a reverfioner: 

Held, that the plaintiff had an immediate right.of: 
suit: that Article 144 of thd: "Limitatjon Act governed: 
the case and ihat limitation ran frêm the dado $t phe. 
bf&nsfer. 

Charaga v. Mehéaba, 79 P. R. -1898, followed. 

Sundar Lal v. Salig Ram, 33 P. W. R. 1911; 26 P. R. 
1911; 34 p. L. R. 191 (F, B.); 9 Ind. Cas. 300, cited." 
Nawaz v. MuHAMMAD ASHAN, 133 P, W, R. 1911 431 


—— —- Qccupancy-holding—BStructure made by 

* mortgagee of occupancy-holding on the holding with.’ 
out consent of zemindar—Suit for removal of the, 
structure—Injunction —Limitation. Act gm of 1908), 
Sch. I, Arts. 32, 120. 


A suit by a zemindar for removal of a structure 
erected by the mortgagee of an oceupancy-holding 
upon the holding without the zemindar’s consent is- 
governed by Article 32 of the first Schedule of the. 
Limitation Act, 1908, or at all events by Article 120: 
of the Act as being a suit for an injunction, 

. Ganga Dhar v. Zahurriya, 8 A. 446: Jai Kishan v, 
Bamlal, 20 A. 589; Wazwan v. Babu Lal, 26 A.391,. 
referred to. Lact Rat Rao v. JANGI Bar, 8 A. D. J. 
914 108 


LimItátlon Act (XV of 1877), s: 6—. 
Applicable to suit under section 77 of the Registra- 
tion Ach eos 


———— — S8. 7, 8,. 28, Sch. II, - 
arts. 44, 144- 144 — Consirüctiom, of Limitation Act 
—eT'wb minor Hindu co-parceners— Guardian's aliena- 
tion—Suit by the two co-parceners for recovery fram 
alienee hree years after one of them attained majority ' 
.—Guardianship — Balimnguishment of owner. ship,— 
Hindu Law Joint family—Alienee from co-parcener, - 
right of— Discharge, power of one member to give— 
“Right of one co-garcener to recover only his share or 
the whole of property alienated. 


(Per Abdur Rahim, J., confirming the decree of 
lower Court.) 
A suit by two brotheys, who are acaba of, 














“an undivided Hindu family, to recover certain pro- 


perties alienated by their mother and natura! guard- 
jan duting their minority, without any necessity, 
instituted more than three years after the attainment e 
of majority by the elder brother dnd less than thiée 
years after the aftainment of majority by the 
younger is wholly time-barred. 

Sections 7 and 8 of the Limétation Act, 1877 apply | 
to cases falling under Article 44, Schedule II. 

The Act does ot deprive persoas under dis- 
ability of any advantages gwhich a persons have 
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Limitation. Act—(1877}—contd. =-= -` Limitation Act—(1877)— contd. 


*,under the provisions of thg Act but; on -the other ability. Section 8 is also applicable only to the 
hand, the Act makes certa$n concessions:in their same class of cases as section 7, i. e., to cases whefe, 
favour becauge of disability. it being provided by the 3rd column of the Schedule € 

Ib is a well estaplished rule of ccnetruction of  thabiime should run from a certain date, the sta»t- 
ithe Limitation Act that the sections in the body ‘ing point is postponed by reason of disability. 
'of the Act govern and control the application of - Hence the right of “action of the elder plaintiff was 

< the Articles in the two Schedules except so far as barred at the date of suit but the younger plaifitif's 

the language of a particular Article clearly precludes right of action was not barred. 
„the application of any such section. .. When theelder plaintiff's right to sue became barred, 

: A suit by a minor to seb aside a sale by his js right and ownership, whetever they were, became 

e Euardian and to recover possession of the property extinguished according to section 28 of the Limi.* 

“sold is oge to which not only is Article 44 applicable tation Act. 


but algo Article 144 and section 28 of the Act. An alienee for consideration from & Hindu co-par- 
© Gnanasambanda Pandara Sannaghi v. Velu Panda- cener obtains title to the alienor’s share in the pro- 
‘ram, 28 M. 271 at p. 279; 27 I. A. 69, followed. -perty transferred as it stood on the date of the 
Article 44 of the Act extends in the case of a alienation. . 
‘suit ofa particular clase by minors the period of As the elder plaintiff's right has been extinguished, 


limitation provided for in article 144 to three years the younger plaintiff is entitled to recover only a 
‘after cgssation Sf disability. This is exactly what half share of the properties alienated. 

+ section 7 enacts, only the latter lays ‘down the Aiyyagiri Venkajgramayya v. Atyyagirt Ramayya, 
‘role generally for all forms of disability and in all 25M. 690; Ramachandram Pillai v. Kalimuthu Chetty, 
‘descriptions of suits' while the former enunciates l M. L.J. 246, 2 M. W. N. 238; 9 M. L. T. 8&9; 9 Ind. 
‘the rule only in one form of disability, viz, minority, Cas. 596, followed. 
ang for one class of suits, 4. e., suits to seb aside ` Ramana v. Venkata, 11 M. 246: Gopalasami v. Peria- 
sales by guardians. : sawmi Thevar, 6 M. L. J. 27, explained. 

Section 7, however, does nob apply to suits by à Manzur Ali v. Mahommad-un-nissa, 25 A. 155, re- 
"number of plaintiffs, some of whom only are under ferred to. 
disability. The principle that should govern the case is that 

Seshan v. Rajagopala, 13 M. 236; Vigneswara v. where the remedy 'alone is barred but the right 
Bapayya, 16 M. 436; <Ahinsa Bibi v. Abdul Kadir is not extinguished an undivided co-parcener would 
Sahib, 25 M. 26, relied upon. be entitled to recover the whole. 

The co- parceners of a Hindu family seeking to Govindram v. Tatia, 20 R. 883; Anando Kishore Dass 
recover the family property from an alienee are Bakshi v. Anando Kishore Bose, 14 C. 50, relied upon. 
joint claimants within the meaning of section 8 of DoRAIsawM1 SERUMADAN v. NANDISAWMI SurEvaN, 10 


the Act. M. L. T. 418; (1911? 2 M. W. N. 450; 21 M. L. J. 1041 
Seshan v. Rajagopala, 13 M. 236; Vigneswara v. 
Bapayya, 16 M. 436; Surja Prasad Singh wa, Khwahesh ——— S. 8 695 


'Ali, 4 A. 512, followed. 

e . 1b makes no. difference * Father the alienation 
was made by a guardian or by the manager. The 
eldgf* brother on attaining majority becomes 
competent to give a valid discharge within the mean. 
ing of section 8 
' Pef Sundara Iyer, Jy dissenting.— Section? 8 of the Unless the langnage of the document be identi- 
Limitation Act has no appli#atien to à case governed cally the same, a decision, upon the construction of 

e by. Articles44 under which a ward has three one document, is not of much assistance to the Court 
years from, the time" when he attains riüjerity: èn construing another. Each case miist be treated on 
to set aside a sale by his ‘guardian. The right its own merits. 
of guardianship with respect to each eminor is Jogeshwar Roy y. Raj Narain Mitter, 31 C. 105; 

*  digiinct from, though similar &o, the right with res- followed. 

pect to thé other. ‘The guardian’s right of guardian- A. debtor's letter, in reply to a letter of demand in 
ship cannot pe said tobe joint with gegard to the respect of a definite sum of money, asking for a copy 
two minors. In making the alienations the guardian of the account or for inspection of the account-books, » 
must be taken to have exercised® he. power of doesnot amount to an acknowledgment of liability 
alienation overthe rights of each ward "separately witlinthe meaning of section 19 of the Limitation 
though a single deed of transfer is employed for the Act, 1877. . 
slidnation of the rights of both. The juristic act is Quincey v. Sharpe, Y Ex). 72; 45 L. J. Ex. 847; 34 
différent with regard to eaĉh of the minors. Section ° L. A. 495; 24 W. R. 373; -Sifayya. v. Rangareddi, 10 M, 
8 must, therefore, be held inapplicable to the case for a Mani Ram Seth v. Seth Rupchand, 33 O. 1047; 
the simple reason that the claims cannot be regarded. 4 C. L. J. 94; 8 Bom. L. R. 501; 10 C. W. N. 874; 1 M. 
as Bera The expressich in section 7 ‘the same “ET. 199; 3 A. L. J. 525; 16 M. L. J. 3002 N. L. R. 
“period after the disability bas ceased as would other. 180 (PO), distinguished, 

tyise have been allowed from thestime prescribed ia Where there is an acknowledgment of liability in 
the 3rd cofemn ofthe schedule’ tlearly shows that respect of a right. and it is sought to use such 
the section contemplaips only cases where but for acknowledgment for. starting a fresh pexiod of 
the disability; which is made the ground of protection- limitation, the, right acknowledged must be of the 
to the person gulfering. therefrom, time would-run same description as the right which is the subject of 
against the litigant befofe the cessation of the dis.  thesujt. Thus in a suit for the balance due on taking 


*- = I \ IN 


———— ——— —— Sa I9 — Acknowledgment of 
liability— Creditor demanding payment of money — 

* Debdtor’s letter asking for copy of account or inspec- 
~ tion of account-tooks—Construction of @ocument— 
Value of precedents. 
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accounts, an admission that accounts must be taken 
ond settded, would bea pertinent acknowledgment 

* but it Might be otherwise in a suit brought to recover 
tydefinite sum of money. 

Where a tradesman sends a billfor a certain sum 
with the words "to account rendered", and the cus- 
tomér replies "please send me a detailed bill", such 
words would not amount to an admission of liability. 

,.ANDIAPPA ÜngtTY v. DEVARAJULU NAtpoo, 16 M. L. 
T. 251; (1011) 2 M. W. N. 225; 21 M. L. J. 1024 378 
e 


—— - s. 22, Sch. Il, arts. 
62, 120 —Addilion of party—Suit to be deemed to 
have been instituted from date of his being brought on 
record—' Sum had and received "— Suit for accounts 
of profits oj joint property—JDate of commencement of 
limitation. 





In & suit for accounts, the six years’ limitation 
prescribed by Article 120, Schedule II of the Limita- 
„tion Act, 1877, must be calculated, not from the 
date of the death of the accounting party, but fro 

* each item of account, so that only those items o 

account which are within six years of the date of 
suit can be brought into account under this rule of 
limitation. 
. Asagainst a party subsequently added, the esuit 
js deemed to have been instituted from the date 
on which he has been brought on the record and 
not from the date on which the summons is served 
on him, 

Where the plaintiffs demand an account of the 
profits of joint property under the management of 
one co-sharer and the sum due to the plaintiffs can 
only be ascertained after taking account not only 
of the rent received but of the p Sonson incurred in 
the management, it cannot be said that there is any 
particular sum “had and received” on plaintiff's 
behalf by the manager within the meaning of Article 








62. MAHOMEDBHAI HUSSEINBHAI v. ISMAIL HAJI Ha- 
LIMBHAI, 13 Box. L. R. 1014 586 

— S. 26--Fishery right 305 
——— s.28 695 





— ———— Sch. II, art. 29— Suit by 
decree-holder for delivery to him of sale-proceeds in 
possession of other decree-holders of the same judg- 

e ment-debtor —"Limitation — Rateable distribution— 


Civil Procedure Code (Act XIV of 1882), s. 295. 


Plaintiff obtained a decree against R. and other 
members of his family. Defendants had a decree 
against E. and his partners. In execution by de- 
fendants against the latter, their moveable proper- 

9 ties were sold and sale-proceeds were delivered to 
the defendants. An application for rateable distrjbu- 
tion by the plaintiff was dismissed. In a suit by the 
plaintiff against the defendants for Payment of the 
sale-proceeds to him by the defendants or by ench 
of the defendants rateably of his share, brought 
more than one year after attachment: 

Held, (1) that the suit was governed by Article 29 
of the Limitation Act and was barred. . 

(2) that the plaintiff was not entitled to rateable 
distribution. RAMASAWMY IYENGAR v. VENKATATANJERI 
OnzzrY, 10 M. L. T. 581 

695 


————s——— art.44 
arts, 49; 145—Per. 


sgn entrusted with a jewel io raise a lean on it—Re- 


T l * 
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payment of the loan —Retention of jewel —Deposites" 
or pledgee — Agent —Sftit. for recovery of jewel. 


A. entrusjed a jewel to B. to procure “a loan for A. 
B. pledged the jewel and obtained the loan. After 
theloan was paid off, B. gob back the jewel and 
retained possession of it. A. then made à. demand on . 
B.for the return of the jewel. B.refused to return 
the jewel. More than three years after the letter of 
demand, but within three years from the date of 
this refusal, A. sued B. for the recovery of the jewel: 

Held, (1) that the suit was governed by” Article 
49 of the Limitation Act, Article 145 ofthe Act 
being inapplicable as there was no agreement thate 
the jewel shoulfl remain in deposit with B. after 
re-payment of the Joan. 

(2) That the suit wasewithin time having been 
brought within 3 years frofn the date Of B's refusal. 

Mere silence on the part of B.,@vhen he received 
is letter of demand, did not amount to refusal. 

Gopal Chandar Bose v. Surendranath Dutt, 12 0. W. 
N. 1010 at p. 1014, followed. Gopatasamt IYER v. 
SuBRAMANIA SASTRI, (1911) 2 M. W. N. 190; 10 M L. 
T.672 * 2 


[1911 


— —— art. 62 704 


. 
* — art. 62--Suit for ac. 
count of profits of joint property 586 




















— Document dealing with other matters besides re~ 
payment of loan—Suit for recovery of advance and 
penalty for non-fulfilment of contract—Interest— 
Equitable claim—Laches—Punjab Loans Limitation 
Act (I of 1904). 


A, received a sum of Rs. 200 as advance from B. 
and oi ue a document contracting to supply 
&xmels to B.; indefault A. was to return the amount 
of the advance as wetl as Rs. 200 more as penalty. 
More than 3 years after the default but within six 
years, B. sued A, for recovery of advance, penalty 
and interest: . 

Held, (1) that the document was a bond; it did not 
lose its estential character of a bond merely betause 
there were clauses init dealing*with other matters; 

(2) that the suit for tho eecovegy of Hs. 200 ad. 
vanged was governed, not by Article 115 of the Limit. 
ation Act, 1877, but by Article 68 of the said Act, 
Consequeptly, the suit in respect of this sum was with. 
in time under the Punjab Loans Limitation Act, 1604; 
. (8) that the suit was barred under Artfcle 115 "in 
respect of the*penalty of Rs. 200 for pon-fulfilment 
ofthe contract; "` 

(4) that as the document was silent as to interest, 
and B. wsfted*for several years and did not take 
earlier steps to recover the amount ôf his advance on 
As failure to carry out the contract, he was not equit- 

eably entitled to interest. DHARAM SiNGH'v. ALL MARD 
Kuan, 6 P. L. R. 1912 ; 67 P. R. 1911 


———— ——— —— art. 85-— Mutual, open 
and current account, essential requisites of 673, 
2 
.—— art. 9I — Cancellation 
of instrument notecompulsory in a suitefor posses- 
sion 14 


*. 
— — m art, 91—Snit for pos. 
session by heir— Genuinnegs ofthe Will denied 
. 


Vol. XII] " 
Limitation ACE (187)-—conid, > 
VE —— Bes 109 704 








o arf. ] 15—Suit for re- 
^- covery of advance 616 








. 
art. I 20—Suit for ac- 
' counb a profits of joint property: 586 


art. 123—8uit for re- 
702 





covery of legacy 








art. 132 362 


— art. 184 — Mortgage— 
" Transfer *by mortgagee—Transferee’s rights —Inter-- 
eph etation of Statutes — Legislative recognition of 
judicial exposition by later enactinent — Limitation 

Act (IX of 1908), Sch. I, Art. 194«- Construction. e 


A mortgage was effected prior to 1854. In 1894 
the representative in- title $f the mortgagee, claim- 
ing to be apsolately @ntitled, mortgaged the land with 

» possession to the predecessor-in-title of A. More than® 

12 years later, the plaintiff sued to redeem the mort- 

gage of 1854. A. ‘claimed, as against the plaintiff, - 

the. interest of a mortgagee by virtue of his adverse 
possegsion under Article 134 of the Limitatión Aet: 

Held, that, before the plaintiff could recover 
possession of property, he was bound to redeem A. 
also. 

Yesu Ramji Kalnath v. Balkrishna Lakshman, 15 B.. 
58%; Maluji v. Fakirchand, 22 B. 225; Ram. Chandra 
v. Sheikh Mohidin, 23 B. '614, followed. p 

- Abhiram Goswami v. Shyam Charan Nandi, 36 

I. A. 148; 11 Bom. L. R. 1234, "10 C. L. J. 284 (P. C); 
6 A. L. J. 857; 86 C. 1003; 19 M. L. J. 530; 14 C. W. 
N. 1;,4 Ind. Cas. 449, explained. 

Article 124 of the Limitation Act, 1877, was intend- 
ed to give protection to all transferees for value 
including mortgagees. The soundness of jhis view 
has received Legislative. recognition hy the altera-e 
tion in language ‘of Article 194*as it ae in the- 
Limitation Act of, 1908. 

` Bugft v. Jewsbury, (1874) 9 Q. B. 301, 312; 
43 LET. €) B. 56, 30 L. T. 81,22 W. R. dio, organ 
v. London General Omnibus Company, (1883) 12 Q. B. 
D. 208; 50 L. T. 687; 32 W. R. 416, reli&d upon. 
Bacas UMARII Mryasf v. NATHABHAI ` "UraMRAM, 13 
Bow, L.R. 1057 eè . 731 


an .arts. 141, 144— 
, Pleadings — Liuitation — Adverse possession —Posses- 

+ sion of ‘co-sharer after partition—Starting “point a 
; Umitations—Self-acquired property. 


———— 


—Ó— — —— 











. A plaintiff myst on his-own allegation’ be able to. 
show tbat his suit is within time, hé cannot bo` 
allowed to adopt any allegations of tlee defendanj in 
order to show that his claim is not barretl. * 

The plaintiff in tliis cgse alleged that in 1891-1892 his 
father P. was separated from his two other brothers N. 
and $., who, though they «lid joint business, were no 
longer a joint Hindu family. In July 1895, N. aud S. 
effected à complete separalion though N. remained i in 
netual possession of the fantily property ns before. S. 
"died in Novemper41895. The widow of S. died in 
1902. The plaintiff claimed one-ha]f of the property of 
8. "by partitia and stated that hisebrother defendant 
No. 4 was disinherited from the property in suit by 
their father by a deod executed by him in April 1907. 

: The defendants pleaded that since they had held 
the land in adv&rse possession for more than 12 years 

e 
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Limitation Act—(1877)—concld. 


“the suit was barred by limitation on plaintiff's own 


allegations: 4 

Held, that the plea was valid, for limitation *pegan 
to run in July 1895 and 12 years from that Mite had 
expired before the suit was instituted. s 

Ranjeet Ram Panday v. Goburdhun Panday, 20 W 
R. 25, Ramalakshamma v. Ramanna, 9 M. 482, 18 L,A. 
147, referred to. 

S. had left some self-acquired property at the 
time of his demise of which his widow took possession 
aftér his death: — . 

Held, that the claim to such property was not 
barred because the right toa share in it accrued to 
the plaintiff on the widow’s death. Mansa RAM v. 


Bena, 218 P. L. R. 1911; 6 P. R.. 1912 453 
—— —— V — art. 144 362, 

s : 453, 695 
——— — — —— — art. I d4 — Adverse pos- 
. gession— Summary cess 71 6 








- art. 144- Cancellation 
* of instrument not #bcessary in a suit for possession 
s 


———-— art. 
fishery right 








144 — Suit for 
305 


—— art. 144 —Adverse pos- 
session—-Property belonging to idol—Sale in ewecu- 
< tion of decree against manager. 


Title in lands attached to an idol may be lost by 
adverse possession. 

Possession derived from a manager of endowed 
property cau be adverse against the idol as represent. 
ed by the next succeeding manager. 

Dattagiri v. Dattatraya, , 27 B. 363; 4 Bom. L. R, 749, 14 
followed. 

- In 1870, the properf?y dedicated to an idol was i 
in execution of a decree obtained against the then 
manager of the endowed property as property be- 
longing to the. judgment-debtor. In-&he sale certi. 
ficate there was no express qualification to be found 
giwing the purctiaser notice that the right, title and. 
interest sold was limited to a’ life- interest . as from. a, 
manager. The purchaser y remajtied in posesion.. In 
1908, the manager of the idol for tho time Being’ g gued 
to recover possession of the property: S 

Held, that the purchaser’s possessiou was adver se "id 
the idol and that the idol’s title to the property was 
l®t by adverse possession. Panpufane BALAJI va 
Dyyanu BABAJI, 18 Bos. L. R. 1169 


Limitation Act ax of. 1908); SS. 4, 12, 
I 3X 1)—" Period of limitation prescribed for suit” 
—Period allowed by section 31 (1), a period of grace 

“ant not governed by sections 4, 12—Effect of the last 

* dag of period being Sunday—Plaint filed on next 
opening day whether within time— General Clauses 
Ac (X of 1897), s. 10. 6 


. The special period of two years allowed by seo- 
tion 31 (1) of.the Limitation Act, 1908, for the 
institution of certain suits for foreclosure or sale is 
not to be deemed as a parb.o$ the “ ‘period of limita- 
tion prescribed” for such suits. It is only a period 
of grace and is not governed by section 4 or section 12 
of the Act. 

Vasudeva v. Srinivasa, 30 M.426, leM. L. J. 444; 11 
C. W. N. 1005; * A. L. J. 025; 6 C. L. J. 255; 2 M. L. Ty: 
333; 9 Bom. L. R, 1104 (P. C.), followed. 








——— 


* 


N 


1086 


Limitation Act—(1908)-contd. 


Dayaram v. Lawman; 13 Bom. L. R. 284; 10 Ind. Cas. 
, 910; Beni Prasad v. Dharaka Rat, 23 A, 277 at pp. 279 
“and 281, relied upon. 

The Mw does nob compel: man todo that which 

* he cannot perform. 

Although a party cannot by his own act extend a 
peziod allowed by law for doing an act in Court, yet 
if the delay is caused by the fuct of the Court being 
closed on the last day. of that period, he is entitled to 
do the act on the first opening day. 

Bai Hemkore v. Masamalli,:26 B. 782 at p. 784; 
Mayer v. Harding, 2 Q. B. 410; 9 B. & S. 27; 16 
L. T. 429, 15 W. R. 816, The Queen v. Justices of 
Surrey, (1881) 50 L. J, M. C. 10; Waterton v. Baker, 
(1868) 37 L. J. Q. B. 65; 9 B. & S. 23; L. R. 3 Q. B. 178; 
17 L. T. 468; 16 W. R. 358; Shooshge Bhusan v. Gobind 

Chunder, 18 GC. 231 at p. 233; Dabee v. Heeramun, 8 W. 

R. 223 at p. 226; Peary Mohan v. Anunda, 18 C. 631 
at p. 634; Aravamudu v. Samiyappo, 21 M. 886 at p. 
887; Sambusiva v. Ramasami, 22 M. 179 at p. 182; 
Haji Ismail v. Trustees of Madre Harbour, 28 M. 289 
at p. 397, relied upon, 

‘The general principle of law embodied in dm 
10 of the General Clauses Act, should be applied in 
dealing with a plaizt for saleon foot of a mortgage 
instituted with reference to the special period of 
limitation allowed by.section 81 (1) of the Limita- 
tion Act. The mere fact that the principle has been 


embodied in two Indian enactments cannot affect iis 


general operation. 


Consequently, where the last day for filing a suit, 


falls on a Sunday, and the suit is instituted on Mon- 
day, it will not be time-barred. BALERISHNA v. TIMA, 
7 N. L. R. 176 8I 


ery ss. 4, SI (1)—Period al- 
lowed eapiring on Sunday—Suit instituted on follow- 
< iny Monday whether time-barred—Hmclusion of time 


- —General @auses Act (X of 1897), s. 10. 


No exemption on account of a holiday is mlowa 
in respect of a suit, which, under section 81 (T) 
of the Isimitation Act, 1908, must be instituted 
within two years from the date of the passing of 
the Act; consequently, when the last day of thé two 
years fell on a Sunday,e suit instituted on Monday, 
4.e., the next day, was held not to have been instituted 
within the period of two years prescribed by thg 


Section. 
Dayaram v. Lawman, 13 Bom. L. R. 284;10 Ind. Cas. 


910, Be parte Simpkin, 29 H.J. M.*0. 23, 2.El. & El. 
392,6 Jur. (N. 8.) 144; Rowberry v. Morgan, 23 L.J. 
Ex. 191, 9 Ex. 730; 18 Jur. 452; 2 W. R. 431; Peacock 
v. The Queen, (1858) 27 L. J. C. P. 224, 4 C, 'B. (v.s 








9 264; 6 W.R. 517; Wynne v. Ronaldson, (1865) 12 L. 
T. (N. 8.) DE 18 W. R. 899; Peacock v. lhe Queen, 


(1858) 40. B. N. S. 264, 27 L. J. U, P. 224; 6 W. R. 
517, relied upon. 

Sambasiva Chari v. Raħasami Reddi, 22 M. 479, 
Shooshee Bhusan v. Gobind Chunder Rey, 18 C. 231, 
Mayer v. Harding, 2 Q. B. 410,9 B. & S. 27n; 16 
L. T. 429; 16 W: R. 816; Waterton v. ue 8 Q. B. 
178,9 B. &. S. 23; 37 Led. Q. B. 65; 17 L. T. 468; 16 
W. R. 358, distinguished and not applied. 

Section. 10 of the General Clauses Act and sec- 
tion 4of the Limitation Act do not apply to the 
period of graceeallowed by section al (1, cf the 
latter Act. - 

Where an Act provides a given üben of days for 

e 
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doing a particular act and says nothing about Sunday. 
the days mentioned qe to be taken as consecutive 
da¥s including Sunday. Whepe, therefor e, the last 
day for dgittg an act falls on a Sunday, it would be 
too late to do the act on Mondhy. SHEODAS v, NARA- 
yan Asasi, 18 Box. L. R. 1168- Silt 
—— SS. 4, 14—Presentation 
~ of plaint to wrong Court—Suit barred on day of pre- 
sentation——Return for presentation to the right Court 
— Limitation. » > 


Plaintiff filed à suit, the last ue for- filing which € 
was 14th June 1908, in the West Sub-Coart, Madura 
on 6th July 1908. The West Sub-Court wes clos d 
for the recessgon láth June 1908 and reopened 
on 8th July 1908. On 17th February 1906,the West 
Sub-Court found “that it had mo jurisdiction aud, 
directing the plaint to b&presented t the Tuticorin, 
Sub-Court, returned it to the plaintiff. The’ 

laintiff presented it to the latter Court on the 
next Court day, £^, on 19th February 1909. ° 
The Tuticorin Sub-C ourt had re-opened after recess 
before 6th July 1908: 

Held, (1) that under section 14 of the Limitation 
Act, plaintiff was entitled to a deduction of time 
between July 6th, 1903, and February 17th, 1909, 

e but not to the period from June 15th, 1908, fo July 
Gth, 1908, during which tho Madura 'Sub- Court was 
closed; 

(2) that plaintiff could not invoke the aid of sec- 
tion 4 for saving of the latter period. 

. Jawahir Lal v. Narain Das, 1 A. 644; Siyadat-, 
un-nissa v. Muhammad Mahmud, 19 A. 342; Tuka- 
ram Gopal v. Pandurang Sadaram, 25 B. 684; 
Swaminatha Iyer v. Venkatasubbier, 27 M. 21; Selam- 
ban Chetty v. Ramanadhan Chetty, 83 M. 256; Banee 
Kant Ghose v. Haran Kristo Ghose, 24 W.R. 405, dis- 
dinguishea 

Aboy Churn*Ohuckegbutly v. Gourmoham Dutt, 20 
W; R. 26, followed. IRZA MOHIDEEN v. NALLAPERU- 
MAL, 10 M. L. T. 254;.21 M. L. J. 1000 ; (1911) 92 M. 
W. N. 221 58 











—— ——— S, 5—Sufficient cause? for not 
preferring appeal within prescribed period. — , 


Where, by an oversight, ah Advocate filed an 








appeal in the Divisional Court instgad ofin the Chief e 


Coyrt.and the Divisional Court, without noticing the 
error, heard' the appeal and passed judgment thereon: 

Held, that these facts constituted a sufficient cause 
for not presenting. the appeal within prescribed 
"period. Me Sin v. Ma Po, 4 Bor. L, T. 22% 28 


e 
Lam mmn, AR — SS. 5, 12, cis. (2), (3) 
_—-Time for taping copy of judgment—Time during 
which dgere teas not prepared—Deduction of time, 
twice over—" Sufficient cause” for enot filing appeal 
in time—Erroneous advice of Gounsel. 


The party who is entitled to a deduction. of 
" timo under the Indian Limitation Aci, cannot ask 
for deduction of the same period twice over. 

. Therefore, where the time occupied in obttining : a 
copy of a. judgment, is incluged in the period® 
during which the decree was'not in existence, both 
the periods should mot be deducted. - o° 

- Raman Chetti - v. Kadirvalu, 8 M. L. J. 148, relied 
upon. 

Silambar Chetty v. Ramanadhan, 1 M. W. N. 
4 Ind. Cas, 301; 7 M. L. T. 20, distingutshed. 

e : 


. . 
. 
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* nh cannot be laid down asean inflexible rule of 
law ihat- in- no -case -can- the cfreumstance that a 
litigant has, under the'erroneous advice ef Counsel- 
or Pleader, presented, an appeal out of time, be 
deemed s sufficient. cause within the meaning of 
Section 6 of the Limitation Act. The true rule is 
whether, under the- special circumstances of each 
Case,-the'asppellant acted -under an honest, though 
mistaken belief formed, with due care and attention. 

. Wazir Ali Khan v. Zainab, A. W, N. (1908) 32, 
*Dadabhai, Jamsetji v. Maneksha, Sorabji, 21 B. 552; 
Krishna v; Ohathappan, 18 M. 269 and Sarat Chander 
v. Saraswati Debi, 84 C. 216; 5 C. L, J, 380, relied 
upon. . 

"Where the mistake is-0f such a-description that, it 


.' may arise even amongst practitionérs of experienge, 


E litigant should not be madf to suffer for such an 
error. ` SUNDER Kosg v. RAGHUNATH SAHAI 677: 
— = S.. 7—Civil . Procedure Code» 
(Act. V of 1908), O.. XXI, r, 1—Joint, Hindu family- 
— Decree in favour of two members both minors— 
. Ewecution—Majority attained by the managing meme 
ber more than three years before application. * 


~ A decree was passed in favour of two members of 
& joint Hindu ‘family, who, at the time, were minors: 
they ‘applied for execution and it was found that one 
of them, the managing member had attained majority 
more than 8 years before the date of the application. 
and that the other decree-holder had attained majority 
only within 3years: Held; that the application for exe» 
cution was barred by time. i 
Periasawm$ v: Krishna 
guished and not applied. : 
* Section 7 of the "Limitation Act contemplates tho- 
existence of cases where one of several decree-holders” 
Gan give a, discharge without the concurregce of the- 








Ayyar, 25 M. 481, distin. 


e others: The'càses in which one decree-heldertan give * 


a discharge so as to bind other decree-holders must be 
decided by the substantive law governing the parties. 
Guteshg Rao v. Tuljaram Rao, 19 M. L. J. 4; 1° 
Ind. Cas. 380, followed. ,. `- ; . 
Accogding to Hindu Law, the managing member of 
a Hindu fámily can reaeive monies on Behaft of the 
family from, debtors and give # distharge so as to bind 


* the whole family. And thbreis no section in the Civil 


* (1911) 2 M. W.sN. 420; 21 M. L. J. 1088 , 


Procedure Cotle restricting the mattager’g poWereto 
receive such money when a decree has been passed. 
Harihar Pershad Singh v. Mathura Lal, 35 £. 501;, 
12 €. W N. 498; 8 C. L. J. 256, €ollowed. DURAISAWMI 
BasTRIAL v. VENKATARAMA IYER, 10 M, L. T..370; 
503. 
—— — S. 10 " 225 
————————8$8.12(2)(3* . 677 
4—— ——'— S. 12 — Period allowed by’ 
section 31 (1) not governed by section 12 810 





4 











taining copy of judgment— Notice of readiness of copy. 
posted during vacation —4pplicant not to take cog- 
© nizance of the notice —Haclusion of time in calculating 
the period of limitdtion, 
e 


An applieion for a copy of judgment was made: 

on the date when the Oguri was going to be closed 

for long vacation. Under the special orders of the 

District Judge, the copying depgrtment continued 

working during “the vacation to make up arrears. A. 
j e 


. . 
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nobice to the effect that the copy required. by the 
applicant was ready, was posted during the vacation.. 
The copy was-actually received some time afte the 
re-opening of the Court:- . 


"Held, that the applicant -could not be considered. * 


bound to have taken cognizance of the notice posted on. 
the notice board of the Court, until the date when the 
Court re-opened after the long vacation. Hence the: 
time requisite for obtaining the copy in this case was 
the periód between the date of application and the: 
date of re-opening of the Court, and this period 
should be excluded in computing the period of limit. 
ation for appéal. Kaus OHAND v. Harmugn Rar, 8 
A. L. J. 1095 K - - 
—— S. 14e— Presentation of plaint 
to wrong Court—Qourt closed during vacation S8. 


s. I9 410 


EN S, 19— Acknowledgment made 
-by agent when Act X1V of 1859 was. in force—Re- 
trospective effect of Mt IX of 1908— Construction. 


A mortgage-deed was executed in 1823, and an 
acknowledgment of it was made by an agent of the 
mortgagee in 1868 while Act XIV of 1859 was 
in force. Under that Act such acknowledgment 
*was invalid. But it was valid under the subsequent 
Limitation Acts: Held, that it was a valid acknow. 
ledgment within the meaning of section 19 of the 
Limitation Act, 1908, : 

Maheshlal v. Basant Kumari, 6 ©. 340;7 0. L. R. 121; 
Valia Tamburatti v. Vira Rayan, 1M. 228; Rahamani 
Bibi v. Hulas Kuar, 1 A. 642; Hanuman Prasad y,- 
Raghunandan Singh, 1 A. L. J. 355, referred to. ZArg- 
UNNISSA BIBI v. PrApHU NARAIN SINGH, 8 A. L J. 
1272 604. 
> —— S. 20—Payment of principal 

by wife on husband's behalf — Whether enpress author- 
ity from husband is required —Illites&te person— 
- Affizing of mark. : 


For the purposes ‘of section 20 of the Limitation 
Act, it is sufficient for an illiterate person paging the“ 
money to affix his mark below an endorsement 
wribten by some one else. 

A Burmese married couple of the cultivating class, 
working land together, work it to many intents and ` 
purposes as partners. When one ofs the couple is, 
temporarily incapacitated and the other goes on" 
working the land, ib is a natural presumption that the 
one who goes on wofking dées so in pursuance of the 
quasi-partnership and has ostensible authority to^ 
actfor both. The other is estopped from denying 
the authority of the working partner fo: acts done 
ostensibly on behalf of-both, 

The payment of rentis an ordinary and natural 
incident of the working of leased land. The genera] 
authority of the wife tocarry on the common family 





























s. 12—Time requisite for ob. e business of cultivation inèludes authority to pay 


instalments ofethe rent which become due while the 
husband is away. Mauna Aune Do v. Esoor Ari, 


4 Bur. L. T. 217 - 3 
s. 26 60. 


—— S. 26—“As of right" — Water 

flowing to neighbour's land —No defined channel.’ 
Right of owner to cotlect water on hig land. f 
Where defendant repaired the kazin (embankment) 

to a paddy feld adjoining the plaintiff's land which" 











Tos. 


A 
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was at a lowér level and thus the discharge of surplus 
rain-fall on plaintifi’s land was stopped: 
Heli, that however long plaintiff might have been 
enjoyife the use of water flowing on to her land 
* from defendant's land, that enjoyment is not “as of. 
right" and does not, therefore, oreate any prescriptive- 
right to the use of it under section 26 of the Limi- 
tation Act. i 


fall from his land on to B's land, no length of time 

will give B. the right to compel A. to send wêter 

on to him, provided A. does not interfere with the 

water flowing in a natural and defined channel. It. 
is the natural right of every owner of land to collect 
or dispose of all water on the surface which does nob 

pass in adefined channel. : 

* Khoorshed Hossein v. "Teknarain Singh, 2 ‘C. L. R, 

141; Perumal v. Ramaswami Chetti, 11 M. 16, relied 

upon. Mı HLA THANDA v. MAUNG Suwe Pan AUNG, 
4 Bur. L. T. 223 27 


—— — —— —— — GS, SI le ) — Period allowed 
expiring on Sunday—Suit instituted, on following 
Monday whether time barred—Exclusion of time 


810,811 
S. 31 (I) and (2)— Insti- 








tution of fresh suit after the withdrawal of former * 


` suit — Civil Procedure Code (Act V of 1908), Order 
XXIII, v. 1. 


^. The plaintiff brought a suit in 1907 for recovery of 
money-on the ‘basis ofa mortgage. The suit was 
subsequently withdrawn with liberty to bring a fresh 
suit, After the passing of the Limitation Act IX of 
1908,the plaintiff brought the said suit on the basis 
of the same mortgage. It was @ontended by the de. 
fendant that the plaintiff should proceed under sub- 
section(2), section 31, of the Limitation Act: f 
..Held, that ethe plaintiff was entitled to bring a 
fresh suit under sub-section (1), section 31, of Act IX 
1908, and was not bound to proceed under sup- 
section (2). "m f 

A pern, whose suit is withdrawn with pər- 
mission to bring a fresh suit, should not be com- 
pelled to resort to the proceduré allowed by sub- 
section (2). : : 

The effect of allowing a suit to be withdrawn and 
giving the plaii&iff liberty to bring a fresh suit is bo 
place the plaintiff in the same position as he wonld 
have been in had he brought no guitatall. Parsau 
Davi v. MANDAN SINGH 323 


—-——— Sa 31 (I), first clause, 
scope of-—Murtgage—Suits becoming barred by 12 





years’ rule within two years after the passing of the 


Act, : 

The application of the firet clause pf sub-section (1) 
of section 31 of the Limitation Act, 1908,is not res. 
tricted to suits already barred by limitation whef the 
Act came into force. I 


. 
The words in the clause operate not only for the. 


benefi& of those persons whose claims are barred by. 
limitation under the twe$*ve years’ rule before the pass- 
ing of the -Act but also for the benefit of those whose, 
claims are barred under the twelve years' rule within 


two years after the passing of the Act. 
Consequently, *; suit for foreclosure on the basis of a 


mortgage, under the terms of which nfortgage-money | 
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became due on the 6th May 1898, filed onthe 4th Jifly 
1910, is within fime.e SBEOCHARAN v. PIARELAL, 7 Ne 














L.R.163 , : b e i 
: . Sch. I, art. 32—suit for, 
removal of structure erected by mortgagee of oecu-, 
pancy-holding .; 5 
——— art.75 | ~ 57 


art. L1O— Arrears of 
rent—Date of falling due—Necessity of ascertains: 
. ment "of rent—Limitation runs from date of final 
determination of vent —Theka-jama—Central Pro® 
' vinces Land Revenue Act (XVIII of 1881); s. 684,- 
- sub-s. (A) (d). j - e ^ 


In a suibforÜarrears of rent, the period of limita.’ 
tioh begins to ren when the arrears become due.. 
Where it is necessary fer the landlord to take pra, 
ceedings under the law fo have jhe proper rate of. 
rent ascertained, the period of Yimitationruns from’. 

ethe date on which the rent is.finally determined, not» 
from the closg of the year for which the rent is 
payable. sn t 
: Where it is necessary that the amount of the theka- 
jama of*a-protected thekadar should be fixed hy the 

~ Deputy Commissioner under sub-section (4) (d) of 
section 65A of the Central Provinces Land Revenue. . 
Act, 1881, no arrears of the theka-jama become dne. 
for the purposes of Article 110 of the Limitation Act, 
1908, until the amount has been finally ascertained” 
after proper proceedings and- the dispute between 
the parties regarding the fixation of the theka-jama ` 
has been concluded. | 

Rangayya v. Bobba Sriramulu, 27 M. 143, followed, ' 

Seetzram v. Ramdayal, 1 N. L. R. 6, Tulsiram v, 
Musaminat Janku, 16 U. P. L. R.' 88, Brojendro v. Rakhal, 

3 C. 791, distinguished. RAGHUNATH v. Sarva, 7 N. 
L. R. 1694 . - 7 
6 —— x ——— art. 120—38uit for re. 
. moval of structure erected by mortgagee of occu- 
pancy-holding . 108- 


- ——— —— art. 134 * 737. 
—— — ——— — —- art. 144 43I 
- - art. 182, sub-cl. 


——— B — pa, 
(2)— Civil, Proceqre@Code (Act, V of 1908), s. 115, 
order under—"“Order passed oneappeal"——Ordér in 


qgvision-— Limitation, > . 
. 

















An order of the High Court, passed in the exercise. 
of its rewisional jurisdiction under section 116 of the 
Civil Procedure Code, 91908, is not “an oeder on*an 
appeal" withjn the meaning of Article 152, sub-olause 
2 of the Limátation Aot, 1908, so as to*create a fresh 
starting point for the calculation of limitation. 

Ohappag v._Moidin Kuthi, 22 M.63; Secretary of 
State for India v. British India Steam Navigation Co., 
15 C. W. N. 848; 13°C. Iu. J. 90; 9 Ind. Cas. 183; Harish 
Chandra "Achariya v. Nawgb Bahadur of-Murshidabad, 
. L. J. 688; 11 Ind. Cas. 65, 
distinguished. : í ESS 

: Ifawevision petition is sjmply dismissed, eo fresh 
starting point of limitation arises. SUBRAMANIA PILLA® 
v. BEETHAI AMMAL, (1911) 2 M: *W. N. 198; 10 M. L. 
T. 260 EU ce i 38' 
-*——- art. 182 %4)— Ezecu- 

tion oj decree —Step-in-aid of execution —Applicatior 
for withdrawal of money deposited for decree-holder 

— Decree with conslition. P 





* 
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- Æ obtained a decree against R to the effect that B. 
should pay Rs. 207 to A.'and that *4. should remove 
certain bags of salt. THe decree was passed in 1905. 
On 26th November 1905, B. deposited Rs. 4967 in 
Court for payment to A. on- condition of the latter 
being allowed to remove the bags of salt. On J4th 
December 1906, A. applied for the withdrawal of 
Rs. 267 deposited in Court for him. This appli- 
cation was disallowed. After that A. took no steps 
until 14th July 1909, when he applied for attachment 
o€ the money — 

Held, that tke application of 14th December 1906 
was nob an, application in accordance with law to 
tak some step-in-aid of execution of tho decree, and, 
consequently, the application of 14th July 1909 was 
time-barred. BEHARI LAL v. RAGHÉNANDAN, 8 A. 
J. 1161 < K 7 


Lis pendens rect of review application 


Lower Burma Courts Act (VI of 
1900), ss. 2 (b), 38 855 


Madras Board of Revenue Stand- 
. ing.Order No. 57 548 


District Municipalities Act 
1884), s. 1O 31I 


—— S: 250 (3) SII 
rules under, T 


I 
Estates Land Act (I of 1908) 
430 





“(UV of 





n 35, 36 





~“ Estate” — Land granted 
on favourable terms not an estate—Madras Rent 
Recovery Act (VIII of 1865), s. 11--Jurisdiction of 
Civil Court —Suit for share of crop and vent. 


e 
Waste land, granted by a zenindar om favéurable 
terms to a Missionary Society, ddes not fall within 
the definition of an "estate" under Madras 
Estates land Act, I of 1908. The grant is one to which 
the provis@ to section 11 of Act VIII of 1865 applies, 
itis not a grant of an estate but simply a grant of land 
to a tendht on favourable terms. ° 

Consequently, a Munsif has jufisdéction'to entertain 

@ suit brought againsa tengnt for a share of the crop 
and for rent in respect of the land. MAHARARS w 
THARUR ParsHap, (1911) 2 M. W. N. 517 777 


oo SS. S (5), 53, r89— 
.Tjaftadar is e landholder—Suit fbr cist, local cess and 
village csss, whether a suit for rent—Jurésdiction of 

* Small Jause Cofirt —Bachange of pattahs ad muchili- 
kas—Provincial Small Cause Courts Act IX of 1887). 
Sch. II, Art. 13. e" cw. 2° 


. Àn Ijaşadar comés within the definition of land- 
holder'in section 3 (5) of the Madras Estates Land 
Aot, 1908. ^ $ 

A suit for local and village cess is a suitfor rent 
within the meaning of the Act. * 

-A suit fde rent, which inéludes localand village 
cesses, is not unsustaigable in the Small Cause Court 
undgr the Madras Estates Land, Aet on the ground 
that there wes no exchange of  pattahs and 
mvuchilikas, » 

Where a claim for rentis composed partly of cist 
and partly of local and village cesseg due by the ryot, 
the suib ig not cognizable bya Small Cause Court. 

s * . 
* Š ; = 
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Article 13 of the Schedule to the Provincial Small 
Cause Courts Act does not apply to a suit for local 
cess or village cess. * 

Sree Maharajah of Vizianagaram v. Kalaveertnna. 
10 M. L. T. 167; (1911) 2 M. W. N. 139, 21 M. L. J. 
819; 11 Ind. Cas. 760, referred to. BACHU PERRAJUGAR, 
v. BHOGIREDDY SUBRAYADU 17 


—— — — — — ss. 53, 189 


— —— — —— — S. 192 (a) —8uits under 
the*Act —Remand by District Judge-— Whether appeal 
Lies — Qivil Procedure Code (Act XIV of 1882), Ch 
XLII. 


No appeal lies to the High Court from an order 
of remand by a District Judge in a suit instituted 
under the Madras Estetes Land Act, 1908, as Chapter 
XLIIIof the Civil Procedure Code of 1882 does not 
apply to such a suit. KRISHNASWAMY AIYAR v. VAI- 


146 
High Ceurt Rules, r. O8. 97 


. —* —— Rent Recovery Act (VIII of 
1865) : 712 


171 








———--——Sale for arrears of rent— 
Suit by auction-purchaser for possession against de- 

* jault&—Irregularity in sale—Right of defaulter to 
plead—Adjourment of sale by selling officer—Items 
not sold in the order advertised—Inclusion of proper- 
ties of other defaulters in sale notice—Injury to de- 
jaulter—Irregularity * Right of defaulter to set aside 
sale—Pleadings—Substantial injury not pleaded— 

: Issue. 


In a suit by a purchaser at a rent sale for posses- 
sion against a defaulterfwho has continued in posses- 
sion even after the sale, ib is open to the defendant 

eto plead the illegality of the sale as a defence, though 
he may have taken no previous steps to get the sale 
set aside, and if the sale is found to be invalid, the 
suitemust be dismissed. . 
' Vencatachalapathi Ayyar v. Fischer, 17 M. L. J. 204; 
$0 M. 444, Ramanasari v. Muthusami Nate, 30 
M. 248, referred to. 

Butit is not every irregularity in the sale pro- 
ceedings which will have this effect. 

Subrahmania Ayyar v, Rangappa Kalakka  Thola 
Udeyar, 24 M. 307, referred to. e. 

An adjournment of the sale by the selling officer 
from the date fixed by Court to some other date for 
want of time, the sale of items of property in an 
order different from what was advertised in the sale 
proclamation, and the inclusion of the property of 
many defaulbersin one sale notice, are not such 
grave irregularities as to entitle a defendant to plead 
them ababar to asuit for possession, unless it is 
shown thatsubstanéialinjury has been caused to the 
defendant thereby. é 
* In the absence of any allegation of substantial 
injury, a Court $s not justified in framing an issue 
on the point. Prrry THEYGARAYA ÜHErTIAR v. SIVA- 
PADA MUDALI, 10 M. L. T. 267; (1911) 2 M. W. N. 
275; 2L M. L. J. 1008 ig 137 


-— — S. 3 —Landholder—Regis- 
tration —Joint land-holders—Tender of pattà by one 
alone -Decision between two persons ag to their being 
co-proprietors -Decision when conclusive on third 
parties — Estoppel —Res judicata, 





* ] 
1090 INDIAN CASEg. . [1911 
Madras Rent Recovery Act—concld. Maintenance-—coneld. 

Registration is not required to make a person -a An award and a dearee were based on a compromise 
lanq-holder for the purposes of section 3 of the between the dofend&int and his brother whereby they 
Reft Recovery Act. - agreed toegive the plaintiff, who whs their father’s 

Dk&rmakarta of Tinnanore Temple v. Luchimi Doss, concubifie, » certain amougbof paddy for main- 

26 M. 589, followed. tenance: 
The right to tander a patta vests where there are Held, that the plaintiff was entitled to sue forthe  ' 


several persons jointly entitled to the melvaram,inall enforcement of the right created in her favour by fhe 
of them together and hence a patta tendered by one. compromise, although she was no party to the deed 
alone of them is not valid. of compromise. 5 

A decision between tho plaintiff and anothey per- Shuppu Ammal v. Subramanian, 33 M. 238; 4 Ind. 
son that the latter is a co-proprietor withhim is con- Cas. 1083; 19 M. L. J. 739; 8 M. L. T. 249; Rukhmat 
elusive on all third parties, where the contention gai v. Gownd,6 Bom. L. R. 421; Husatni Begum v. 
raised by them depends on the relationship between Khwaja Muhammad Khan, 29 A. 151; 4 A. B. J. 13; A. 
the plaintiff and such person, W. N. (1907) 8, followed. - s 

Srinivasa Atyangar v. Ariyar Srinivasa Aiyangar «The rule.that a person not a party to a contract 
33 M. 493 ab p. 485: 6 Ind. Cas 220; 8 M. L. T. 33;  ceunot sune to enforce any rights created by ib, is one *, 
20 M. L. J, 546; (1910) M. W. N. 479 relied upon. which would require c8gsiderable modification in the: 
VENUGOPALA Rao GARU v. NERKALAPUDI VENKATRA- circumstances of thiscountry. Qe 
YUDU, 10 M. L. T. 450 à - 715 Khwaji Muhammad Khan v. Hasaint Begum, 32 A. 

xS Sa 11 777° 410,7 Ind. Cas. 237; 14 C. W. N. 865; 7 A. L. J. 8713 

ss. 18, 49—Diswaint 12 C. L. J. 208; 12 Bom. L. R. 638; 8 M. L. T. 147; 1 

by a person not as landlord— Jurisdiction of Civil or M. W. N. 313; 20 M. L. J. 514, relied upon: 

Revenue Court—Swit to set aside distraint not cognis- A very proper class of exceptions would be where 

able by Revenue Courts. . Co-parceners in a Hindu family agree that payments < 

A suit by a person, not against his landlord bug Should be made to female members i maintenance, 
against a third person claiming the land as is owns and the exception need not be confined to cases where 


to set aside a distraint made by him on the footing ne separe d Aire ut iis ien 
" d to-otl or holdi who have i 4 
that the crops belonged to-other persons holding as o. ÜHINNAMMAL, 10 M. L. T. 214; 21 M. L. J. 91°; 





his tenants, is nob maintainable in the Revenue Courts 

under the Rent Recovery Aet. Section 49 of that (1911) 2 M. W. N. 524 185 

Act must be read together with section 18'and other Malabar Law—Gift to children — Effect—Ta- 

sections which lay down what remedies are conferred vazhi constitution—Tavazhi not separate from the 

by the Act on particular persons. main Tarwad—Property in the name of the most 
There is no provision in the,Act entitling a person senior member—Presumption. ' 


to claim damages on the ground that his crops were 
unlawfully distrained by one not purporting to acb as 


his landlord and not purporbing to treat the crops e : g 
as belongin# to the plaintiff as his tenant. KARUTHAM- Korath animan Kytti v. Vb in taru eman 
MAL v. SELLAPPA GOUNDAN, 10 M. L. T. 327; (1911) 2. 29 Mad. 322; Ummanga v. Appadorat, . L. J. 268; 
M. W. N. 424 492 5 Ind. Cas. 671; 1 M. W. N. 195, followed. — , 
AE TEL. 422 Where, as & matter of fact, the donees do nct form 
s an independent Tavazhi, no presumptiĝn of law 
Madras Revenue Recovery Act (li arises that property acquired by the seyiormost 
Of 1864) .-Sale for arrears of revenue—Default male member in his own name is the property of 
in payment of a particular instalment —Demand of his brothers and siters and the» descendants of the 
and payment towards a later instalment—Sale, whe- latter. UÜDAYAMMADATR Virtit ®CHATHUKUTTI ‘Nan-® 


A gift to children has not by itself the effect of 
constitusing them into a Zarwad by themselves. 











ther valid, 6 e FAS v. UpAYAMMADATH Taayata Vertit RAMMAN 

Where properties nre sold for default of the owner NAMBIAR, 10 M. L. T. 130 120 
or occupier to pay a particular instalment of kist, | —————4— ‘Karamkari’ -tenure—Nature and , 
and it appears that a lemand’ was made for and incidents--Karamkari tenant has righ of occupancy 
payment made towards a subsequent instalment, but not of alienation. 


exceeding that due for the earlier instalntent for 
alleged non-payment of which the property was sold, 
the payment should be credited towards the earlier 
instalment and the sale js liable to be set aside. 


Non-tratfsferiBility is one of the incidents of* 
Karamkari teaure in Malabar. A Karamkari tenant * 
has a perma@hent right of oocupancy in the holding, 

Balakrishn Das v. Simpson, 26 Q 833; 26 I. A. 151; but has no right of alienation., His right is “fonfined 
2 0. W. N. 513, referred țo. SECRETARY or STATE rog — Í? that of cultivation. E 


È o s Where, therefore, a Waramkaritenaht alienates his . 
INDIAN UGUNG HA V- VENKATASUBBIA IYER 627 holding, "the alienation ipso facto puts an end to 


Mahajan's Majur, production of—Validity the tenure; and the absence of an express provision 


of custom 897 for te-entry in case of alienation woulf be im. 
i "E i , 7 material, . 
Maiming —Cutting of a horse's ears 90 Parameshri v. Vittappa Shambbga, 26 M. 157; Net- 


Maintenance, See CRIMINAL PROCEDURE Cone, rapal Singh v. Kalyan Das, 28 A. 400, Q* A. L. J. foe; 
s. 488. A. W. N. (1906 60, distinguished. AcHUTHA MENON 
--—- nga See HINDU Law—Winow 4O03 v. Sankaran Narr, (1911) 2 M. W. N. 529 1097 


Father's concubin? Agreement bet- w— Marumakatayam family — Demise 


























ween sons— Beneficiary under contract can enforce tt, by Karnavan to a junior Jember for 60 years, whether - 
e. * $ . 
i `a e ` ` e 
A * e. 
* 
. . e è 5 
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Malabar Law —concld. Malabar Tenants’ Improvements 
" Act—concld. 
walid—Gift toa female member and her children— 
Whether donee takes with incfüqnts of tarwad property | rates provided in sections 9 to 18, and section 19 does 
—Erection of superstmucture by donee—Demolition— not cut down his right under sections 5 and 6@ the * 
Right of person building to compensation.” | value of his improvements even where a c@entract . 
y XX limiting his right to. the amount of compensation e 
za dne $ wang ned Peer Pelis Peon claimable by him was entered into before Ist J anuary 
; : : E 1886. 

z gvon Proponen relatin 1o EC Pon RAT dE a In a kanom deed of 1884 the kanomdar provided: = 
santhanams should be in enjoyment for ever along” If I make chamayams (buildings) thereon exceeding 
with me so long as I live and in proprium thereafter. Ba. 25 vu value, I shall only remove and take them 

; $ at tle time of the surrender, and shall nob. demand 

eÁ's daughjer, second defendant, while she was m 1 fthei ta therefor.” . 
karnavan ofethe tarwad, executed a kanom to first io ya ROOF SHO Unprovomon Heron : 
defendant, for 60 years, first defendant built a Held, (1) that the provision for removing was 

` stfacture thereon. Plaintiff, the present karnavar, merely a recognition of the right whioh a kanomdar 
-gued for surrender of the lands by first defendant, first Manes een to remove any improvements 

» defendant pleaded validity of th8 demise and ein Angammal v. Astimi Sahib, 21 M.L.J. 891, 11 


any event claimed compensation under the Malabar 
Tenants’ Improvements Act” 
Held, (Upthat und&r the gift to A. the donee took 


Ind. Cas. 745; 10 M. L. T. 193, referred to. 
(2) That the agreement that the kanomdar should 
not deihand the value of buildings worth Rs. 25 


ethe property subject to the incidents of a Malábar* 








ine wad - meant nothing more tyan that he should not demand 
Sreemotty  Soorjeemoney Dossee v. — Deenobundo moge than Rs, 25 for any buildings erected by him. 

CASI d (3) That the clause only restricted the nmount 

“Mullick, 6 M. I. A. 626; 4 W. R. 114 (P. g and : : : T 

. Mahomed Shamsool v. Shewkram,2 1. A. 7,22 W, R. Which the tenant was entitled to claim for improve- 
023: ments and did not prevent him from constructing 
403; 14 B L. R. 226, referred to. bg 
Kataukandi Koma v. Sivasankarn, 20 M, L. J. 134; „39I buildings worth more than Rs. 265 at all. 
. L. J. ; : 
-6 M. L. T. 373;4 Ind. Cas, 90, Kunhamina v. Kunhambi, = (4) That the agreement being one restricting the 
“82 €f. 315; 1 Ind. Cas. 195, referred to. amount of compensation was unenforceable. ~ 
Korath Ammankutti v. Perungottil Appu Nambiar, Rozhikot Pudiya v. Chundayil, (1910) M. W. N. 402, 

29 M. 322, explained and distinguished. 6 Ind. Cas. 887; 34 M. 61; 8 M. L. T. 218,20 M. L. J. 
(2) that the creation of a kanom for 60 years 849, followed. 

was illegal and could not be upheld even for the Section 19 does not render invalid a contract en- 

‘legal period of 12 years; tered into before Ist January 1886, and restricting, not Á 

~ (8) that Srst defendant had no right to erect a the right to compensation, but the Kanomdar's right 

stracture, the rule in Ananda Chandra Sen v. Parbati to erect buildings worth more than Rs. 26. NEECHOOLI 
. Nath Sen, 40. L. J. 198, that a decree for demolition PARIE AMMA v. CHATHANADATH, (1911) 2 M. W.N. 
of a building rented by a joint owner oror joint 518; 11 M. L. T. 30 76 
possession with him cannot be claimed by a Co-owner 9 : 2 A : 
* without proof of substantial injfiry, not applying to Malice—Attachment before judgment Suis dor 
the members of a Marumakatayam tarwad; „damages 
(4) that first defendant was not entitled to compen- Wialikana and Dasturat grants before 
sation asthe-did not act bona fide in erecting the build- Permanent Settlement Assessment ~Wheteer fined 
ing. -KALLIANI AMMA v. GoviNDA Menon, 10 M. L. or variable—Reswmption of jagir by Government — 
T. 399,92 M. L. J. 23; (1911) 2 M. W. N. 487* 492 Permanent Setilement-—Libiliiy of Government— 
m ~and:Usafe—Tarwad—Pay- Payment of both malikana and dasturat, 

. ment of decree amount, to Karnavau on behglf of The plaintiff's predecessor-in-title was the pro- 
tarwad— Whether Karnavan should be ordered "to prietor of a large estate out of Which the thon e 
give security. ne Emperor Alamgir carved iier ei or Persius. 

. ; T $ holdings. As the effect of the creation of the 
Wehen money in deposit in Court has to be paid to “Ye? gm ee A 
the factor of a Malabar Tarwad-for the bánadi ot  jegirs was to diminish the Mg ndr M ipei 
e the family, the proper order to maka is to, direct the entitled to Trecelyn) an. ee eee e 
money to be paid to the Karnavan òn behalf of th jagirdars, known as dasturat or malikana. The East 
- oF ve  Tndia Company, in its capacity of Dewan of Bengal, e 


family, and no security need be furftighed by the 

Karnavan for the yeceipt of the money. * KowrH 

a v. CHENNI VEERIL UNNERI NANBIAR, 10 M. L. 

Malabar Tenants" Improvements 
Act (I of 1900), s. 19—Kanomdar’s right 
fo Mig ^ of improvements —Contract enterede into 

e before 1880 limiting the amount of compensation, not 

: enforceable — Deede— Construction  Kanom-deed— 
Provision jor removing buwildingseerected if of higher 
value than @specified sum. ° 


fixed Rs. 796 as the malikana to be paid to the 
plaintiffs predecessor in respect of certain jagirs, 
When the Governfhent resumed the jagirs, it became 
liable» to pay the malikan as the jagirdar. The 
milikana was, an amount fixed and not a mere 
percentage dependent on the proceeds of the land. 
Subsequently, the Government pormanently settled 
certain jagirs: Held, that, it incurred no liability to 
pay an additional sum as malikana due in respect of 
the jagirs. 
. JA sum of Rs. 482 was entered as malikana in the 
Under the prorisionf of Malabar Tenants’ Im- account attached to the settlement af certain jagirs : 
provements Act, I of 1900, a tenant is entitled tothe Held, that it «vas an accoint made up for the 
full value of his improgemenis according to the purposes of the settlement only, and the references 
e : 
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e * 
Wialikana and Dasturat—concld. Mesne profits—concld. 


in it to malikana were made merely because the the proportion of the income to which they waere 
malikana wasan item to be taken into account in fixing entitled in the preyidus faslies. 
the annual jama to be paid by the persons in whose Bhawanee Deen Sahoo v. Mohun Sahoo, 1 N.W. T. 
favcuy the settlement was made. RAMESHWAR SINGH H. OC. R.9273, followed. Sri Rasaravu VENKATA 
BAHADUR v. SECRETARY oF STATE FOR INDIA IN KUMARÊ MAHIPATI SURYA Row BAHADUR GARU v. SRI 
CovNoin, 15 C. W. N. 1029; 10 M. L. T. 285; 39 ©. 1 RAJARAVU SunRAYAMMA Row BAHADUR Garv, 10M. , 
114 P.C. L.T.295; (1911) 2 M. W. N. 308; 21 M. L. J. 905 . 
Mandadari tenure equivalent to occupancy-hold- 385 
ing— Whether transferable — Estoppel — Mortgage— Mineral rights, whether presumed to belong 
Plea as to illegality of mortgage when both parties had to tenure-holder : 482 





knowledge of illegality, ° Minor. See GUARDIAN; GUARDIANS JAND WARDS 

A mandadari tenure is nothing more than an occu- Act, e 
pancy-holding andis not, therefore, saleable or other- | ——— — , compromise on behalf of. See,Civrp Pro- 
wise transferable, nor is a suit for the sale of such a CEDURE Cope, 1862, s. 462. a . 
tenure on foot of a mortgage maintainable. = ——-Guhrdian's right to bind ward by admis- 

In a suit for sale on footofa mortgageofmandadari = Ssion ` . i " 
tenure, the mortgagor is not estÓpped from raising& ^ ——————S under the guardianship of their paternal 
plea as to the illegality of the mortgage, as both parties grandfather—Guardid’s power to dispose of pro- 
must be deemed to have known at the time of the perties of the family—-Min®r’s right, to question 


execution of the mortgage that the cenure was nob e such disposition—Mesne profits, party liable for e 
transferable by law. KIDAR SlATH v. NAIPAL SINGH, 5 

















. 
8 A. L. J. 1808 $22 — Hindu widow-~Remarriage—-Consent 
Marine Insurance. SeeInsurance 897 — eo | Money supplied -to minor DAH of «up 
Marriage. See Bupputst Law 801 - plier 568 
= m 1 — Powers of guardian— Liability of minor to 
T Bee HIND x Liv- ene * * discharge loans raised for a necessary purpose — 
——— Re-marriage of Hindu minor widow ~ Debt for presenting jewels to minor’s wife 
Consent | 623 — — Testamentary capacity 
Maxims—Actio personalis moritur cum persona 0 Misdirection. See Jury. 
—— —— De Minimus non-curat lea "635 M isjoinder of causes of action—Claim 
for possession on the grownd of defendant being a 
N Merger —Lessor and lessee—Perpetual lease of trespasser cannot be treated as one for redemption — 
land— Mortgage of land in favour of lessee —Sus- Plaint— Amendment. 
pension of lessee’s rights—Mortgage set aside— A suit for possession of immoveable property on 
Revival of lessee’s rights 4 the ground that the defendant is a trespasser cannot 


Mesne profits -Limitation—Execution of de. © be transformed into one for redemption especially A 
272 


go deli : at the last stage of the trial. 
cree—Notice to deliver possession Obiter dictum:—A suit for possession against a 


——Party liable—Extent of lifbi. trespasser and one for redemption cannot lasvéully 
lity A 54 be included in a plaint in the alternative® KATA v. 
Trespasser—Ejectment 428 Lacami, 167 P. W. R. 1911; 1 P. L. R. 1912 576 
———*- — of parties and cáuses 
of action- guit*by .co-moxtgagee against mort- 
gagor and other mortgageee for foreclosure or @ 
sibare of amount paid—Cause of action —Same tran- 
saction * 





— 











——Minor in possession — Court of 
Wards in charge—Remission of water-taw—Commis- 
sion payable under Standing Orders—Uncollected 
rent— PropoWion of shares in the income oy a village 
THRONE of E ad . . " Waiver of objection—De- 
Although Merced ine caloulating mesne profits, fendants’ Counsel not raising issue I3* 

lic t i t liabl s 
puode Taxes cond ad pereoo aois Would po dediiot Mortgage by father—Joint Hindu family--Fore. 


ed, yet where the defendant was entitled to, recoup 3 6 
himself by collecting the tax from the ryots in closure suit—Sons nob made parêg Hedempuon ? 


actual cultivation, the defendant is not entitled to suit by ain, R i 
credit for the amount remitted to the ryots simply ;—' Foreclosure. See Rugunation XVIII of 




















because the ryots were poor and the crops failed. 1806. : s : 

The defendant is not entitled tof deduct the com- ~ Mortgage in favour of perpetual lessee 
mission paid to the Courteof Wards for the expenses, — Merger ; >- . be ud 
of management. The defendant taking possession of ~ 7 s transfer of— Registration 7 
the plaintiff's property oould not ask the plaintiff to. — — —7— — Construction —Covenant to pay intewest 
contribute towards a specially effective mode of from year to year. * 
management adopted in the defendant's own interests. Held, that there was a covenant to pay interest 

The defendant is also nob entitled todeduct the from year to year, upon a true construction of fte 
uncollected rent. mortgage bond süed upon. MADAPPA WRGDE v. RAM- 


The income of the respective portions ofthe vil. KRISHNA NARAYAN BHAT, 15 Q. W. N. 962; (1981) 2 
lage belonging tọ the plaintiff and the defendant in M. W. N. 1; 13 Bom. L. R. 698; 14 C, L, J. 246; 35 
one fasli might be taken as prima Jawe evidence of B. 327 è á : 4 

. . 


' Vol. XIL] 


Mortgage—contd, 


—— Enhanced reyenue—Liability of mortgagee ` 
— Contract. M 


In the alwence’ 6 a distinct contrucé tothe contrary, 
the burden of enhanced revenue in respect of mort- 
gaged property falls on the mortgagee 

Krishnier v., Araphuli Iyer, 14 M. L. J. 488, dis- 
tinguished. NATHUVATH PaPPU v. KOLLI VALLAPIL 
VALATHIL Virtu KARNAVAN RAvUNNI Nair, (1911) 2 
M. W. N 286; 10 M. L. T. 571 140 
—— ‘Equitable transferee—Rights of third party 
paying off the mortgage-debt to the mortgagee— Lien 
on the mortgaged property — Redemption — Money 
sheula be paid to the equitable transfer ee. 


Where & bhird party pays off € mortgage- debt to 
the mortgagee with the knowlgdge of the mot tigegor, 
although he does not take a valid assignment! of the 
mortgage, ke becomesén effect an equitable trans- 
feree of the “mortgage and is entitled to look to 
ihe mÜrtgaged property for his money, and in a 
suit for redemption of the mertgage the money 
should be ordered to be paid not to the original 
mortgagee but to’ the equitable transforee. MAUNG 
Paw v. Maung San U,4 Bun. L. T. 127 ° 805 
Equity of redemption —Construction of 
dged-—.Lease to mortgagee—One transaction—Fetter 
on redemption. s 


* A deedofmortgage provided thatifthe mortgage 
amount was satisfied ont of the property before the 
expiry of 12 years, the mortgagee would be entitled 
to remain in possession until the expiry of 12 years. 
The mortgagor himself discharged the debt before 
-the expiry of 12 years: 

Held, that on a proper construction of the deed, 
the mortgagor was entitled to redeem and the mort- 
'gagee could not claim to retain possession till the 
expiry of 12 years. 

Where a mortgage and a lease eto the morigátree 
were executed on the same day, and the lease referred 
tojhe mortgage: held, that they were not independent 

etwansactions, but must be read together. 

Leases between a mortgagor and a mortgagee to 
last during the pendency of a mortgage are not bad 

' inXhemselves. But the continuance of such leasés 
after the mortgage debt if satisfied’ is a fetter on the 
equity of redemption “which the Court ought: not to 

. enforce, e 

Mahomed v. Ezakiel, 7 Bom. L. A. 712, referred to. 

Ramasami Pattar v. Chinnasami, 24 M. 2449; Morgan 

ev. Jeffrues, (1910) 1 Ch. 62& 79 L. J. Ch. 360; 74 J. P. 
154, 20 T. L. R. 324, relied upon. PaAMURLAPATI 
ANKIVEDU 4, SAMURLAPATI SUBBA, b M. L. T. 256; 
(1911) 2 M. W. N. 231; 21 M. LJ. 1010 382 











the mortgage, items shown to belong. toa stranger — 
Mortgagee not bound to attempt to sell it, before pro- 
* ceeding ggainst the Judgment-debtor’ s properties. 


A mortgage decrse-holder isnot bound to make 
, attempts to sell properties which are shown to belong 
to persons other than the judgment-debtor before he 
can proceed agajnst the properties of the judgment- 
debtor. 

Shummuga Pillai v. Ramdnathan Chetti, 17 M. 809 
nb p. 914; Pirbhw Narain Singh v. Amir Singh, 29 A. 
869 at p. 371 A. W.*N. (1907) 83, followed. Kası 
KRISHNAMA ÜHARIAR v. Bosuaprat, (1911) 2 M. W. 
N. 355 ; 10 €f. L. T. 635 439 

e 
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Mortgage—conid. 


of occupancy-holding executed prior to 
passing of Agra Tenancy Act (TH of 1901) —Suit for 








possession by mortgagee after the Act, whetper mine a 


tainadle, . 


Where an usufructuary mortgage of an occu- 
pancy-holding was executed and became in every 
respect complete and enforceable prior to the 
passing of the Agra Tenancy Act, 1901, but the 
mortgagor did not deliver possession thereof: 

Held, that the mortgagee could sue for possession 


* oven after tke passing of Act IT of 1901 in a propét 


Civil Court. 

Harnandan v. Nakchhedi, A. W. N. (1903) 302; 
3 A. L. J. 691, distinguished. 

Babu Lal v. Ram Kali, 8 A. L. J. 40; A. W. N. 
(1906) 28; Brij, MohanDas v. Algu, 26 A. 78, referred 
to. HARBANS Rar v. SRINIWAS Rao, 8 A. L. J. I 


z with Noua Bed for redemption — 
Decree not prowding period for payment nor conse- 
quences of non-pasment— Acquiescence — Second suit 
for redemption by the sons of the mortgagor, maintain- 
ability of —Right of redemption—Cause of action— 
Res jcdicata- Civil Procedure Code (Act V of 1908), 
ss. 1l and 47 — "1ansfer of Property Act (IV of 1882), 
*ss. 92 and 98. 


In the case of an usufructuary mortgage the mort. 
gagor obtained a decree for redemption of the pro- 
perty mortgaged on payment ofa certain sum of 
money, but the decree as framed was defective and 








“improper inasmuch as it fixed no period for payment 


nor contained any provision as to the consequengfs 
of non-payment as required by section 92, Tranffer 
of Property Acte The mortgagor never took ont 
execution of the redemption. decree nor was the 
amount dae from him ever paid by him into 
Court. The sons of the mortgagor prought a second 
suit for redemption. E. 

Held,— 

Per Piggott, A, J. C —(1) that the responsibility of 
acquiescence in the defective decree should be shared 
equally by the defendant mortgagee; 

(2) that the apparent object of the Legislature in 


' providing for sale under section 92, Transfer of Pro- 


perty Act, being to secure to the mortgagor the 
difference between the market-value of tho property 


. 
and the amount for which it was mortgaged, to hold 


ihab the second suit was barred would amount to 
giving the moftgagee*a decree for foreclosure—a 
result which the Legislature never contemplated; 

¢3) that as the mortgagee could have avoided this 
contingency by seeing that the decree was passed ig 
conformity with law, the principle of res judicata 
should not be applied in & doubtful case of this kind. 


Per Bvana, J. C. and Lindsay, A. J, 0.— 

e (1) that the former suit and-the adjudication 
thereupon exhausted the original cause of action 
though thè right to redeem still subsisted, and the 
suit was, therefore, barred under sections 13 and 244, 
Civil Procedure Code, of 1882 (sections ll and 47, 
Act V of 1908) ; 

(2) that the suib being for recovery of property 
and for payment of a debt, the sons were in no 
better position than the father who could nob havo 
re-opened proceedings in eénsequence of which pror 
perty passed out of tife family. 


-* 


e 
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Per Lindsay, A. J. C.—(1) that the second suit was 
based on the same cause of action though the plaintiff 
ufizht hase had to pay a larger sum than he was 
ordered togpay in the first suit in order to be able 
toeget possession of the mortgaged property ; 

(2: that it was the mortgagors who were seeking 
the decree, and the form of the decree was their 
concérn and not that of the mortgagees, and, in view 
of their laches in not taking out execution of a per- 
fectly valid decree, the mortgagors were not entitled 

o any consideration. BHOLA SINGH v. Jar GOBIND 
14 0. C. 267 993 








Simple loan advanced to mortyagor dis- 
charging first mortgage —Discharge in part— Priority 


Where there are two mortgages on a property and 
a person advances money for the payment of the first 
mortgage, whereby the first mortgage is discharged only 
in part, the lender is not entitled to claim priority 
over the second mortgagee if he had no interest in 
ihe mortgaged property either asepurchaser of the 
equity of redemption or as mortgagee at the time ofẹ 
the advance. 


Beelharama v. Venkatakrishna, 16 M. 94, nob ap- 
proved. 


Gurdeo Singh v. Chandrika Singh and Chandréka 
Singh v. Rash Behary Singh, 5 C. L. J. 611 at p. 623; 


‘86 C. 193; 1 Ind. Cas, 913 and Rupabai v. Audimulam, 


11 M. 346, distinguished. — HANUMANTHAIYAN V. 
MexzNATOHI Nainu, 10 M. L. T. 380; 22 M. L. J. 12; 
(1912) 1 M. W. N. 158 412 


——Subsequent mortgage — Money left with 
he subsequent mortgagee for payment of prior mort- 
gage, effect of—Priortty—Intention to keep the pri- 
ority alive, presumption as to—Plaintiff can set up 
claim of priority in his plaint—Pleading —Practice. 


A mortgage was executed in favour of G. in 1889. 
The mortgage-deed provided that money sufficient - 
to discharge the two prior mortgages of 1886 and 6 
1887 respectively was left with the mortgagee to 
pay off two did mortgages. G. paid off the mortgages. 
There was, however, one more mortgage of the year 
1888 in respect of the same property; G. sued on, 
foot of his mortgage and made the mortgagees under 
the bond of 1888 parties to the suit claiming priority 
over the mortgage 5f 1838 in respect of the money * 
which he had had to pay to discharge the mortgages 
of 1886 and 1837. A e 

Held, that it was for the benefit of G. that the 
mortgages of 1888 and 1887 should be kept alive, 
that there was a strong presumption that it was his 
intention to keep those mortgages alive, and that he 
was, therefore, entitled to the priority which he 
claimed. x - 

Gokal Das v. Puranmal, 10 0.1035; *1 I. A. 128, 
Dinobundhu Shaw Chowdhry ev, Jogmaya Dasi, 29 Q.. 
154; 20 I. A. 9; Jagatdhar Narain Prasad v. A. M. 
Brown, 83 C. 1133; 4 C. L, J. 121; 10%. W. N. 
1010; Baijnath v. Murlidhar, A. W. N. (1907) 85; 
4 A. L. J. 349; Tufail Fatima v. Bitola, 27 A, 400; 2 
A. L. J. 18, referred to. 

A plaintiff is entitled to put forward ina suit 
instituted by himself the priority which he could 
claim by way of defence if the suit were instituted 
against him. GUR Narain v. SHADI Lar, 8 A. D. J. 

$ 607 
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of two properties—One of the properties e 
sold for default of the nyfigagee in execution of a prior 
mortgage-decree and purchasedeby the mortgagee 
himself in game of third person —Integrity of mortgage 
broken—Co-mortgagor’s right to Yedeem his shave on 
proportionate payment—Partial redemption ~ Trans- 
fer of Property Act (IV of 1882), s. 82. 


A. and B. executed a mortgage in favour of C. in 
respect of their specific properties. A portion of the 
mortgagé-money was left with the mortgagee to pay 
up a prior mortgage by B. in favour of D. Thisamount 
was not paid and consequently D. brought asuit for 
sale of the property of B. In execution of the decree 
obtained in the suji, C. purchased the property ift the $ 
name of a third person. The plaintiff, who was 
entitled to a portion f A's property, sued to redeem 
his share of the property*on paymenj of & pro- 
portionate amount of the debt: .. 

Held, that the integrity of mortgage being éroken, 
th® plaintiff was entitled to redeem his portion of the 
mortgaged properfy on payment ofa proportionate 
amount of the money. . 

Held, furgher, that as it was C.’s own conduot, which 
led to the sale of B.’s share of the property, C. could 
not claim that he was entitled to throw the whole 
hirden on the shareof 4. A.S share was liable’only ` 
for its own quota of the debt. The onlculation of the 


— 


proportionate liability of A.’s sharo should be madd — 


as if B.’s share was not subject to the prior mortzage. 
WAJAHAT HUSAIN v. Ratan Lat, 8 A. L. J. 1092 182 





— bond—Interest in immoyeable pro- 
perty , 684 
— decree-—Construction—Direction to 





pay money —Personal liability--Cumulative remedy 
— Decree not in accordance with Transfer of Property 
Act — Validity. 

e 


. 

A decree ina mortgagesnit in 1884 ran as follows: 
—“that the defendant do pay plaintiffs Rs. 91,253:9-11 
eene that if payment be not made withiy, - 
six months interest shall be paid .............and 
that the property mortgaged be held liable t> this 
decree.” Tye decree did not conform to the farm 
given in Schedule D No. 4 of t&o Civil Procedure 
Code: M : . 4 

Held, that, ou a proper constyuction of the decree 
it mofnt thatethe defondant- should be personally ^ 
liable for the amount of the decree and also thatthe 
property nfortgaged shogid be sold in satisfaction 
thereof. : . d 

Lalla Trihini ahai v. Lalla Hurrak Narain, 21 C. 
28; Kamalammd v. Ebmandur Narasima harlu, 80 
M. 464; 2 M. L. T4359; 17 M. L J. 317, distinguished. 

Dind? Natheélfitter v. Bejoy Krishna Das, TO. W. N. 
Tht; Kommachi Kather v. Pakker, 20 MS 107; Muthant 
Kone v. Kumarasami Pillay, 16 M L. J. 6; Siva Subrae 
mania Naicker v. Lakshmana Ghettiar, A. A'O. 168 of 
1902; Arunachalam Iyer v. Atma Kumara Raw Mohan 
Rai, 10M L. T. 213; 12 Ind. Cas. 184, relied upon. - , 

A dire8tion that the defendanb do pay a cotain 
sum of money prima facie imposes a personal liability 
though no doubt the words are nob conclusive of the. 
question. 2-9 et 

When a mortgage decree is worded iu perfectly 
clear language and there is no “difficulty in ascer- 
taining what was meant, it cannot be read in the 
light of the provisions df the Transfer of Property Act. 

f . 


. 
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Mortgage-—contd. i Mortgage—coneld. 
* A deoree which is nob in conformity with the —-Redemption, Ses Mokraaok 


Transfer of Propeyty Act i$ not null and void but 
only irreguMr in form and if allowedeto remain un- 
impeached cannot be called in question ih execution. 
Abbakki v. Krishnayya, 32 M. 634; 5 M. L. T. 246; 4 
Ind. Cas. 1120, followed. RAJAH oF KALAHASTI v. 


VENKATA PERUMAL, 10 M. L. T. 429; (1911) 2 M. W. 
689: 


N. 458 ; 21 M. L. J, 1086, 


———— — decree- Execution sale— Sale of part 
of mortgaged property in another suit—Purchase by 
one of fhe mortgagee decree-holders who was a decree- 
holder in the other suit too—Purchasers not decree- 

| holders —Purchase of part of the hypotheca— Whether 

extinguishes the mortgage liability — Court sale 
whether can be impeached ia a separate Shit ina 

different Court. . 5 

The validity ef a Cotrt sale duly confirmed can 


only beeallowed to be questioned in a subsequent suit 
- in-,& different Court provided all the parties inter- 


ested are represented. z 
Thathu Naick v. Kondu Reddi, 32 M. 242; 1 Ind. Cas. 
221; 5 M. L. T. 248, followed. e 


- “Where property subject toa mortgage is brought 
to saje in execution of a decree other than a decree 
of mortgage and portions of such property are puf- 
ghased by the mortgagee, such purchase. does not 
necessarily operate asa full discharge of the mort- 
gage without regard tothe value of the property 
purchased and the price paid. The sale in such a 
case extinguishes the mortgage only when the whole 
value of the encumbrance was, asa fact, deducted 
from the price the purchaser -would otherwise have 
paid. 

Nand Kishore v. Raja Hari Raj Singh, 20 A. 23, 
explained and approved. 
Krishnammi Aiyar v. Janaki Ammal? 48. M, 183, 

not approved., e 

Mangalathammal v. Narayanasami Aiyar, 30 M. 
40m 17 M. L. J. 250; and Izzatunissa Begum v. Partab 
Brngly 31 A. 583; 13 C. W. N` 1148; 10 C. L. J. 813, 3 

Ind. Cas. 793; 6 A. L. J. 817, 11 Bom. L. R. 1220; 6 
M. d. T. 277; 19 M. L. J. 682, distinguished. 

Chunna Lal v. Ananda Leh, 19 A. 196, referred to, 


- Per Spencer, Je—The*fact that the mortgagee pur- 

. chaser had committed*fraud qua purchaser tn & sale 

held in executing another decree in a. different Court 

wil} not deprive him of his right to enforce his 

mortgagg. Swan ROWAPPAev. KUPPUSWAMI IYENGAR, 
10 M. LS. 240; (1911) 2 M. W. N. 342 13 


= deed—Attestation b$  person' not 








party to transaction but interestal in money ad- 
vanced ` . e. "531 
- —— Construction — Interest — Post 





*diem énterest. . 
. 

A mortgage-deed provided that ihe mortgage 
money shall be payable in two years and that the 
"propesty would be liabla to redemption on*the pay- 

* ment of the principal money together with the 
interest due till en, and that in case the money was 
*not paid at the proper time,’ thb property shall stand 
foreclosed m lieu ofthe principaland the interest 
due: . 

Held, that ou a proper interpretation of the deed, 
post diem inwerest was payable 8l the date of actual 
redemption. BHAGWANpAT v. Bens: DUBE .352 

`~ . s 


* 


^. 
by third person at mort. 
gagor's request—Lien—Trespasser or morigageg— 
Effect on mortgagor's right 3 


decree — Mortgagea 
and mortgagor’s application for execution—Con- 
ditional judgment — Non-fulfilment—Waiver—-Ap. 
plication for redemption—Decrees under the Trans. 

* fer of Property Act—Mortgagee’s failure—Redempe 
tion suit—Dismissal— Deliberate omission—Decrea 
for redemption—No second suit—Mortgages in 
India and England—Similarity 


— —— Suit—Interest—Rate 























y suit for—Deficiency in 
the profils of the property mortgaged by virtue of 
decree passed in favour of third person— Covenant 


that profits rs d Le taken in lieu of interest, effect of 
á — Partition— Substitution of inferior land— Compen- 
sation. 


One A. made a mortgage in favour of one B, The 
mortgage was with possession with a covenant that if 
after a particular period, the mortgage-money was 
pafd, the property would be redeemed. In a suit 
brought by the son of the mortgagor, his right to 
one-third of the property mortgaged was established 
and the mortgagee was compelled to pay away to 
him one-third of the profits of the mortgaged pro. 
perty. Ina suit for redemption, the mortgagees 
claimed the amount so paid before the mortgag 
could-be allowed to redeem: 

Held, that theregbeing no stipulation to that effect 
in the mortgage-deed, the mortgagee was not entitled 
to claim the said amount. 

Partab Bahadur Singh v. Gajadhar Bakhsh Singh, 
24 A. 621 and Nidhan Shah v, Murli Dhar, 25 A. 115, 
"followed. 

* Where a mortgage-deed provides that if on 
account of any partition, any portion of the mort. 
gaged land is taken from the possession of the mort- 
gagee, other land of the same value will be given to 
the mortgagee, or the annual loss susiained by tho 
mortgagee will be made good to him, the mortgagee 

e ÍS entitled to compensation for thg loss suffered by 
him by the substitution of inferior land in partition. 
AJUDBIA SINGH v. Kunwar BAHADUR 


-Suit--Perty — Person interested in 
equity of redemption—Omission to join him as 
party—Right of redemption not destroyed — 155 

. 


———~ subsequent to partition suit— 
Appointment of Receiver 16 


mortgagor and Mortgagee—Sale by 
widow—Mortgage by purchaser— Mortgagor in pos- 
- “session - lleversioner obtaining possession by fraud 
in collusion with mortgagor—Suit on mortgage— 
. Reversioner resisting claim on ground of his Ora 
< 1 
Muhammadan Law.- Dower— Custom —Suc- 
cession- Widow am step-daughter, each inheriting 
one half of landed property—Widow’s claim for 
dower against step-daughter— Suit not maintainable, | 
A... a Muhammadan zemintlar, dita leaving a widow 
B. and a minor daughter C. by another wife, As 
land was entered, after his deatb, half as owned by B, 
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and half by C. Subsequently, B. sued C. for the re- 
dovery of Rs. 1,000 as her dower: 

@ Held, that the suit was not maintainable against C., 
whatever might be the capacity in which C. held 
one-half of the family land. 

Ifthe land passed absolutely in full ownership 
£o B. &nd C., then B. was more than sufficiently paid 
for any right of dower which she could put forward. 
She had been given more than her legal share under 
the Muhammadan Law and couldnotclaim her dower, 
as well. 

' If B. and C. held the land under the usual custom- 
ary right for life or till marriage only, then there 
could be no justification for a decree for any part of 
the dower money against C. C. was minor at 
the time when A. died, the presump&on was that B. 
took over all the moveable property of A. The half 
share of land allowed to C. was chargeable with her 
maintenance till death or marriage and C. was aot 
personally liable in any way for e step-mother’s 
dower, GHULAM FATIMA v. JANTAN BIBI 6 P. L. R. 


1912 
Gift. 








See MUHAMMADAN 
30 


» See Trust 225 
-— Sale — Transfer for 
term in lieu of dower—Not a gijt of life-estate— 
Legality of transfer. 
A transfer of property to a Muhammadan lady for 
a term by her husband in consideration of dower 
must be regarded as a sale and not as a gift. Such 
Nina: for wife’s life is not a gift of a life-estate. 


LaAw—SHIA 




















ahiba Begum v. G. Atchamma, 4 M. H. C. R. 115; 
Melam Mustafa v. Hurmat, 2 A. 854; Abbas Ali 
Shaikdar v. Karim Bakhsh Shaikda:? 13 C. W. N. 160, 
followed. E i 

There is nothing in the Muhammadau Law against 
the legality of sugh a transfer. 

Mubarak-un-Nissa, v. Muhammad Munsub Hasan 
Kham, 33 A. 421; 8 A. L. J. 206; 10 Ind. Cas. 727, 
followed. KHAMRUNNISA v. SHAH HAZARATH SAHIB, 21 
M. L. J. 9589 (1911) 2 M. W. N. 412 f 

———— ———Partition suit — 
Minors under the guardianship of their paternal 
grandfather — Guardian's power to dispose of proper-^ 
ties of the family—Minor’s right to question such 
disposition — Mese profits, party liable for. 
Where, in a suit for partition, the acts of a guardian 
. are impeached by minors after his death the validity 
of the dispositions made by him depends upon their 
beneficial nature at the time they were müde, and 
each case must be judged on its own circumstances. 
e Where the act complained of is the assignment of a 
debt due to the minor’s family, the principle is 
' whether such assignment was for the benefit of tle 
family, 4. e., whether it was made to meet some need 
of the family; when no evidence is forthcoming on 
this point, the disposition must be held to be not 

binding upon the minor’s share. . 

Where the guardian  alienates properties be- 
longing to himself and the minors and where 
there is no evidence to show that it was for a purpose 
binding upon the minors, the alienation can be held 
valid only to the extent of the share of the guardian 
and not of the minors. i 

. Where certain mifiors and their guardian are mort- 

gagees of certain property andthe purchaser of the 

equity of redemption pays the whole mortgage-money 





e 
* 


*. 


e * 
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Muhammadan Law-—contd. 


to the guardian, the purchaser is not bound to 
institute an inquiry as t®the purpose for which the 
money paid by bim was applied, for thatis done in 
due course ofemauagement by theguardian and the 
purchaser is not concerned with any mismanagement 
on his-part. : 

Where ib is sought to impeach a transaction pur« 
porting to be a sale, on the face of it, by the guardian 
ofa minor, and where evidence as to payment of 
consideration recited init is found to be untrust- 
worthy, the sale must beset aside. When a, party 
sets up a sale and that is found against him, &e can. 
ob contend that the transaction might be support. 
ed as a gift. ` bi 

When a transaction is set aside, the Court must 
decreo«nesne profits “only in respect of properties 
actually in possession of thé’ parties in whose favour 
the transaction was effected. PuLLIKMRA KATTUVA v. 
Moatpin Bawa, (1911) 2 M. W. N. 18 . 

Bo ——— — Pre-emption. 





54 
See 





PRE-EMPTION. ° 


— Shia — Gift — Death-bed 
gift, nate of ~Marz-ul-maut—Hvidence—Appecl, 
second — Finding of fact—Sharaia-ul-islam and Janti- 
ul-shattat as authorities. 

«Under the Muhammadan Law, the invalidity if the 
case of a disposition made by a person suffering from 
illness of which he eventually died, arises where a gift® 
is made under pressure of the sense of the imminence 
of death. The real question is, whether the donor 
was or was not seeking to defeat the legitimate ex- 
pectations of heirs by means of a disposition of his 
property which, thoughnominally a gift was really of 
a testamentary nature inasmuch asthe donor was 
suffering at the moment from a fatal illness and en- 
tertained no expectation of.recovery. Such an 
alienation ofehis property would, therefore, aflect his 
owt personal intetost ng, more thar a testamentary 
bequest. 

Ibrahim Goolam Ariff v. Saiboo, 35 C. 1; 6 0. Le J. 
695; 4 A. L. J. 672; 11 O. W. N. 973; 9 Bom. L. R, 872: 
17 M. L. J. 408 (P. C.), followed. M 

The essential ground in which a death-bed gift is 
impeached under the principle ef marz-ul-maui is 
that a conveyance by way of gift is being used 
in order to effect what is really a téstamehtary dis: 
positidn.*' Congequehtly, the fact that the deed it- 
self contains expressions more suitable toa Will 
than to aedeed of gift should not be regarded as 
wholly without significen®. e 
Amiran Bibi v. Man Bibi, (1898) A.W.N.104, followed. 

Sharaia-ul-islam is.the leading and mast weighty 
authority for the law applicable to the Shia sect in 
India and superipr in this respect to the Jami-ul. 
shattat, which represents rather the views of Muham- 
madan Jurists in Persia. . pop 

Agha Ali Kham v.* Altaf Husain Khan, 14 A. 429, 
réferred to. d 

A finding as to the state of mind of a person at the 
time when he performed a certain act is ordinagily a 
finding of fact. The High Court, on second appeal, 
cannot go behind the finding that a @eed of gift was 
executed in immediate apprehension of death unless 
it is entirely unsupported by evidence. 

Muhammad Mushud Hasan Khan v. Muhammad: 
Anwar Husain Khan,6 A. L. J. 503; 1 Ind. Cas. 403 
relied upon. Nazar Hwsarn v. Rarer Tisai, 8 A. 
L, J, 1164 : . 730 
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e 
m -e —WAKf — Bequest ` for 
- gadiulkhuif and gadi feasts—Beqwest for fattiah 
dinners—General sharitable intention—€ypres doc- 
trine, application of. 

.' A bequest for giving "gadiulkhwum feast at the holy 
Mecca” and for giving a “gadi feast at Remanpura in 
Surat" is a valid wakf, as the bequest is for the cele- 
bration of the appointment of Ali as successor of the 
Prophet. . 

All werks of religion, charity or public utility, 
not condfmned by the Muhammadan religion, are 
ePropey bhjects of wakf. 


Tt is doubtful whether a bequest for fattiah dinner 
for the testator and his wife is & valid wakf. 4 


Kalelocla Sahib v. Nusgerudeen Sahib, 18 M. 201; 
‘Biba Jan v. Kathy Husain, 31 A. 136; 6 A. L. J. 115 
1 Ind. (as. 763; Zooleka Bibi v. Syed Zynul Abedin, 
6 Bom, L. R. 1058, referred to. . 


s . 

. Where it appears from the words of a grantthatthe 
testator had a general charitable intention and one of 
the charitable bequests indicated by him fails, the 
property would have to be devoted to other religious 
or charitable purposes according to the cypres 
E ABDUL Kaper v. Bal SAFIABU, 13 Bom. I? 

. 102 


Municipal Councillor—flection—Collec- 
* tor's order setting it aside—Power of Civil Court 
to interfere ` 


Muriicipality-— Exercise of statutory powers 
E 884 
85 








Murder. 


See PENAL CODE, s. 97 
See PENAL CODE, s. 302. 


— Confession of a co-accused & Accomplice. 
evidence of —Üorroboration e e pen 
, Inacharge of murder against three accused, it 
wadsought to use as evidence against them (a) a 
onfegsion made by one accused against the others, 
(b) the evidence of a witness taken as an approver. 
In wegard to (a), the confession did no implicate, 
but it exculpated, tlte accuged himself and in respect 
~ of (b), the fact ubed ass corroboration was that the 
deceased was seen aliye with the accused, just be- 
fore the murder: ° * 
- Held, (1) that as the accused exculpated himself, 
his statement was not a confession*and could 
fiot, therefore, be used agaifist ihe others, (2) that 
as the fact sought to be used as corsoboration took 
place befor the commission of the óffénce, there was- 
no corroboration, (3) that a statemeng withdrawn could 
not be used as evidence against tke person? with. 
drawing it. Mura VENKATA REDDI v. IRAGAKKAGARI 
NAGI Renni, (1011) 2 M. W. N. 375 








Evidence—Complaint to the Police—Ew- 
- dence of přosecution witnesses contradictory. 

Thg evidence in support of a charge of murder con- 
sisted of a complaint to*the Police immediately after 
the occurrence, end a number of witnesses for the 
«prosecution. There was a considerable difference 

between tRe story narrated irf the said complaint, 

ahd the evidence of guch witnesses. It appeared that 
. these discrepancies were not merely minor ones but 
. on material points: Held, that gs it was not possible to 


. 
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Murder-concld. 


believe either story, there was considerable doubt as 
to whether the prosecution had established the case 
against the accused, and that they were entitled to 
the benefit of that doubt. Tent Kuasa Scssaw? 
SanrB v. EMPEROR, (1911) 2 M. W. N.14 € 


- e 
Evidence —Village Munsif’s report silent 
as to murderer—Jewel «vorn by deceased missing and 
not accounted for—Motive for murder very slight— 
Conviction bad. 








Where the evidence against a person convicted of 
‘nlurder consists only of a statement made by a brother e 
of the deceased that he saw him run away after the 
‘commission of the offence, and where against that 
evidence there is a strong array of circumstantial 
evidence in favour of the accused, e. g.; omission of 
his name in the first report, the missing jewels not 
being traced out, the accused not absconding after 
the alleged offence, a reasonable doubt arises the 
benefit of which must be given to the accused. 
SuxDARA GOUNDEN V. EMPEROR, (1911) 2 M. X27 


370 . 
$ 





——— Poisoning by opium—Circumstantial evi- 
dence—Insufficient for conviction. 


A. died froman overdose of opium. The prose- 
cutjon evidence was that B., the accused, had mixed 
some sugar with milk which he gave to A., to drink: 
A, drank the milk and about half-an-hour afterwards, 
he exhibited symptoms of having been poisoned or 
drugged, and attributed these symptoms to the milk 
given to him by B.: 


Held, that this evidence was not sufficient to place 
the guilt of B. beyond all reasonable doubt, Y 
pecially as no strong motive for the murder was mafle 
out, and as there fas no inherent improbabilitysof 
the deceased being an opium eater. KALA SINGH v. 
Emperor, 25 P. W. R. 1911 OR. 


— Single witness —Corroborftion of his eci- 
dence —Conviction illegal and set aside. 





. 

Where a person was convicted ona charge of 

murder, on the uncorroborated evidence €f a single 
witness, which was once before discredited: 


* Held, that the guilt of the accused was not proved 
beyond reasonable doubt and that he was entitled 


eto an acquittal. NARAYANA Munpaty v. uran, 


(1911) 2 M. W. N. 6 


Mutation—Qmissiop of the name of joint minor 
. purchaser 721 





——— proceeding —Compromise — Re- 
gistration—Order of Revenue Court in mutation, whe- 
ther confers title—Registration Act (III of 1877)@ 
e. 49—Admissibility in evidence of an unregistered 
compromise Transfer of property, how effected, 


«Where the law requires a registered instrument in 
order to affect atransfer of property by way of sale, 
morigage,* exchange or gift, such transfer can 
only be effected by registered instrument or by 
decree of a competent Court. 


e 
Pranal Anni v. Lakshmi Anni, 22 M. 508; 26 I A. 101; 
Raghubans Mani Singh v. Mahabir Singh, 28 A. 78, 


followed. 
Inamutation case before a Revenue Court, the 


parties to the proceedings entered into a compromiso 


4098, 


Mutation proceeding—concid. 


under the authority of which they asked the Revenue 
Court to enter their names as proprietors in equal 
shares in respect of a certain plot. The Revenue 
Court Passed order accordingly: 

Held, shat the compromise, which was tendered in 
evidence as title-deed, not being registered, was not 
admissible in evidence by reason of section 49 of the 
indian Registration Act, 1877. 

Held, further, that the order of the Revenue Court 
in tke mutation proceeding conferred no title. 

Kashi Kunbi v. Sumer Kunbi, 82 A. 206;7A. L. J. 

e 206; 6 Ind. Cas. 284; Biraj Mohini Dasee v. Kedtr 
Nath Karmakar, 36 C. 1010; 12 O. W. N. 854; 8 C. L. 
J. 90; Muthaya v. Venkataratnam, 25, M. 553; Sadar-ud- 
din Ahmad v. Chajju, 31 A.18;5 A. L. J. 717; A. W. 
N. (1908) 264; 1 Ind. Cas. 558, referred to. Rustam 
ALI KHAN v. GAURA, 8 A. L. J. 918. 


Negligence —Forged draft paid by banker 
257 


— —— —Damage—Bwrden of proof —Menici- 
pality— Statutory powers, exercise of —Abnormal fall 
of rain—Vis major—Reclamation of tank for market 
—Removal of dam—Right to retention of dam— 
Servitude—Prescription—Bombay District Munici- 
palities Act (I1I of 1901), 85, 50, 64. 


The Municipality of Hubli, a body corporate 
under the District Munioipal Act, undertook in 
1904 the reclamation of a public tank vested 
in the Municipality, for the purpose of extend- 
ing the Municipal cotton market, The tank had 
largely silted up and was separated from the plaint- 
iffs Ginning Factory by a dam seven or eight feet 

We which was the southern boundary of the tank. 





e plaintiff's land was on lower, level than the bed 
of the tank, The tank was fedeprincipally by the 
water from a nalla coming from the north side and 
running parallel to the tank. In the act of reclama- 
tion, the Municipality removed a large part of the dam 
in 1904 and fdtmed a small tank at the south-east 
corner of the dam. At the same time, the Municipal- 
ity deepened and cleaned out the old nalla and con- 
nected it up with culverts passing under the adjoin- 
ing road so that the water draining under that road 


e passed into the nalla and thence into the small tank 


and discharged in time of flood over tke weir. . 

This scheme of drainage and reolamation during 
ihe monsoons of 1906 and 1906 caused no trouble. 
Of the 7th June 1907, while the reclamation works 
were in progress, there was an unusually heavy fall of 
rain amounting to nearly three inches in less than 
an hour. The rain water accumulated on the re- 
claimed area, flowed down to the plaintiff's land, 
entered the factories and caused considerable damage 
%o the goods lying there. The plaintiff then filed 
the present suit against the Municipality to recover 
damages for the loss sustained, alleging negligence 
on the part of the Municipality. * 

The Municipality contended, inter alia, that tite 
damage to the plaintifi’s goods was the, result of 
abnormal rain and that no precautions on their part 
could have averted the damage even if the old state 
of things had not been changed in the least: 

Held, (1) that the burden of proof of negligence 
lay on the plaintiffs and if neglect in execution of 
their statutory powers and duties was nob brought 
home tothe Municipality, a suit against them mast 
failas being unsustainable in law, however great 


(J 
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[191] 
Negligénce—concla. ° 


the damagesthe plaintiffs might have suffered from 
the extraordinary flooding uncontrolled by the old 
tank dam. e. 

Whitehouse, Birmingham Catal Company, (1897) 
27 L. J. Ex 25; Dunn v. Birmingjam Canal Company, 
(1872) 8 Q B. 42; 42 L. J. Q. B. 34, 27 L. T. 683; 21 
W. R. 266; Geddis v. Proprietors of Bann Reserroir, 
(1878) 3 App. Cas. 430 at p. 455; Ricket v. Directors,” 
óc. of Metropolitan Railway Co., (1867) 2 H. L. 175 
at p. 202; 36 L. J. Q. B. 205; 16 L. T. 542; 15 W. R. 
937, relied upon. 


(2) That the Municipality acted in the exercise of e 


their statutory powers, with ordinary caresand skill 
and after taking proper precautions for the drainage 
of the area under reclamation and were, thefefore,® 
not ligble. —. : 

Buck v. Williams,*(1858) 27 L. J. Ex. 357; Ryland 
v. Fletcher, (1868) 3 H. L.*838; relied upon. 

Fletcher v. Smith, (187198 App. Gas. 78l; 47 L. J. 
Ex. 4; 37 L. T 367; 26 W. R. 88, diftinguishgi. 

#13) That the right of plaintiffs to compel the Mu- 
nicipality to retain the dam was in the nature of a 
servitude and could only be acquired by prescription 
and not otherwise. . 

Per Rao, J.—The damage in suit was mainly, if aot 
wholly, attributable to the extraordinary fall of 
gain. It was an occurrence in the nature of “a vis 
major, for which the defendants were not responsible. 

Nichol v. Marsland, (1876) 2 Ex. D.1; 46 L. J. BA 
174; 85 L, T. 725; 25 W. R. 178, relied upon. MUNICI- 
PALITY or HUBLI v. RALLI BROTHERS, 18 Box. L. R. 
1138; 35 B. 492 884 
Negotiable Instruments Act (XXVI 

of 1881), s. 43 78 
—— ——— —— s. 46 (3) 78 
——— S. 87 — Misconstruction 

section High Court—Revision—Civil Procedure 
d ds (Act V of 1908), y 115. 


The fact that a Subordinate Court, in trying a guit, 








* has misconstrued section 87 of the Negotiable Lustwus 


ments Act is not a ground for interference ly the 
High Court in revision under section 115 of the Civil 
Procedure Code, 1908. VgNKATA SUBRAMANIAÉ v. 
KANCHI Rasu c .?*. . 138 
Notice of claim on Railway, Comffany—Person to 

be f&rvod e 169 


————Huriher inquiry 991 

—— ~— Instalment— Waiver—Default 384 
Remand for ré-trial 807 

—— — Sanction to” prosecute 5 515 


had a 
——*-Suiteagainst Railway Company—Person to 
be served - @ : 
Nuisance —Diminution cf light in sensible degree 
. Gi ) 


Oaths Act (X of 1873), s. 4 651,841 


Objection to attachment-—Dismissgl for f 
want of prosecution, effect of-—Regular suit necessary 
to set azide the order. xd 


" e 
When an objection eko an attachmentghad been 


thrown out onthe ground that the objector failed te 

deposit the necessary process-fee, the order 

disallowing the objectipn is conclusive against the 
. 


` fixed in good faith. 


Vol. XII] 


Objection to attachment—concld. _ 


party against whom it has Segn passed, if no regular 
suit has been brought within a year to geb the said 
order set aside. ts 
Gaya Din v. Bhj Nath, ll O. CF 180, fol. 
lowed. DHARMA v. MADAR SINGH 345 
*Occu pancy, forfeiture of. See Bompay LAND 
Revenus Cone, s. 56 | 545 
—~————— holding, mortgage of, before 
the commencement of Agra Tenancy Aot 631 


—2— ——'Tenancy. See LANDLORD AND 





16 TENANT. 
Oudh Land Revenue Act (XVII of 
1876) y 331 


f; . 

Oudh Laws Act (XVIII of 1876), $. 10 
— Pre-emptfon, suit fos—Notice, validity of, when 
issued more thaw a year before sale — Area. not accu- 

- rately stated— Pleadings—New plea—Second Appeqj. 


. Where a vendor gave notice under section 10 of 
the Oudh Laws Act, the purchaser is protected even 
though the notice was issued more thgn a year 
before thesale. : 3 

Where all concerned know exactly what the 
vendo? proposes to sell, a notice is not defective, 
merely because by some method of calculation it 
appears that the area stated in the notice isnot 
strictly accurate. 

A suit for pre-emption was brought on the ground 
that the notice given to the pre-emptor by the vendor 
was defective as the price mentioned-therein was not 
In second appeal the pre-emptor 
sought to challenge the notice on the grounds that 
thé area stated in it was inaccurate and thal the 
notice was given a year before the sale: 

Held, that the plaintiff was notentiged to raise 
the new points in second appeal. B&su Jucar 
Kisnore v. Banri, 14 O. C. 382 321 


@udh Rent Act (XXII of 1886), s. 
> 106 (F). > : l7 64 
Panchnama-Adnisgibility 


* . e 
Pardamashin women—Ghosha women, examina- 
tion of —Duty of Court to afford facilities — Kgapina. 
tion near Court in house secured by wititess —Practice, 


Ghosha women, who are cited. by parties as wii. 
ifesses, need not be compellefl to attend Court for the 
purpose. If the witness secures a house or room 


209: 


«GENERAL INDEX, 


near the Coust house, her evidence mag be recorded: 


there, regard being had to Ghosha being preserved. 
Hem Coomaree Dasee v. Queen-Emmqyess, 24 G. 551; 
10. W. N. 383, neferred to. Man BHoy, Inve 221 


Parsis—Common Law of. Englaud is applicable 
fo Parsisin Bombay e 554 


Parsi Marriage and Divorce Act 
"(KKV of 1865) , - . 55 

Parties. SeqTRANsrER or PROPERTY Act, se 

E —w-Aitnchment of the'same property by 
three judgment-creditors in three separate decrees 
-—Suit for damages for wrongful attachment— 
Separate causes of action 866 
- ——*Privy Council Appeal- Application for 
addition of parties—Jmrisdiction 69 








“1099 


Parties--concld. 


: —~Reference to arbitratioa after passing 
of vesting order—Official assignee 
Scheme snit—Alienee from tri®stee 
668 
charity — 
v 


Suit for specific performance by vendor 
—Strangers claiming adversely to vendor — Mis- 

















Suit for public 


: rəligious 
Alienee—Constructive trustee 








ejoinder_ 813 
Partition. See Hinnu Law--JoiNT FAMILY AND 
PARTITION. 








s instrument of—Consent-decree allot- 
ting properties to parties 





—— ~ Mortgage — Substitution of inferior 
land 








Possession of co-sharer after partition 


See ABADI '605 


P1 — — Character of impartibility—Tenants-in- 
common jointly liable for Government revenue — Agree. 
ment of parties, effect on partibility—Public Policy — 
Custom —Res judicata—Compromise—Minor party— 
Sanction of Court not obtained in manner prescribed 
by law—AMinor's benefit —Civil Procedure Code (Act 
XIV of 1882), s. 462— Lease by one-co-sharer—Costa 
of partition suit. 
The mere fact that the arrangement with the 

Government has all along been that the tenants.in- 
common ofa village should be jointly responsible 
to the Government for the land revenue payable to 
the latter, will not make the village impartible. y 
arrangement settling the relations between Goverf. 
ment and the tenfnts-in-common can be regarded 
as determinative of the relations of the tenants 
inter se. 

The mere fact that the parties settlgd among them. 
selves by a compromise that the lands ‘should not 
*be divided but that they should divide and enjoy 
the profits, cannot in law impart the character of 
impartibility to the estate. Impartibility*must arise 
out of some special tenure or some general, family 
gr local custom. Parties cannot make an estate 
impartible which is partible. That is opposed to 
publie policy. 

Vinayak Waman Joshi Rayaviktfr v. Gopal Hari 
Joshi Rayarikar, 30 I. A. 77; 5 Bom. L. R. 408; 27 B. 
833; 7 C. W. N. 499, followed. 

À compromise, in which & minor is concerned, 
but to the terms of which the Court's sanction has 
not been obtained as being for the benefit of the 
minor, in the manner prescribed by the provisions e 
of section 462 of the old Code of Civil Procedure, 
do&s not operate as res judicata. 

The rule thaé a lease by one co-sharer binds the 
other co-sharers unless itgias done substantial injury 
to the latter or led to the destruction of the property 
is inapplicfole where it is found that all the co. 
sharers had been letting out the lands jointly before 
the lease was granted by some co-sharers, 

Where plaintif alone dsked for partition of his 
‘share and the defendants strenuously opposed his 
right, the case is taken out of the rule that where 
there is a general partition, the costs of all parties 
should come, out of the estate. Praogsran BHIKAJI 

VANDRIVALLA v. MANIBHAI NICHAABNAL 18 Boa. L. R. 


er ue of pillaga abadi 





963; 36 B. 53 543 
4; * 
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Partition—concld. . Penal Code-contà F 
Se deed’ — Construction — Forfeiture SS Ss; 97, 300, SÜA fue 
clauso 256 tion—Blow inflicted eby deceased in self-defence— 
£— —ə—— suit. See MUHAMMADAN LAW. Knowledge- Intention — Presumfbtion—Punishment— 
goa Final order when to be passed Accused igtonicated. 6 js 
J 775 A., B. and C., had been drinking together and were 


Talukdari estate—Suit for in- 
- junction by ueufructuary mortgagee of share 381 


Partħership—Suit against partnership—Per- 
sons not on record--Defendant sued in representa- 

e tive capacity— Decree binds only property of tho8e 
£o represented— Parties on record personally liable 
-~Partners nob on record— Execution against only 
their partnership property — . 1006 


Pattah—Favourable rate for Velamas— Ordinary 
rate for a non-Velama transferee—dsage. 

The rate paid by Volamas in a village was a special 
reduction which applied to them only, but a non- 
Velama vendee fiom a Velama tenant claimed te pay 
only the special rate which was geing paid by his 
vendor. The landlord plaintiff “sued the tenant 
vendee to enforce acceptance of a pattah on the higher 
rate: 

Held, that the defendant was liable to pay the 
ordinary higher rate. The defendant took the land 
subject to the payment of rent properly due efor- 
lands in the village. The plaintiff claimed such rent 
and no question of usage of à reduced rent arose 
as tho plaintiff was no& seeking to enforce the pay- 
ment of rent on the ground of any usage, and also, 
therefore, no question ofthe defendant’s knowledge 


f any usage arose 
Nana Vikrama v. Rama Pattar, 20 M. 275, distin- 
gWished. VARADARAJA APPA RAO BAHADUR ZEMINDAR 
GARU v. GUDAVALLI BRAHMAYYA, 80 M. L. T. 878: 21 
M. L. J. 1098 585 
Pauper suit. See Civiu Proczpurn Conn, 1908, 
JO. XXXIII. 6 
————-—-—— Leave to continue suit in forma 
pauperis granted before expiry of time for giving e 
security 8 
Penal Code (Act XLV of 1860), ss. 
79, 372—Dedication of a girl to a temple— Dis- 
posal for purposes of prostitution — Goo& faith. 
Tu may be regarded as settled law that the dedi” 
. vation of a minor girl to a temple in order that 





— —— É——— ——— 





she might serve*the temple as a dancing girl e 


amounts to disposal of the minor for the purpose 
of prostitution, especially when there is evidence 
of the kind of life that girls So dedicated have led. 
Nothing can be said to have been done in 
good faith which is done without due care ‘and 
e@ttention. PUBLIO PROSECUTOR v. RAJAMMAL, (1911) 
2 M. W. N. 479; 10 M. L. T. 501 654 


— SS. 95, 499 — Kulabrashta — 
How far defamatory—Criminal. Procedure Code (Act 
F of 1898), ss. 435, 489— Purther inquiry. . 
The term “Kulabrashta”, i e., the son of. prostitute, 

used in a book is prima facie defamatory and does not 

fall under section 95, Indian Penal Code. Whether it 
refers to a particular indiwidual, is a question io be 
determined on evidence and when no evidence is 
taken on the point except a statement by the accused, 
the inquiry is defective and the lower Court must be 
directed to make farther, inquiry into the matter, 
RAMANUJA CHaRIAR v. PnarHjvATHI BAWAN KARAM, 
(1911) 2 M. W. N. 8 ; 10 M. L. T. 96 217 





— — 
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all more or less intoxicated. A. pressed C. to drink, 
moreand on his refusing, A. gotangry and drew a 
clasp knife on C. B., the deceased, interfered and, 
after vainly remonstrating with 4, hit him with a 
branch of a tree on the head. Getting incensed ab 
this, A. inflicted on B. a fatal blow: 

Held, that as the deceased hit the acus with 
the sale object of preventing him from stabMigg C.e 
in exercise of thè right of "private defence as laid 
downein section 97, [odian Penal Code, this provo- 

catiof will not bring the appellant’s act under the Ist 
exception to section 300, Igdian Penal ode. But as 
the effect of the blow given by B.,o% a man already 
inflamed with drink, would be to deprive hif of self 
control, this circumstance may properly be taken 
into account in awarding punishment under sec- 
tion 302. 

In the nfojority of cases, the question of intention 
is merely a question of knowledge andit must'be 
assumed that a man intends the natural or necgssary 
eonsequences of his own acts. The accused must be 
assumed to have known that bodily injury, wipe 
in the ordinary course of nature to cause death, woul 
be the consequence of stabbing with a knife in the 
back. And, if the accused is assumed to have acted 
with this knowledge, he must necessarily be assumed 
to have had the intention, since assuming the know- 
ledge, the law will allow no other explanation of the 
act to be given. Nyo HLA AUNG v. EMPEROR, 4 on 


L. T. 221 8 

—— ——— — —— ss. 109, 280, and 304A 
e Rash agt negligent navigation—Cawsing death by 
Sash and T oglini act.e 


The second accused was convicted of offences ugder 
section 280, Indian Penal Code, (rash and negligdr 

navigation) and section 304A (causing death®by a 
rash and negligent actd, and the first accused as 
convicted of abetment of those qffences. 

The second atoused Was only a servant acting 
under the directions of the 1st accused, aid he was 
not found guilty of*any negligent act: . 

Held, that, "although the second accused had not 
filed any revision petition, his’ conviction could not, 
in the circumstances of the case, be sustained, . 

Held, farther, that, in the circumstances, the con- 
viction of the ISh accused for the abetment of the 
said offences conld' not stand. He was, therefore, 
directe to be retried for an offence under sec- 
tion 804A, Thdian Penal Code. SANGILI MADAN v. 
EMPEROR, (1911) 2M.W.N.170 - ` Al5 


——— — —— — s$. 161, 304A, 330—IMurder 
5 asing deat death by negligent aets—Police officer — 
Bribe, proof of—Causing hurt for restoring stolen, 
property —Ewpert medical omnion. ` > * 
Section 804 A., of the Indian PenajgCode, applies to. 

acts which are not criminal in themselves but are, 

punishable by reasoü*of death having beeh caused. 

In order to establish a charge,of bribery against a 
public servant, or of his having committed an offence 
in the discharge of hig duties S such, the eridenes 
should be conclusive. 
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Penal Code—conid. 


Expert medical opinion as to post mortem appear- 
ances observed by the Surgegn who conducted the 
post mortem exgminatfon, is relevant. MEHR ILAHI v. 
Emperor, 26 P. W. R. 1911 Cn. 2 


Ld 
S. 167 — Station House Oficer 


“making a false entry in his diary—Subsequent con- 
duct—Mala fides proved —Offence made out. 


A Station House Officer, in order to support an 
Inspector, made a false entry in his diary that 
“four cartmen stated to him asthey had said before 
the Inspecjor”. It appeared from the evidence that 
he took po action onthe complaint of the cartmen, 
Mnd his statement that no complaint of dacoity was 
made to him, was falsified by his owh witnesses: 

Held, that he was guilty of intentionally frafning 
an incorrect public record, e PASUPULETI RAMDOSS v. 
EwPrnon, (1911) g M. W. N. 64 


2 $. 193 — Contradictory state- 
. ments 








* 
- S. 193—Perjury—Application for 
transfer =A ffidavu sworn before another Magistrate 
produced in support — Evidence—Sanction tf prosecute 
—Competency of Magistrate to administer oath. — 


Oathe Act (X of 1873), s. 4—Criminal Procedure 
e 


Code (Act V of 1898), s. 195. 


“Where in support of an application for transfer 
of a case made to a Sub-Divisional Magistrate, 
affidavits of three persons sworn before a Subor- 
dinate Magistrate were produced : 

Held, that the affidavits were not evidence and 


could not form the subject ofa charge under sec-- 


tion 193 of the Penal Code. Conseqnently, no sanc- 
tion for the prosecution of the persons who had 
sworn the affidavits could be granted 
The Criminal Procedure ‘Code, except in the 
special circumstances of section 74,*makés no prf- 
vision for any matter being proved before a Magis- 
tratetby affidavit. 
“AS jhe Magistrate before whom the affidavits in 
this case were sworn was not acting in the discharge 
of hig duties but in exercise ofe the powers conferred 
by law, he was not competept to administe* the oath. 
ExPEROR v. Dirar Sarar 5 5. Ie, R. 102 , 65I 
——— nnn Sy 2 I ^ 90, 303 
— S. 280 — Rash and. negfigent 
navigation s ; "P 215 

A — y S. 280 æ Rash navigation of a 
launch— Running into a boat at anchor in itself 
prima facie evidence of negligence. oe 








It is the primary duty of steam vessels to keep out 
of the way of vessels lying at anchor. *The fact that a 
laungh runs intó a gargo boat at anchor is in itself 
prima facie evidence of negligenj navigation. Lan 
MBAH v. EMPEROR, 4 Bun.eL. T. 149 


——— — —— S. 298 —Disturbiny religious cere- 
* mong — Carrying flags ig temple through public streets. 


The carrying qf flags through publie streets io a 


emplé by a procession of certain Lodhas, with the’ 


sanction of public authorities, igto be considered as 
the performance of a religious ceremony and the as- 
sembly engaged in tbe carrying of these flags is an 
assembly lawfully engaged in the performance of a 
religious cefbmony. e ? 

uis e. 
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Penal Code—contd 


An attack on such a procession constitutes an 
offence punishable under section 296 6f the Penal 
Code. t . 

The opinion of Benson, J. in Vijiaraghava Chariar 
v. Emperor, 26 M. 554, followed. M 

Emperor v. Dhalu Ram, 3 Ind. Cas. 981; 119 P. L. 
R. 1909; 33 P. R. 1909 Or.; 10 Cr, L.J, 445, considered. - 
Masit v. EMPEROR, 8 A. L. J. 1150 Í 837' 
—— S. 297—Digging wp graves and 
emposing bones of dead bodies—BEntry of joint owner 
en joint land with intent to commit wronp— Trespass. ` 





A joint owner of land who enters upon the land 
with the intention or knowledge that he is about. 
to do anact which is wrongful to his fellow owner 
commits trespass. 

Queen-Empress v, Subhan, 18 A, 395, referred to, 

Where a joint owner in the course of demarcating 
his share in joint grove land, dugup certain graves , 
which, were in that grove and exposed the bones of 
the persons buried there, inspite of the remonstrances 
of their relations is@uilty of an offence under section 
297 of the Penal Code. RAM PRASAD v. EMPEROR, 8 
A. L. J. 927; 33 A. 773 300 
— —— SS, 299, 301, 304, 304A 
Culpable homicide not amounting to murder—Ascused 
committing house trespass and striking out wildly : 
with a dangerous weapon —Intention —Knowledge— 
Rash or negligent act. 





A person who commits lurking house trespass by 
night, and in order to evade arrest strikes out wildly 
with a dangerous weapon, utterly regardless whether 
his blows will or will not cause death or injury to e 
any one of the inmates, and thereby actually cause 
the death of a persor* is guilty of culpable homiciah 
under the second Part of section 304 of the Pen@l 
Code, although he never intended to cause death or 
such bodily injury as was likely to cause the death of 
any person. He is guilty of something far more 
serious than a mere “rash or negligent act not 
amounting to culpable homicide.” GuJJAR v. EMPEROR, 








12 P. R. 1911 Cz. ; 41 P. W. R. 1911 Cr. 967 
———— — S. ° 85 
S. 301 967 

L—— ——— s. 302 85, 642 
i —— ——— S, 302—Mwrdeg—Several injuries 


on face— Vital part not attacked —Intention — Dis- 
figurement. 


The infliction of eight Severe wounds on the face of 
the deceased with a hatchet is a clear indication that 
sométhing more than mere disfigurement was in- 
tended by the person who inflicted the wounds ande 
the latter must be taken to havo intended to cause 
th death of the deceased or to cause such bodily in- 
juries as he knew to be likely to cause death. 

- & man, who has eithgr hacked a fellow-creature 
about in a most merciless fashion or has practically 
pounded hith to death, cannot escape conviction of 
murder, if in consequence of such injuries his victim 
succumbs, by merely urging that he was careful to 
avoid injuring a vital part of the latter's body.. 
KUTAB Att v. EMPEROR, 14 P. R. 1911 Cr. ; 42 P. W. 
R. 1911 Cz. - 973 
kana aaa S. 302— Trial for murder and 
robbery— Recent possession of sfolen articles — Pre. 

' gumptive evidence of trurder. g 





e 
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Penal Gode—contd, ^ °° ~~ 


'fn' cases im. which” murder and robbery have. 
peen shown to form parts of one transaction, re-, 
cent mfd unexplained possession of stolen property 
in the fbsence of' circumstances tending to show, 
fhat the accused was only the receiver of the pro- 
perty, would not be only presumptive evi- 
denge against the prisoner on the charge of robbery _ 
but also on the charge for murder, p 


` Queen-Empress v. Sami, 13 M. 426, at p. 432, fol- 
lowed. PUBLIC PROSECUTOR v. HIAREDDI MUNAYYA, 
(1911) 2 M. W. N. 478; 21 M, L. J. 1071 652 
— —— SS. 302, 304 (Ist part)— 
Distinction between injury likely to cause death and ' 
injury which in the ordinary course of nature would - 
cause death—Intowication and intention. 





Where a person when drunk struck another on the- 
head with a billet of wood which dazed him, and im- 
mediately after struck a third person in conseqhence 
of which blow that person died atence: 

` Held, that the accused mast be deemed to have 
intended to cause an injury to deceased which he ` 
knew would be likely to cause death; but it was not. 
necessary in the ciroumstances to imputeto him 
the intention of causing an injury which in the 
ordinary course of nature would cause death. ° 

Shwe Ein v. King-Emperor, 3 L. B. R. 122,3 Cr. L. J. 

355, approved and followed. | 
‘Per Twomey, J.—In a case of culpable homicide, 
when à man is killed by a blow, the intention of the. 
accused is a presumption of law. He is presumed to 
* have intended the natural and necessary consequence 
his act, even if he is drunk, : 
NJ. M. v. King-Emperor, U. B, R. (1910) 17; 8- 
Ts. Cas. 469; 11 Cr. L. J. 659, distinguished and. 
explained. Nea Po Lu v. EMPEBOR, 4 Bun. L. T. 253 








- 292: 

—— —e- S. 304 (Ist part) 292. 
——— ss. 304, 304A 967, 
L——— — Ss. 304A. 215. 
£ S. 304A, applicability of 93 











: ~ S. 318 —Public place —Leaving thg 
dead body of a child I ý z 
+ Where a person Jeaves the dead body of a child e 


ina public place near a number of houses, there is 
“no secret disposition of the body” within the 











meaning of section 318 of thé Penal Code. ABBAS Br 

v. EMPEROR, (1911) 2 M. W. N. 379 650 

L——— s. 330 ‘93 

poe ——— S. 372—Dedication of girl to 
EE" 654 


temple | 

SS. 378, 424 -»Moveable pro- 
perty im possession of accuaed—Dishonest removalg— 

: Bombay Land Revenue Code.(Act V of 1879), ss. 86, 
141, 142— Watchman appointed to prevfnt removal 
of crop by lessee—Lessee removing crop. 








“ The removal of moveableeproperty which is already 
in the physical possession of another does not 
amount to theft under sectión 378 of the Penal 
Code. Ifthe removal is dishonest, it might amount 
io an offence underssection 424. 

' Obiter dictum.—Where a watchman® has been 
appointed under sections 86 and 141 of the Bombay. 


è 
. 


8 . 


' — "INDIAN CASES. « e 
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Penal Gode—contd. 


Land Revenue Code to,frevent the removal of the: 
crop by, the lessee, and the latte» remoyes the crop, 
the offence w8uld be one punishable under section. 
142 of the Bombay .Land Revente Code. 
Queen-Empress v. Daya, I Bom.L.R. 516, relied upon. 
LEKHRAJ v. IMAMBUX, 5 S, L. R. 190 987. 


— $379  - . 525 


— S. S379 —' Theft — Snatching goods: 
from a person—No intention -of depriving the owner è 
of properly permanently —" Wrongful ° gain ”—, 
“ Wrongful loss.” ` 


*. 

Under the Ingian law, theft may be cóm!nittod* 
even where there is no intention to deprive the owner’ 
of thd property permanently. 

Prosonno Kumar Pater *, Uday Sang, 22 C. 660, 
relied upon. : a. 3 : 

R. v. Dickinson, R, and R. 420, nôt appliede 

Queen Empress v. Agha Mohammad Yusuf, 18 A. 88, ° 
referred to. e 

The accused snatched-‘some books from a boy as 
he was cqming out of school and told the boy that 
he would - return the books if he came to his honse. 

It was found that the object of the acoused was to get 
the boy into his house and commit an unrfatural 
offence upon him: â $ 

Held, that the accused committed the offence 4f 
theft under section 379, Indian Penal Code. j 

There was “wrongful gain" to the accused and, 
“wrongful loss" to the school boy within the defi., 
nition of those terms in the Code. NAUSHE ALI v, 
Emperor, 8 A. L. J. 1237 84 


Ss. 411: 525 


S. 415 — Cheating — Evidence 
Showing that accused had cheated other persons, 
edinissibility of - 987. 


. 
— —— SS. 415, 418 — Cheating — 
Fraud —Statements literally true but creating Yqlse- 
impression. | " 




















. 
Statements which arg literally true are none-the- 
less frandylent if their general, effect is to cr8ate, 
and if they are intended t@ create, afalse impression, 
Aarons Reefs v. Twiss, (1800) Ae C. 273; 74 L. 
T. 794; Q5 L. J. (P. O.) 54, relied upon. DAT 


Kara? 6 S..L.*R. 95 
S. 418 641 


— S. 423 False statemefis in a 
deed of transfer — Consideration, ` 














® 


Where the accuged knowing that half the portion of 
certain land hag already been sold validly for Rs. 76, . 
sold the whole of it for Rs. 120, stating falsely in the 
sale-deed that the whole of thé land was in his : 
possession and enjoyment op its date and that the 
sale price was Rs. 120: ` 

Held, that he did not commit an offence under, 
Section 423, Indian Penal Code. * 

The law does not make every, false statement © 
contained in an instrument of transfr punishable. It 
must be a státement relating to the consideration or * 
to the person to be Benefited thereby. % onsiderg- 
tion must not be confused with walue, nor with the 
property whichis the subject of the sale. Mania 
Gounpan, In re, 10 M.eL. T. 382; (1911) 2 M. W. N. 
418 923 


‘ 


D 
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Penal Code—concld. eT 
: s. 424 . 987 


ee ——— Sa 4K29-*Qytting of a horses ears 
— Whether agotntseto maiming. : 


Cutting off the gars of a horse "angounts to 

“maiming” within the meaning of section 429, 
Indian Penal Code. . 
* Criminal Revision Case No. 583 of 1910, not ap- 
proved. 
; Reg. v. Richard Jeans, 1 Car. and K. 639 and Reg. v. 
‘Owens, R. & M. C. O. R, 205, referred to. Maro- 
GOWDHA v, SRINIVASA RANGACHAR, 10 M, L. T. 192; 
21 M. L. Ja843 


oe S. 


diminution of water supply. 


Where petitioners had taken®more water {pan 
‘they were entitled to, in ‘iolation of an order. as 
‘to turns issued by the TaRsildar, so as to cause a 
diminution of water sapply to other ryots: Held, that 
‘they were rightly convicted of the offence of mis® 
chief under section 430 of the Indiae Penal Code. 

Ramakrishna Chetty v. Palaniyandi,1 M. 262, fol. 
lowed. : 

Proceedings 12th November, 1874, 7 M. i. C. R. 
App. 39, dissented from. CHENGAMA Narpu v. Em- 
PEROR, (1911) 2 M. W. N. 349 527. 


—— Sa 498—Woman of bad ‘character 
—Husband of immature age—Value of first report— 

. Admission of its certified copy in revision—Punish- 
ment, 


Where tg first report to the Police falsifies a com- 
plaint, the accused is entitled to an acquittal.” 

Where a woman of undoubted bad character who is 
married to an immature boy is abducted and is 
‘detained not against her wishes, the accused should 
be treated leniently. Ram CHAND v, Emprgor, 20 P. 
W. R. 1911 Or. ; 224 P. L. R, 1911 œ * 220 


— —— S, 499—Kulabrashta 217 


—t-——s$.-——- S. 499—Defamation—Privilege— 
Matter of public interest Good, faith — Statement sub- 
> stanpially true—Justification—9l'air comment. 


Where a matter, is’ of „publio „interest, the Court 


430—Mischief by causing 
e. 





— 


€ ought not to*weigly any comment on it in a fine scale. 


‘Some allowance must be.made for even intemperate 
language, provided, however, that the vfriter keeps 
himself within the bounds of substantial truth and 
dqgs not misrepresent or suppgess any facts." 
ERdmond8on v. Birch and Co. Limited, (1907) 1 K. B. 
371a5 p. 380; 96 L. T. 415; 23 T. L. Re 234/76 L. J. 
K. B. 846, relied upon. EMPERORw. FÊRNANDEZ, 18 
Box. L. R. 1187 . 971 
Penalty. See INTEREST. . 


Perjury. See Penau Cops, s. 193. 
* . 
Plaint, amendment of. See AMENDMENT OF PrAINT., 


Pleader-— Professional misconduct —Personal. mis- 
"condit —Filing of a false suit —Legal Practitioners 
Act (XVIII of 18(9), s. 13, cls. (a) to (f )—" Any 
other reasonable cSise "— Ejusdem generis.” 
* The filing gf a false suit by 4 Pleader would be 
n gsound for dismissal or suspension under section 
18(J) of the Legal Practitioners Act. The words 
‘any other reasonable cause” in clause (f) of section 
- » . . : i = T 


GENERAL INDEX. 
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Pleader-—concid. 


18 of the Act are not to be construed ejusdem generis 
‘with the causes given in clau$es (a) to (e) of the 
section; the words include personal misconduct as 
distinguished from professional misconduct, * i 
In the matter of Sayed Wajid Hussain, 6 ©. W. N. 
556, followed. SECOND GRADE PLEADER, In the matter® 
of a, 6 L. b. R. 88 838 


.Pleadings — Admission by defendant that cert&in 
amount payable as rent to third party—Admission 
whether evidence of sum to be allowed for use and 
eccupation—-Issue without objection—Subject of 
decision—Objection in High Court that issue should 
not have been raised, whether tenable 





Appeal—Power of Court to raige ques- 
tion of validity of purchase swe motu 


by plaintiff 





Award of damage when not claimed 


809 


= Limitation — Adverse possession — 
Possession of co-sharer after partition—Starting 
point of limitatiow—Self-acquired property 453 


= 321 


3 Party cannot plead fraud of his pre- 
decessor-in-interest 














New plea—Second appeal 











—.*—— 


m Plaintiff can set vp priority in his 


; . 07 
—— — Appeal — Point not raised in first Court 
— Materials for decision meagre. 


Where a point was not properly raised in the 1 
Court, the Appellate Court will En allow the pokah 
to be raised in appealif the materials on tho record 
are ioo meagre to enable the Appellate Court t 
decide the question satisfactorily, ^ PinossEAH 
-MaNinnAr, 13 Box. L. R. 963; 36 B. 63 543 


Practice—Suit for possession as donee 
from owner—Nefendant setting up adogtion— Whether 
~ defendant can plead invalidity of gift. 


ea "d s for possession of certain 
claimed under a registered deed of pift e 
the daughter of the last owner of tho me naan ef 
claimed to be the adopted son of the last gwner, 
The question for decision was whether B, failing 
n his defence as to adoption, could set up à case 
that A.’s deed of gift was invalid : 
." Held, that it was nobopen to B.” to set up that 
plea. He could not rely on the ground of attack 
which might be epen ta the donor if the latter 
sued the donee, within the time allowed by the 
law of limitation, to set aside the deed. So long 
as oe registerad a stood, the title of the donee 
under it could not be challenged i 
who had no title. A Kan a PY 
w hypothesi, B, was a person who had no ti 

to the propertf. A. was a person claiming undis d 
registered deed of gift e&ecuted in his favour by 
the person who was admittedly the heir of the last 
holder. A. fad, therefore, a prima facie title and 
must succeed unless B. could show some better title 
in himself. ° 

Ram Bhurosee Singh v. Bissesser Narain Mahata 
W. B. 454; Nand Kishore Lal v. Ahmad Ata, BAY ES 
Joitaram v. Ramkrishna, 27 B. 3) at P. 42; 4 Bom L. 
R. 754 at p. 761, followed. Trempaxk BHIKAJI " 
SHANKAR Srauao, 13 Bow. L. R. 047 ; 36 B. 57 532 











property, A. 


« 


a 


? . . 
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Pleading S — concld. 


—— Quesiign as to cause oy action— Taken 
first in second appeal — Practice. A 


* A pia that on the facts as stated in the plaint the 

` plaintiffs have no right to the relief claimed goes to 

*the very root of the case and can be allowed to be 
taken in second appeal. 


Secretary of State for India v. Sukhdeo, 21 A. 341, 
followed. Sueo DAYAL v. JAGARNATH, 8 A. L. J. PT 


e Possession—Notice—Transfer of debt accom. 
panied with delivery of possession—Subsequent cone 
veyance by registered deed—Priority—Registration 
Act (XVI oj 1908), s. 48. 


A., the owner of a house worth more than Rs. 100, 
made it over to the defendant $n satisfaction of a 
debt, and put the defendant in possession. Subse- 

.quently, Á. sold the house by registered deed to the 
. plaintiff, who then sued for possession : * 


Held, that as the house was giten over to defendant 
in satisfaction of a debt, andthe defendant was sin 
possession, the plaintiff must be deemed to have had 
-notice of defendant’s right. Maune Sir Yin v. MAUNG 
Bin, 9 Bun. L. T. 187 90 


Practice.. See PROCEDURE. . 


———— Admission of account without allowing 
other party occasion for rebuttal J 

















Cases of imputations againsb Police 
Officers s 515 


— 


Conversion of appeal into revision 
N petition —Bombay High Conxt - 


B-————— 
SECOND 


te wr: 9 
Evidence— Witnesses. 





See APPEAL, 
691 








Order for security of costs—Leave to 
continue sufi in forma pauperis granted before 6r- 
piry oftimefor giving seourity— Order ceasing jo 
operate in respect of antecedent costs 8 


` m & Party cannot plead fraud of his pre- 
décessor-in-interest 583 





Power of Court to raise objection on 
its own initiative-~Court’s power to strike out 
party—Power, to order separate trial of joint 

° causes of action ' - 813 


-Power to dgcree redemption in a suit 
for ejectment 38 











: Revenue Courts bound to ollow 
Financial Commissioner's rulings 442 


Suit for possession as donee from 
owner—Defendant setting up adoption—Whéther 
defendant can plead invalidity of gift 532 


Witness—Épplication of accused to 
summon witnesses refused by Magistwate 654 


: —— Civil and Criminal proceedings. started 
‘together—Stay of criminal proceedings, 





. 


B 








— 





Where civil proceedings ‘are started along with 
wriminal proceedings under sections 417 aud 420, 
„Indian Penal Code, the criminal proceedings should 
.be stayed till thescivil cases are finally terminated. 


ipARAS RAM v. EMPEROR, 44 PW. R. 1971 Cr. 991 
4 . 
6 e . 
. 
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Practice—concld. E 


Conviction under repealed law—Illegal 
—Re-trial—Act IIIT, & 1864 repealed by Act I of 
1886. $ e. . 

Where an®accused person has been convicted under 

a repealed law and the conviction is, therefore, ir- 

‘regular and illegal, a re-trial should not be ordered 

under the new Act when no substantive injury hag 

been done to the accused. NARAHARI Bissoyr v. Tug 

Disraicr MAGISTRATE, GANJAM, (1911) 2 M. W. 52 








—— 





conclusion— Oase of neither party. . | 

It is nob an uncommon thing for a Courteto arrive 
aba conclusion pat the truth is'not what eithér part} 
has stated but that it is something else. GOPALA 


Argan, In ve, (19199 2 M. W. N. 197 208 


— — Issue stated differently in record and 
judgment. e? 





e 
* Where in the body of the judgment, an issue is stated ° 
differently frome what it appears in the body of the 
record, the issue should be taken as it stands in 
the body of the record and not as transcribed in the 
judgment. Kara BAKHSH v. CHIRAGH Din, 66 P.R. 
1911; 190 P. W. R. 1911 862 


r . 
—Prosecuting Inspector occupying a seat 
near Magistrate—Proper place for parties in Cougt. 


The practice in magisterial Courts for a prosecut- 
‘ing Inspector to occupy a seat on the dais at the 
Magistrates desk when prosecuting cases ‘sent up 
.by the Police for trial, is improper and should cease. 

Every Magistrate should be jealons^of the good 
reputation of his Court, and rightly or wrongly, the 
fact that the prosecutor is seated on the dais with 
the Magistrate is almost certain to raise in the 
mind of jhe accused a doubt as to the impartiality 
«of the Ceurt that is trying him. 

There is a proper Place in every Court for those 
persons who prosecute and defend oases. Thg pro- 
‘per place for the Prosecuting Inspector is belost éhe 
ais of the Court where the Pleader for the®defence 
stands on an equaljy with him. Dest Din v. EM- 
PEROR, Bah. L. J. 1235 ; “843 


i . 
— Remind for fe-trial—Notige to parties 
of date for proceeding with the caSe— Reasonable time 


for Wscertaining date. 


— — 











After a case is remanded for re-trial to the first 
Court, neither party eis entitled as of right te a 
notice intimating the date fixed for the re-hearing 
of the case. 2. | ; 

Amand Rao v. Balaram, 2 C. P. L. R. 
Krishna, 4 N. J€. R. 166, followed. 

This rile &pplies both to Beran and the Central 
Provinces. . *. 

But in fixing a date for proceeding with the case, 


ethe Court should select sftch date as will give the 


parties a reasonable opportunity of ascertaining the 

date fixod. * 
In re Kalee Mohun Doss, f7 W. R. 70, refe%red to., 

Gosavi v. MALRAS, 7 N. L. R. 1729 807 


Precedent—Jhdgment—Constructjoa 737 


Pre-emption. See Oupx Laws ACT, s.'10; 
PUNJAB PRE-EMPTION Act, 


` 
. ——— 








Sorsonalgight—Tr&nsfer 693 
e 


Pinding—Dejence—-Variance — Coürt's | 


. i . 
32, Atmaram v. 


"Vol, XIT} š 
Pre~emption—contd. E 


—— Custome—One uncontested instance 
in adjoining mohalla—Moflalla Marathan in Kai- 
~ thal, a subalivision—Appeal, second—eFinding of fact 
and question of law or custom. * 
The custom of pre-emption does not exist in 
Mohalla Marathan, a sub-division of Kaithal, in the 








¢ Karnal district. 


A single uncontested instance of the exercise of a 
xightof pre-emption in an adjoining Mohallah is in- 
sufficient to establish the existence of the custom of 
pre-empéion. 

The firming that a particular mohalla is different 
from amother mohalla and that the custom of pre- 

*emptfon is not proved as no instanap of the exercise 
of the right occurred in the mohalla, doos not igvolve 
any important question of law requiring furthere con- 
sideration in gecond appel. But OHAND v. LEKHEE, 


139 P. W. R, 195, 435 


—— Üustom or contract—Wajib-ul-arz 
— Construction —Pwrchase by seveual vendees of speci- 
fied shares— Abatement of suit in respect of one vendee 
—Swit against other vendees does not fail —Divisible 
gale, 

The Wajib-ul-arz of 1860 in respect of a village pro- 
videdw— Saa 

“If any co-sharer wishes to transfer his proprietary 
xjghts by sale or mortgage, first let him transfer it to 
a real brother or a near brother or to other co-sharers, 
and in case they refuse or decline to pay the proper 
price, theowner may transfer to whomsoever he 
pleases.” The later Wajib-ul-are of 1870 distinctly 
gave a right of pre-emption first of all to a real 
brother, then to a near brother and then to other co- 
sharers, in the village: 

Held, that any ambiguity in the first Wajib-ul-arz 
was cured and explained away by the later JVajib-ui-arz 
and upon the unrebutted evidence of he IWajib-ul-drz 
the Court was bound to holf that a custom of pre- 
empjion prevailed. 

eketuraji Dubain v. Pahalwan Bhagat, 88 A. 196; 7 

Ind. Css. 680; 7 A. L. J. 1040, followed: 

In the case of a purchase by several vendees, where 
each@urchased a Separate, specified and divéded share, 
one of the vendees died gnd%s kis representative was 
nof broughteon thg record within the prescribed period, 
the suit fog pre-emption in respect of his ghare 
abated: : a. 

Held, that the suit did not thereby abate jn respect 
of the shares purchased by the other vendees. 

HabibuBah v. Achaibar Pandey, 4 A. 145; Arzani 
Baksh v. Shere Ali, (1892) A. W. N. 79, “distinguished. 
Hukam SINGH v, THAKUR Das,8 AL. J 1185” 738 


—Oustom or contracte- Wajib-al-arz 

— Question of» proof not of construction—Practice— 

. Perfect partition—Wajib-ul-arz after partition a ver- 

hatim copy of the former jwajib-uf-arz. ‘ 

A village, Suram, was constituted of a single maha? 

in 1873. In the wajib-ul-arz of that year, thero was 
the following provision as,to pre-emption :— * 

e “Infuture if any pattidar wishes to transfer his 
share by sale...to 9 stranger...... first the sharers in 
the patti khas, then pattidars in thok, and then digar 
pattidaran dB, shall have the right to purchase.” 

. Tn 1888, perfect par&ition took place and the village 
was divided into three separate mahals. The wajib- 
ul-arz preparejl for each of the nahals was a verbatim 


copy of the wajib-ulsarg y 1873. 


— 
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Pre<~emption—contd. 


. 
Upon the basis of the above wajib-ul-arz, the present 
suit for pre-emption was brought by a pexgpn whe 


was a co-sharer in a mahal different from thatin € 


which the property sold was situated: x 
Held, that if the plaintiffs based their case on contract, 
they could not succeed as they were no parties to the 
wajib-ul-arz of 1883- which related to a mahal ith 
which they had no concern. 

Held, further, that if the plaintiffs based thier claim 
ap custom, they conld not succeed as they failed to, 
prove the custom which they alleged. 
` Dalganjan Singh v. Kaika Singh, 22 A. 1; Auseri Lal 
v, Ram Bhajan Lal, 27 A. 602; A. W. N. (1905) 115; 
2A.L. J. 313; Sardar Singh v. Ijaz Hussain Khan, 
28 A. 614; A. W. N. (1906) 184, commented on. 

Per Richards, @. J.—In pre-emption cases based on 
custom, the proper issue ought to be “does the custom 
alleged by the plaintiff pre-emptor exist”? The onus 
lies on the plaintiff and he must establish his case by 
the production of sp ficient evidence. The proper issue 
is not, what is the true construction of this or that 
toajib-ul-arz. No doubt, it is quite true that the Court 
will have to consider, amongst other things, the 
language of the wajib-wl-arz when that docu- 
ment is adduced in evidence. But the fact that 
thee Court has to consider the language of the 
wajib-ul-arz does not make the construction of 
the w«jib-ul-arz the real issue, or the equivalent of the 
real issue, inthe case. This is not a mere verbal dis- 
tinction. Iéis areal distinction which ought to be 
carefully borne in mind. In cases based on contract, 
the considerations may bo quite different, 

After considering the evidence, whether such evi 
dence consists solely of the «wajib-ul-arz, or partly t 
the wajib-ul-arz and partly of other evidence, it is t. 
duty of the Court to come to a conclusion whether the 
fact of the existence of the custom is “proved ”, “dis- 
proved" or “not proved", within the meaning of the 
definition of the words given in section 3 of the 
sEvidence Act. 

Partition does not abrogate or cause an existing 
custom of pre-emption to cease to exist, he custom 
continues after partition, unless the co-sharergin each 
new mahal enter intoa new arrangement between 
themselves. It might, perhaps, be open to the co- 
sharers in one mahal to make a contract with the co- 

sharers in other mahals. But this would be an unusual 
contract and it would require clear evidence to prove it, 

The more unusugl a custom or usage is, the stricter 
ought to be the proof of its existence. This rule 
applies to customs or usagesof pre-emption just as 
inuclt as to any other custom or usage. Ifthe custom 


claimed is of a common or usual nature, the wajib-ul- 6 


arz may be sufficient proof and justify the Court in 
conting to the conclusion that the custom exists. If 
the particular right of pre-emption claimed is of an 
unysual nature, the wajib-yl-arz may be worthless as 
evidence or quite insufficient to prove the existenco 
of the custom. 

Per Tudball, J.—The custom, as recorded in 1873, did 
not, and could not, refer to the state of affairs as they 
now are, when there are pattidars in the village who 
are not co-sharers in a great part of the village with 
each other. The record of the custom in 1873 must 
be readin the light of the then existing state of 
affairs in order that its true meaning may be grasped. 
The object of the custont, the cause of its growth and, 
existence must also be kept in view, " 


4 


* 











On 29th July 1909, a suit for pre-emption was 
brought in respect of thé sale: 

Held, that the suit was barred by time as it “was 
brought more than a year after 43th July 190R. 
WaZIRA v, NARAIN SINGA, 857 P. L, R. 1911 542 


Muhammadan Law -e- Survival of 
vight—Ewecutors and administrators - Heirs and re- 
presentatives not ewecutors and administrators — Pro- 
bate and Administratio® Act (V of 1881), s. 89— 
Actio personalis moritur cnm persona. 





The right of pre-emption which a Muhammadan 
has under the Mjthammadan Law does noi survive 
„on his death to his heirs and represqntatives who 
‘are neither executors nor administrators within the 


, 


£ 4 e 
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Pre-emption—contd. Pre~emption—contd. i 
Co-ownership is a necessary condition inthe exercise clear definition of those terms contained in the 
of the Jighb of pre-emption based on custom. Of Probate and Administration Act. E 
'coursef it is conceivable that a custom of pre- Under sectipn 89 of the Act? the yight survives 
emption*night possibly spring up among the separate only to exegutors and administrators. Jiaun HASSAN- 
Swners of separate mahals or separate villages for KHAN v. Sitaram, 13 Box, L. R. fose " 
Some special reason. It would be an unusnal and d -Proof —Bvidenee, mature of—Cuj- ' 
We Sony custom and thé person alleging || it would tom to be proved im the particular lacality — Existence V 
dens MA EN jb. ond cog Ln an convincing id s of custom in neighbouring sub-divisions insufficient-— 
pd io Ji d iy is no 1 HE UD. p Y d Baba Malak sub-division in the town of Nakodar— .. 
A 9; Cuscom- ano. where n- pias -puss dOFwnr Punjab Pre-emption Act (II of 1905), s. 6. 
such an unasual custom and cannot point to a single D 
instance of its exercise within the memory or know: In every case, where a town is sub-djvided the 
ledge of man, a Court would be justifiedin holding pre-emptor must prove affirmatively the existence of 
that the plaintiff had not proved the custom. the custom of pre-emption in the particulae sube 
In the case of an unusual and extraordinary custom oan in which the property is situate. The onus 
(other than that of pre- emptiog), in which no is nof discharged bye proving that the custom exists in 
instances are proved of .fhe exercise thereof, the neighbouring sub-divisions 
Courts have hesitated to hold that a custom is proved Thakar Dass v. Muhamm8d Bakhsh, 100 P. R. 1892; 
by the bare production of one or moro wajib-ulgraiz. Raman Mal v. Bhagat Ram, 17 Pek, 1895, Saudagar 
Thereisno reason why the same rule should not .Mal v. Aman Singh, 70 P. R. 1899, "Natha Singh v. 
apply to the very unusual and ex®raordinary custom, Billa Singh, 58 Pe R. 1900, Hakim Rai v. Muhammud 
under which a person, who: isnot a co-sharer in tm Din, 83 P. R. 1901, Panna Lal v. Bhagwan Das, 16 P. 
mahal and isnot a co-owner with the vendor in any- R. 1902, 16 P. L R. 1902, Sant Singh v: Jowala 
thing, claims a righi to prevent aman selling his Sahai, 80°. L. R- 1908, 42 P. R. 1903, Mamon v. 
property to whomsoever ho pleases. GANGA SINGH v. Ghaunsa, 99 P. R. 1906; 130 P. L. R. 1906, relied upon. 
CREDI Lat, 8 A. L. J. 996 : 7 98 > Eren dt ae locality in which the property ein suit 
- a i I f is included is not situate in any sub-division, itis 
Canara—Plea to -Cieto aam mortgage — South for the pre-emptor to prove that the custom of pme- 
A emption prevails in that locality, quite irrespectively 
An othi mortgage in South Canara does nob, by ofthe fact that it does or does not prevail in other 
custom, carry with it the right of pre-emption. sab-divisions of the city. 
Such a right, even if it. exists, cannot be pleaded Kishen Singh v. Jai Kishen Das, 2 P. R, 1903, 63 
in defence to an action on the othi. P. L. R. 1908, relied upon. 
Kadakama Valli Sankaran „Mossad v. Mokkath The right of pre-emption is a right of a very 
bes Haji, 30 M. 388, 2 M, L. NT. 354 7 M. L. J. special kind, and as it has a tendency to hamper the 
29; referred to. free disposition of property, it requires to be clearly 
Aurri Veera Reddi v. Kurri Bapi Reddi, 20 M. 338; and V shown to exist before it can be 
16 M. L. J. 895; 1 M. L. T. 153, referred to. Susra- emforced.« 
MANTAN EMBRANDIRI v. KRISHNAN ExBRaNDIRI, (1911) Mela Ram v. Prema, 409 P. R. 1900, relied upon. 
2 M. W. N. 486 626 The custom of pre-emption does not exist in the 
ait ; Baba Malak sub-division of the town of Nak 
— Limitation — Redemption by vendce 5 i 
of mortg&tged. property—Physical possession not evi- MELARAM v. BANDO, 59 P. K. 1911; 198 P. W. €. 1911 
denced by overt act—Punjab Pre-emption Act (IT of ` 
1905), s. 29. = m pepe Pre ie Act CIT of 
1905), s. 22 (2)—Rayment to other pre-emptors to 
a Ai : pa 5 al land was effected on 9th Jul for ego their clavms—hegal representative of vendee. 
thortgage. The Vendee paid off the mortgagee an Where a Gourt finds-that the price at which a sale 
took physical possession on 13th July 1908. Theland „purports to have taken place was duly paid, it must 
was not cultivated in 1908 either in the spring fix such price for the purposes of the suit, irrespec- 
or autumn. The fact of the physical possession tively of any sums which the vendee may hate 
having changed was not evidenced to the world by subsequently epaid to other pre-emptors to induce 
e some act such as ploughing, etc. them to forego their claims. 


A successtule pre-emptor is not the legal re- 
prestntative of the véndees and consequently would 
not be entitled to rely npon agréements between 
the latter and the former claimants for pre- cmpsion 


gin the event of his being ened for a share of “the 


property. SHamas Din v. SARFARAZ, 259 P. DL. R. 
1911 49 


y swit fór— Price money, Meaning e 
of — Mortgage- NM included inepthe price when so 
stipulated — Docunwent— Compromise, constr uction af 
— Rule of interpretation. ** 





Tn a suit for pre-emption with respect to property 
which was ineumberred with a mortgage-debt, a com. 
promise was arrived? at betareen the parties to the 

e eC 


. 
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Pre-emption —conid. 


' effcet that the amount of the, mortgage-money should 
be included in the price fixed before pre-emption could 
be allowed andi that “each party should,pay half the 
morigage-money:  , s 

Held, that tho pre-emptor must deposit his half of 
the amount of the mortgage-money, which was in- 

«cluded in the price of the property pre-empted. 

- In construing a compromise, a Court must look to 
the actual terms of the compromise and nob to the 
effect thereof on the interest of the parties. The 
e effort of the Court should be to carry out the inten- 
tion of thaparties. AsHIx Hussain v. SAIYED MEHDI 











Hussary 413 
? - Wajib-ul-arz—Partition, effect of— 
. Custom does not change. é : . 


A. custom cannot change but a person who is 
entitled to pfe-gmpt under the custom prior to 
partitiongnay losê that right asthe result of the 

e partition. ý e. 
The wajib-ul-arz produced in evidence to support a 
` custom of pre-emption gave the right, first, to brothers 
who were co-sharers; then, to co-sharers in the same 
patti or thok; and then, to co-sharers in another patti or 
thok. After the pfeparation of the wajib-ul-arz the 
village was partitioned but no new wajib-ul-arz was 
prepared. The result of the partition was that the 
-plaintiff pre-emptor ‘became a co-sharer with the 
vendor in the same mahal but in a different patti and 
the vendee became a proprietor ina different mahal 
. of the same village. Before the partition, the 
plaintiff pre-emptor, the vendor and the vendee were 

* all co-sharers in the same patti or thok: 

Held, that the plaintiff was entitiod to pre-empt 
under the wajib-ul-arz. 

Daria v. Harkhial, 6 A. L. J. 180; 31 A. 274; 2 Ind. 

< Cas. 208, distinguished, Pes SINGH v. DH4RAM SINGH, 

8A.L.J3.1013 > a. IX 
= Wajib-ul-arz — Variation ~ What 
plaintiff should prove — Oustom or contract. 


- "In agpre-emption suit, the plaintiff alleged that he 
was a co-sharer in the same kura as the vendor while 
the defendant, although he was a co-sharer,swas not a 
co-sharer in the. es kum, And that there was a 
custom by wirtue gf which plaintif had a right to pre- 
compt. In proof of the custom, he produced tltree 
Wajib-ul-araiz, a Wajib-ul-arz of 1839, at Wejib-t-arz 
of 1863, and a Wajib-ul-arz of 1870, The particulars as 
tg right of pre-emption as apt forth in these three 
document& were not identical. The entry in the 
Wajib-ul-arz of 1839 showéd merely thatthe co-sharers 
in the village had aright of phe-ónfption against 
strangers. In the second wajib-ul-arzethe pre-emptors 
‘were divided up into near co-sharers Ande co-sHarers 
in other thoks. If thq last wajib-ul-arz, the pre-emptors 
-were near co-sharers, co-sharerg in the thok and 
co-sharers ii the village: e - M 

Held, that the variation in the terms of the wajib- 
ul-arz itself did nob demovstrate that the right of 
pre-emption was basede on contract and"no& on 

* custom. P we nos 

Returaji Dubain Y. Pahalwan Bhagat, 33 A. 196, 7 
"Ind. Cas. 68p; 7 A. L. J. 1040, regerred to. : 

The real issue in the case was the existence or non: 
existence of a custom” of pre-emption. The several 
wajib-ul-araiz could not be regarded as the custom 
‘itself, "TTheyewere merely eviddnoe of a-custom, ‘The 

e 
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Pre~emption—concld: 


custom all along might have bên as recorded in the 
lator wajib-ul-arz., The earliosh and intermediate 
ones might have been incomplete.. te . 

Tt was necessary for tho plaintiff to prove nah merel y 
that a custom of pre-emption prevailed in the villages 
giving a right of pre-emption to a co-sharer as against 
a stranger but the existence ofa custom which gave 
him aright of pre-emption against the defendant 
wentlee as soon asthe nature‘of the latter’s position 
was ascertained. Die Nardin Sinai v, BHAGWANT 
Siveu, 8 A. L. J. 1080 


Prescription—Servitude—Right to diary 

. of dam 

Presidency Small Cause Court—Ex 
parte decree—High Court Rules, v. 98—Civil Proce- 
dure Code (Act & of 1908), s. 116— Revision, 


Where a defendant in & case in the Presidency 
Small Cause Court appeared and produced evidence 
in support of his case but subsequently failed to 
appear, and the Juége did not act under rule 98 of 
the Rules framed by the High Court, but disposed of 
the suit as one heard altogether ew parte: Held, that 
it was a proper case for interference under section 
115, Civil Procedure Code, especially «s the plaintiff 
might not have been allowed recourse to the Full 
Court. PaTOHAPERUMAL ÜngrTY v. SAMPATHU ÜHETTY, 
10 M. L. T. 163 ` 97 


Presidency Small Cause Courts 
(Act XV of 1882), S. 19, cls. (f); (£), 
(h)—8uit for arrears of maintenance under a cove- 
nant in a mortgage-deed. 


A suit to recover arrears of maintenance under 
covenant in a deed qf mortgage by which the defend 
ant bound himself to pay certain sums ofmoney ow 

of the collection from the hypothecated property is 
cognisable by the Presidency Small Cause Court. 
Such a suit does not falleither undexsclause (f), (o), 
g (h) of section 19 of the Presidency Small Cause 

ourts Act. 

Konduru Runga Reddy v. Subbiah Setty and 
Kumbahala Subbammah, 28 M. 394, Yéferred to. 
KnisuwA Doss PARAMANANDA Doss v. FREDERIC. WiL- 
tram Every, 10 M. L. T. 831; (1911) 2 M. W. Na 


S. SB —New trial—Ques- 
tion of law — Judgment against weight of evidence. ° 


Under section 38 of the Presidency Small Cause 
Courts Act, the Court may order a new trial where 











„the judgment is-manifestly against the weight of the 


evidence; the power of the Court is not limited toa 
uestion of law. 

2 Sassoon v. Hurry Das Bhukut, 24 O. 465; 1 C. W. N. 

44, relied upon. JOHAN Barot v. Raw PRASAD, 38 it 


425 ; 16 C. W. N. 25 


i dency Towns Insolvency Act 

Ptür. of, 1909), ss. 7, 86—Jurisdiction— 
Official Assignee in possession of property—Suit by 
stranger for possession—Right to Sue Question of 
title—Power of Insolvency, Court—'" In the course of 
insolvency "—Interpretation of Statutes— Eatinction 
of common law right. 


Where the Official Assignee goes into possession of, 
or claims, certain property as befbaging to an in- 
solvent, while ibis claimed by o stranger as his, the 


. a 


a 


e 
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Presidency Towns Insolvency Act 
— concld. 


stranger is entitled by nw to bring a suit dus the 
4)fficialadssignee i in a Civil Court, 

In ve apleback, Eo parte Butt, (1876) 4 Ch. D. 150; 
46 L. J. Bk. 14; 35 L. T. 503; 25 W. R. 103; 18 Cox. C. 
6, 374, relied upon. 

Section 7 of the Presidency Towns Insolvency Act, 
1909, is an enabling section and does not take away 
the jurisdiction ofthe ordinary Courts that already 
existed at the time the Act came into force. Nor 
e does section 86 of the Act exclude the jurisdiction ef 
* the ordinary Courts. 

A right existing under the common law can be 
éxtinguished, no doubt, by an Act but the extinction 
must be in express language or by some necessary 
implication arising from any of Hie provisions of the 
Act. $ 

Obiter dicta.—It is very doubtful whether it was 
intended by the Legislature that the Insolvency Court 
should have the power to decide questions of tifle, as 
between the Official Assignee anja stranger, with 
reference to property, which is claimed by thg 
Official Assignee as the insolvent’s and which, on the 
other hand, is claimed by a stranger as his. It is 
also open to doubt whether. such a question is one 
which, in the strict sense of the expression, may be 
said to arise “inthe course of insolvency”. NAGIN- 
LAL CHUNILAL v. THE OFFICIAL ASSIGNEE, 13 Bom, L. 








R, 900 
— — Sa 17 188 
—— —— —— — — S. 86 391 
—— — —— s. 126 14 











S. 1 26— Bankruptcy. Act, 
Juss c 446 and 47 Vict. C. 62), sa 27, 118—Insolvency 
— Jurisdiction of British Court— Letter of request. 


In order to give the jurisdiction to an Indian Court 
given by sectiog 118 ofthe English Bankruptcy Aot, 
to act in aid of and be auxiliary to the High Court in 
England, there must be a request from the Englisle 
Court asking the Indian Court io act in aid, anda 
letter of refjuest from the one Court to the other 
ought to be sent; the order of the English Conrt 
presented by the Trustee in Bankruptcy is ngot 


sufficient to give jurisdiction to the Indian Court. | 


b. Kine &.Co., £n inh 38 C. 442 14 
— S. 127 (2) 
Presumption—Advapcemen: 721 
——Tenancy from year to year I 


Printing Presses nud T ewspapers 
Act (XXV of 1807), 5 961 


Priority—Possession—N otico— Transfer of debt 
accompanied with delivery of posgession Subse- 
quent conyeyance by registered deed 

Sum advanced to mortgagor dischdrg- 
ing first mortgage—Discharge in part e 12 

——Transfer of shares ina company— Con. 

flict between two claimants 


Privy Council Appeal—application for the 
appointment of Receiver after leave to appeal to 
Yrivy Council is granted 


— —e—— Appeal to Privy Council 
against preliminary order ofeHigh Cout— Admission 
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. 
Privy Council Appeal—concld., 


of appeal by Privy Council —Addition of parties, ape 

plication to High Court Jurisdiction of High Court. 

The High Gourt, in its originaf jurisdiction, having 
dismissed @ suit for accounts, ean appeal was laid 
before a Divisional Bench with the result that the 
Appellate Court, in reversal of the decree of the 
Court of first instance, passed a preliminary decree’ 
and remanded the case. An appeal was preferred to* 
the Privy Council against this appellate order and 
the same was admitted by the Privy Council. Onan 


application by the assignee-trustees of one of the * 


plaintiffs made to the Appellate Bench of® the Bigh 
Court, to be added as parties : 

Held, that as the appeal against.the prelivhinary® 
decreg had been admitted by. the Privy Council, the, 
High Court had nó* jurisdiction to make the order" 
prayed for. SINGARAVELD PILLAY eU. MURUGESA 
PILLAY a. 


Rrivy Council Judgment not Operatin 
as res judicata,- Weight to be attached 38 


Probate—Tamliknama 595 


Probate and Administration Act 
. (V of 1881), S. 3-—Tamlilmama 595 


e — —— S, 23-— Letters. of * Admi- 


nistration—Grant to deceased's admitted wife--Op- 
position by person claiming to have been married 
deceased — Claim denied— Question of marriage should 
be fought out in a separate suit. 


Letters of Administration were granted in a case 
to A, who was admittedly a wife of the deceased and 
who was entitled to a portior of the deceased’s estate. 
The grant was opposed by B., who also claimed to 
have been married to the deceased but whose merriage 


{1911: 


was denied, There was not sufficient evidence on the . 


rgcord to, brovg ihe marriage of B. with the de- 
ceased: 

Held, that the question of B.’s marriage with the 
deceased should be fought ont ina regular suit, and 
that the Letters of Administration were pgoperly 
granted to A. under section 28 of the eee and 
Administrgtion Act. 

Ma Lok v. Ma.Thi, é b. B, R*78; 3 Ind. Cas 719, 
followed. DENGETTI Nanak v. GUrHULA RAMANAH, 
4 Bun. jr. T. 129 883 


-— S. 89 


See Practice, 











719 


. 
——— Will— Probate— Appreciation of eti. 
dence— Wh gn appellate tribunal wild disturb the 
finding of the Lower Court ona pure question of fact 
— Judge apprdiching evidence with strong pre-posses- 
sion and pre-conceived theories — Erroneous procedure, 


Where questions at issue depend entirely on & 
proper appreciation of the evidence of the witnesses 


Procedure. 





‘examined in the case, the obvious duty of an 


appellate tribunalis not to disturb the conclusion of 
the first Court, unless it is satisfied that the Juge of 
that Court, who, „had the witnesses before him, | has, 
of dealing with the evidence, addfted an erroneous 
procedure and has-decided against the gear weight 
.of evidence. 

Where a District Judge approaches the evidence 
in support of a Will with strong pre-possessions against 


its authenticity base@on what he considers to he. 


+. 


* 
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Procedure- concld. 


suspicious circumstances connected with ils appear- 
ance and the tenor of its cdhgents and rejects that 
evidence maigly or certain pre-conoeived theories 
as regards the general credibility ‘of witnesses 
belonging to a certaifi class, the method &dopted by 
the District Judge in dealing with the case is clearly 
e wrong. RAMASAMI Cuerriv. KARUTHALACHI, (1911) 
2 M. W. N. 495; 11 M. L. T. 38 751 


Production of document — Document 
not specified— Search fee I90 


Profe&sional misconduct. Se Lrear 
PnaqgiTIONERS Act; PLEADER. 


*Promissory note, test ofe 


542 


Constwuction — Payee des. 
cribed as agent— Endorsewent by payee not as a$ent. 


A pro-note waa, executed in favour of A., as agent 
of B. Iwas endorsed to the plaintiff signed mere- 
ly As . 

Y gd, that the plaintiff was *not entitled to 
maintain the suit. Having regard to the habit of the 
people in this country, the inference was, justifiable 
that the descriptign of A. as agent of B., was intend- 
ed to denote the character in which the note was 
executed in his favour. The description may not be 
conclusive, but in the absence of any evidence tha. 

. was the beneficiary owner of the promissory-note, 
he may be regarded only as an agent. 

Muthar Sahib Maraikair v Kadir Sahib Maraikair, 
98 M. 644; 15 M. L. J. 384, referred to. VEERIAN 
CHETTIAR v. PoNNUSAWMI CHETTIAR, 10 M. L. T. 328; 
(1911) 2 M. W. N. 340 


Failure of consideration — 
Subsequent endorsement with notice— Negotiable In- 
struments Act (XXVI of 1881), ss. 43, 46, cl, (8). 


Where a pro-note was endgrsed over to fhe plaintiff 
after he knew that the consideration for it had 
fajl@d and the endorser had no title to negotiate it, 
fhe plaintiff has no cause of action against the 
maker of the note. 

Where a pro-note wasexeeutedin consideration of 
the transfer of a mosgage, gvhich, howevef, was never 
registered by the transferor: © é 

* Held, that the*pro-nofe was without considergtion. 
Murar Cherry v. Kastvari GomaSunpars, 10 al. T. 
T. 79; (1911) 2 M. W. N. 47 78 


— — False plea of want of con- 
siderafton— False consideratian set up by plaintiff — 
Onus of proof — Admission, effect of-*Civil Procedure 
Code (Act V of 1908), s. 118— Révision —Error of law, 
In a suit on a pro-note, the defendgnt, admisted its 
execution and ‘pleaded wantof consideration. The 
plaintiff seb up a specific consideration. The lower 
Court found the defendayt’s plea'as well as the plain- 
tiff's allegation false, and decreed the plaintiff's clair: 

Held, (per Abdur Rahim, J.) that the lower Court 
was aight in decreeing, the suit. Neither ethe pro- 
note nor tae plaipb stated any particular form of con- 
sideration, and When the defendant failed to prove 

* want of qogsideration, the- fatt.thatthe plaintiff, to 

rebut the evidence, gave an unfrue account as tothe 
form of consideration could not be taken as an 
admission or proof of wantof consideration. At the 
close of the defendant's case, the lower Court might 
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Promissory-note--concld, 


have at once passed a decree ig favour of the plaintiff 
and it could not make any difference that the plaintiff 
afterwards deposed toa false story. ev a 

Per Sundara Aiyar, J.— When the only congideration 
put forward by the plaintiff for the suit pro-not 
is found to be false, the question of onus does nob 
arise, and it makes no difference whether the 
plaintiff’s statement as to the consideration ‘vas 
made in his plaintor in his evidence as his own 
witness. 

eAn admission made by a party in his evidence, 
unretracted and adhered to by him as the truth, 
should be as binding on him as one in the pleadings 
or as his statement in the negotiable instrument 
itself. 

Unless there has been material irregularity in 
trying or decidingpa case a High Court has no power 
to correct a mere error of law in revision. M. VEN- 
KATRAGHAVALU CHETTY v. A, M. SABAPATHY ÜHETTY 
10 M* L. T 269; (1911) 2 M. W. N. 253; 21 M. L. J. 
1013 5 ‘ 250 
z M yy Suit on—Ewecution and pay. 

ment of interest proved—Proof of earlier note not 

necessary. 





In a suit on a promissory-note, the evidénce as to the 
earlier note is not essential for the success of the suit 
when the execution of the note in suit and the pay- 
ment of interest on it are satisfactorily proved. 
Maung San HLA v. BUBRAMONIAM Cuerty, 4 BUR L. 
T. 144 861 


Proof—Prosecution—Wrong line of defence 848 


Prosecution--Proof—False line of defence — 

Rape. » 

The case for the prosecution must always be esih 
lished without reasonable donbt and the fact that tho 
accused may have adopted a false line of defence is 
no reason for convicting him if therejs serious doubt 
as to any element of the offence with which he is 

echarged, 

Where an accused was charged of rape, but the 
facts proved were consistent with tho arcused’s in- 
nocence of the crime charged and showed that the 
sexual intercourse was with the consent of the com. 
plainant, he was acquitted of the offence charged 
Kyaw HLA U v. Emperor, 4 Bur. L. T. 136 848 


* Provincial Insolvency Act al Of 


1907), SS. 4, 15—Application for Insolvency— 
Dismissal on ground gthat Court could not Satisfy 
itself that applicant was unable to pay debts. 


A Judge cannot dismiss a debtor’s petition for 
insolvency on the ground that he is not satis- e 
fied that the debtor is unable to pay his debts. Katt 
Kesar Das v. GOPIKRISHNA Roy, 15 C. W. N, 990 48 


——— ———s.— SS. 5, 6, II, I 
. 14, 15, I16— Petition by debtor— Matera ie 
the Court is bound to inquire— Concealment of pros 
perty or genuineness of debts, whether proper subjects 
of inquiry—Scvope of sections 14 and 15 —Granting 
of time by Couri—Groungs for adjournment—Discres 
tion of Court. 


Section 14 of the Provincial Insolvency Act 
compels a Court to do only two things. Tt must 
satisfy itself on the points market (a), (b) and (c) in 
sub-section (1) and it must further examine the 





a 


& 
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debtorin the presence af the creditors and allow the 
latter an opportuniby of cross-examining the debtor. 
e The Qeurt is nob bound to inquire, in an inquiry 
under the section, whether all the debts entered in 
the sohedalo are real or fictibions, or whether the 
ebtor has concealed properties belonging to him by 
omitting them from his schedule. mE 

Ufai Chand Maite v. Ramkumar Khara, 15 0. W.N. 
218; 7 Ind. Cas. 394 and Girwardhari v. Jai Narain, 
82 A. 645; 7 Ind. Cas. 39; 7 A. L. J. 835, referred to. | 

e Under section 16, when the petition is by u cre 
ditor, the Court has to be satisfied of the service of 
notice on the debtor and of the alleged act of insol- 
vency. When these facts are proved, the debtor is 
entitled to show that an adjudication ought not to 
be made because he is able to pay his debts, or that, 
for any other sufficient cause, no order of adjudica- 
tion ought to be made. 

The third sub-section of section 14 gives a discre- 
tion to the Court to grant time for the productidn of 
evidence. The Court has power in gare cases to take 
evidence on and determine other points than those, 
indicated, Such power as may be necessary to 
prevent abuse of the process of the Court is inherent 
and may be based on section 47.of the Act. 

Per Sundara Aiyar, J.—The debtor or creditor 
asking for time under sub-section 3 of section*l4 
must show sufficient cause to induce the Court to 
grant time. The debtor may show that, within a 
reasonably short time, he would be able to enter into 
an arrangement to satisfy all his creditors. It may 
also beshown by a creditor that the application for 

eadjudication is really a bogus or sham proceeding. 
Bava JEER Cuerry v. BAYA RANGAsAWMI CHETTY, 10 
M T. 433; (1911) 2 M. W. N. 40; 22 M. L. J. 62 


618 

ss. 6, 11, 12, 14 
618 
48, 618 
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| cation — Whether bars consideration of the question 
of final disgharge. 


An order of adjudication under the Provincial In- 
solvency Actis no bar to a consideration of tho, 
question, whether the petitioner in insolvenoy should 
“have his final discharge. 

Girwardhari v. Jai Narain, 32 A. 645; 7 Ind. Cas. 
39; 7 A. L. J. 886; Udai Chand Maity v. Ram Kumar 
Khane, 12 ©. L. J. 400; 7 Ing. Cas.394 and Samer- 
ud-din v. Kadhumoji Dassi, 12 C. L. J. 445; 7 Ind. 
Cas. 691, referred to. GOPALAKRISTNA CHETTIAR v. 
A. M. MurRU2AWMY CHETTIAR 
e — ss. I5, 16 (2) (b), 

36—Fraudulent transfer — Order of adjudication e~ 

Right of Official Receiver and creditors to recover 

property fraudulently transferred. i 











. 
It is not a valid objection to urge against an 
order adjudicating a debtor as insolven? that the 
insolvent fraudulently transferred his immoveable 
property to a relation a few days before his failure. 
There is nothing in section 36 of the Provincial 
Insolvency Act which prevents an Official Receiver 
fiom seeking to recover any immoveable property 
which there is reason to suppose has been trans- 
ferred for the sole purpose*of protecting ij on behalf 
of the insolvent against his creditors. 


INDIAN CASES. 


S. 15—Order of adjudi- , 


T1911 


LJ 
Provincial Insolvency Act—concld. 


It is also open to the cfeditors, under section 1? 
(2) (b), to apply to theeCourt exercising jurisdiction 
in thé matter for leave to commehce aesuit against 
the insolvent in respect of the property fraudulently 
transferred. ISMAILJI v. MANGHANMAL, b S. L.'R. 80 


622 
——— — 8. 16 618 » 


— S. 16 —8uit for arrears of * 
rent against an insolvent tenant, maintainability af — 
Landlord and tenant—Secured creditor. 














So far as an ordinary suit for rent agaiusión *ihsol- 
vent is concerned the landlord is in exactly thg same 
position as any other creditor. Buthe has s'*righte 
to distrain for hfs rent notwithstanding the in- 
solventy of thé tenant. A suit for arrears of rent ° 
again§t a tenant, who hag been declared an in- 
solvent and as against whom such decfaration is in 
full force and effect, is not maintainable witout the 
leave of the Court. RAGHUBIR SINGH v. RAM CHANDAR, 
8 A. L.J. 1287 o ..927 


s. 16 (2) (5)—Deores 
587 


. 


for balange— Remedy 























5 s. I6 2) (b) 622 
4—— —— ——— s. 3I (1) 587 
——— —— S. 36 622 


Provincial Small Cause Courts Act 
(IX of 1887), Sch. I1, art. 13 171 


Public Gambling Act (IIl of 1867), 
S: 13—Game of mere skill--Ring game —Qume of 
chance. A 


` The element of chance in a game consisting of 

throwing a ring over a pin is so strong that the game 
cannot be held to bea mere game of skill. Such a 
game is pitnishable under section 18 of the Publio 
Gambling Act. ` ; 

Hari Singh v. King-Emperor, 6 O, L. J. 708; 6 *Gr. 
L. J. 421, distinguished. AHMAD Knaw" v: EMPEROR, 8 
A. L. J. 1262 : $88 
Public Rolicy—Afreement of parties to nfake 

an impartible estate partible * , 543 
s Public purpose, meaning of — Provision df 

housg adcommodutibn for Government officers —Lease 

— Construction —Land Acquisition Act (I of 1894), s. 

6 —Government of India Act (21 & 22 Vic. C. 106), 

` 8.89. © g . ah 


In 1854, the Hast India Company granted the land 
in suit to the pftetüeebssors-in-title of the defendant 
for a term of ninety-nine years. A proviso was 
insertef in the “lease reserving to Government the 
right to resume the land for “any public purpose.” 
Iu 1908, the Government wanted to resume possession 
ofthe land for the purpose of providing suitable 
house accommodation for Government Officials in 
Bombay: . 

Held, “that the provision of suitable Huse 
accommodation for Government office$s in Bombay was 
“a public purpose" within the meaning of the lease. , 
“Public purpose" inclgdes any object whigh* secures 
the good of the public by securing the efficiency of 
those servants of the Crown on whose service tho 
publie good materially depends. 

The mere fact that he Government Will charge a 

. 
*. 


. * 
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E 
it Public purpose °’—concld. 


r&oderate rent—not such rent as the letting value of 
the property will yield in tite, market—cannot alter 
the essential character of a building as one used for 
a public purpóse. e 

The University of Bombay v. The Munkipal Com- 
missioner for the City of Bombay, 16 B. 217, relied upon. 

Per Batchelor, J.—The phrase “public purpose" in- 
cludes a purpose, that isan object or aim, in which 
the general interest of the. community, as opposed to 
the particular interest of individuals, is directly and 
vitally concerned. HamABA! v. SECRETARY OF STATE, 
13 Bow. t, R. 1097 8 


Punjab Courts Act (XVIII of 1884), 
e 867 


s. 39. 








s.70(1)(a) 617, 
. | 733 


-———-—— — s. 70 (1) (a) (0— 
Failure to comply with*rule XXX under section 31 
of thesPunjab Ifhws Act 86 


Punjab Laws Act (IV of 1872), sS. 
25; 26 * 867 

—— ——— —— — S. $I, rules under, 
rule XXX . 867 

Punjab Loafis Limitation Act (1 of 
1904) - 61 





Punjab Pre-emption Act (1I of 
1905), s. 6 85 














S. 13 (1), seventhly — 
Pre-emption - Adjacent property — Right of owner's 
meat heir to pre-empt. 


The right of pre-emption, under section 13 (1), 
seventhly, of the Punjab Pre-emption Act, vests only 
in the owner of adjacent property and a person 
who is not yet the owner but only the next heir to 
ihe owner has no right to preempt, §zwa Ram u. 
Baru Ram, 8 P. L. R. 1912 e. ° 62 


. 
= S. 22—Sale—Considera. 
stion wholly made up of old debts— Option under sec- 
tiog 22 when to be allowed—Equity—Discretion. 








Where in a pre-emption syit, the price fixed for 
'Uhe*sale is wholly made up of old debgs, the real 
consideration for the sale i$ ngt the numerical total of 
those debts bmt thé actual value of a claim 
for those «debts. 
fixed as the price exceeds the markét-value of the 
property sold, the proviso to section, 22 of the 
ePunjab Pre-emption Act is applicable and tle amount 
payable by the pre-emptor is the market-value. The 
Court may, in its discretion, pup the vendees to 
their option of either accepting such value or having 
the sale cancelled. » 

In allowing, the option, the Cour? hfs to consider 
noteonly the vendee’s interest but also that of the 
vendor, who has, by a perfectly valid contract, 
wiped out his whole® debt to the vendee by the 
sale and who, in case the vendee is given the option, 
will find his contract cancelled and himself again 
sad@led with a heavy ‘iability. Unless any recog- 
nised equity is own to exist in vendee’s favour, the 
option should not be allowed. „Tora Mat v. Su Raw, 
64 P, R.*1911; 168 P. W. R. 1941; 250 P. L. R. 1011 


: 501 
—— — — s. 22 (2) 497 
“ra S29 512 





ees ee 
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LÀ 

Punjab Tenancy Act (XVI of 1887), 
ss. 5 (I) (a), 5 (2) —' Thirty years”, how to be 
computed — Presumption under s. 5 (2), nature of— 
Rule cf evidence — Substantive law — Practice — 
Revenue Courts bound to follow Financial ommise 


sioner’s rulings. ` 


The term “thirty years” in section 5 (2) of thê 
Punjab Tenancy Act does not mean thirty years from 
the commencement of the Act but thirty ygars 
from the date of the institution of the suit. 

The framers of the Punjab Tenancy Act did not 
igtend to allow the particular form of title, which 
accrues under section 5 (1) (a) to accrue after 
the passing of the Act. But in section 5 (2, they 
introduced a rule of evidence which establishes 
a presumption in favour of the lapse of the required 
number of generations prior to 1887, provided that 
'& certain set of fgcts in the thirty years prior to the 
institution of the suit be proved by the tenants. 

The presumption is not absolute. Itis rebuttable 
‘either by evidence to be adduced by the other side 
or by facts in the tenant’s own statement of his claim 
which are irrecon@lable with the requirements of 
section 5 (1) (a). The strength or weakness of the 
presumption is a matter for the decision of the 
Court, according to the circumstances of the case. 

Sub-section (1) (a) of section 5 is a very rigid 
rulg of substantive Jaw; the Legislature has given a 
practical relaxation to this rule by adopting an 
elastic rule of evidence under section 5 (2) which 
the Courts would apply according to the circum. 
stances of the case. 

Proof that tenants have held at revenue rates for 
thirty years prior to the institution of the suit en. 
titles them to the benefit of the presumption under 
section 5 (2) and the Courts may presume that gn 
lst November 188% they have held for more tl&n 
two generations, : 

Maula v. Jiwan Bakhsh, 6 P. R. 1896, Rev., explained 
and followed. 

The Revenue Courts are bound®to follow the 

erulings of the Financial Commissioner until over. 
ruled by that Officer himself. CHHAILU v. MAN SINGA 
3 P. R. 1911 Rev. ;258 P. L, R. 1911 è 442 


S. 5 (2)— Nature of pre- 
442 





e sumption 


Guestion of Law and Fact Construction 
01 sale 


e. 
Railways Act (IX of 1890), ss. 77 
1 40 —Notice gf claim,on Railway Company—Service 
on an officer other than agent— Agent's knowledge of 
the claim—Validity of notice—Suit against Railway 
Company—Maintainability — High Court— Revision 
— Delay in filing petition, . 


eA suit against a Railway Company is not unsustain- 
able for want, of notice to the Agent. A notice served 
on any subordinate officer is good notice provided it 
i$ shown that the Agent had actual knowledge of it. 

Perianae Chetty v. 8. I. Ry. Co., 22 M. 187: Woods 
v. Meher Ali Bepari, 13 C. W. N. 24; 3 Ind. Cas, 
479; 4 M. L. T. 427, referred to. 

Where a Railway Company relies on a mero 
technicality to defeat a just claim by a member of the 
public and the Company comes into Court lone 
after the period usually allowed in practice for 
admission of revision petitions, the High Court will 


not interfefe with the order of the lower Court, even 
. s . 
. ST v 
6 * . LY 


112: ° 


Railways Act—coneld. 


if the notice was not velidly served. THE AGENT AND 
MANAGER oF THE S. I. Ry. Co. v. VENau PATTAR, 10 
eM. L. Ta 382; 21 M. L. J. 1001 169 


oe — S. 125—Cattle straying on Rail- 
e way—Negligence of keeper— Liability of owner. 





The owner of cattle straying upon a Railway in 
cortsequence of the negligence of their keeper cannot 
be convicted of an offence under section 125 of thé 
‘Railways Act. : 

Queen-Empress v. Andi, 18 M. 228, followed. Ger 

* PRASHAD v. EMPEROR, 8 A. L. J. 1249 990 


—— ——— s. 140 169 


m a Sa 140—Suit against Railway 
Company—Notice—Person to be served—Service on 
Trafic Manager, whether legal eotice—Delegation 
of authority to receive notices. t 


Under section 140 of Act IX of 1890, all notiees of 
claims against a Railway Company should be given 
to the Agent of the Railway Comffiny. 

Woods v. Meher Ali Bepari, 18 0. W. N. 24; 8 Ind 
Cas, 479; Great Indian Peninsular Railway Co. v. 
Dewasi, 91 B. 534; 9 Bom. L. R: 942; Great Indian 
Peninsular Railway Co. v. Chandra Bai, 28 A. 552; 3 
A. L. J. 329; A. W. N. (1908) 101; Nadiarchand pha 
y. Wood, 35 O. 194; 12 C. W. N. 450, referred to. 

Notice may also be served'on any officer of the 
Company who is designated for the purpose or who, 
according to the practice of the Company, deals with 
claims against it. MANIKONDA SESHACHELLUM, In re, 

. 10 M. L. T. 236 ; (1911) 2 M. W. N. 195 6 


Y Port Cargo. Boat mu 





. . 

h and negligent navigation 
e . 215,846 
Ratification — Void transactions cannot bé 
ratified . x 


) AREERIUEE * 
the absence of husband 


Receive, appointment of —Security—Appeal 
; ` 745 








: an mi appointmené of—OWil Procedure Code» 
(Act V of 1908), O. XL, r- 1, O. XLV, v. 13 (d)— 





Privy Council appeal —Application for the appoint. , 


ment of Receiver ftev leave to appeal to Privy Council 

4s granted. 

Order XGY, rule 13, applies wher$ an application 
for appointment of a Receiver is made after leave is 
granted to appeal to the Privy Council. The princi- 

les, however, on which a Receiver would be appoint. 
ed, must and shall be the same as mentioned in 
Order XL. A è 

' A Receiver ought not to be appointed where no risk 
of loss is shown by the applicant. Mi SHoE Ma v. Mx 
Mir, + Bur. L. T. 241 ^ 19$ 


—— Partition suit —Mortigage | suif Whether 

. Receiver may be appointed in mortgage suit when, 
Receiver has already been appointed in partition suit 

* — Qivil Procedure Code (Act V of 1908), s. 51 cl. (4), 
0. XL, r. 1. 


A partition suib was commenced amongst the owners 
of certain mortgaged properties, in which a ‘decree 
was made, and with a view togive effect to that decreo; 





. INDIAN CASES. 
s 


Registration --Compromise affecting. iramane; 


568. 


Wife executing mortgage-deed ine 


- [1911 


Recelver—conté-- - ^. 


& Receiver was appointed. The mortgagee cofi. 
menoed a suit to enfarfe his security anda decree 
was made: 5 » ý E 


Held, that if the decree is for sale, ù Receiver may 


.very well be appointed in the mortgage suit, although 


a Receiver has been appointed in the partition suit. 


But if the mortgagee has obtained a decree fom 
foreclosure, which does not entitle him to recover 
even the costs of the litigation from the mortgagors 


personally, and the only right of the mortgagee isto e' 


foreclose the mortgagors and to take the wroperty in 
lieu of his dueson his security, a Receiver yeed not 
be appointed at that stage. Butwhena final'lecred* 
in the foreclosurÉ suit is made and the. deoree-holder 
applies for possession, if the judgment-debtors apply* 


.thatfihey may be allowedto continue. in possession, 


occasion may arise for the &ppointmgnt of a Receiver, 
KHUBSARAT KOER v. SARADA UHARAN GUHA, 4 C. L. 
Je 526 ; 16 C. W. N. 126 I65 
Redemptioh partial. See Monreacz 182 


————-—— —— suit. See REGULATION XVII or 
- 1806, * NT 








eM Ejectment snit—Distingtion 
à 38 
——— ——-—— , scope of 387 


able property not in suit 





———— — Variation of rent under existin 
registered lease 72 





Transfer of mortgage—Transfer of 
Property Act (IV of 1882), s. 55 (d). 


A transfer of a mortgage to be effectual should be 
registered gè the instance of the transferor. 


è- 

Kurri Veerareddi v. Kurri Bapireddy, 29_M. 388; 
1 M. L. T. 153 (F. B.); 16 M. L. L. J. 395, follofed. 
"“MUTHIA HETTY v. KASIVARI SoxasuNDARA, JO M. B. 
T. 79; (1911) 2 M. W. N. 47 |** 78 


"m 
Registration Att (HI of 1877)—negis. 
tration of compromise effechitg immoveable n 

. . I 


A d e 
perby not in suit 6 . . 


4 
e.c e 8:17 * . 
. 


R . 362 

——— — S. 17 (d)—Variation of vent 
under existing registered lease— Whether registration, 
required. — Transfer of Property Act (IV & 1882), 
8. 107. . * i 


e 0. . 

The decision in the case of Raja Durga Prosad 
Singh y. Rajendi& Narain Bagchi, 4 Ind. Cas. 718; 
10 C. L. #570; 37 0. 298, in so far as it deter. 
mines that a document embodying* an agreemené for 
reduction of rent under a previously existing lease, 
registered as required by section 17(d) of the Indian 
Registration Act, requires registration is correct. 











. A doctment which varie» the amount of re&t to 
be paid under an existing lease, 2egistered as re- 
quired by section 17 (d) of the Irian Registration , 
Act, as also the inciddnts ‘of such paymenig, namely, 
the date of payment and consequences of default of 
payment, requires registration. . LALIT MOHAN GHOSE 
v. GoPALI CHaAUK Coan Co. Lro., 14 O. L. J. 411; 16 
C. W. N. 55 wu ^. — 223F.RB.. 


4 
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Begistration Act—(1877)—concld. 


— — — ss. 26, 72, 75, 77—Re. 
gistration vefused by Sub-Registrar— Dgcument direct- 
ed to be registered, by Registrar—Secong refusal bu 
Sub-Registrar on ground that document not presented 
within 80 days from Registrars order—" Making of 
© order by Registrar”, meaning of —Communication of 
* order to party—Suit to compel registration whether 
lies—Limitation Act (XV of 1877), s. 5, whether ap- 
plicable to suit under s,'77 of Registration Act. 


The prbyisions of section 6 of the Limitation Act, 
1877, apply to suits under section 77 of the Regis- 
d@ration Act. 

Nijabutoblla v. Wazir Ali, 8 0.910; 10 C. L. R. 33, 
«followed. 

Peary Mohun Aich v. Anunda 
631, referred to. ° 

Where the las lay of the thirty days for bring. 
. ing asui€under section 77 of the Registration Adj, 
falls within holidays, and the suit is brought on the 
first day the Civil Court re-opens, the suibis not 
batred, 

The plaintiff presented a document, alleged to have 
been executed bye the defendant, for registration. 
Bat aythe defendant denied execution, registration 
was refused by the Sub-Registrar. The plaintiff ap» 
pgoled and theRegistrar on August 16th, 1906, directed 
its registration. Thereupon the plaintiff present- 
ed the document for registration on September 17th, 
1906, andthe Sub-Registrar refused registration on 
the ground that more than 30 days had elasped since 
the Registrar’sorder. The plaintiff appealed to the 
Registrar but his appeal was dismissed on November 
28rd, 1906. The plaintiff then brought this suit on 
January 2nd, 1907, to compel registration of the docu- 
ment: 

Held, that ifthe plaintiff presented th8,documegt 
within thirty days from the date on which the order 
of the Registrar was communicated to him, the suit 
wgs maintainable. 

Abd) Ali v. Mirja Khan, 28 B. 8, referred to. 
MarABBAR MOLLAH v. Suosuri BHUSHAN GHATAK, 16 
C. We N. 20 i è 3 

“Ss, 49 ,- 362 
—e— Si 49—Effect of non-registra- 





e. Ld 
Charan Biswas, *8 C. 

















tion . 








S. 49—Admissibility in evi- 
, dence of an unregistered compromise —fransfer of 
properüt, how effected 


== SS. 72, 75, 77 33 
Registration Act (XVI of 4908), 9508 


e * 
Regulation XVII of 1806 — Foreclosure pro- 
ceedings taken under the Regulation, validity of— 
Notice issded under the Regulation, procedure neces- 
sary to be observed in the issue of—Dhty of Girt 
. Court—Redemption, suit for. 








A yÉrson, who relies upon the foreclosure of a mort- 
gage under Regul&jon XVII of 1806, must prove that 
each step required by that .Regulation was properly 
performed*'e Where, therefore, «t is proved that the 
notice issued to she mortgagors did not contain the 
signature of the presiding officer, the mere fact that 
the order passed stated “as the gervice has been duly 
effected, let the applfcation be consigned to the 
records”, was no proof fiat the prescribed procedure 


* 
. 
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Regulation—(1806)—concld. 


had been followed. In the absence of proof of such 
procedure, the foreclosure cannot be deemedMo have 
been complete. e l 

The action of the Civil Court in issuing and serving 
notice is purely ministerial and it is only whena 
mortgagee seeks for possession of property that the 
Court is called upon to decide judicially whether the 
prescribed procedure has been followed. DHARMA v. 
MADAR SINGH 


—————————- S. 7— Foreclosure of mortgage— * 
Defective notice—Bignature. 


A síngature, however illegible to ordinary people, 
on à foreclosure notice, on which is also the seal 
of the Court of the officer signing, is a sufficient 
signature if it is fieant to be a full signature and 
can be recognized by those acquainted with the parti- 
cluar,officer’s method of signing documents, 

A notice of foreclosure which does not correctly 
and sufficiently deaeribe the various courses open to a 
mortgagor under section 7, Regulation XVII of 1806, 
is a defective notice, vitiating the foreclosure 
proceedings. Tara CHAND v. Carman, 3 P. L. Ms 


Regulation VII of 1822 147 
Regulation XVII of 1827, s. 20. 369 
Regulation VI of 183I 457 


Religious Endowments Act (XX of 
1863), S. 7—Committee—Sole surviving member 
—Righ to bring suit— Regulation VII of 1822— Settle- £ 
ment Records—-Evidence—Relevancy—Hvidence Act 
(I of 1872), s. 35. e 


A committee, appointed under section 7 of 4. 
Religious Endowments Act, 1863, isa legal person 
endowed with powers which do not belong to the 
individual members who may go ande come, but this 
“offspring of the law remains the same. The Com. 
“mittee does not cease on the death of any or all of 
its members. It may remain dormant fora time, but 
awakes and becomes active as soon as the vacancies 
begin to be filled up. The surviving member or e 
members ofsuch & committee may, therefore, con- 
tinue the office of the committee until the vacancy or 
evacancies are filled up in due course. 


e 
A suit brought by the sole surviving member of 
such & committee is, therefore, maintainable. 


The Settlement Records prepared under Regulation 
VIL.of 1822 are relevant under section 35 of the 
Evidence Act. MOHUNT RAGHUNANDAN RAMANDJA v. 
BIBHUTI BHUSHAN MUKHERJI 1476 

Oe —~S. 18—Leave of District 

Court—Once grefused—Subsequently granted—Valid 

=~ Review. é 

Where the District Judge at first refused leave 
under section 18 of Act XX of 1863, but subse. 
quently granted the same on a fresh petition: Held, 
that he was entitled to do go, 








A party failing to get leave isnot barred from 
making another application on showing proper 
grounds for doing so. MANDAPPAYE, In re, (1911) 2 
M. W. N. 168; 21 M. I. J. 850; 10 IR. L. T. 494 128 


Remand —Notice fo parties of date for proceed- 
ing with the cage ^ 07 


"Ulke - INDIAN CASES. [1911 


. .. . 

Remand_—concld. Res judicata—concld. 

—— —— —— —— Ev parte decree passed in rent- 
suit involving questiop of title 3 

Suit for rewi— Plea of defendant 


-—— — —- Powers of Court of Appeal wider under 
new Code—Remand where no proper trial in First 
Court—Civil Procedure Code (Act V of 1908), 0. XLI, | 








* +, 2:9—- Civil Procedure Code (XIV of 1882), s. 562. that land “belongs to him—Subsequeht. title suit — 
The Powers ofa Court of Appeal under the Code - Decision in first suit, whether bars second suit. 
of 1908 are much widef in respect of remands than Ina suit for rent, where the tenant denies the 
the powers of a Court of Appeal under the Code of relationship of landlord and tenant on the grounde - 
1882. that he himself is the owner of the property, if the 


Where a lower Appellate Court held that there Court gives a decision upon the question of title and 
had been no proper triala& all in the Court below, if the decision is necessary for the decision of the 
inasmuch as important questions were disallowed suit, the decision operates as res judicata ig a subse- e 
dining the examination of witnesses and sufficient quent title suit. e 
opportunity was not afforded to the plaintiff to Sahadeo Dhali v. Ramrudra, 10 OC. W. eN. 820, 
adduce evidence in support of his claim: itwas held followed. . e 
that the lower Appellate Court was justified in re- In order to defide the question of res judicata, the 
manding the case for re-trial, although the judgment — Qourt will look tosthe pleadings and judgment to ‘ 
of the Court below had not beem based ona pre- ascertain what the mattes in controversy really was ` 
liminary point. Gora CHAND v. BASANTA KUMAR and what was the decision *actually,given. 

An estoppel is not confined to tho judggnent bat 
Rent. See Cuora NAGPUR TENANCY Act. extends to all facts involved in it as necessary steps * 
.. guit. See LANDLORD ANISTENANT. or ground work, end the judgment operates by way 
. : . . e  Ofestoppel as regards all the findings which are 
-s suit for arrears—Declaration of title—Suit for essential to sustain the judgment. 
rent involving determination of plaintiff's title—Ex Lilabat’Mesrain v. Bishun Chobey, 6 0. L. J. 621, 
parte decree, effect of-—Res judicata mm case of decrees at p. 630, relied upon. Pancou MANDAL v. HANDRA 


*. 














passed ex parte. Kant Saga, 14 C. L. J. 220 . 

In a suit for recovery of rent, itis not necessary 5. . `U. P. Land Revenue Act (III 
for the plaintiff to ask for a specific declaration of his 1901), s. 185— Decision of the Deputy Gemi 
title. In s sense, every suit for rent involves a as to the amount of rent and cesses payable by an 
declaration of the plaintiff's title to the property in wnder-proprietor to a superior proprietor—Summary 


respect of which he claims rent. A plaintiff may be proceedings to recover rent, effect of—Oudh Land 
entitled to claim rent even if his prayer for a declara- Revenue Act (XVII of 1876), s. 158 - Rural Police 
tion of title were barred by limitation. vate—BEffect of neglecting to enforce right for some 
The doctrine of res judicata applies to decrees passed time— Want of inclusion in settlement amount, ` 
ef parte, provided it is possible togascertaib precisely 
wut matter must be taken to have been decided by 
the Court, that is to say, what matters were involved 
in the ez parte decree passed by the Court. 
Manni Lal v.eBhagwan Das, 5 O. ©. 181, followed. 
- A decree for rent involves the decision of the ques- 
tion that the plaintiff is entitled to recover rent," 
since it always decides that rent is payable to the 
plaintiff by the defendant. 
e - Vishnu l'asudev Juvekar v. Ramling Bhikling Gurao, 
26 B. 25; Madhusudan Shaha Mundul v. Brae, 16 C» 


The decision of a Deputy Commissioner in a pro- 
ceeding held under section 186 of the United Pro- 
viaces Land Revgnue Act or section 158 of the Oudh 
Land Revenue Act, 1870, does not render the question 
of the amonnt of rent and cesses payable by an wieder- 
proprietor to the superior proprietor res judicdte. 
Section 185 of the United Provinces Land Revenue 
Act, like section 168 ofthe Oudh Land Révenue Act 
of 1876, prevides a summary remedy for the recofery 
of rent and other sums,pafable by the under-proprie- 
300, relied upon. : tors. Such proceedings flo not resultein a decree amd — e 


Where decree for rent has been passed within 12 , cannot have the force oftres judicata, . 


yehrs before the fastitution of à subsequent suit for A superio? proprietor cannot be deprived of his rights 
arrears of rent, the subsequent claim for rent isnot merely because fof some years he had n eglected to í 
LÀ ` . 


barred by time although the previous decree was nob enforce them. è 
executed, BALMAKUND V, ÁBDUL BASIT 32 : 5. : 

. A claim forrwral Police rate cannot be rejected on 
Repudiation of family settlement 140 — the ground thattit’ was not included in the £mount fixed 


Res judicata. See Civin Procenurs Copr, 28 “ent by the Saftlement Officer at the revision of 
Settlement where the Settlement was revised before 

(18827; 8. 18; Orvik ProcenURE Cope, (1908), s. kl. the rural Police rate was imposed, RAJPAL SINGH v. 
33i 


——- -— Compromise on bqhalf of eae PARTAB BAHADUR SINGIT 
without sanction e a A . . . 
= Decision between two persons as Restitution of conjugal rights. See ae 


' to their being co-proprietors— Decision €vhen con. Law— MARRIAGE . 
clusive on third parties— Estoppel 715 Resultant Trusts. See Trusts 225 
e ieee Decree for redemption not pro- ~ . 
viding period for payment nor consequences of non- Resumptionr SwImx a 
~—Grhnt-of land in lieu of wages for ° 
ý *' 48 




















;payment— Second suit for redemption by mort- 


. gagor's son 993 service 
—— — — ——Estoppel—Distinction ` 225,  Revenue--Enhanced revenue— Liability of mort. 
i . 535 gogeo ù 140 
' * E | . . , 
e 
. á s . E * É . 
e. @e . 
* od . 


Vole XIL] . 
Review —Application to set aside sale dismissed 
ein default—Restoration of application 35 


— Court dedjining to bass order under sec- 
tion 476, @riminal Procedure Code—Subsequent 
passing of order illegal e 4 

—— Effect of application on lis pendens — 
Laches 849 











Je 
eo Order granting—Revision 246 
—Practice—Criminal Court 81 

S ——-Revision—Erroneous order set aside on 





review « Discretion—Interference by High ee 


e— — A. A ppeal—Case decided without one party's 
evidence being completed —Grant Æ application for 
review on this ground—Civil Pancedure Code (ect V 
of 1908), O. XUI, v. 1, Q. XLVII, v. 7~Construc- 
tion. . - 

An appeal aghinet an order granting an application 


* forieview lies only on the grounds specified in Orde 


` 


: XLVIT, rule 7 and on no other grouads. 

Consequently, an order granting an application for 
review is not appealable on the ground that the 
application was granted on the objectioif that the 
Court had previofly decided-the case before the’ 
plaintifs’ evidence was completed. 


There is no contradiction between Order XLYVII,* 


rele 7 and Order XLIII, rule 3. The latter rule does 
not cairy the right of appeal any furtherthan the 
former rule. The two Orders must be read together, 
as Order XLIIT, rule 1 is 
rule 7. 

The Bombay and Persia Steam Navigation v. The 
S8. "Zuari". 12 B. II: Munni Ram v. Bishen Perkash 
Narain Singh, 24 C, 878; Ali Akbar v. Khurshed Ali, 
27 A. 605; A. W. N. (1905) 154; 2 A. L. J. 465, fol. 


lowed. FAZAL AHMAD v. Kuan BAHADUR, ,10 P. & R. > 


1912 : ó . 

e 
~ — s application for— Order refusing to grant 
vefiew— Whether Revision lies to High Cowrt against 
Such order— Dismissal of plaintiff's suit during pen- 
dency of Certificate proceedings— Review of decree. 


Tt bs competent to a High “Court to ingerfere, in 
revision, with the ordey @ y Subordinate Court 





€ refusing anspplicgation fer an of judgment. 


Ram Lal y. Ratan Lal, 20 A.4572,. dissented.[rom. . 
A Subordinate Judge afibr some &adjeurntfents 
granted to enable the plaintiff to obtain a succes- 
sipn certificate, dismissed his gsuil for want of such 
certificate? although certificate proceedings were 
then pending, ° 
The Subordinate Judge also refused tò grant plain- 
tifs application for review presentedeafter the plain- 
tiff got the certificate within a montle ofthe d&té of 
the decree. The delay in getting the certificate was 
not due to any fault of the plaintigf: 
Held, thatthe Subordimate Judge did not exercisg 
~ a proper discretion properly in refusing the applica- 
tion for review, which, under the circumstances, 
shoul@ be granted. Parti MADI v. FERNANDEZ, s 


* L.T. 288; (1911) QM. W. ^. 382. - 


*Revision (Civil). 








1908, s. 165. 
—— "Collector's power — Power of 
High Court : 356 

e 











— Delay in “ling petition—Reli- 
ance on technicality @ 169 
* 


^ eGENERAL INDEX, 


qualified by Order XLVII, 


See CIVIL PROCEDURE CODE, 
. 


e 
"115 


Revision—concld. 


—(CiviD-— Diserotióu — Jurisdiction—As- 
. sistant Collector placed in charge of portion of 
District . 7 








- —Dismissal of executior petition 
by Court on the ground of limitation 73 
— —— — — Failure to exercise jurisdiction 
—Narrow interpretation of rulings 6 
= High Court, Bombay— Practice 
—Conversion of appeal into revision petition — 
“Power of revision over Zanzibar Court 687. 


— Order open to doubt on difficult 


733 


— Order permitting inspection of 























question of law 











document ES 


—— Order refusing to grant review 











Erroneous order passed after con- 
sideration of factsgmd law, 
*'The decision of a lower Court which is arrived at 
after a due consideration of the facts and the law 
applicable theretu even though erroneous cannot be 


‘interfered in revision. 


Zeya v. Mi On Kra Zan, 2. L. B. R. 333, followed. 
Mauna Lon Gyr v. RAHMAN CnzrTY, 4 BUR, L. T. 142 
855 

————— -— Material irregularity— Disregard 

of point going to the very root of the case. 


It is a grave irregularity on the part of an Appel. 





late Court to disregard utterly a point which goes to , 


the very root of the case. 
8 P. L. R. 3012 e 


—— ———— Review — Erroneous order Met 
aside on review— Discretion—Interference by High 
Court, f 
The revisional powers of a Hige Court should 

ot be exercised to restore an erroneous order, 
passed by a Judge of a Small Cause Court but set 
aside by him on review. It is in the disoretion of the 

Judge to deal in review with an order proceeding 

on a mistaken view of the law. MAUNG Aune NYUN 

4? RAMANATHAN OHETTT, 4 BUR. L. T. 147 903 


Revision (Criminal)—Discretion of District 
* Magistrate under Chapter VIII, Griminal Procednge 
Code—Power of High Court to interfere 516 
aman aaa —s Jurisdiction of High Court 

— Magistrate acting under Sind Frontier Regulation 


Sewa RAM v. Banu RAM, 
6 











—— ————- Passing of sentence before 
writing reasons 986 o 

e ———— Power of High Court to 

interfere with an order of acquittal at the instance 

efa private person =, 985 

——————— —— Power to interfere with an 

order under section 476, Criminal Procedure Codo 

i 289 

Revisional jurisdiction—Assistant Collec- 

tor placed in charge of portion of district — Collector's 

powers—Bombay Land Revenue Code (Act. V of 

1879), s. 10—Interpretation of statutes—Language 

plain and unambiguous— * Any other law at the time 

being in fonce " — High, Coutt—Revision—Diseretion. - 


An Assistant Collector placed in revenue charge of 














“9 


LÀ 
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*. 
Revisional jurisdiction—concld. 


certain portions of a district, is empowered, by virtue 
of section 10 of the Land Revenue Code, to exercise 
all the powers conferred ubon the Collector of the 


«District, by section 23 of tho Mamlatdars’ Courts Act. 


VENEATARANGA CHARLU v, 


0911) 2M. W. N. 478 
Right to begin—Right to appeal challenged 
i : 745 


KrisHNAMMA CHARLU, 


—*—— to SU €— Logatee's right to sue for legacy 
— Want of executor's consent 102 








——Right of beneficiary under cen- 
tract to bring suit 

—  — Suit by lambardar on behalf of 
other co-sharers for excess of profits realized by 
co-sharers in possession 





t — 





Suit by strangeyfor possession of 
property held by official assignee 391 


—— — — Suit by Talukadar for ejecgment 
against transferree of a non-transferrable grant 











* 
Suit to claim money under policy 
of insurance—A gent 89 


Riwaj-i-amc--Evidentiary value of later riwaj-i- 
955 


am 
—— — —-- ——— unsupported by instances—Eviden- 
tiary value 857 


Robbery—Recent possession of stolen article 
652 
Rural Police rate—kEffect of neglecting to 


enforce right for some time— Want of inclusion in ° 


settlement amount 
5 » See MADRAS RENT RzcovenY Acre 
a See VENDOR AND PURCHASER. 


Court sale when can be impeached in a 
separate suit jn a different Court 


137 


Divisible sale 


738, 


Failure of consideration —Payment of money 
by one of the persons jointly benefited —Propor. 





tionate liability 105 
Transfer for term in lieu of dower 457 
certificate, construction of 389 




















Sale in execution. See MoRTGAGE-DECRER 
30 
———— Puoclamation—Irregularity 
— Substantial injury 
— Title in property when 
vests in purchaser 360 
e rM —— —— .—— -Üowrt auction — Construction, 


—Evidence-—Law at time of sale—View of the Pr$vy 
Council on a mined question of law and fact, 
* 


In determining the effect pf a Court sale, the quqs- 
tion is, what did the Court intend tosell and what 
did the purchaser understand thathe bofght. This 
is a question of mixed law and fact and must be deter- 
mined by the evidence in the particular case. 

The evidence as to how fhe parties affected by the 
transaction themselves viewed it at the time is of 
much greater value than evidence which may be 
pracurable come 20 years after the transaction took 
place, e ., 


INDIAN CASES. 


(1911 


Sale in*execution-*onid, j 
The state of the law as it was understood at the 
time of the Sale is not conclusive, but is only evidenge 
to be considered withethe other evidence in the 
particular casein determining what the Court intend- 
ed to sell an what the purchasér urflerstood that 
he bought. . 4 
Abdul Aziz Khan v. Appayasami Naicker, 27 M. 
181 at p. 142; Veerabhadra Iyer v. Marudaga Nachtar, 


34 M. 188; 8 Ind Cas. 1072; 1 M. W. N. 799; 9 M. L,” o 


T, 235; 21 M. L. J. 320, relied upon. 

Even where a judgment of the Privy Council does 
not operate as a res judicata, the fact that on a mixed 
question of law and facts the Privy Council tame to a 
certain conclusion carries, great weight. ALAGARAYA 
Gounper v. MINAKSHI NAIDU, 10 M, L. T. 2989418911), 
2 M. W. N. 328 e . 389 





— ——s -— Effect o] sale—Attachment—e 
Property agreed to be sold before attachment— Receipt 
of consideration—Priority,— Vendee + Auction pur- 
chaser—Will—Property bequeathg& by Will —Power 
of devisee to deal with 
* Letters of Administration. 


Certain property was bequeathed to A. by Will. 
Before obtaining Letters of Administration to the 
estate of the deceased, A. agreed to sell the property 
to B. and received the full cÉnsideration. The 
execution of the conveyance was postponéd till 
‘Letters of Administration were obtained. Mean- 
while the property was attached in execution ofe, 
decree against A., put up to sale and purchased by C. 
who thereupon sued for possession of the property: 

Held, that C. was not entitled to oust B. What C. 
purchased at the auction sale was the right, title and 
interest of A. in the property and after the sale C. 
stood in the shoes of A. The right of B., who had 
paid the purchase-money before the attachment and 
was in possession, could not be defeated by the 
auction sale, 

eis the property was bequeathed to A. by Will, he 
had the power to deaP with it before he obtained 
Letters of Administration. e 

Bit Pi v. Ma San, 5 L. B. R. 6; 2 Ind. Cas. 350, t. 
plained and referred to. FAKIR MAHOMED ® AGA 





MAHOMED ALLI, 4 Burgh. T. 185 i 831 
-g Lien— Purchase with know- 
ledge of Lien. bg : x 


. e . ` 
Wherg a person, whd has a Jien on property which 


* is atffiched ard proclaimed for sale, informs intend. 


ing purchasers of such lien and a purchaser “bids 
in spite df the warning, the purchase is subjecó 
to the lien. . * 

Douglas v. Tite Collector of Benares, 5 M. I. A. 271, 


distinguished. " Matine Lon Gy v. RAHMAN CHETTY, 

4 Bor. L. T. 1426 855 

—— —_2— Proclamation — Error in 
stating decretal amount due—Estoppel. . 


An erroneous stat8ment mgde in a sale proclamation 
sfgned by the decree-holder of the decretal amount 
due does not create an estoppel against the cecree- 
holder unless the judgment,debtor has in any, way" 
been prejudiced by the erroneous statement. 
vasa Row v. Sama Row, 10 M. L. 4 97 








provements effected by purchaser—Reversal of sale— 

* Bona fides", test of Caveat *emptor— Transfer of 

Property Act (IV of 1882), s. 51. 
. . 


property before obtaining . 


INI- 6 
24 


-V—— Purchaser, stragger — Im- ° 


Vol. XI] 


sait in executioh—concld. 


Where one enters upon land as & stranger pur- 
ckeser in an execution sale and makes permanent 
improvements thereon, he *ig entitled to compen- 
sation therefor upo® reversal of the judgment and 


` gale : without” inquiry as to the bond fides of the 
« e 


purchaser. 
Malikarjan v. Narhari, 25 B. 387 (P. C); 27 I. A. 
216; 2 Bom. L. R. 927; 6 O. W. N. 10; 10 M. L. J. 368; 


ed Paresh Nath Mullick v. Haricharan Dey, 14 C. L.: J. 


800; 15 C, W. N. 875; 38 ©. 622; 10 Ind. Cas. 361, 
referred to. 

Even if bona fides must be proved on the part of 
the purchgser making the improvements, the test 
required in such cases is that he must have 
ected ¢ under the honest belief that he had 
secured a “good title to the prop®rty and is the 
%ightful owner thereof. The gpod faith reqpired 
does not go beyond an hgnest belief in the pur- 
chaser in the falidity of his title. 

Bright y. Boyd, (6841-43) 1 Story 478; 2 Story 608; 
4 Fed, Cas, 127; Dharmados Kundu v. Amulaydha 
Riindu, 88 C.1119; 8 C. L. J. 616; 10 C. W. N. 769, 
followed. 

. Kandarpa Nath Ghose v. Jogendra Nath Bose, 12 C. 
L. J. 391; 6 Ind. Cas. 14l ; Nanjappa Geundan v. 
Peruma Goundan,932 M. 630; 4 Ind. Cas. 18; 19 
M. L. 5. 454; 6 M. L.T. 284 and Iw re Thakur Chander 
Paramenick, (1866) B. L. R. 595 (F. B.), referred to.e 


e An auction-purchaser in an execution-sale effected ' 


improvements after the making of &n application to 
set aside the decree on the ground of fraud. The 
fraud consisted in the non-service of notice and it 
was not alleged that the  auction-purchaser was 
aware of this. . > 

Held, that the principle of caveat emptor had 
imposed no application to the case, that there was 
no duty on the purchaser to make due inquiries 
regarding the regularity of the sale proceedings and 
that he was entitled on eviction to the Yglue of im- 
provements effected. . as l 

„Olgter dicta:—Seotion 51 of the Transfer of Property 
Ast is inapplicable to a purchaser at a Court-sale. 

AltWough it is well-settled that there is no cove- 
nant for title implied in a Court-sale, yet this means 
nothing more than that the sfiction-purchaser takes 
only the interest, in’ the’ property ‘sold which his 
judgment-debtore had 4n law at the time of the 
sale. Thes scope of the doli does nof extend 
to the consequences of defdbis or irregylarities in 
the proceedings leading up to the gple, which might 
wender it void or vcidable.. MATHUNSA JtowTHAN v. 
Arsa Bri 21 M. L. J. 969; 10 M. L. T. 373; (1911) 2 
M. W. N. 425 . 444 








. LI 
- Purchaser, suit by, for pos- 
session—Defendant pleading benafni wrchager for 
himself - Plawmtiff’s: right to recovér—Praud—Rule 


applicable. . 
"Where béth the plainiff and the defendant have 





- been parties to a fraud upon innocent third partie?, 


-the rule applicable is “let the estate lie where it 
falls A purchaser ata Court-sale cannot*recover 
the property from the defendant, who is in posses- 
e sion, when it is pred that the plaintiff was merely 
a divin, d for the defendant gnd not the real pur- 
chaser, and the benami transaction was free from 
fraud. . Tanasi Dacifs v. SHANKAR oce 18 


Bon. L. R. 1002 
e. 
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Sanad-— Construction of grant—Grant of share of 
revenue—Grant of soil 


Sanction to prosecute. Se CRIMINAL 
PROCEDURE Cons, s. 195. * 


——— — Application for transfer— 
. Affidavit sworn before another Magistrate ae 
in support —Evidence—ÜCompeteney of Magistrate 
to administer oath . 651' 


Sea Customs Act (VIII of 1878), S. 

. 79 —Cargo Boat Rules of the Rangoon Port, Rule 1 
—.License for cargo boats—' Plying’, meaning of— 
e Plying for landing and shipping of merchandise 
within the port". 

The word ‘ply’ in rule 1 of the Cargo Boat Rules of 
the Rangoon Port does nob necessarily mean to ply 
for hire, but i$ means to do an action repeatedly. The 
words inthe rule “cargo beats which ply for the 
landing and shipping merchandise within the port” 
need not be restricted in meaning to both landing 
and shipping merchandise within the port. They 
mean foats which ply for the landing, and boats which 
ply for shipping, pr both. Me Po Hra v. EMPEROR, 
4, BUR. L. T. 215 84 


Search —Person of the same locality 87 
— fee- Production of document 190 


Secondary evidence — Unstamped docu- 
ment i 127 

Self-defence. See Penat Cops, s. 97, 

Sentence—Enhancement—High Court—Jurisdie- 
tion—Practice — Power of District Magistrates te 


report case for enhancement—Üriminal Procedure 
Code (Act V of 1898), s. 439. 


A, sentemce shouki not be materially cision ké 








where a long time Mis elapsed since the decision f 
ihe Court below was passed. 

The High Court has jurisdiction to enhance a sen- 
tence, howsoever the case comes to its notice. It ig 
not necessary that Government shoufd instruct the 
Government Pleader to move the High Court to 
enhance a sentence. The District Magistrates can 
bring to the notice of the High Court cases of inade- 
quate sentence. EMPEROR v. Ropers DE SILVA, 13 
Bom L. R, 1185 980 


Servitude—Prescription—Right to retention of 
dam 884 

Settlement Estate purchaséd by Government 
at revenue sale—Settlement of taluk with talukdars, 
effect of 2 . 


Sind Frontier Regulation (III of 
1892) 656 
— — ——— (Act V of 1872), 


S. 3—Order executive — Magistrate not inferior 
Criminal Court~ Revision—High Court—Regulation 
not applicable to villages in Karachi Taluka outside 
Kohistan Mahal— Disérici." 


An orde» under section 3 of the Sind Frontier 
Regulation is an executive order; a Magistrate 
when proceeding under this section is not an inferior 
Criminal Court.. Conseqmently, bis order is not 
subject to the revisional jurisdiction of the High 
Court. 

In re Pandurang Shewrao, 12 Bom. L. R. 1029; 8 
Ind. Cas. Tal, followed, rs Š 
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Sind Frontier Regulation -oconcld. 


The Regulation has ho application to the villages 
in the Karachi Taluka outside the Kohistun Mahal. 
* Haviffe regard to the highly penal nature of the 
Regulat@n, it must be assumed, until the contrary 
¢s shown, that the disjricts to which it applies are 
definite, ascertainable areas. 

The word “District” does not mean a Collectorate 
but is merely equivalent to “Taluka.” IMPERATOR v. 
Jano, 5 S. L. R. 54 646 


— —-.-— S. TT | 656 
Small Cause Court—Judgment 740 


= ——.——.— Suit—Rent due to a landlord 
romised by tenant to bo paidto landlord's credi. 
tor 855 








x . : 
Suit for arrears of main. 
tenance under a covenant in a mortgage-deed 

















Suit for rent composed of 
cist and local and village cosses € 171 


Solicitor—Authority to represent client — tt 
terminates with judgment 780 
-Costs—Suit for dissolution of marri- 








age 

——— Lien— Discharge of Solicitor by client — 
Documents over which lien ewists —Inspection— Ad- 
ministration suits. 


The right to be exercised by a Solicitor claiming 
alien largely depends on the circumstances under 
* which he has ceased to act for bis client. The test 
is whether or not the Solicitor hag discharged himself 
E he has been dischargeel by his client; in 
otMer words, the question is whether tho solicitor has 
ceased to act for his client owing to any unjustifiable 
action of hisown or whether he has so ceased owing 
to the action of Mis client. 





The obligation on the Solicitor to give inspection of * 


and to produce documents in his possession over 
which he b&s a lien in an administration action is 
confined to-tnose cases where they are essential to 
the determination of those questions which. arise in, 
the normal administration proceedings, when the 
estate is being actually administered. 

Boughten v. Boughten, (1883) 23 Ch D. 169; In re 
Capital Pure Insurance Association, (1883) 24 Ch. D. 
408; 53 L. J. Ch. 71; 49 L. 4. 6979 32 W. R. 200, 
followed. AYESHABAI v. AnuED Essa, 13 Bom. L. R. 
670 | 3 
Specific performance—Right of some 

lessees to enforce entire contract 850 











-— Vendor and, purchaser— 
Vendor's title doubtful—Suit oot mambainable 


813 

Specific Relief Act (I of of 1277), s. 

C — Possession through tenant—Possession by co- 
owner of defined, parcels. 


Specific portions of suryey numbers amount to 
immoveable property within the meaning of section 
9 of the Specific Relief Act. Consequently, a snib 
under the section is maintainable by co-owners who 
were in possession df specific oortions of,the survey 
numbers on account of their shfre. 


^ 2 é > 


Specific Relief Act—contd. x 


c 

Section 9 applies to the constructive possession of 
a landlord, Consequerftly, a langllord holding posses- 
sion of property through a tenant, cat bring a suit 
if his tenast is dispossessed by nethird party, 

Jagannatha Charry v. Rama Rayer, 28 M. 288, fol- 
lowed. SAHIBRAKHIO v, JUMROMAL SAHSANOMAL, 5 B. 
L. R. 42 190 &. 


Sie, 18 693 


——— —— —— ————— —— S. 21 (a)—Agreement to 
pay money by instalments whether can be specifically 
enforced—Adequate mongy compensation, * 





d 
An agreement to pay money by instalments tanno® 
be specifically enforced and compensation in money 
for nan-porforinanca of such agreement is an adequate? 
relief, HUKUM SINGH v. JBUNNI Lat, 8 A. L. J. 282 
. 





2 952 

—— -—————8$.42* " 80 
AL ————— $. 42—No injury—8uit 
nob maintainabfe 176 





—————— S. 42, proviso — 
Possessibn with tenants willing to pay rent to law- 
ful manager—Suit for declaratidh and injunction 

*449 

——— —— S., 42—Suit for feclara- 
tion—Plaintiff in possession at date of swit-- Right ef 

defendant to possession under order of Cowrt—Main- 

tasnability of sutt— Criminal Procedure. Code (Act V 

of 1898), s. 146. . 


On the date of his sait, the plaintiff was in posses- 
sion of the property in suit under an order of the 
Magistrate under section 146, Criminal Procedure 
Code. That order was set aside by the High Court 
which directed possession to be delivered to defendant. 
Before defendant could obtain possession, plaintiff 
br€ught this suit@or a qeolaration of his title: 

Held, that the plaintiff was entitled to sue er a 
declaration of title to the property without joining a 
prayer for possession. be 

Raj Narain Dass v. Shama Nando Dass Chowdhury, 
26 C. 845; 4 C. W. N. 168; and Narayanan Chetty v. 
Kannamai Schi, 28 M. 38& distinguished. Manarya 
Pinar v. TIRUMALAPRRUMADL Pattar *10 MAL. T. 277; 
21 M, L. J. 1022; EE E M. W.N.461 170 


` . . 
— te S. 42—Suit for mere de- 
claration—Scrangble for possession and no effective 
ouster of plaintiff. $ . 


e. 

Where in a joint holding ib is nob proved that the 
defendant has aoWected more than his share of the 
rents of the village, there is no effective ouster of 
tho plaintiff, even if the defendant has taken 
muchilikas from persons who are admittedly, the 
tanants of both parties, there is only a scramble for 
possession; and, ther@fore, the plaintifi’s suit for mere 
declaration is maintainable. . 

Chinnamal v. Varadarajulu, 15 M. 807, followed. , 
BovANAPALLI v. PorHAPALLI, (1011) 2 M. W.N. Bie 

e 


, = 
——— eda s. 546 635. 
L-—s.55 459, 635 
— —— — —— —— — Sa 56— Injunction, when 
should be granted—Actual invasion of right— Future 
intasion intended —Ngture of evidence—Discretion— 
Damages — Practice —Talukdogi estate—Partition suit ` 














a MÀ ear — ee terrane —— 





Vol. KIH 
vs . 


Specific Relief Act—concla. 


‘eq Suit for injunction by usufructuary alortgagees of 
“share. * 


Where an agtual ifvasion of. a legal right has taken 
place and other circumstances of the case show that 
the invasion is likely"to continue, the proper remedy 
in such a case is by injunction as laid down in section 
56 of the Specific Relief Act. To'say thatthe plaintiff 
eughtto sue for damages every time that the right is 
invaded is to drive him to a multiplicity of suits, 

Apaji Patil v. Apa, 4 Bom. L. R. 534; 26 B. 735, 


e followed. 


In a sut for permanent injunction, it is not neces- 
sary thgt any positive evideftce should be led by the 
eaint for the purpose of showing that the defend- 
ant intended invading the rights ‘fol the subsequent 
@earsalso. Thatis a question which can be éeter- 
mined on the probabilitics of the case, the surrountling 
circumstances, and by theslight of the conduct of the 
defendanj in thee actual obstruction which he has 
caused in one year and with reference to the attitude 
which he has adopted inthe suit. œ 

The Court has jurisdiction to give damages where 
relief by way of injunction only is sought but the 
right to it is not proved. 

-Kaliandas v. Tul#das, Bom. L. R. 459; 23 B. 786, 
followed, 

Wheme the plaintiffs have been in receipt of their® 
sare of the produce of a Talutdari estate as usu- 
fructuary mortgagees for several years, and they have 
been enjoying the property as tenants in common, a 
suitfor a permanent injunction to restrain the defen- 
dant from obstructing them in the enjoyment of their 
right as such mortgagees is nota suit for partition 
buta declaration of the right which the plaintiffs 
have as usufructuary mortgagees. Bar SAMRAT v. 
SARDARSANG HAMABHAT, 18 Box. L, R. 905 381 


Stamp Act (II of 1899), s. £ (15)— 
“ Final order,” meaning of—final fecree or order n 
exacution. 


eWinal order" in’section 2, clause 16 of the Stamp 
Act cawnot be read to mean final decree. 

It applies'to some order.of the Civil Court passed 
in execution. SESHACHALAM PILLAI v. AL w 4 CHETTY, 
(1911) 2 M. W.N.515 , * 76 


— — s, 200 5f-Final. order effecting 
partition * “Instrument of gprtition”—,Constntedec- 
ree allotting properties to several parties —Civil Proce- 
dure Code (Act XIV of 1882), s. 268—Parsition suit 


*—Finalgrder when to be passed. 


A decree passed on a razinamah , Whigh allots speci- 
fic properties to the several parties and directs other 
parties to deliver up possession, an@ also provides 
for the execution of a sale-deed and @ ledse of* cer- 
lain property, is “a ‘final order’ in the suit effecting 
pattition and is chargeable withaeduty as an instru. 
ment of partition. = 

- Balaram Budharam Marvadi v. Ramkrishna, 29 B. 
865, followed. 

Sesgichalam Pillai v. Atwar Chetty, (1911) 2 M. W. 
* N. 515; 12 Ind. Ca, 769, dissented from. 

a- Such a consent dree can alsQ be looked upon as 
an instrumegt whereby the co-qiners have agreed 
to divide property in severalty. 

To make an order chargeable under seotion 2 (15) 
of the Stamp Act, it must effeot an actual division. 

° 
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Stamp Act—concld. 


A final order allotting spegjfied property to each 
co-sharer shonld be passed on y after the Court has 
determined the share of each. 

Jatindra v. Bejoy, 32 C. 483, followed. 

Further proceedings on such a final oler will 
merely lie for delivery of possession. 

Such a final order is analogous to one passed by 
the Collector under section 265 of the old Civil Peo- 
cedure Code. THIRUVENGADATHAN AIYA v. MANGAYYA, 
(1911) 2 M. W. N. 536 


Statutory powers, exercise of, by Munici- , 
pality 884 
Stay of execution Appeal 745 


Stay of criminal proceedings—Ciril 
and Criminal proceedings started together 99I 


Step-in-aid'of execution. See Limita- 
TION Act, 1908, Sca. I, ART, 182. 


Strfdhnam. See Hixov Law. 


Succession &ertificate-Share of debt— 
* Succession Certificate Act (VII of 1889), s. 4. 


If a deceased personhas left more than one heir, 
any one of them may apply for a Succession Cer- 
tificate in respect of the share ofa debt, recover- 
able by him; he can even apply ‘for a certificate 
for a part only of his share of the debi. 

Ghafur Khan v. Kalandari Begam,33 A. 327; 9 Ind. 
Cas. 127; 8 A. L. J. 79; dissented from. Monamep 
ABDUL Hassan v. SITARIFAN, 16 U. W. N. 281. 593 


Succession Certificate Act (VII of , 
1889), S. 4— Share of debt 593 


—— s- è SS: 19, 26—0Order w 
Afunsif specially invested with function oy Distrat 
Court —Appeal from such order— Forum-—Jurisdic- 
tion. 








An appeal from an order of a Munsif, specially om- 
powered to aot under section 26 of the Succession 
Certificate Act, VII of 1889, will lie to the District 
Judge. The Court of Small Causes oreany other 
Court subordinate to the District Court "has no 
jurisdiction to hear such an appeal Humax Bini v. 
Hincan BIBI, 8 A. L. J. 1300 926 


—— — ——- s. 26 926 


e 
— —e.— — —— 8. 26 — Appeal — Or de 
granting ceri tificate on fur nishig security. 





. Under section 26 of the Succession Certificate Act 
an appeal lies from an order passed under the Act, 


. granting a certificate to one of the several contest- 


T 


ing claimants on the condition of his furnishing 
secprity. 

Bai Devkore v. Lalchand Jivandas, 19 B. 790, Bhag- 
wani v. Mant Lal, 13 A. 214, explained and dis. 
tinguished. Bar NANDKORE v. MAGANLAL, 13 Box. L. 
R.1208 |, 921 


Sudder Court proceedings value as 
precedents—Practice. 


The proceedings of the Sudder Court, Madras, have 
always been treated as authoritative and may be 
relied om in the absence of precedents. AcHUTIA 
Menon v. SANKARAN NAIR. (1911) QM. W. N. 529; 22 


M. L. J. 118 . . 1007 
A" e 
. 9 . 
s IN . ^. 


e . 
4120 
Sufficient Cause. See LIMITATION ACT, s. 5. 


D 

Summary cess -Xnjoyment adverse~ Unin- 

s terrypted enjoyment for more than twelve years— 
Objection on the ground of Ne 


*Summ ons, servic of. See Civin PROCEDURE 
Cops, 1908, 0. V : 420 


Surety-Dbond for performance Of decree or res- 
titution of property— Suit to enforce surety’s liabili- 
ty is maintainable—Practice 


* Suretyshi p—Consideration—Forbeqrance to sue 
at defendant's request. 


The defendant requested the plaintiff, by letter, 
to grant a debtor time for the payment of his debt, 
and undertook to re-pay the debt himself. In con- 
sequence, the plaintiff did not sud* the debtor until 
after the expiry of the time allowed: 

Held,that there was forbearance to sue hy the 
plaintiff so as to constitute a sufficient consideration 
to support defendant's promise anè make him liable 
as a surety. Vira SADASIVA RAJENDRA UDAYAR BAHA- 
DUR v. RAMACHANDRA Rasa, (1911) 2 M. W. N, 145 


26 
Survival of personal right 716, 720 
Talukdar's right to house left by Ine 


Tarwad. See MALABAR Law AND USAGE. 


Tender must be unconditional and for ascertain 


ed sum 
Theft. See Pewar Cone, ss. 879, 278. 
LÀ 


— ———— Possession—Finding of stolen property in 

wifes house— Responsibility ofehusbande not living 

Vere at the time— Lapse of four months after theft — 
4 penal Qode (Act XLV of 1860), ss. 379, 411. 


Where sundry articles of stolen property wero 
traced to the bends of the accused four months after 
theft: 

Held, that the lapse of time was such that from no” 
point of view coulda conviction fora more serious 
offence tha under section 411, Indian Penal Code, be 
. uplield. 

The accused cannot be held to be responsible for 
the possession of articles found in his wife’s house 
when he is not living there at the time of the search, 
afdhis wife and Ser peopleare noton good terms 
with him. DusrHoo QULAM, In re, 10"M. L. T. 237 

* . 525 
Theka Jama-Limitation—Date of commence- 
ment 804 


e TOrt—Suit against Talukdari Settlement Officer. for 
illegal recovery of cess— Right of action does not survive 

— Limitation Act (XV of 1877), Sch. IT, art. 344—?m- 

moveable property, interest in—Sumigary cess —En- 

joyment aduerse—Uninterrypted enjoyment for mere 
than twelve years —Objection on the ground of ilie- 

gality —Time-bar. . 

A suit to recover damages forcertain alleged wrong- 
ful acts performed by a Jalukdari Settlement Offi- 
cer in the recovery of certain cesses alleged to be due 
from the plaintiff, is a personal action. No liability 
under the action descends from the particular officer, 
upon whom tort ig charged, to his successor in the 
Talukdari Settlement Office. : è 

“A right to levy Summary cess, whether it originates 
in agreoment or in unlawful exaction, is an interest 
* 


INDIAN CASES.” 


* hou 


Tort—céncld. 


in immoveable property within the meaning of 
Article 144, Schedule II of the Limitation Act, 1877. 
The enjpyment of this right py the persóns cliim- 
ing it, whether that enjoyment takes the form of 
commuted money payment or goes the length of ac- 


tual enjoyment of so much of the immoveable property, 44 


is, for purposes of limitation, plainly adverse to th8 
person owning the remaining interest in immoveable 
property. 


The uninterrupted enjoyment of this righ$ for more e 


than the statutory period of twelve yesws renders 
the right unimpeachatfe. After that peried, any 
claim to resist fbe levy of Summary cegs, 8n th® 
ground that it is illegal both in its origin and in it 
contjAuance, is inc@nirovertibly time-barred. Ran- 
MALSINGJI v. MAHASHANKaR, 13 Box. L, R. 1047 716 


Transfer of case." See Cefinan PROCEDURE 
Cook, s. 526. . 
Transfer of property, how effected? 109 
Transfer of Property Act (IV of 
1882), s. 3 693 





> SS. 3, 54—Immoveadle 
property—Standing timber—Tr&s for cutting and 
converting into charcoal—Moveable propertyt— Civil 
Procedure Code (Act XIV of 1882), s. 48— fause of 
action— Splitting of cause of action —Swit for possa- 
sion— Conversion of trees before institution of suit 
—Compensation not claimed in first suit —Subsequent 
suit for damages for conversion barred. E 
A contract to cut trees of all kinds excepting such 
trees as produce fruit or other forest produce for the 
manufacture of charcoal is not a contract for the 
transfer of an interest in immoveable property. 
Trees, other than fruit trees, or other forest pro- 
dnce are sganding timber within the meaning of the 
Twansfer of Property Act and are, consequently, not 
immoyeable property bf only moveable property. 
Marshall v. Green, (1875) 1 C. P. D. 35; 45 L.€, C. 
P. 158738 L. T. 404; 24 W. R. 175; Mathura Das ev, 
Jadubir Thapa, 28 A. 277; A. W. N. (1906) 4; 8 A. L, 
J, 188, followed. e d 
Seeni Chettiar v. Santhanathan Chettiar, £0 M? 58, 
distinguished. E Pes . 
In 1904, A. “angles” keni the co-ewnerg of 15/16ths 


Share of¢two jungles tf cut down and convert into 
charcoal trees of certaif descriptions, In 1905, 4. and 
his vendorg sued éhe owner of 1/16th share as well as 
his purchaser for possesgion by partition of, 15/16the 
share in the jungles by separating the share of the 
defendants. Qn, 17th January 1908, g decree for 
possession was passed in favour of the plaintiffs. On 
15th October 1908, A. brought this suit against the 
same tlefendfant$ to recover damages,for converting 
into charcoal the standing trees that stood M his 
share. It was found that the conversion complained 
af had occurred before the “institution ofthe former 
suit and that A. knew of it: 

Held, that the present suit was barred under* 
section 48 of the Civil Proceflure Code, 1882. Ss A. 
had contracted for andacquired thegfght to the stand- 
ing timber on 15/16ths share and that had already e 
been wrongfully converted by the defendghts at the 
time of the first suit, A. was pound to claim cotn- 
pensation in the former snitand could not again sue 
for damages as if afresh cause of action had arisen, 
ALISAHEB BABA DIWAKAR v. MOHIDIN SADIK Patib, 
18 Box. L. R. 874 . E: 379 


e . 


~ 


4 *. 
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Transfer of Property Act—contd. Transfer of Property Act—oontd. 
os. 693 Bulmer v. Hunter, 38 L. J Oh. 543; L. R. 8 Eq. 45; 


— — + $s. 41, 123—Reistra- 
tion combulswy for a gift to be falid—Ostensible 
owner-—Inquiry 9 be made by the mortgagee. 





Where one of four brotheys mortgages a house 
whioh is the joint property of all the brothers, the 
mortgage is valid only in respect of the share of the 
mortgagor who has the power to mortgage only his 
share in the property. 


Mawthg Tha Nu v. Maung Kya Zan, 
followe . ~ 


Sfotign 41 of the Transfer of Property cannot 
apply in a case, such as this, whêre the mortgagees 
could have ascertained on the slightest inqdíry that 
the property belonged eto the mortgagor as well 
as to his other brothers Maune Po THAN v. Ma Ox 
Bwix, à Bor. L.*T. 143 858 


S. 43, 63 


2 L. B. R. 167, 





——— ———— —— yD M appleby to o 


Oourt sales i 








—$- ——- S. 52 —Lis pendens— 
Repiew application, effect of —Laches. 


On*19th May 1905, appellant sued A. and B, hts 
emortgagors, for a mortgage-deoree on certain lands. 
On 13th June 1905 the Court, through an oversight, 
granted u money-decree only. On 24th July 1906, 
appellant applied for a review and on 7th September 
. 1905 the Court amended the decree by changing the 
. money-decree into a mortgage-decree. 

In the interval, on 3rd August 1905, A. and B., 
appellant’s mortgagors, sold the Jands to the re- 
spondent. Appellant sued the respondent to have 
this sale set aside under the provisions ef section 52 
of the Transfer of Property Act: a . . 

Held, that though section $2 had not been extended 
to tho Pegu District, the equitable principles contain- 
edin it might be followed as the basis for a decision in 
acco@dance with justice, equity and good conscience. 

Held, that even if the application for review were 
hefi to re-open tha lis pendens, the applipant was not 
entitled to the benefiteof fhe gright, as he was clearly e 
guilty offachesin nob progecuting his proceedings 
actively and without romiespn. “Ib was open to him, 
to apply for a review as'soon as he knew thata 
money decree waa passed or to fite an appeal within . 

«one month, but he did no£hirg from 13th June to 
24th J diy 1905. Nacapra Crerry v. Mauna Po Gwe, 
4 Bor. L. T. 140 b 


* 
S. D3S-s Fraudulent trans- 
fer—Alienation for consideration—Alienee aeting in 
od faith-*-Fraudulent intention of the judgment- 
. Tato? alone, nof sufficient. 











.' A charge was créated by a debtor on ivo 
of his houses in favour of his son's wife to secure 
her maintenance under an ante-nuptial agreement. 

@he charge was attabked as void under section 53 
of the Transferi Property Act. «The evidence showed 
b fraudulent intention, on theepart of the judgment- 
debtor, tg defeat his creditorsebut there was no proof 

:. that the son's wife was aware of or participated in 
. the fraudulent intention: 

Held, that, in the circumstances, the deed could 

not be deflared void. ° 

5 e. 


. 
* 


< Tes * 7 
* > » 


20 L. T. 942, relied upon. NAWAB HASSAN ABBAS ÁLI 








KHAN v. RAZIA BEGAM > 
-——— — S. 54 e 375 
—— —— —— —— —— s. 55 (d)— Transfer of 
mortgage 78 








e 
TE — S, 59—Transfer of Pro- 
perty Amendmeni det {VI of 1904) —Change. effected 
in s. 59—Mortgages where the amount secured is less 
than Rs. 100—Necessity of registration in simpbe 
mortgages for less than a hundred. 


In a case of a simple mortgage made after January 
1st, 1905, the mortgage instrument must be registered 
whatever the amount of mortgage-money may bo. 
An unregisteral instrument would be invalid. Ma 
Sawe Bya v. OHAWARI Morv,4 Bur. L. T. 210 25 


——— — ————— S. 59 — Morigage-deed — 
Åttestation by person not party to transaction but in- 
terested in mongy advanced, 


A person who is not himself a party toa mortgage 
but who is interested in the money advanced can 
validly attest the deed of mortgage. . 

Seal v. Claridge, (1881) 7 Q. B. D. 516, 50 L. J. Q B. 
315; 44 L, T. 501; 29 W. R. 598; Freshfield v. Reed, 


(1842) 9 M. and W. 404, Wickham v. Marquis of Bath, 


(1865) L. R. 1 Eq. 17 at p. 25, relied upon. BALE 
Ravst GHARAT v. GOPAL GANGADHAR DHABERE, Ber 


L. R. 944 
—— s. 82 182 


—— —— S, 85 — Civil. Procedure 
Code (Act V of 1908), O. XXXIV, r. 1 —Mortgage suit 
—Part§—Perso€ interested in equity of redemjfion 
—Omission to join him as party—Right of redempgion 
mot destroyed. 

Where a mortgagee plaintiff has, with or without 
notice of the existence of the righ? of a person in- 
terested in the equity of redemption, omitted to join 
him asa party defendant, the person omitted is en- 
titled, notwithstanding æ decree, sale aad purchase, 
otherwise regular, to exercise his right of redemption 














in any proceeding properly framed for the purpose or* 


sei it up in defence whenever his title is songht to be 
ignored or assailed. 

Ranga Sawmy v. Komarammal, 26 M. 484; and San. 
kana v. Virugakshapa, T B. 146, relied upon, 

Ramasamayyan v. Virasami, 21 M. 222 at p. 225; and 
obiter dictum in “Ram Taran Goswami v. Rameswur 
Malia, 11 C. W. N. 1078, not followed. Bangsa Das 
9. GENALAL JHA 155 


998 


— — — SS. 92, 93—Mortgage 
—Redemptjon decree —Mortgagee and mortgagor's 
application for execufion--Conditional judgment — 
Non-fulfilment —Waiver— Application for redemption 
—Decrees under the Transfer of Property Act —Mort- 
gagee's failure—Redemption suit—Dismissal—Deli- 
berate omission —Decree for vedempiion —No second 
suit —Mortgages in Indfa and England —Similarity. 








Although section 93 of the Transfer of Property 
Act deals only with a mortgagee’s application for an 
order for sale, there can be no objection toa mort- 
gagor applying for execütion under section 02 nnd 
obtaining an order for sale. 


“INDIAN 


Transfer-of Property Act-condà: - 


1128 ° 


. 
Dictum of Bhashyam Aiyangar, J., in Vedapurati v. 


Vallaba Valiba Raja, 25 M. 300, followed. 
< Vallabha Palia Raja v. Tedapuratti, 19 M. 40, not 
followed, " 


."The rule that a. persén obtaining a judgment on 
condition and not fulfilling it should be held to have 
waiwed the judgment, cannot be applied to decrees 
for redemption under the Transfer of Property Act. 

The Transfer of Property Act has deliberately omitted 
to provide that a suit for redemption should be dise 
Yhissed where the mortgagor fails to pay the mort- 
gage amount, 

The mortgagor after obtaining a deoree for re- 
demption cannot institute a Second suit for the’ same 
purpose. 

Mortgages in India, exceptof the class called English 
mor teages, are not regarded as similar, in all respects, 
to mortgages in England. GoviNDA TARAGAN v. 
Verran, (1911) 2 M. W. N. 323; 10 M. L. T. utr 


M. D. J. 941 ` 
————— — — S: 93 432, 993* 
———— ——— —— — S. 108 I 
——— — — — —— Sa 107 723 
——< ————— — — S, I I I (d) — Mergere— 


Lessor and lessee— Perpetual lease of land—Mortt 


gage of land in favour of lessee—Suspension of lessee's 
rights —Mortgage set aside— Revival of lessee's rights. 


Where A, takes, on one and the same day, a perpe- 
tual lease of certain khudkasht fields appertaining to 
*» proprietary share ina village-and also a mortgage 
of the proprietary rights in, “the share, the tenant- 
rig&t in the fields leased to A, is n&} permatently af. 
feged by the mortgage. It merely remains dormant 
or in suspension so long asthe transaction of mort- 
gage remains good. As soon as there is redemption 
or the mortgage transaction is otherwise set aside, 
the parties revert to their position as lessor and lessee. 
There is in such a case no mergor of the tenant-right 

in the mortgage-right. 
Bajw v. Bhaglu, No. 162 Digest of Civil Rulings 
e issued in 1877; Musammat Uma v. Hamir Singh, No. 
236 Digestof Civil Rulings issued in 1877; Govind v.* 
Sakharam, 8 C. P. L. R, 61 at p. 62; Dwarka Pershad 


“6. 


"CASES. 


e. ». | vi 
TrespaSs-éndd. AU USE por 
that. neither plaintiff, note flofendant had title to the 


property, and that plaintiff, thoug? he wag originally 
in possession, Was not in possession at the date of suit 


and for somé. years prior thereto, fo as to give hima - 


title by prescription: 
Held, that the suit should be dismissed. 
When the plaintiff ceased to be in possession, the 


legal possession reverted to the true owner, whoever ' 


he might be, and the plaintiff could ro longer claim 
to recover on the ground of his previous possession. : 

Secretary of State for India v. Krishnamong Gupta, 
29 C. 518, referred to. 9PENKATACHELLA IYENQAR.v. 
CHINNA GoUNDON, 20 M. L. T, 482 ; (1911) 2 M. W. N. 
460 83 
iJ 


—_— Bnorodthment on plaintiffs wall —Ab- 
sence of proof of damage-€Injunction, eight to—De 


minimus non curat lex— pecific lief ee (I of 
1877), ss. 54, 55. ” 


Where it was fpund- that deferdant~ encroached 
on plaintiff's wall but the plaintiff was not able to 
prove any particular damage: 

Held, Pef Phillips, J., that plaintiff was‘ not ea- 

titled to n mandatory, injunction; but only to some 
damages. . 
* Though a plaintif is generally entitled 46 in- 
junction in addition to damages in à case of tres. 
pass on his immoveable property, yet where he 
has not proved the extent of the encroachment 
or that he has suffered any material injury, an in- 
junction should be refused. 

Gaskin v. Balls, L. R. 13 Ch. D. 824; 28 W. R. 552, 
distinguished. 

Shamnugar Jute — Factory Co. v. Ram  Narain 
Chatterjee, 14 C. 189 and Benode Coomaree Dossee v. 
Soudaminey Dassee, 16 C. 252, referred to. 

Rer Abdus him, J.— 

Though an injunction A a remedy in equity that 
‘can be-granted or refused at the Court’s disdve- 





* tion, in a case -of continuous trespass on plaintiff 


immoyeable property amounting to an ouster wf the 
plaintiff from the land encroached upon and plain. 
tiff has no} been guilty “of laches, the plaintiff would 
be entitled to ejéctmept wf defendant and manda- 
tory injunction in additi nto damaggs, even though 


v. Tulse Ram, 10 C. P; L. R. 103, Kallu v. Diwan, 24 , *here-wag, no material ids suffered by hig. 


“A. 487; Burton v. Barclay, 9 L. J. (o. 8.) C. P. 231 ab 
p. 239; 7 Bing. 745; 5 M. & P. 785; Thomas v. Thomas, < 
4l R. R. 678 at p. 684; 2 Cer. M. & R. 34—41; 1 
Gale, 61; 5 Tyr. 804; 4 L. J. (x. s.) Ex. 179; Ingle v. 
Vaughan Jenkins, 69 L. J. Ch. 618 at p. 619; 2 Ch. 
'868; 48 W. R. 684; 83 L. T. 155, relied upon. KASHI 
4 DURGA, 7 N. L. R. 154. - 34 


—- sS. 123 — Registration 
compulsory for validity of a gift " 858 


Transfer of Property Amendment 
Act (VI of 1904)—Change effected in s e 








Transfer of shares ina company—Conflict 
between two claimants—Rriority 581 


TrespasSS—Entry of joint owner on joint land 
with intent to commil wrong 300 








Ejectgwnt—Plaintiff's title — Previous 


| possession of plaintiff. è . 
Where, in a suit to eject & trespasser, it was found 
e . 
* . 
. 9,» 


An “Appejlate Court Which finds that there was 
some encroachmegt on plaintiff’s land, is bound to 
find the leaSt extent of tho encroachment, if it could, 
‘not finc the actual expent of the encr oachm@nt. 

. The maxim deminimus non curat lex bas no aps 
plication to the” faw'of trespass. 

Benode Coomaree Dossee v. Souda 'niney Dossee, 16 
C. 252% and eBayson v. Deane, 22 M. 251, considered. 
-SoMASUNDRAM CHETTY v. Bar, 1Q M.'L. T. 473% 22 
M. L.J. 62 é . 635 


— Suit for use * and occupation —Mesne 
profits—Maintainability of suit. 


n 








A suit fbr use and occupation will lie only in sei 
‘of a real or implied fenancy under the plaintiff, 

Tew v. Jones, 13 M. & W. 12; 14 IPJ. Ex. 49, re- 
‘ferred to. 

, Quere:—Whether sudh a claim can be d stainablo 
as for mesne profits from a tresfasser and whether 
such aclaim cannot be made except in a suit for 
ejecbment? CHINNA JOWAYA v.e VERUPAT® VENKATA- 
BUBBIAH - . ^. 

. 


s . 


Vol, KWJ ; 


Trespasser on Mortgagee — Effect on 
_ portgagor’s right . 362 


Trust. See MUHAMMADAN LAW —WAXF. 


Muhpmmadan Law —Shiah—Khojas of Bom- 
bay— Limitation—[rust-deed found to tg invalid— 
. Adverse possession of trustees against settlor or his 
heirs—Resultant trusts, nature and effect of —Cestui 
.e que trust—Limitation Act (IX of 1908), s. 10—Gift 
— Power of revocation—Essentials of gift—Delivery of 
possession—Gift in fulure—Grt of vested or contin- 
gent remainder --Irrevocable gijt— Return by donee— 
“ Within the prohibited degree of relationship'—QGift 
contingent on condition—-Waqi—Creation of waqf 
with private gifts—Validity of a waqf created after 
€ ifé-estate-—Essentials of valid wagi—Local usage of 
khojas— Will, power of-—Equity—Power of Court to 
aid defective power — Techn®ality, effect of Con- 
struction of, deed — Will ar gift—Estoppel—Res judi- 
cata—Distinctgon——Civl Procedure Code (Act V of 
1908} 5.11, * 


Under the English Law, where what purports to be 
a trust-deed turns out to be entirely void and, there- 
fore, not to have passed the legal estate, the position 
of, those, who took possession, believing*themselves 
to be trustees butgnot in law real trustees, necessarily 
assuyies the character of possession by trespass and 
is, therefore, from its inception in law adverse agains’ 
all the world. Where, howeyer, the trust-deed in itself” 
is good and valid to the extent of passing the legal 
estate but the trusts declared are in themselves 
wholly or partially bad, then there is a resultant trust 
over to the author of the trust and the possession of 
the trustees, whatever they may think of it and 
however they may intend to use it for the purpose of 
carrying out the bad trusts, cannot in law be adverse 
to the cestut que trust, that is to say, the grantor. 

Churcher v Martin, (1889) 42 Ch. D. 312; 55 L.J. 
Ch. 586; 61 L. T. 113; 37 W. R. 682; In r Lacy, (1899) 
2 Ch. 149; 68 L. J, Ch. 488; 80 L, $ 706; 47 W. R. 
60i, explained and discussed. 





* Where the ultimate resultant trust which is to ° 


Sprigg back to the settlor is consistent with tke dis- 
charge of. the declared trust, then it may by loose use 
of Janguage be said to be express on the face of the 
deed, but where tfe extinction ot failute of all the 
intended, trast’ is & condition precedent to the 
Tosultanit, trust coming bipes then tho latter is 


clearly a true resultant trust and ca»nqt be®%aid to* 


be express on the face of the deed, 

Lister v. Pickford, (1865) 34 Beav. 576;°6 N. R. 243; 
"^34 L. Je Ch. 682; 11 Jur. (s. s.) 649; 12 L. T. 587; 18 
W. R. 827; Salter v. Cavanagh, (18889 1 Dr. & Wal. 
668, referred to. cane 

. The possession of the trustee is always that of the 
restui que trust, and, therefore, whem declured trusts 
faijand there*isa resultant trust over to the settlor, 
ethe trustee is really holding foy the settlor, however 
he may think or wisheto be holding as trustee for 
trasts which'have failed in the eye of the law. So long 
as the trustee retains and professes-to retain the 
a of a good and legal trustee, he’s holding 
th® legal estategas stake-holder, for two claimants, 
he intended ben@ficiaries of the declared trusts which 
have fajled and the resultgnt trustee, that is, the 
settlor. 9 c ° 

` "Where a trust is® express, then, even though the 
esi ui que trust chooses to put up with the acts of a 
trustee aril to take np steps Wo recover the trust pro- 
B - e ? 


. 
. 
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perty for more than 12 yearsgyet he shall never bo 
barred when he does so choose to pursuo and 
endeavour to recover it. But whero the ewlation® 
between the trustee and the cestui que os are nob 
express but have arisen by jmplication of law oulye 
then if the trustee assumes an adverse attitude 
towards his cestui que trust, the latter must seek his 
remedy within a period of 12 years. * 

The adverse possession of the resultant trustoe does 
not commence until there has been some material 
@hange referable to his knowledge of his changed, 
relations and unmistakably adverse to his real cestui 
que trust. ; 

Section 10 of the Limitation Act cannot be extend- 
ed to cases of resultant, implied or constructivo 
trusts. 

KherodemoneyDossee v. Doorgamoney, 4 O. 456; 
9 C. L. R. 112; 3 C. L. R. 315, explained and discussed. 

The question of limitation can only arise in the 
event of the trusts or some of them being bad. Limi- 
tation as against gi resultant trustee cannot be con- 

idered to have commenced to run until the question 
whether or not the declared trusts were good or bad 
has been decided. When the relation of resultant 
trustee and cestui que trust has been established, it 
would of necessity go back to the moment when any 
or*all of the declared trusts failed. 

* .Solong asa trustee occupies the position of a 
trustee as soon asdeclared trusts failed and there is 
a resultant trust in favour of the settlor, the trustee’s 
possession is essentially that of his cestui que trust and 
can only be changed into adverse possession by a 


conscious and deliberate act;that is to say, that he* 


must repudiate all intention of holding for the result- 
ant cest que truspand he must assert his intentiorfof 
continuing to apply the trust fund to uses which (he 
Court has declared or which are known to have failed. 

Maulvi Saiyid Muhammad v. Razia Bibi, 32 I. A. 
86: 9 C. W. N. 625; 2 C. L. J.. 7g 2A. L.J. 613; 
27 A. 820; 15 M. L. J. 261, explained and relied upon. 

Where a person occupies the positions of the donor, 
the trustee aswell asthe donee, noact of his done 
merely in his capacity asthe donor an affect the 


adverse possession of property held by him as trustee.e 


Tt is doubtful whether, carrying the fictions of law 
to their utmost legitimate length, a man can be said 
to be a trespasser on himself, 

Estoppel and res judicata ar entirely disfnct. 

, Res judicatd*precludes a man averring the samething 
twice over in sugcessiyp litigations, while estoppel 
prevents him saying one thing at one time and the 
opposite at another. 

. À Muhammadan may devote his property in 
wagf and yet reserve to himself and his descendani& 
ip a very indefinite manner the usufruct of the pro. 
perty. An instrument which is really a declaration 
of wagf would not necessarily be invalid because the 
wagf is postponed to a lêfe enjoyment of the donor. 

Jainabai v. R. D. Sethna, 12 Bom. L. R. 841; 6 Ind. 
Cas. 515, Considered and discussed. 

The general rule of Muhammadan Law is that the 
power. of revocation is inherent in the donor of every 
gift. Where, however, the re to particular 
persons or where th i 
donees any Lu 








irrevoc. 
instrus 
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Jainabai v. R. D. Bethea, 12 Bom. L. R. 841; 6 Ind. 
Cas. 518, re-considered, 

e Whergea gift is conditioned by a power restrict- 
ing nliengtion, the gift is absolute and the condition is 

id. » 

A gift to the donor himself for his life and then 
overto others cannot be reconciled with any re- 
cogftized principle of Muhammadan Law of Gift and 
must necessarily, therefore, so far as the remoter 
donees are concerned, be bad ab initio. 

A vested remainder, in the strictest sense of the 

nglish words, and a fortiori a contingent remainder, 
cannot by any stretch of ingenuity be made th: subject 
of a valid Muhammadan gift, because no man can 
give possession in presenti of that which he may never 
come into possession atall. It is of the essence of a 
Muhammadan gift inter vivos that tfte donor should 
divest himself of the actual possession of the thing 
given and transfer it to the’ donee, and if the 
donee does not take physical possession of it at the 
time of making the gift, then unti} he does, the gift 
is revocable. ® 

Under Muhammadan law, a man making a gift 
inter vivos cannot give an estate first to himself and 
then to A. for life and then to B. absolutely. 

Jainabai v. R. D. Sethna, 12 Bom, L, R. 343; 6 Ind. 
Cas. 513, followed. i 

Umes Chander Sircar v, Musammat Zahur, 17 Y. A. 
£01; 18 C. 164 and Banoo Begum v. Mir Abed Ali, 9 
Bom. L, R, 1152, explained, discussed and commented 
upon. : 

Although it is an undoubted rule of Muhammadan 
e Law that where a donor makes a gift and accepts 
in exchange something, whether that something be 
independent of or part of the orig%al_ gift, then the 
x os the gift is irrevocable, yet the return which 
makes the gift irrevocable is a return made by the 
donee implying his distinct volition in the matter. 
Therefore, a resprvation by the donor of a life-in. 
terest in the settled property cannot be looked upon 
agareturn made to him by the postponed donees 
making the ultimate gift irrevocable. 
Under the Muhammadan Law of Gifts, the words 
e within the prohibited degrees of consanguinity” cover 
the case of & father and a son. 
No gift in futuro can be made by a Muhammadan 
inter vivos. To validate such a gift, there must be 
an actual delivery * of seisin to the donee; there 


must be transfer of possession and th®t transfer. books of the property as trust property. 
sequent to the execution of the deed of settlement, aee 


of possession must be from thg donone to the donee, 
A contingent gift cannot, by any stretch of in. 
genuity or language, be brought within the  cqn- 
templation of the Muhammadan Law as a valid 
«ift. No gift made contingent upon the happening 
of uncertain future events is valid. * 

Although the Muhammadan Law insists that a 
gift to private persons should be freeof all pious 
and religious purposes, thisedoes not necessarily® 
prohibit the making of the gift to wagf wkich may 
be contained ina deed which makes other gifts 
at the same time to private persons. If the two 
can be completely separated, then the gifts to private 
persons are not na Invalid on the ground 
that there is 4 tthe same time 
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~ 
terest in the usufruct. Rut in the case of private in- 
dividuals, the Muhammfdan Lawguever contemplated 
and will rot allow a contingent gift ig waqf. 
This necessarily flows from the, jural conception of 
a wagf, which is the immediate appropriation and con- 
secration of specified property to theservice of God, 


and the reservation of the donor’s life-interestin that @-. 


property does not in any way clash with that concep- » 


tion, for the corpusisthere and then definitely and 
finally appropriated to the intended purpose. But it 
is plainly otherwise, while the gift is conditioned upon 
the happening of some futgye uncertain everts. There 
can, in such circumstances, be no appropriation 


synchronizing with the declaration because, should s 


the future events happen, it is neither the donor's 
intenjibn then nor affer the happening of that event 
that the property ever should be appropriated to 
the service of God. ° . ; 
Where the donor is himself one ofthe trustees and, 
subsequent to the.settlement, he remains in possession 
of the gifted propefty but opens in his own books ‘an 
account of the property as trust property, this is not 
a sufficient gransfer of possession within the require- 
ments of the Muhammadan Law. uE 
The local usage of the Khoja “community _ can- 
not be allowed to override the Muhammadan'Law 
-fhich prohibits ary Moslem from disposing of “more 
than jrd of his property by Will. d 
A., 8 Khoja Muhammadan, executed in 1886 a deed 
of settlement conveying the trust property therein 
mentioned to certain trustees, first, for the use and 
benefit for life of the settlor and first donee, A., himself, 
with monthly sums to certain ladies of the family. 
On the death of the settlor, the trust properties were 
to be held for the benefit of B., who was the only 
son of A. Inthe event of B. dying without male 
issue, the carpus of the property was to be divided 
inte 10 portions which were to be given to various 
donees, four-tenths being directed in that event gto 
charity. There wasa revocation clause iu the settle, 
° ment by which the settlor reserved to himself 
ful power of revocation during his life-time® by 
signed writings and alap power to declare new 
trusts, A. was himself one pf the trustees. Upto his 


e death, he remained in physicalepossession and .en. 


formal, delivery of possd§sion, but from thee date of 
in his 
Sub- 


joyment of ali the trust ict, bat Phere “was no 


settlement, “A, opened a*separate account 


son O., the present plaintiff, was born to 4. ih 1886, 
Under the power$ geserved tohim by the,revocation 
clause, A. proceeded to have a deed of declaration of 
new trusts draftéd. A draft deed was accordingly 
prepared and” afproved by him. By this deed 
the trust property was to be heM by the trust®es, 
of the first deed after the death of the, settlor, 
upen trust for B. and C. a members of a joint 
and undivided Khoja family. An engrossment of 
the drafj déed was made and taken to > 
settlor for execution and sigüature by him but it 
was then found that by a blundeg of the engross», 
ing clerk, several pages’ of the approved draft 
had been omitted. .* e* 
Another engrossment was prepared forthwith but’ 
before it was ready, the settlor died. In 1909, 
C. brought this suit to, ascertain whether the deed 
of 1886 was & valid instrumertt and préying that 
. L2 
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^. : 
the: defective execution of the second deed may be 
completed by Coury and its*provisions carried into 
effect :— 

Held, (1) that the suit was within time; , 

(2) that the gift to A. himself was absolute 
for life, irrespective of the power of revocation in the 


' ,.e first deed, however restricted the gift might be in 


“orm; : ; 

(3) that according to a° strict interpretation of 

Muhammadan Law, the gift to B. to take effect subse- 
quent toéhe life-estate of A. was bad; 

(4: thateall the gifts made contingent upon B. dying 
withové male issue were bady 

e (5i thatthe portion of the instrument which pur- 
P ode to create a wagf in respect of four-tenths of the 
ettled property was bad and voi; i e 

(6) that the gift in wagf was bad for want of *con- 
temporaneous delivery ofépossession; 

(7) that this wafa case in which the Courts might 
act on those principles which have always guided the 
Coûts of Equity in England and aid defective execu- 
tion of a power, defective not through any fault on the 


` part of the person intending to execute it but by rea- 


sort of the act of God; 

(8) that the unsi@ned second deed ought tolbe effec- 
tuated* by the Court to the extent off making it 
bindin% upon the conscience of trustees. ' - 


* Courts of justice are not to be so tied by technicali- " 


ty as not to be able to do what is clearly right. 
Quiere: — Whether the settlement could be held to be 
atestamentary disposition of the settled property ? 
Jainabai v. R. D. Sethna, 12 Bom. L. R. 431; 6 Ind. 
Cas. 513, referred to. CAsAMALLY JAIRAJBHOY PEER- 
BHOY v. SIR CuRRIMBHOY EnnAHIM Bart, 13 Bow. L. 
R. 717, 35 B 470 225 


| — — — Pledge of share in Bank— Transfer in favour of 
pledgee—Equitable. title—Legal title—Discharge of 
debt—Pledgee a trustee for pledgo*—Pledgor dirdtt- 
tay transfer in favour of minor velations— Transfer 
signed by pledgee—Bank declining to accept transfer 
—Pledgor directing transfer ta certain persons as 
trustees for minors—Death of pledgor befor# new 
trqnsfer presented to Bank—¥rust complete—Validity 
. of gift—Trusts Act*( II of $882), s. 5—Trast declared 
, outside British India Qut set up in British India— 
Applicability y section—Absence of written and 
signed declaration. — " ° 6. ug 


' A, adain widow, held a share in, the Bank of 
Rombay, which was pledged, to B. to secure a debt. 
The shar was tran&ferred to B. and duly registered 
in B/s name, . n. 

After B’s debt was discharged, oA. desired the 
share to be transferred to her minor nephews. , 
Actordingly È. signed a transfer on the 1st Decem- 


bår in favour of the mirfors.e The transfer was 
presented along with the*share certificate to the Bank, 


- which declined to make the transfer as the trans- 


‘ferees were minors. A. then directed that the share 
shud be transferred td the names of her ‘brothers 
jointly as trusted& for the minors. On the 15th De- 
e Gember, the transfer to tho brojhers was lodged for 
registratieng with the Bank. eljéanwhile A. died on 
ilte 14th December. The heirs of A. contended that 
no gift of the share was completed nor any trust 
Created in respect thereof. A. and B. were both 
living and d@miciled inea Nativ8 State:— 
- e e i “ 
e `~ 


GENERAL INDEX. 


e. . 
#1125 


Trust— contd. 


Held, (1) that A. had an equitable interest in tho 
share while the legal holder was the registered pro- 


prietor, B. < » z 
(2) that after the discharge of B.’s debt, B. held the 
legal title as trustee for 4.; e 


(3) that A. had effectually lisposed of her interest" 
in the share and had, before her death, done all that 
was necessary to divest herself of her equitable Pn. 
teresb in favour of her nephews; 

(4) that as the share had passed out of 4.’s control 
b*fore her death and as the legal holder B., having 
notice and having signed a transfer onthe Ist De- * 
cember in favour of the minors, could only convey 
for their benefit, the gift and trust in respect of the 
share Were complete; 

(5) that, although 4. and B. were domiciled abroad, 
section 5 of the Twusts Act applied to the case, as the 
trust by A. was set up in a British Indian Court; 

Rochefoucauld v. Boustead, (18971 1 Ch. 196, at p. 207, 
66 L? J. Oh. 74; 76 L. T. 502; 45 W. R. 272; 
Royal Exchange Assurance Corporation v. Sjorforsak- 
wings Aktiebolaget Vega, (1901) 2 K. B. 567, at p. 575, 

0 L. J., K. B. 874; 50 W. B. 25, 88 L. T. 241; 17 T. L. 
R. 599; 6 Com. Cas. 189; 9 Asp. M C. 238, relied upon. 

(6) that, although there was no written and signed 
declaration of trust by A., the trust in favour of the 
mimors was complete, as the property was already 
tested in a trustee B, who had notice of the trust in 
favour of the minors and could in equity be compelled 
to perform the trust duty. 

Bridge v. Bridge, (1852) 16 Beav. 315, at p. 332, 
22 L. d. Ch. 189, 16 Jur. 1031; 1 W. R. 4, followed. 


Coningham v. Plunkett, (1843) 2 Y. & O. 245, dis- e 


tinguished. MADANJI DEVCHAND v. TRIBHOWAN VIR- 
CHAND, 13 Bon. L. Re 1124 


—— —— Testator leaving property for definite charitabl, 
pirpose—Trustees named dying—Duty of Court to 
administer estate — Hindu Law —Testator directing en- 
dowment of property—Right of heir tæcarry out direc- 
tions—Ejeciment, suit for, by heir against trespasser 
—Suit maintainable—Civil Procedure Code (Act 
XIV of 1882), ss. 18, 539- Res judicata-, Suit for re- 

. covery of property as heir—Subsequent suit as trustee, 


. Where the trustees named by a testator for tho 
purpose of making and completing the trust, at the 
point of time fixed by him, have died and the 


* object of the trust, as named by hiya, is specific aad 


definite, them the Court will administer the 
trust, = 

Moggridge v. Thackwell? (1803) 7 Ves. Jr. 36;6 R, R. 
76; In re Pyne: Lilley v. Attorney-General, (1903) 1 
Ch. "83; 72 L.J. Ch. 72; 51 W. R. 283; 87 L. T. 780, 


followed. 


he provisions of section 539 of tho Code of Civil T 


Procedure, 1882, are mandatory, not enabling or 
permissive. 4 

elricumdass Mulji v. Khgnji Vullabhdass, 16 B. 626, 
followed. 

Section 589 does not apply to a suit to ejeob a 
trespasser from property which is the subject of a 
publie religious trust. 

Lakshmandas Parani 
B. 365; Vishvanagg 





vatrav Krishna, 8 
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to carry out the trust pointed ont by him, and 
those persons have all fied before the period for the 
creation and completion of trust, in the absence of 
"ny prBfision made by the testator to meet such 
a contingency, the right to do that which those 
persons would have done devolves, according to 
Hindu Law, on the heir of the testator. He takes 
eitger their place or his. 

Gossami Sri Greedhareejee v. Rumanial, 16 T. A. 137; 
17 C. 3 and Ravichand Bhaichand v. Samal Shivram, 
(1886) P. J. 273, followed. e 

e Where a Hindu, who has directed a trust of his 
property for a religious purpose, dies before giving 
effect to it, the Hindu Law authorizes his heir to 
take steps for carrying out his directions, after 
recovering the property from a trespasser. 

Where a testator merely directs that his property 
should be endowed for a certain purpose at a 
certain time by certain persons after his death, 
then, until the arrival of the time and con®lete 
dedication of it in the manner and for the object 
pointed out by the testator, the Property must be 
regarded, in the eye of the law, as part of his estat& 
but impressed with a trust oran obligation on the 
part of those who take that estateas heirs to carry 
out his directions at the appointed time; and he who 
succeeds him as heir has the right to do what dhe 
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during the tenure of the ttusteeship. NEELAYATHARSHI 
AMMAL c. Tan TALUK BORD or MAYAYARAN, 10 M. L. 
T. 3583; (1911) 2 M. W. N. 850 40 


Umpire. See ARBITRATION. q 
Unchastity. See HINDU LAw— SUCCESSION 


U. P. Land Revenue Act (III of 1901),° 
s. 185 ` 331 


Unlawful assembly — Finding of common , 


object necessary. é 


Where an appellate figment does not fiaj) the 
existence ofan ynlawful assembly or its common 
object, and convicts persons of being members of such 
an asstmbly the con®iction must be set aside. GOBRI- 
PATI UHELAMIAH, In ve, 10s M. L. T. 114; (1911) 2 M. 
W. N. 97 * E 216 


Usag €. See Custom. . 


Vendor and Purchaser — Assipimeni— 
Consideration to be paid to a third person— Vendese's 
default tg pay— Vendor entitled to recover it— Breach 
of contqact — Damages—Nature of qendor's right. * 


Where the value of property assigned ie as- 
«jertained between the parties, and the assigmee is 


owner himself would have done or has directed toe * directed to pay that value to a third party, such & 


be done so as to complete the trust with the sanction 
of the Court, if necessary. But, before he can do 
that, he must first secure the property from the 
wrong-doer into whose possession it has passed. 

. The dismissal of a suit by a person claiming 
possession of the property of the deceased as his 
rezersionary heir on the greund that the property 
had been made the subject of 3$ gift to a Hindu 
qpity, does nob bar by res judicata a subsequent suit 
by the same person for the recovery of the ‘same 
property as trustee. 

* Even when th® trusteeship arises out of heirship, 
all the same the two capacities or titles 
distinct and give rise to two separate causes of 
action. e 

‘If the two rights are in inception distinct, they can- 
not be said to have coalesced and become one cause 
of action merely because one and the same person 
happens io be the heir and to take the place of 
thg trustees. 
of substance or essence, that the trustgeship arises 
from the heirship. GHELABHAI GAORISHANKAR v? 
UHRRAM IcEARAM, 18 Bom. L.*R. 9895 86 B. 20. 577 


Trusts Act (II of 1882), s. 5, applicability 
- of, to trusts declared outside British India but set 


e up in British India 892 
Trust estate, dealings with — Liability Sf 
trustee 4 253 


Trustee—Lending from eprivate estate- Duty io 
keep distinct accounts. 


. 

It is clearly the duty of a trustee alleging a Joan to 
the trust estate to keep his private property distinct 
aintain accounts of 
the benefit of 
scrutinise 
trusteo 
unsup- 
usiness 








all loans taken 
the other. 
carefully 


aree 


Tt isa? matter of mere accident, nob * 


direction is prima facie intended for the benefit of 
the assignor. 

If the assignee fails to pay such value to tho third 
person within a reasonable time, the assignor can 
pay his creditor himself and claim payment of 
the consideration for the assignment from the assignee 
direct to himself. 

In the event of the vendee's failure to pay to the 
third person, the vendor is entitled to recover the 
consideratigh from the vendee notwithstanding that 
the vendor's credftor hae not been paid by some other 
person for the vendor. It is no answer to the vendbr's 
claim. that he has not paid his creditor and has, thefg- 
fore, suffered no demage by the vendee's failgre to 
pay. The vendor's right is nob merely to be in- 
demnified by the vende against hi; creditor’s claim. 

DorasingÉ Terar v. Agihachdlam Chetty, 23 M. 
441; Daswant Singh v. Syed Shaw Hon, Jam Ali, 6 C.D. 
J. 898, re]ied upon. , i . 

Pusdi*tDorawwami Ter v. Lakshmanan Cheity, 14 
M. L. J. 285; Tanggmmat Nachiar v. Subbammal, 16 M. 
L. J. 20; futi A arayanamurthi Iyer v. Marimuthu 
Pillay, 26 M. 322; Kumar Nath Bhutitacharjee €. Nobo 
Kumar  Bhuttaghavjee, “26 C. 241; — Izzat-un-nissa - 
Begum v. Kilntvay Pertap Singh, 369I. A. 203; 
10 C. L. J. 313; 18 C. W. N. 1143; 6 A. L. J. 817; 11 
Bom. b. R. 182% 6 M. L. T. 277; ol A. 683, 3 Ind. 
Cas. 793, distinguished. eim * 

Obiter Dictum.—If,, onthe faith of an original- 
direction, an assignee enters into direct relations 
with a third person and renders himself liable 
to make payment to him, the assignor can no longer , 
require the assignee to pay the consideratio +9 
himself. . e : 

Sivasubramania Mudaliar v. Gn&nasummanda. Pan. 
dara  Sannadhi, 21- 
10 M. L. T. 71; Bach? Chenchuramayya 9. Akkarajas 
Subbaramayya, 9 M. L. T. 79; 9 *nd. Cas. 208, rdlied 


upon. RAJUNATHA CHARIAR v. SADAGOPA OHARIAR, 
(1011) 2 M, W. N. 227910 M. I, T. 300 e 353. 
. * -. 


r . 


'L. J. 869; 10 Ind, Cas. 98; ° 
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Vendor and Purchaser-—coità, * ' Vendor and Pu rchaser—contà, 4 
= —Conftact “of sale—Sale of Umabai v. Bhavu Balwant, 11 Bom. L, R. 499; 3 

stumps of trees —Vendbr haviny a right of. pre-emption Ind. Cas, 165, followed. - Py 

-A — Right abolifhed by Government—Bonus granted by In a suit for specifo performance between vendor 
` . Government to vendÜr—Vendee's right to fecover — and purchaser, the only proper parties are the 


Pre-emption —Transfer —Personal, right — Transfer of parties to the contract. Persons, other than those 

* Le, Property Act (IV of 1882), ss. 8, 6, 43—Specifió who are parties to the contract, and strangers 

^ *Ü'enelief Act (I of 1877), s. 18. claiming under an adverse title, cannot be made 

: E ina parties to such a suit. 

mue e certain on amos e Mole v. Smith, (1822)Jae. 490 at p. 494, Tasker v.Small, 

j Si laekwood#trees_ in those Survey Numbers. By (1827) 3 M. & C. 63; 6 Sim. 633; 5 L.J. Ch. 321, followed. 

”  GovernmentResolution No. «qu, dated 27th Sep- Rule 10, sub-section (2) of Order I, Civil Procedure 

] ber, 2897, which was in force when this con. Code, gives a Court unfettered discretion, at any 
aa Ngaben arce pupa m He tage of th di ith ithout th 

PON: oto was entered into, A. had a prévilege of pre- Stage of the proceedings, either upon or without the 

ewption in respect of such stumps. Subsequently on application of either party, to orde) that the name of 

* Ge llt May 1905, the Governméht abolished «ge 20y Party improperly joined Whether as plaintif or 

right of pre-emption and ifstead thereof directed defendant be struk out. ; Ti jd discretion can be 

! — $£hn& the Forest Departmefit should sell the trees exercised Svon when d objection as to misjoinder of 

| „and twenty per cent. of the net proceeds of the parties pres dris . the Indian C : 

* sale 4hould be paid to the occupant, which per- ° Rule ot Order LL gives the Indian Courts a wide 
centage should bea gift from Government and subject discretion and allow a Judge, when Jhe finds, Yen 
to no tribunal. Accordingly, Á. receiyed from Gov.  !^ ses where there may be no technical misjoinder 

ment the said acontar e of the net proceeds of causes of action but where nevertheless two causes 
i Che roes arin t be scd to B. B. undd the of action are joined in one suit, that the two causes 
] contract above-mentioned, claimed the sum, received Of action cannot be conveniently tried or disposed of 
by A. fram the Governm ant: together, to make such order as may be expedient, 
“ft a "Held that the plaintiff was not entitled to recover “e Wh€re a vendor has contracted to make out a good 
4heéfsum What B. was claiming was a gift of bonus title free from all incumbrances and claims whatso- 
from the Government to A. which gift or bonus was i pieni ili dy be ake on d s the aaa 
pu^ t have been in the contemplation of T2101 Claims can only be settled aller prolonge 
Me M aga pah tho contrat was anteved into litigation spreading over many years, it would be 
id Po h by itself was not transferable both inequitable and unjust to ask the purchaser to 
e bs ie the Transfer of Property Act could not Wait till the vendor has litigated with the claimants 
NOU IDAb CURRERE bandi D ler nus not 8nd established his title. In such a case, the vendor's 
' included in the definition of immoveable property. claim for spetific perfgrmance of the contract of sale 
" 4 (The position of A. was not that of. a person hav- should be dismissed, Where there are claimants ad. 
ing ay an imperfect title to the propertf he con. Yere to the vendors and their claims are not purely 
tracted to sell; consequently, sectien 18° of thé illusory or manifestly unmaintainable, the existenco 
Specie Relief Act was not applicable to the case. of wooh adeerse claims entitles the purghaser to tho 
E hiis right of pre-emption is a purely personal dismissal of vendor's suit for specifio performance. 
right which cannot be transferred £o any one except Per Davar, J.- Failure on the part of the defen. 


è dant’s Counsel to raise a specific issue on the point of 
4 iot mep Ride r TH T6 Davis §- misjoinder of parties and causes of action does nob 
PE Co iS Warte Rasslingor (1888) 29 Q B. p.196, 37 Wọ, 2mount to a waiver of objection to the frame of suit. 
3309, Bry v. Th MetrQoltemeCouniies Life aser. | Although it has boon the practice of Courts to allow 

Sancé Society, (18599 28 L. J. Q.B. 236, relied upan. 


a . ` leadings are read, the duty of framing and record. 

JASUDIN v. SÊKHARAM, ERR i i Fiera pa issues is cast by law upon the Coftet, Defendant's 

performance claimed by wendor—Hhriies ko suit— Cop nsel is uifler ra obligation fo raise or fr ame 
e e LAM I issues. He is only bound tp give such information to 

! bed "rdg E x pi Ee an cannot be the Court on behalf of his client as may be necessary 
oined—Vendor's title doubtful-—Dispute requiring MR ; 

. Scented laigation— Swit for Nic. performance to form x kah e. arr » of tha disputes and 
mot maintainable— Misjoinder of partjes and causes ouai hen’ t pars "e il Gel on 
of action— Waiver of objection—Fuilure of gefendgnt’s PIS part, when suggesting issues to tho Oourt, ought 

om, « Cowngel to raiseeissue—Practice —Power of Court to not ip prejadice his client to the exten b of holding 
i rqise objection on ‘its own ipitiative—Court’s power ` Pun he end inde Teo conclusivo objection against 

tostrike out party Powers to ordé separate trial of the pone iae e 4 esu. cs 
joint causes of action—Civil Procedure Code (V of ° Ewen if a defendant wetves all objections to the 
* 1908), O. I, r. 3 (10), O. I, rr. 6, 7, O. XV, v. 1. frame of suit on grounds of misjoinder of parties 
ur 1 3 * a ' raa T and causes of action, it is open to the Court to take 
Befgre different sets of defendants can be Soined the objection at any time on its own initiative, 





“in the same suit or@lifferent causes of action united Greenwood Y. Churchill, 1 M. & K. 549, followed. 
ip one suit, two coftditions mugt be fulfilled, viz., Per Robertson, J.—Failure on the part of defendant's 
Pest, the xjght to relief songh{ in the suit must Counsel to raise an issue as to misjoinder of parties 


- arise against all the defendants from ihe same aet and causes of action constitutes a waiver of the ob. 
"or transaction or the same series of acts or transac- jection. 


tions, and, secondly, som» common question either of The preliminary duty, of a J nudge is to ascertain 
=a | fact or law sheuld arise eagainsi® the defendants, if upon what material propositions of fact or of law the 
- “separate suits aro broughé against such persons, e parties are ab variance, P 
. . . x LUE e * $ 
-è 4 i .,* —* 
E rer . i >s . e 
. 
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Vendor and Purchaser- coneld. 


In the Bombay Hih Court, ib has always been the 
practjpe for Ogynsel for the defendant, after the 
reading of the pleadings, to suggest to the Court the 
issues? which he desires to be raised. These are 
generally recorded bt the presiding Judge with but 
slight modification. Tho plaintiff then similarly sug- 
tests any issues he wishes raised or takes such 
objections as he may consider advisable to tho issues 
raised by the defendant orto theirform. It is in 
this way that in this High Court, the Judge ascerieins 
upon what material proposition of fact or of law the 
partios are at variance. It is due to the fact that the 
Court can and does rely on the assistance of an able 
and highly trained bar, that the provisions of 
Order T, rules 3 and 4 have for all practical purposes 
dropped out of use. AAMEDBHAI®. DINSHAW, 13 Box, 
L. R. 1061 813 


Sale—Consideration for sale, 











payment of—Ownership. 


Where a deed of sale is execufd and the intention 
of the parties is that ownership should pass onlyt on 
payment of the consideration-moncy to the vendor, 
the mere execution of the sale-deed will not, ipso 
acto, operate to convey the property to vendee, ; 

Musammat Bhagan v. Allah Ditta, 9 Ind. Cas. 5478, 
27 P. L. R. 1911, followed. SALAMAT Bar v. Rr 
Kısas, 260 P. L. R. 1911 534 


Vendor taking a mortgage — 
Sale-deed not registered - Suit on mortgage maintain- 
able. 


Where land has been sold and possession handed 











e over to the purchaser andthe yendo» takes a mortgage 


for the sale price, the fact tha#tho sale-deed was not 


@ registered is no bar to a suit on tho mortgage and the 


vendor is entitled to show thatit was through the pur 
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Waiver—concld. . 
a 


suspended or destroyed that option, it is immaterial 
whether the transaction rests @n an instalment-bond 
or an insta®ment-decree. . 

Tt is aefundamental propositign of law that payment 
and acceptance of overdue instalments cannot by 
themselves provee waiver. Hstoppel and waiver are 
questions of conduct and must necessarily be detgree 
mined on the facts of egch case. 

If each of the parties has by his acts intentionally 
caused the other to believe that the payment was a 
regular satisfaction of tho obligation andhe partie? 
have acted on thatgpglief, neither caf afterwards 
deny the regulariiy. ~ 

Ram Chandre v. Keshobati, 36 O. 840;*2 Ind. Cf. 
93% 10 C. L. J. 14,6 A.L. J. 617; 6. M. D. T. t; Jl 
Bem. L. R. 765; ?3 C. W. N. 1102; 19 M. L. J. 419; 
Norton v. Wood, 32 R. R. 181; 1 Russ. and Myl 
178, followed. M < 

Where a creditor’s right to call in thee whole debt 


* depends on twa, consecutive instalments, and the first? 


default has once been condoned by waiver, it will 
not, in the absence of express agreement, be revived by 
the ocemrrence of any succeeding Uefault. No condi- 


tionalfwaivor of the first default can take place with- « 


out oxprqss agreement. BALLABHDAS v. DAQIBSINGH, 
T N.L. B 148 . 1 
————— - — Instalments— Defa ult-— Receipt of over-due 
instalments—Right to insist on punctual paymeht— 
Notice. E 
In 1901, A. and B, entered into a contract whereby 
A. agreed to sell to B. certain lands for Rs. 1, 00. B. 
was put in possession thereof on the day of contract. 
The material stipulations in the contract were: (1) 
that the purchase-money should be paid annually by 
instalments of Rs. 100 each on a cortain date fixed in 
the contract; (2) that in caso of default in the pap- 
mené of*he first instalment on the due date, A. should 


chaser’s default that tho sale-deed was not registered. “be entitled to*rocovqy; it as rent and sue for possos- 


RAMA AivAR. VENKATARAMA AIYAR, (1911) 2 AL W. 
N. 241 310 
Village Abadi-Sale by non-proprietor of 

owe" 532 
Vis major- Abnormal fall of rain 884 

. 

Waiver—Agreement to waive tender must be of 

ascertained sum 502 
— Conditional judgment  *xon-fulfilment 
of condition 432 


57 


of objection— Misjoinder of parties nnd 
causes of action— Failure of defendant's Counsel 
to raise issue 





. e 
Limitation—Instolment-bond 








. 
——— —— Estoppel — Instalinent-decree — Default — 
Payment and accepiance of ovemlue instalments— 
Waiver, a question of cfhduci— Exiguity of debt de- e 
pending on two successive defaults——First dejault 
condoned by watver—Default cannot be revived by 
succeeding defaults. 


In regard to right® which are at the option of 
the creditor, there is no distinction as to the law of 
waiver and estoppel between bonds and decrees. If 
it lies with the creditor, upon default of payment 
of iaterest by imstalments, to call up, or abstain from 
calling up, the principal debt, then, for the purpose 
of deciding whether or not waiver or estoppel has 


sion of the lands; (3) that, in case of defaultg in the * 


payment of any three or four subsequent instalments 
onthe due dates, A. should be entitled to retover 
Possession of the lands and claim the unpêid instal- 
monts as rent; (4) #hat till the payment of all the 
instalments 4. should gontinue owner of thg lands. 
A. sued B. for posessiog ou the ground tBat there 


by nOn-payment of Shree Successive ihstalments of 
1904, 1805 and 1906, put an end to the contract. The 
suit was dismi€sed by the lower Courts on the ground 
that there was distinft waiveg by A. agregards*wo 
of the instaJments‘and most probably as regards the 
third. 
in respect ofgthe first three instalments in such a 
manner 98 to lead B. to believe that A. would not 
insist on the payment of the instaiments on the due | 
dates: R i à 

Held,as A. hati dealt with B. as regards the first 
three instalments, in such a way as to show that A. 
did not ingisb on payment on the dates fixed hy the 
contwact, A. was not wayranted in law, aftey that 
course of conduct, in enforcing payment acco¥ding tq 
the strict terfus of the congract without previous 
intimation to B.*to- that’ effect. There was eo 
abandonment of tif "contract on the paxé*of B, 

Corwall v: Henson, (1900) @ Ch. 298; 69 L.. J. Ch. 
581; 52 L. T. 735; 49 W. R. 42, followed. Cuacan 
CHUNILAL v. SUKU BARKU, 13 Bom. L. 891; 35 B. 
511, 384 


had been a ont of for tho conffact by B. who had,® 


s 
s * | 


It was aleo proved that A. had dealt with B. e 


My 


]  VolXIf] 


' Wajib-ul-arz. “See PRE-EMPTION. 

< ——, construction of—Khali shudah 
“a + 776 

—e — —, entires in, whether sufficient 

. proof of custom 4 e 403 


Wakf. See Trusr 2 225 
‘© -Wall—Encroachment on plaintiff's wall—Absence 
of proof of damage —Right to injunction 635 


Footings to wall—Existence for great length 

of tima—Extension of cornice corresponding with 

extensions of footings Inferenos —Trespass — 
- Mangatory injunction 4 

aste Land, cultivation of —piability of tenant 

» 6 to pay Tirwa 565 








: f 
t ` -and viran 








i Watan—Construction of grant “721 
Water-Cess,-Liabifity of tenant 712 -> 
< WidoW. Se Hinpv Law—Wripow; Hixpu 


Winow’s RE-MARRIAGE ACT. " 
Will—Capacity to appoint guardian of nephew 
. TE 452 


e 
Probate—Agpreciationof evidence | 751 








“GENERAL INDEX. 


* 01129 
' 


Will —conta, 


An admission of the executign of an oral Will, con- 
‘tained in a written agreement, which required re- 
gistrabion but was not registergi and was obtained 
from women by misrepresentation, is of nO value as” 
evidence of such execution. . 


e 

If any party is bound to strictness of pleading, it is 
he who sets up a nuncupative Will He, who rests 
his title on so uncertain a foundation as spofen 
words ofa man, since deceased, is bound to prove 
with the utmost precision, the words on which he 
relies with every circumstance of time and space. | 

Baboo Beer Pertab Sahee v. Maharaja Rajendre Per- 
tab Sahee, 12 M. T. A. 1 at p. 28, followed. TALOK 
Nata v. Jacan Nara; 117 P. W. R. 1911 5I 


Probate—Probate and Administration Act (V E d 
. 1881), s. 8— Temlik nama— Dedication of proverty 
for religious purposes. 





~ A document which dedicates to the worship of Sri 
Thakurji certain houses, and states that the executant 
will himself manage the property and arrange for 
the worship during his life-time and that after his 
death a Committee of three persons, of whom peti- 
tioner is one, will become managers in his stead, is 


e * . . Š E 

A 3 Property bequeathed by Will —Powfer of devisee not a Will thin the meaniug of section 3 of 

*^.-.. to deal Sar property before obtaining Letters oœ AG V of 1881, and, consequently, cannot be admitted 
* Administration ‘ B3] © «io Probate. 

Power of Hindu widow to make Will 591 Chaitanya Gobinda v. Dyal Gobinda, 32 0.1082, 9 





———, power of —Will or Gift—Construction of dod 


551 


" Bequest—Legacy—Want of executors assent— 

Legatee’s right to sue—Administration of estate in- 

* cluded in suit — Limitation —Limitation Act (XV of 
1877), Sch. II, Art. 128. . 


. 
Fhe mere want of the assht of “an executor fo a 
l@gacy does not debar-the legatee from suing to re- 


= Testamentary capacity of Hindu minor 








O. W. N.1021, followed. BHAGAT Raw v. SIDHU, 142 
P. W. R. 1911; 5 P. R. 1912 595 


- Validity —Mental condition of testator —Onus of 
proof — Finding of fact —Wtness disbelieved by trying 
Judge —Duty of Appellale Court. 


Where cirsumstfnces are suspicious, ib is for those 
who propound the Will to remove such suspiciomand 
to prove affirmatively that the testator knew ‘nd 
approved of the contents of the document, and it is 
only where this is done that the omusis thrown on 





Cover the legacy. All that is necessary in a case where e those who oppose the Will to prove fraud or undue 


ther® has been no assent of tle executor is that the 
suit for the legacy must inplude a demand for the 
ad istration of the whole estate. 

` Oasetjee Pestonjee Bot@iwglla v-.Dada8hai Eduljee, 
19 M. 423; Oklpy Coothar Bgnnerjee v. Koylash Chun- 
der Ghosul; 17 O: 387; Raj@mannar v. Venkatakrish- 
nayya, 25 M. 361, at p. 364,erelied uptu, . . 
. Asuit to recover a legacy is governed by Article 128, 


* 


Schedule II of the Limitation Act XV of 1877, whether ° 


or no tle suit invélves the administration of the whole 
estate. AgDUL KADER v. Bár.SArrawu, 13 Bow. L. R. 
1025; 36 B. 111 4 . ` 


~—— Disposing mind of testator—Ünus of establishing 
> p Limitatión Act (XV of 1877), Bch. fr, Art? 91. 


In order to prove the validity of a Will, the onus of 
establishing that the testator was of sound mind when 

- executing the Will, lies on those who propound the Will. 
*' The period of limitation provided dn Article 91 of 
fhè Limitation Act does not govern a dui& by a per- 
son, denying tle genuineness or, validity of a Will, for 


influence. 

Tyrrell v. Painton, (1894) Pro. 151; 6, R. 540; 70 L. 
T. 453; 42 W. R. 343, relied upon. 

It is always difficult for Judges, who have not seene 


* and heard witnesses, to refuge to adopt the conclusions 


of fact of those who have, but that difficulty is greatly 
aggravated where ihe Judge who heard them has 
formed Wagopinion that the wifnesses are not'wit. 
nesses of truth. This rule applies to cases where the 
Judge has disbétieved ethe witnesses partially as well 
as where he has disbelieved them in toto. In both 
é¢sesan Appellate Court ought not to disturb a finding 
of a fact unless it is clearly convinced that the trying 
Court was wrong. bd 
An Appellate Court ought to be extremely careful 
in interfering with a finding of fact where that finding 
e i8 based on the ground that the Judge who heard the 
evidence and saw the Ülemeanour of witnesses did not 
believe them. 
Shunmugaroya Mudaltar v, Manika Mudaliar, 39 M. 
400; 3 Ind. Cas. 799; 11 Bom. L. R. 1206; 100. L. J. 


e ‘possession of the*property ofthe testatur as His heir. 27,6; 6 M. L. T. 304; 1941. L. J. 640, followed, 


Muran Bist v. KHADIM Hugain, 114 P. W. R. md 
i Nungupative® Will— Nature of proof reqwired— 
Admission obtained by misrepresent ition not evidence 





—Pleatings. . “e 
m e A . 
. . e 
: ~ 
| A 
. "e è 


Rash Mohini Dasi v. Umesh Caander Biswas, 25 Ci 
824; 25 I. A. 109; 2 C. W. N. 321 and Gangamoyi Deb 
v. Troiluckhya Nath Chowdri, 33 C. 537; 8 C. L. J. 349° 
10 C. W. N. 522; 8 Bom. L. R. 975; 1 M. L. T, 131, 16 
M. L, J. ?61, refersed to. ki 
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^ 1180 INDIAN CASES. . * [191 
es e » k 
will—concta. Words and PhraseS—concld. us 
*. oe f 
Ability to sign one’s name does not necessarily heard å 53 in ai 
imply the possessiong of the full mental powers e : 
requisite for a complete disposition of property. improper : 356 — 
MARMAYULA VENJgéTAKRISHNAYYA V. ANNAPURNI ÅM- . EXE. 
e 'xawenr'lO M. L. T. 304; (1911) 2 M. W. N. 380 393 in pagt NN ee2 |, | 
a or deed—Construction of document 546 in perpetuity 324 n 
Or gift—Construction of document 175 instrument of partition 778 
x : 
Witness—aApplication of accused to summon inthe course of insolvency 391 
witnesses Pss = B du E | 65 locality .* 87 a 
__— Application to summon defence witnesses 
* — Refusal application : 524 khali shudah™ ** 776, 
— Document, production of —-Document not . 
sfiecified-—Search-fee—Practice 190 mafrur e 409 | 


& 





—— Evidence—Practice. See APPEA iac 











making of erder by Registrar 33; < 





e — Examination of Pardanashi n woman matter d "d j 639 
Words and Ekas 2?! matter in difference ya ` 
e 4 
agreement to the conèrary 499 order passed upon appeal 38 
alienated village 369 passing " 44 ,. 
any other law at the time plythg l + 84 f 
being in force | 709 E plying or landing and -ship~° aoe 
. pingofmerchandisewithin  . 
any other reasonable cause 838 the port 84. ; 
any other substantial cause 673 relating to execution 745 
any provisional order 551 subordinate Court 515 ' 
. appearance 903 sum had and received 586 
“arbitrators to be Eunppeans 662 sustained at the time of the 7 
ollector/s taking posses- 
a et 27 Sion of land | m 
inis 911913 to file an appearance 962 
circumstances and property » E 
| within the municipality 32 ° trial e 653 
conversion gi vehicle . y 
. decree for money against sev-  , Viran ° eto: 0c . 416 id 
eral persons 70  withintheprolibited degree | 
district 646 e Of relationship 225 
driving — " 837 . Wrongful gain B44 , ° 
e. 
drivingavehicle * ° 837 PT Xu OPER 
exchange gi Yalman Vathitty. See Hixpv Law? ` 
final order 769, 775 Zanzibar Order in Council 1897, el. 
e *. e . 
give satisfactory accountiof E : 0| 
himself i e s 
e . . . : 
` e ° a 4° '. 
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